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Ciftmlnartton  of  Senknta— Color  BItndnoM— tntantata  Com  ma  raa.— Until 
congress  legislates  in  regard  to  the  examination  of  employees  of  railroads 
engaged  in  interstate  commerce,  the  states  may,  by  statute,  require  all 
tiain  operators,  including  those  engaged  in  irterstate  traffic,  to  be  exam- 
ined as  to  their  lilness  for  their  duties,  e^.,  their  ability  to  discriminate  be- 
tween different  colors. 

Sama— Paymant  of  Fata— Duo  Proeau  of  Law, — A  statute  which  pro- 
vides that  such  examiaations  shall  be  made  "at  the  expense  of  the  railroad 
companies"  is  not  a  deprivation  of  property  without  dueproceasof  law 
within  the  meaning  of  the  Fourteenth  Amendment  to  the  Federal  Coosti- 

ErROR  to  the  Supreme  Court  of  the  State  of  Alabama. 
Oscar  R,  Hundley  for  plaintiff  in  error, 

T.  N.  McClellan,  attorn ey'^eneral  of  the  state  of  Alabama, 
for  defendant  in  error. 

Field,  J. — A  statute  of  Alabama  which  took  effect  on  the 
first  of  June,  1887,  "  for  the  protection  of  the  travelling  public 
against  accidents  caused  by  color  blindness  and  defective  vision," 
declares  that  all  persons  afflicted  with  color  blindness 
and  loss  of  visual  power  to  the  extent  therein  defined  ^^^^*"*' 
are  "  disqualified  from  serving  on  railroad  lines  with- 
in the  state  in  the  capacity  of  locomotive  engineer,  fireman, 
train  conductor,  brakeman,  station  agent,  switchman,  flagman, 
gate  tender,  or  signal  man,  or  in  any  other  position  which  re- 
quires the  use  or  discrimination  of  form  or  color  signals,"  and 
makes  it  a  misdemeanor  punishable  by  fine  of  not  less  than  ten 
nor  more  than  fifty  dollars  for  each  offence,  for  a  person  to  serve 
in  any  of  the  capacities  mentioned  without  having  obtained  a 
certificate  of  fitness  for  his  position  in  accordance  with  the  pro- 
visions of  the  act.  It  provides  for  the  appointment  by  the  gov- 
ernor of  a  suitable  number  of  qualified  medical  men  throughout 
the  state  to  carry  the  law  into  effect ;  and  for  the  examination 
by  them  of  persons  to  be  employed  in  any  of  the  capacities 
mentioned ;  prescribes  rules  to  govern  the  action  of  the  exami- 
ners, and  allows  them  a  fee  of  three  dollars  for  the  examination 
88  A.  A  £.  B.  Caa.  -1 
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of  each  person.  It  declares  that  re-examinations  shall  be  made 
once  in  every  five  years,  and  whenever  sickness,  or  fever,  or  ac- 
cidents, calculated  to  affect  the  visual  organs  have  occurred  to 
the  parties,  or  a  majority  of  the  board  may  direct ;  that  the  ex- 
aminations and  re-examinations  shall  be  made  at  the  expense  of 
the  railroad  companies ;  and  that  it  shall  be  a  misdemeanor, 
punishable  by  a  fine  of  not  less  than  fifty  nor  more  than  five 
hundred  dollars  for  each  offence,  for  any  such  company  to  em- 
ploy a  person  in  any  of  the  capacities  mentioned,  who  does  not 
possess  a  certificate  of  fitness  therefor  from  the  examiners  in  so  . 
far  as  color  blindness  and  the  visual  organs  are  concerned, 

The  defendant,  the  Nashville,  Chattanooga  &  St,  Louis 
R.  Co..  is  a  corporation  created  under  the  laws  of  Tennessee, 
and  runs  its  trains  from  Nashville  in  that  state  to  various  points 

in  other  states,  twenty-four  miles  of  its  line  being  in 

Alabama,  two  miles  in  Georgia,  seven  in  Kentucky, 
and  four  hundred  and  sixty-four  in  Tennessee. 

On  the  2d  of  August,  1887,  one  James  Moore  was  employed 
by  the  company  as  a  train  conductor  on  its  road,  and  acted  in 
that  capacity,  in  the  county  of  Jackson,  in  Alabama,  without 
having  obtained  a  certificate  of  his  fitness  so  far  as  color  blind- 
ness and  visual  powers  were  concerned,  in  accordance  with  the 
law  of  that  state.  For  this  employment  the  company  was  in- 
dicted in  the  circuit  court  of  the  state  for  Jackson  county, 
under  the  statute  mentioned,  and  on  its  plea  of  not  guilty  was 
convicted,  and  fined  fifty  dollars.  On  appeal  to  the  supreme 
court  of  the  state  the  judgment  was  affirmed,  and  to  review  it 
the  case  is  brought  on  error  to  this  court. 

It  was  contended  in  the  court  below,  among  other  things,  that 
the  statute  of  Alabama  was  repugnant  to  the  power  vested  in 

congress  to  regulate  commerce  among  the  states,  and 
^^l^'""'     that  it  violated  the  clause  of  the  Fifth  Amendment 

which  declares  that  no  person  shall  be  deprived  of 
his  property  without  due  process  of  law.  The  same  positions 
are  urged  in  this  court,  with  the  further  position  that  the  statute 
is  in  conflict  with  the  dause  in  the  third  article  of  the  constitu- 
tion, which  provides  that  the  trials  of  all  crimes  shall  be  held  in 
the  state  where  they  were  committed. 

The  first  question  thus  presented  is  covered  by  the  decision  of 
this  court  rendered  at  the  last  term  in  Smith  v.  Alabama,  124 
U,  S.  465  ;  33  Am.  &  Eng.  R.  Cas,  425.  In  that  case  the  law 
AttMtiaTaiii  adjudged  to  be  valid  required  as  a  condition  for  a 
MiBtcrhriii  person  to  act  as  an  engineer  of  a  railroad  train  in  that 
wittiBtor-  state,  that  he  should  be  examined  as  to  his  qualifica- 
ii'!«^!"'        tions  by  a  board  appointed   for  that  purpose,  and 

licensed  if  satisfied  as  to  his  qualifications,  and  made 
it  a  misdemeanor  for  any  one  to  act  as  engineer  who  violated  its 
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provisions.  The  act  now  under  consideration  only  requires  an 
examination  and  license  of  parties,  to  be  employed  on  railroads 
in  certain  specified  capacities,  with  reference  to  one  particular 
qualification,  that  relating  to  his  visual  organs  ;  but  this  limita- 
tion does  not  affect  the  application  of  the  decision.  If  the  state 
could  lawfully  require  an  examination  as  to  the  general  fitness 
of  a  person  to  be  employed  on  a  railway,  it  could  of  course  law- 
fully require  an  examination  as  to  his  fitness  in  some  one  partic- 
ular. Color  blindness  is  a  defect  of  a  vital  character  in  railway 
employees  in  the  various  capacities  mentioned.  Ready  and  accu- 
rate perception  by  them  of  colors,  and  discrimination  between 
them,  are  essential  to  safety  of  the  trains,  and,  of  course,  of  the 
passengers  and  property  they  carry.  It  is  generally  by  signals 
of  different  colors,  to  each  of  which  a  separateand  distinct  mean- 
ing is  attached,  that  the  movement  of  trains  is  directed.  Their 
starting,  their  stopping,  their  speed,  the  condition  of  switches, 
the  approach  of  other  trains,  and  the  tracks  in  such  case  which 
each  should  take,  are  governed  by  them.  Defects  of  vision  in 
such  cases  on  the  part  of  any  one  employed  may  lead  to  fatal  re- 
sults. Color  blindness,  by  which  is  meant  either  an  imperfect 
perception  of  colors,  or  an  inability  to  recognize  them  at  all,  or 
to  distinguish  between  colors,  or  between  some  of  them,  is  a  de- 
fect much  more  common  than  is  generally  supposed.  Medical 
treatises  of  recognized  merit  on  the  subject  represent  as  the  re- 
sult of  extended  examinations  that  a  fraction  over  fourper  cent 
of  males  are  color  bUnd.  With  some  the  defect  is  congenital, 
with  others  brought  on  by  occupations  in  which  they  have  been 
engaged,  or  by  vicious  habits  in  the  use  of  liquors  or  food  in 
which  they  have  indulged.  It  presents  itself  in  a  great  variety 
of  forms,  from  an  imperfect  perception  of  colors  to  absolute  in- 
ability to  recognize  them  at  all. 

Such  being  the  proportion  of  males  thus  afTected,  it  is  a  mat- 
ter of  the  greatest  importance  to  safe  railroad  transportation  of 
persons  and  property  that  strict  examination  be  made  as  to  the 
existence  of  this  defect  in  persons  seeking  employment  on  rail- 
roads in  any  of  the  capacities  mentioned. 

It  is  conceded  that  the  power  of  congress  to  regulate  inter- 
state commerce  is  plenary  ;  that,  as  incident  to  it,  congress  may 
legislate  as  to  the  qualifications,  duties,  and  liabilities  of  em- 
ployees and  others  on  railway  trains  engaged  in  that  commerce ; 
and  that  such  legislation  will  supersede  any  state  action  on  the 
subject.  But  until  such  legislation  is  had,  it  is  clearly  within 
the  competency  of  the  states  to  provide  against  accidents  on 
trains  whilst  within  their  limits.  Indeed,  it  is  a  principle  fully 
recognized  by  decisions  of  state  and  federal  courts,  that  wher- 
ever there  is  any  business  in  which,  either  from  the  products 
created  or  the  instrumentalities  used,  there  is  danger  to  life  or 
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property,  it  is  not  only  within  the  power  of  the  states,  but  it  Is 
among  their  plain  duties,  to  make  provision  against  accidents 
likely  to  follow  in  such  business,  so  that  the  dangers  attending 
it  may  be  guarded  against  so  far  as  is  practicable. 

In  Smith  v.  Alabama,  this  court,  recognizing  previous  deci- 
sions where  it  had  been  held  that  it  was  competent  for  the  state 
to  provide  redress  for  wrongs  done  and  injuries  com- 
bw"'*^'''  '"'"^'1  on  il^s  citizens  by  parties  engaged  in  the  busi- 
ness of  interstate  commerce,  notwithstanding  the 
power  of  congress  over  those  subjects,  very  pertinently  inquired  r 
"  What  is  there  to  forbid  the  state,  in  the  further  exercise  of 
the  same  jurisdiction,  to  prescribe  the  precautions  and  safe- 
guards foreseen  to  be  necessary  and  proper  to  prevent  by  antici- 
pation those  wrongs  and  injuries  which,  after  they  have  been 
inflicted,  it  is  admitted  the  state  has  power  to  redress  and  pun- 
ish? If  the  state  has  power  to  secure  to  passengers  conveyed 
by  common  carriers  in  their  vehicles  of  transportation  a  right  of 
action  for  the  recovery  of  damages  occasioned  by  the  negligence 
of  the  carrier  in  not  providing  safe  and  suitable  vehicles,  or  em- 
ployees of  sufficient  skill  and  knowledge,  or  in  not  properly  con- 
ducting and  managing  the  act  of  transportation,  why  may  not 
the  state  also  impose,  on  behalf  of  the  public,  as  additional 
means  of  prevention,  penalties  for  the  non-observance  of  these 
precautions?  Why  may  it  not  define  and  declare  what  par- 
ticular things  shall  be  done  and  observed  by  such  a  carrier  in 
(frder  to  insure  the  safety  of  the  persons  and  things  he  carries, 
or  of  the  persons  and  property  of  others  liable  to  be  affected  by 
them?"  Of  course  but  one  answer  can  be  made  to  these  in- 
quiries, for  clearly  what  the  state  may  punish  or  afford  redress 
for,  when  done,  it  may  seek  by  proper  precautions  in  advance 
to  prevent.  And  the  court  in  that  case  held  that  the  provisions 
in  the  statute  of  Alabama  were  not  strictly  regulations  of  inter- 
state commerce,  but  parts  of  that  body  of  the  local  law  which 
governs  the  relation  between  carriers  of  passengers  and  mer- 
chandise and  the  public  who  employ  them,  which  are  not  dis- 
placed until  they  come  in  conflict  with  an  express  enactment  of 
congress  in  the  exercise  of  its  power  over  commerce,  and  that 
until  so  displaced  they  remain  as  the  law  governing  carriers  in 
the  discharge  of  their  obligations,  whether  engaged  in  purely 
internal  commerce  of  the  state,  or  in  commerce  among  the 
states.  The  same  observations  may  be  made  with  respect  to 
the  provisions  of  the  state  law  for  the  examination  of  parties  to 
be  employed  on  railways  with  respect  to  their  powers  of  vision. 
Such  legislation  is  not  directed  against  commerce,  and  only 
affects  it  incidently,  and  therefore  cannot  be  called,  within  the 
meaning  of  the  constitution,  a  regulation  of  commerce.  As 
said  in   Sherlock  v.  Ailing,  93   U.  S.  99,  104,  legislation  by  a 
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state  of  that  character,  "  relating  to  the  rights,  duties,  and 
liabilities  of  citizens,  and  only  indirectly  and  remotely  affecting 
the  operations  of  commerce,  is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  on  land  or  water,  or 
engaged  in  commerce,  foreign  or  interstate,  or  in  any  other  pur- 
suit." In  our  judgment  the  statute  of  Alabama  under  con- 
sideration falls  within  this  class. 

The  second  position  of  the  plaintiff  in  error,  that  the  state 
statute  is  repugnant  to  the  provision  of  article  third 
of  the  constitution,  which  declares  that  the  trial  of  ,f^,e^ 
all  crimes  shall  be  held  in  the  state  where  they  have 
been   committed,  is   readily  disposed  of.     The   provision   has 
reference  only  to  trials  in  the  federal  courts  ;  it  ha,s  no  applica- 
tion to  trials  in  the  state  courts. 

As  to  the  third  position  of  the  plaintiff  in  error,  assuming  that 
counsel  intended  to  rely  upon  the  Fourteenth   instead  of  the 
Fifth  Amendment  (as  the  latter  only  applies  a  limit 
to  federal  authority,  not  restricting  the  powers  of  »e»ri»rtii»  of 
the   state),   we   do   not   think    it    tenable.      Barron  ^rtTwIi^ 
V.  Baltimore,  7  Pet.  243 ;  Livingston  v.  Moore,  7  Pet.   of  ■>«. 
469.     Requiring  railroad  companies  to  pay  the  fees 
allowed  for  the  examination  of  parties  who  are  to  serve  on  their 
railroads  in  one  of  the  capacities  mentioned,  is  not  depriving 
them  of  property  without  due  process  of  law.     It  is  merely  im- 
posing upon  them  the  expenses  necessary  to  ascertain  whether 
their  employees  possess  the  physical  quali6cations  required  by 
law. 

Judgment  affirmed. 

Examination   of   Train  Handt — Du«   Procaai  of   Law. — In   the  case   of 

Louisville  &  N.  R,  Ci>.  v.  Baldwin,  decided  February  16,  1889,  the  su- 
preme court  o{  Alabama  held  (Clopton,  _[.,  dissenting),  the  statute  involved 
in  the  principal  case  to  be  unconstitutional  in  so  far  as  it  required  that 
thcexatnmers'  fees  should  be  paid  by  the  railroad  companies,  and  declined 
to  follow  the  decision  of  the  federal  court  on  the  ground  that  that  ques- 
tion was  not  involved  in  the  case,  and  that  therefore  Justice  Field's 
remarks  were  only  obiter.  In  the  Alabama  case  the  question  was  placed 
directly  in  issue,  the  action  being  brought  by  one  of  the  medical  examin- 
ers appointed  under  the  Statute.  The  following  are  the  opinions  of  the 
Alabama  judges ; 

Stone,  C.  J. — The  certificate  exacted  of  certain  employees  of  railroad 
companies,  in  reference  to  their  power  to  distinguish  colors,  is  certainly  a 
l^itimate  exercise  of  the  police  power  of  the  government.  Its  tendency 
is  to  increase  the  chances  of  safety  in  railroad  travel,  at  best  more  or  less 
hazardous.  And  it  is  certainly  within  the  pale  of  legislative  power  to 
punish  by  tine  or  penalty  any  railroiid  company  which  intrusts  the  run- 
ning of  a  train  to  the  coiitrol  of  an  agent  or  agents  who  are  without  the 
requisite  evidence  of  qualification.  This  would  be  dealing  with  the  con-> 
duct  of  the  corporation, — its  operation,  by  which  it  earns  its  income, — 
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and  it  is  right  and  proper  that  it  should  be  made  to  pay  the  expense  of 
such  violation  ol  its  duty. 

The  question  presented  by  this  record  is  different.  It  is  not  whether 
the  road  is  properly  appointed,  properly  constructed,  and  properly  equip- 
ped, but  whetlier  persons  serving  it,  or  seeking  employment  at  its  han<te. 
are  duly  qualified  for  the  service  they  propose  to  render.  This  is  made 
by  the  law  one  of  the  conditions  upon  which  the  particular  line  of  duties 
can  be  undertaken  by  the  applicant.  It  is  a  qualitication  he  must  possess 
before  he  can  accept  employment,  and  hence  it  is  for  his  benefit  that  the 
examination  is  had,  and  a  certificate  given.  The  certificate  when  ^iven 
is  good  for  five  years,  and  authoriies  the  holder  of  it  aj  take  employment, 
not  alone  from  the  one  ralhoad  company,  but  from  any  company  that  will 
employ  him.  On  the  other  hand,  it  imposes  on  him  no  duty  to  continue 
in  the  service  of  the  road  on  which  the  statute  proposes  to  assess  the  ex- 
pense of  the  examinatioi:.  Can  a  disimctlon  be  drawn  between  the  pres- 
ent case  and  that  of  any  other  professional  man,  skilled  laborer,  or  artisan, 
who  is  required  to  possess  certain  qualifications  before  entering  upon  cer- 
tain lines  of  employment  or  service  ?  And  if  the  expense  of  establishing 
the  fact  that  the  applicant  possesses  the  necessary  qualifications  can  be 
imposed  on  the  employer  without  his  consent  in  the  one  case,  why  not  in 
every  like  case,  which  requires  tests  of  qualification  ? 

The  statu le  under  consideration  attempts  to  impose  on  the  railroad 
corporations,  witliout-their  consent,  and  whether  they  will  or  not,  the  ex- 
pense of  the  examination  of  certain  classes  of  their  employees,  for  the 
fiurpose  of  determining  their  fitness  for  the  service.  Is  this  not  a  mere 
egislative  edict  that  one  person  (artificial)  shall,  without  his  consent,  pay 
for  services  rendered  to  another?  This  is  not  "due  process  of  law. 
Private  property  shall  not  be  taken  for  private  use.  These  are  constitu- 
tional guaranties,  and  corporations  are  as  much  under  their  protection  as 
natural  persons  are. 

The  case  of  Morgan  v.  Louisiana,  ii8  U.  S.  4,55.  rig'  tly  interpreted,  is 
not  opposed  to  the  views  expressed  above,  and  furnishes  no  warrant  for 
the  statute  we  are  interpreting.  The  question  in  that  case  arose  under 
the  quarantine  laws  of  Louisiana,  enacted  for  the  purpose  of  keeping  out 
contagious  diseases.  To  allow  vessels  to  land  in  New  Orleans,  not  hav- 
ing a  bill  of  health  free  of  contagious  or  infectious  diseases,  would  he  to 
greatly  imperil  the  inhabitants  ofthe  city.  The  quarantine  inspection  or 
examination  was  required  primarily  tor  the  safety  of  the  city,  but  second- 
arily und  largely  for  the  benefit  of  the  vessel.  If  found  free  from  disease, 
she  could  at  once  proceed,  complete  her  voyage,  and  come  into  port.  The 
benefit  of  the  inspection  was  thus  largely  the  vessel's,  and  furnished  a 
sufficient  consideration  to  uphold  the  chaise  made  against  her. 

in  the  case  of  Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama.  128  U.  S.  96.  an/e, 
p.  I,  the  question  we  have  been  considering  was  not.  and  could  not  be, 
raised.  Hence  the  remark  of  the  eminent  jurist  who  prepared  the  opin- 
ion In  that  case  is  not  an  authoritative  adjudication. 

The  majority  of  the  court  hold  that  so  much  of  the  statute  as  imposes 
on  the  railroads  the  expense  of  the  examination  and  certification  of  the 
qualification  of  Its  employees  Is  unconstitutional  and  void. 

SoMERVILLE,  J.  (concurring).— I  concur  in  the  opinion  of  the  chief 
justice  in  this  case.  The  law  under  consideration,  in  my  judgment, 
passes  bevond  the  legitimate  domain  ofthe  police  power,  and  reaches 
ground  forbidden  by  the  prohibitions  of  the  constitution.  It  is  iiot  de- 
nied that  the  legislature  has  the  power  to  regulate  the  business  of  com- 
mon carriers  engaged  in  running  railroads  in  this  state  by  a  reasonable 
exercise  of  its  police  power,  having  in  view  the  preservation  of  the  public 
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safety.  Smith  v.  State,  85  Ala.  341 ;  Smith  v.  Alabama,  124  U.  S.  465,  33 
Am.  &  Eng.  R.  R.  Cas.  425  :  McDonald  v.  Slate,  81  Ala,  279.  33  Am.  & 
Eng.  R.  R.  Cas.  420.  It  may  also,  in  the  lawful  exercise  of  this  power, 
require  the  examination  of  railroad  employees  for  color-blindness,  or 
other  defects  of  vision,  as  done  in  this  case,  and  may  require  a  certificate 
of  personal  qualification  (or  the  service  in  question.  Baldwin  v.  Kouns, 
81  Ala.  272,  31  Am.  &  Enjf.  R.  Cas.  347.  As.  to  these  propositions 
there  Js  no  difference  of  opinion  among  tije  members  of  the  court. 

Such  a  certificate,  however,  is  in  the  nature  of  a  personal  lii-ense  to  the 
employee.  It  is  mainlv  and  primarily  for  his  benefit;  as  much  so  as  the 
personal  license  or  diploma  of  a  lawyer,  physician,  druggist,  or  any  other 
person  engaged  in  any  other  employment  would  be.  It  follows  his  per- 
son, unless  restricted,  anywhere  in  the  territory  of  the  sovereignty  grant- 
ing it,  and  in  whosesoever  employment  the  licensee  may  be  engajjed.  It 
is  only  incidentally  beneficial  to  the  employer,  so  long  as  the  employment 
may  subsist.  It  is  not  the  property  of  the  employer,  but  of  the  employee. 
The  debt  incurred  for  the  service  rendered  in  making  the  examination  is 
therefore  the  debt  of  the  latter,  not  of  the  former.  The  law-making 
power  can  enact  no  edict  by  which  a  legal  liability  for  the  debt  of  one  per- 
son can  be  fastened  on  another  without  due  process  of  legal  proceedings, 
according  to  the  rules  and  forms  established  for  the  protection  of  private 
rights.  It  cannot  lake  the  property  or  money  of  one  person,  and  give  it 
to  another,  by  naked  transfer,  nor  impose  a  liability  on  one  person  for  Ihc 
private  benefit  of  another,  in  the  absence  of  some  relation  between  the 
parties  which  brings  the  case  within  the  sphere  of  the  police  power.  There 
is  a  line  where  taxation  may  become  spoliation.  So  laws,  under  the  guise 
of  police  regulations,  may  reach  the  constitutional  dcad-lii:e  of  property 
confiscation.  It  is  impossible  to  forecast  the  logical  results  which  may 
practically  (low  From  the  opposite  conclusion.  Farmers  might  as  well  be 
compelled  to  pay  the  licenses  of  commission  merchants  employed  in 
sampling  their  cotton;  druggists,  for  the  diplomas  of  their  clerks:  the 
patrons  of  schools,  for  certificates  of  qualification  required  for  teachers : 
patients,  tor  the  diplomas  of  doctors ;  or  clients,  for  those  of  lawyers.     No 

Iirecedent  known  to  us  among  the  adjudged  cases  goes  to  this  extent,  or 
avs  down  any  principle  which,  in  our  opinion,  would  support  the  con- 
stitutionality of  the  law  under  consideration,  so  far  as  it  seeks  to  make 
the  railroad  companies  liable  for  the  expenses  incurred  in  the  examina- 
tion of  employees  under  the  provisions  of  the  act. 

Clopton,  J.  (dissenting), — Appellee  was  appointed  an  examiner  under 
the  provisions  of  "An  act  for  the  protection  of  the  travelling  public  against 
accidents  caused  by  color-blindness  and  defective  vision.  The  act  dis- 
qualifies all  persons  affected  with  color-blindness  and  loss  of  visual  power, 
one  or  both,  to  the  extent  defined  therein,  from  serving  on  railroad  lines 
in  the  capacity  of  locomotive  engineer,  fireman,  train -conductor,  brake- 
man,  gate-tender,  or  signal-man,  or  in  any  other  position  which  requires 
the  use  or  discrimination  of  form  or  color  signals :  and  makes  it  a  mis- 
demeanor for  any  person  10  serve  in  any  of  the  capacities  mentioned  with- 
out first  having  obtained  a  certificate  of  fitness  in  accordance  with  the 
provisions  of  the  act.  It  requires  the  governor  to  appoint  as  examiners  a  - 
suitable  number  of  properly  qualified  medical  men  distributed  throughout 
the  state ;  authorizes  any  one  of  them  to  make  the  examination,  and  issue 
the  certillcritc :  and  provides  for  prescribing  the  methods  in  which  the 
examinations  shall  be  made.  The  examiner  is  entitled  to  a  fee  of  three 
dollars.  The  third  section  provides  "that  on  and  after  the  ist  day  of 
June,  [S87,  examinations  and  re-examinations,  at  the  expense  of  the  rail- 
'road  companies,  shall  be  required  under  this  law;  and  any  railroad  com- 
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pany,  officer,  or  a^nt  of  the  same,  employing  after  said  date  a  person  in 
any  of  the  capacities  specified  In  section  one  of  this  act,  who  does  not  pos- 
sess a  certificate  of  fitness  therefor,  in  so  far  as  color-blindness  and  visual 
powers  are  concerned,  duly  issued  In  accordance  with  the  requtrennents  of 
this  act,  shall  be  guilty  of  a  misdemeanor,  and  for  each  and  every  offence 
shall  be  punished  by  a  fine  of  not  less  than  fifty,  nor  more  than  five 
hundred,  dollars ;  provided,  that  those  persons  already  in  employment  in 
said  capacities  on  the  first  day  of  June.  tS87,  shall  be  allowed  until  the  fir^t 
day  of  August,  1887,  in  which  to  procure  the  necessary  certificates."  Acts 
1886-S7.  p.  87.  Appellee  brings  the  action  to  recover  of  defendant  the 
fees  for  examinations  of  persons  serving  in  the  specified  capacities  on  a 
railroad  In  this  state.  The  main  contention  between  the  parties  relates 
to  the  power  of  the  legislature  to  impose  upon  the  railroad  companies  the 
expense  of  the  examinations  and  re-examinations  required  by  the  act. 

The  police  power,  which  has  always  been  regarded  of  the  utmost  Impor- 
tance, and  as  essential  to  good  order,  extends  to  the  protection  of  the 
Uvea,  health,  comfort,  safety,  and  quiet  of  all  persons,  aud  to  the  protec- 
tion of  all  property.  In  respect  to  railroads.  It  has  been  said  by  a  learned 
judge:  "It  may  be  extended  to  the  supervision  o(  the  track,  tending 
switches,  running  upon  the  time  of  other  trains,  running  a  road  with  a 
single  track,  using  improper  rails,  not  using  projjer  precaution  by  way  of 
safety  beams  in  case  of  the  breaking  of  axle-trees,  tlie  numlier  of  brakemen 
upon  a  train  with  reference  to  the  number  of  cars,  employing  intemperate 
or  incompetent  engineers  and  servants,  running  beyond  a  given  rate  of 
speed,  and  a  thousand  similar  things,  most  of  which  have  been  made  the 
subject  of  legislation  or  judicial  determination,  and  all  of  which  may  be." 
As  to  their  employees,  it  may  be  extended  to  the  police,  which  the  cor- 

?>rations  themselves  exercise   in   the  absence  of   legislative  regulations, 
horpe  v.  Rutland,  etc.,  R.  Co.,  62  Amer.  Dec.  625, 

In  McDonald  w.  State.  81  Ala.  279,  33  Am.  &  Enj;;.  R.  Cas,  420,  the 
act  "to  require  locomotive  engineers  in  this  state  to  be  examined  and 
licensed  by  a  board  to  be  appointed  by  the  governor  for  that  purpose"  was 
brought  before  this  court.  The  enactment  declares  unlawful,  and  makes 
a  misdemeanor,  for  the  engineer  of  any  railroad  train  in  this  state  to  drive 
or  operate  any  train  of  cars  or  engine  upon  the  main  line  or.  road-bed  of 
any  railroad  in  this  state,  which  is  used  for  the  transportation  of  persons, 
passengers,  or  freight,  without  first  undergoing  an  examination  and 
obtaining  a  license  as  therein  provided.  The  act  requires  the  governor  to 
appoint  a  board  of  examiners,  who  are  authorized  to  make  the  examina- 
tions, and  to  issue  the  licenses :  and  the  examining  member  of  the  board 
is  entitled  to  a  fee  of  live  dollars,  to  be  paid  by  the  applicant.  It  was  con- 
tended that  the  act  is  a  regulation  of  commerce  between  the  states,  and 
contravenes  the  constitution  of  the  United  States.  Smnerville.  T.,  speak- 
ing for  the  court,  says :  "  In  our  opinion,  it  is  a  mere  internal  police  r^^u- 
lation,  which  was  competent  to  be  provided  for  by  the  state,  as  a  proper 
mode  of  preserving  the  safety  of  the  travelling  public,  and  other  persons 
whose  lives  may  well  be  imperilled  by  the  negligence  of  ignorant  and 
incompetent  engineers," 

The  same  statute  was  brought  before  the  supreme  court  of  the  United 
States  In  Smith  v.  Alabama.  124  U.  S.  465,  33  Am.  A  Eng.  R.  Cas,  415, 
on  error  to  this  court,  when  the  same  constitutional  objection  was  made. 
The  validity  of  the  act  was  maintained  as  a  valid  exercise  of  the  police 
power.  Matthews.  J.,  says ;  "  It  is  properly  an  act  of  legislation,  within 
the  scope  of  the  admitted  power  reserved  to  the  state  to  regulate  the  rela- 
tive rights  and  duties  of  persons  being  and  acting  within  its  territorial 
jurisdiction,  intended  to  operate  so  as  to  secure  for  the  public  safety  of 
person  and  property." 
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The  statute  now  under  consideration  came  before  the  same  court  in 
Nashville.  C  &  St.  L.  R.  Co.  v.  Alabama.  138  U.  S.  96,  atUe.  p.  t ;  also  on 
error  to  this  court.  After  reltrrring  to  the  decision  in  Smith  v.  Alabama, 
and  tbe  provisions  of  the  statute  aujudged  to  be  valid  in  that  case,  Field, 
J.,  saw:  "The  act  now  under  consideraiiun  only  requires  an  examinatiun 
and  license  of  parties  to  be  employed  on  railroads  in  certain  specitied 
capacities,  with  reference  to  one  particular  qualification,— that  relating  to 
his  visual  oivans:  but  this  limitation  does  not  alTect  the  application  of  the 
decision,      lithe  state  could  lawfully  require  an  examinution  as  to  the 

Eeneral  fitness  of  a  person  to  be  employed  on  a  railway,  it  could,  of  course, 
iwfully  require  an  examination  as  to  his  fitness  in  some  one  particular." 
The  statute  was  held  to  constitute  a  part  of  that  body  of  the  local  law 
which  governs  the  relation  between  carriers  of  passengers  and  freight  and 
tbe  public  who  employ  tliem.  -  It  relates  to  the  duties  of  railroad  trompa- 
nies.  and  ihe  riglits  of  the  travelling  public,  defining  and  declaring  that 
certain  specified  things  shall  be  dune  and  observed  to  insure  the  siife 
carriage  of  passengers.  In  view  of  the  foregoing  adjudications,  thai  the 
provistons  of  the  act  fall  within  the  class  of  police  regulations  we  cannot 
r^rard  as  an  open  question. 

The  legislature,  having  the  power  to  supervise  and  regulate  Ihe  business 
of  railway  companies,  so  far  as  may  be  nei-dful  to  the  saleiy  of  passengers, 
bad  implied  authority  to  provide  suitable  and  efficient  means  of  enforcing 
the  regulations,  and  impose  the  expense  on  the  companies.  Un  this 
principle  rest  the  provisions  of  many  such  statutes.  Dealers  in  many 
classes  of  merchandise  are  required  to  submit  them  to  inspection. 
and  dealers  using  weights  and  measures  to  have  them  officially  ap- 
proved, and  pay  the  fees  of  the  officers.  St  earn -vessels  arc  required 
to  submit  to  inspection,  and  pay  the  expense  thereof.  The  duties 
have  often  been  imposed  on  railroad  companies  to  fence  their  roads, 
station  flag-men  at  public  crossings,'  and  provide  safeguards  at  places 
of  danger  at  their  own  expense.  The  statutes  of  the  several  states  alTord 
many  other  illustrations  of  the  ap|>llcati<m  of  the  same  principle,  the 
constitutionality  of  which  has  not  been  doubted.  lioston  &  M.  K.  Co. 
V.  Commissioners,  79  Me.  386;  Moigan  v.  Louisiana.  118  U.  S.  4;;; 
Thorpe  v.  Ru;land,  etc..  R.  Co..  supra  ;  Kansas  Pac.  R.  Co.  v.  Mower.  16 
Kan.  573.  The  supervision  is  not  because  of  t)enefit  to  the  parties  whose 
business  Is  supervised,  but  in  the  interest  of  the  public  good,  health,  and 
safety.  II  the  state  has  the  authority  to  impose  upon  railroad  companies 
the  expense  of  inspecting  their  tracks  and  machinery,  of  stationing  flag- 
men at  public  crossings,  and  providing  safeguards  when  necessary,  on  no 
sound  principle  can  the  right  be  denied  to  have  their  empl<i>e(.-s  examined 
by  a  competent  board  constituted  by  state, authority,  and  to  require  the 
companies  to  pay  the  reasonable  expense  of  ascertaining  that  tlieir  em- 
ployees possess  the  qualifications  required  by  law. — the  expense  in  ascer- 
taiiiine  that  the  agencies  used  by  them  in  operating  their  rifaUs.  the  fit- 
ness of  which  is  essential  to  the  protection  and  safety'  of  life  and  property, 
are  suiiable  and  etficlent.  This,  as  I  understand  it.  Is  the  view  of  the 
statute  taken  in  Nasiiville,  C.  &  St.  L.  R.  Co.  t'.  Alabama,  supra,  where,  in 
answer  to  the  objection  that  the  act  deprived  the  companies  of  properly 
wiihout  due  process  of  law.  Field,  J.,  says:  "Requiring  railroad  com- 
panies to  pay  the  fees  allowed  for  the  examination  of  parties  who  are  to 
serve  on  iheir  railroad  in  one  of  the  capacities  mentioned,  Is  not  depriv- 
ing them  of  properly  without  due  process  of  law.  It  is  merely  imposing 
upon  them  the  expenses  necessary  to  ascertain  whether  their  employees 
possess  the  physical  quali5cations  required  by  law." 

Bui.  concedmg  the  right  to  require  paymentof  the  expense  of  enforcing 
proper  police  regulations,  counsel  contend  that  the  statute  operates  to 
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create  a  stale  board  of  eiamincrs  before  whom  every  person  desiring  to 
be  employed  in  llie  spccitied  capacities,  whether  or  not  in  actual  employ- 
ment when  the  statute  went  intu  effect,  shall  appear  and  be  examined,  to 
the  end  that  the  state,  in  exercising  its  licensiug  power,  may  be  informed 
what  persons  can  be  trusted  to  engage  in  certain  occupations  i  and  the 
requirement  that  the  railroad  companies  shall  pay  the  expense  is  the  im- 
position  of  a  tax,  undercolor  of  establishing  police  regiilHtions,  unautho- 
rized by  the  taxing  power.  Taxation  is  not  the  purpose,  nor  ordinarily 
a  legitimate  exercise,  of  the  police  power.  Its  province  is  to  supervise 
and  regulate,  in  doing  which  a  license  fee  may  be  exacted  to  assist  in  the 
regulation,  but  should  not  exceed  the  riecessaryor  probable  expense  of 
inspecting  and  regulating  the  business  to  which  the  power  is  extended, 
including  the  expense  of  issuing  the  license,  and  compensation  to  the 
officer  required,  and  such  incidental  and  additional  expense  as  maybe 
necessary  to  enforce  the  regulations.  Van  Hook  v.  City  of  Selnia.  70 
Ala.  361  ;  Cooley,  Tax'n,  598.  In  establishing  police  regulations,  a  license 
fee  may  be  exacted  for  the  purpose  of  raising  revenue ;  but  when  done  the 
tax  is  not  imposed  under  the  police  power,  but  under  the  separate  and 
distinct  power  of  laitation,  and  comes  within  the  provisions  of  the  con- 
stitution .limiting  the  exercise  of  the  latter  power.  The  requirement  that 
the  railroad  companies  pay  the  expense  of  the  examinations  is  not  the 
imposition  of  a  tax.  in  the  constitutional  sense.  No  part  of  the  fee 
allowed  the  examiner,  which  is  the  only  expense  required  to  be  paid,  goes 
into  the  state  treasury,  or  assists  in  raising  the  public  revenue,  and  ii  can- 
not be  applied  to  any  other  purpose  than  payment  of  the  expense  of  the 
examination.  By  the  express  terms  of  the  statute,  it  is  allowed  (or  each 
and  every  examination,  whether  or  not  a  certificate  of  fitness  is  granted, 
and  was  intended  10  cover,  from  time  to  time,  the  expense  of  enforcing 
the  statutory  regulations. 

If  the  operation  of  the  act  be.  as  counsel  insist,  to  impose  on  the  com- 
panies the  fee  for  examining  and  licensing  persons  who  are  not  in  their 
employment,  and  who  sustain  no  relation  to  them  in  the  department  of 
their  business  supervised,  it  goes  beyond  the  scope  and  province  of  the 
police  power,  and  falls  within  the  provision  of  the  constitution  which  pro- 
hibits private  property  being  taken  for  private  use,  or  depriving  a  person 
of  property  without  due  process  of  law.  It  is  an  essential  constituent  of 
a  valid  law,  imposing  upon  the  companies  the  expense,  that  it  be  restrict- 
ed to  the  examination  of  persons  who  are  to  be  employed  or  are  in  the 
service  of  the  companies  in  some  one  of  the  specified  capacities, — agencies 
employed  by  them  to  carry  on  their  business.  As  is  apparent  from  the 
decisions  referred  to  above,  the  requirement  that  the  examinations  shall 
be  at  the  expense  of  the  companies  is  sustainable  only  as  an  authorized 
part  of  the  system  of  supervision.  By  the  statute  all  persons,  whether  or 
not  in  employment  at  the  time  the  act  took  effect,  are  required  to  obtain 
the  requisite  certificate,  and  of  consequence  to  undergo  an  examination 
before  serving  in  any  of  the  specified  capacities.  The  fifth  section,  which 
allows  the  fee.  does  not  prescribe  in  terms  by  whom  it  shall  be  paid.  The 
third  section  specially  extends  the  supervision  to  the  business  of  the  rail- 
road companies,  and  fixes  the  time  on  and  after  which  it  shall  be  enforced. 
The  provision  is  not  that  all  examinations  required  by  the  act  shall  he  at 
their  expense,  but  that  "  examinations  and  re-examinations  at  the  expense 
of  the  railroad  companies  shall  be  required  under  this  law."  The  inten- 
tion is  to  establish  the  manner  of  supervision,  and  the  mode  of  enforce- 
ment, by  examinations  and  re-examinations,  and  by  imposing  penalties  for 
employing  persons  who  do  not  possess  the  requisite  certificate  of  litness. 
The  penalty  is  not  incurred  by  mere  contractual  employment,  without 
actual  service. 


DigilizedbyGoOglc 


CONDrCTOB'S   AUTHORITY   TO   KMPLOY   BRAKEMAN.        11 

But  it  must  be  conceded  that  the  statute,  fairly  construed,  operates  to 
impose  upon  the  companies  the  expense  of  examining  those  persons  who 
were  in  their  employment  on  and  after  the  isi  day  ofjunc,  without  refer- 
ence to  their  continuation  in  the  service  after  the  ist  day  of  the  succeed- 
ing August,  which  time  was  allowed  Kuch  employees  to  procure  the  requi- 
site certificate,  h  was  so  construed  in  Baldwin  v.  Kouns.  8i  Ala.  272.  31 
Am.  &  Gng-  1^-  Cas.  347.  As  has  been  said,  its  conslilutionality  tan  be 
maintainea  only  so  far  as  it  is  a  legitimate  exercise  of  the  police  power. 
Neither  the  persons  then  actually  employed,  nor  the  companies,  incur  the 
penalties  prescribed  by  the  statute  until  after  the  expiration  of  the  time 
allowed  such  employees  to  obtain  the  certificates.  Until  then  the  super- 
vision, as  to  those  who  were  in  the  employment  of  the  companies,  does 
not  commence ;  until  then  compulsory  examinations  of  such  persons  can- 
not be  made.  Under  the  police  power,  the  expense  of  no  examination 
can  be  imposed  upon  the  companies,  except  of  the  agencies  used  in  carr>'- 
ing  on  their  business  when  ii  becomes  their  duty  to  submit  to  supervis- 
ion, and  examinations  may  be  compelled.  So  far  as  the  statute  requires 
examinations  to  be  made  prior  to  the  1st  of  August,  18S7,  at  the  forced 
expense  of  the  companies,  of  persons  in  their  employ  on  the  ist  day  of 
June  preceding,  without  reference  to  their  continuation  in  service  after 
the  1st  of  August,  it  goes  beyond  a  legitimate  and  constitutional  exercise 
of  the  police  power.  My  brothers  differ  from  this  conclusion,  holdir.g  the 
provision  of  the  statute  under  consideration  unconstitutional,  as  not  c«ing 
a  legitimate  exercise  of  tiie  police  power.  They  express  their  own  views. 
1  concur  in  the  reversal  oi  the  judgment,  on  the  ground  that  the  com- 
plaint does  not  aver  facts  sufficient  to  show  liability  of  defendant  for  the 
examinations  had  between  the  ist  day  of  June  and  AugusL 

Reversed  and  remanded. 


Georgia  pacific  R.  Co, 


{Alabama  Supreme  Court,  July  20.  1888.) 

Conduotor— Authority — Em  ploy  msnt  of  Sraksman — E  merge  ney.— In  case 
of  cmeigency,  the  conductor  has  implied  authority  to  engage  a  person  to 
act  as  brakeman  in  place  of  one  disabled  by  sickness. 

Same— Empioymant— -Evidence.— In  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  received  while  in  defendant's  employment  as 
brakeman,  it  appeared  that  plaintiff,  the  night-watchmnn  at  a  station,  was 
in  the  habit  of  going  to  a  station  50  miles  distant  for  his  meals  ;  that  he 
voluntarily  entered  the  train  to  go  there;  that  at  an  intermediate  station 
the  conductor  requested  plaintiff  to  make  a  coupling  ;  and  that  the  plaintiff 
was  injured  while  complying  with  the  request.  Held,  that  the  evidence 
was  insufficient  to  establish  the  employment  of  the  plaintiff  under  the  im- 
plied authority  of  the  conductor  to  supply  the  place  of  one  disabled  by 
sickness,  and  that  plaintiff,  being  a  mere  volunteer  acting  for  the  con- 
ductor's accommodation,  could  not  recover. 

Action  by  William  H.  Propst,  by  his  next  friend,  against 
the  Georgia  Pacific  Railway  Co.,  to  recover  damages  (or  per- 
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sonal  injuries  sustained  by  plaintiff  while  in  the  alleged  employ- 
ment of  the  defendant.  A  judgment  for  the  plaintiff  on  a 
former  trial  was  reversed  on  re-appeal  and  the  cause  remanded 
(see  83  Ala.  518).  The  opinion  of  Stone,  C.J-,  on  that  appeal, 
so  far  as  it  relates  to  the  questions  raised  on  the  present  appeal, 
was  as  follows: 

"The  proof  tends  to  show  that  the  plaintifif,  Propst,  had 
served  the  defendant  railway  company  in  the  capacity  of  brake- 
man  for  two  or  more  months,  but  at  the  time  of  the  accident 
and  injury  complained  of  he  was  not  in  that  employment.  He 
was  then  hired  at  monthly  wages  to  serve  as  watchman  at  Patton 
Mines,  one  ofthe  stations  on  the  railroad.  He  had  been  em- 
ployed to  do  this  service  by  the  superintendent,  and  his  duties 
as  watchman  were  local.^con fined  to  the  place  or  station,  Patton 
Mines.  There  was  conflict  in  the  testimony  whether  or  not  the 
supepntendent  had  instructed  Propst  to  obey  the  orders  that 
might  be  given  him  by  the  conductor  and  engineer  of  the  train  ■ 
hereafter  mentioned.  A  train  of  defendant,  with  Waving  as  con- 
ductor, was  passing  down  the  road  with  loaded  freight  cars. 
One  of  the  three  brakemen  on  the  train  was  sick;  and  the  con- 
ductor, feeling  that  he  had  not  sufficient  available  force  of  brake- 
men  to  manage  his  train,  either  requested  or  commanded  the 
plaintifT  to  go  with  him,  and  supply  the  place  o(  the  sick  brake- 
man.  The  plaintiff  went  with  him  as  brakeman,  but  it  was  not 
shown  how  many  miles  he  had  travelled  in  that  capacity. 
Enough  is  shown  to  convince  us  that  he  had  gone  30  or  40  miles 
or  more  before  he  reached  the  station  at  which  he  was  injured. 
The  conductor  testified  that  he  had  no  authority  from  the 
superintendent,  or  from  the  defendant,  to  engage  or  utilize  the 
services  of  the  plaintiff  in  the  capacity  of  brakeman.  Express 
authority  for  this  purpose  was  not  necessary.  The  circum- 
stances themselves,  about  which  there  is  no  conflict  of  testimony, 
gave  him  the  authority.  In  such  an  emergency  there  must  be 
discretion  and  authority  somewhere  to  supply  the  place  of  di.s- 
abled  or  missing  servants;  and  no  one  could  exercise  this 
power  so  well  or  prudently  as  the  conductor  in  charge  of  the 
train.  We  will  therefore  treat  the  plaintiff  as  th^  lawfully  em- 
ployed servant  of  the  company.  Railroad  companies  are  respon- 
sible for  the  conduct  of  their  agents  and  officials,  done  in  the 
natural  or  necessary  discharge  of  duties  incident  to  the  service 
they  are  employed  in.  South  and  North  Alabama  R,  Co.  v. 
Huffman,  76  Ala.  492 ;  Alabama  G.  S,  R.  Co.  v.  Heddleston, 
82  Ala.  218,  31  Am.  &  Eng.  R.  Cas.  116.  The  first  three  counts 
of  the  complaint  as  amended  are  each  of  them  good  and  suf- 
ficient. 

"The   fourth   count   of   the   complaint   presents  a  different 
question.     As  we  understand  its  phraseology,  it  does  not  charge 
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that  the  conductor  either  commanded  or  requested  the  plaintiff 
to  go  as  brakeman  on  his  train.  The  import  of  its  language  is 
that  he  was  on  the  train  of  his  own  accord,  and  it  is  not  averred 
that  he  was  performing  any  services  as  brakeman.  Its  language 
is :  '  When  on  a  trip  down  defendant's  said  road  into  Fayette 
county,  on  the  27th  day  of  January,  18S6,  as  aforesaid,  plaintiff, 
beingaboard  defendant's  train  at  Berry  Station,  Fayette  county, 
Alat^ma,  was  then  and  there  ordered  by  the  conductor  or  fore- 
man  of  said  railway  company,  employed  to  manage  or  superin- 
tend the  business  affairs  of  said  company  on  the  aforesaid  train, 
and  whilst  in  the  exercise  of  his  superintendence,  to  couple  a 
freight  car  to  others  attached,'  etc.  There  is  nothing  in  this 
count  which  shows  that  the  plaintiff  was  under,  or  had  been 
brought  under,  the  control  of  the  conductor,  or  that  he  was 
acting  as  brakeman,  or  had  been  requested  to  do  so.  So  far  as 
this  count  informs  us,  the  plaintiff  was  a  mere  passenger  on  the 
train;  and,  so  far  as  the  right  to  control  or  direct  the  move- 
ments of  the  plaintiff  is  shown  in  this  count,  the  conductor 
would  have  had  as  much  authority  over  any  other  p35.senger,  or 
even  a  by-stander,  as  he  had  over  him.  Such  order  or  direction, 
as  averred,  is  entirely  without  the  routine  of  the  conductor's  du- 
ties, and  could  not,  by  its  abuse,  fasten  a  liability  on  the  railroad 
corporation.  Gilliam  v.  South  and  North  Ala.  R.  Co.,  70  Ala. 
268,  IS  Am.  &  Eng.  R.  Cas  138.  The  demurrer  to  this  count 
ought  to  have  been  sustained." 

Upon  the  cause  being  remanded  plaintiff  again  recovered 
judgment,  from  which  the  defendant  takes  the  present  appeal. 

McGuire  &  Collier  for  appellant. 

Nesmitk  &  Sanford  for  appellee. 

Clopton,  J, — The  action  is  brought  by  appellee,  under  the 
act  of  February  12,  1885,  which  constitutes  section  2,590  of  Code 
1886,  to  recover  for  injuries  received  while  in  the 
service  of  appellant.  The  complaint  contains  three  ^^^i^^* 
counts,  each  of  which  sets  forth  the  fact  and  kind  of 
employment,  and  the  circumstances  unaer  which  the  injury  was 
received.  The  difference  between  the  several  counts  consists 
in  the  averments  of  the  cause  of  the  injury.  It  is  averred  in  the 
first  count  that  the  injury  was  caused  by  a  defect  in  the  coup- 
lings and  appliances  used  for  connecting  the  cars;  in  the  second 
count,  by  a  failure  to  have  a  sufficient  number  of  brakemen  and 
servants  to  operate  and  manage  the  train ;  and  in  the  third 
count,  by  the  negligence  of  the  conductor,  to  whose  orders  plain- 
tiif  was  bound  to  conform,  and  did  conform,  and  that  the  injury 
resulted  from  his  having  so  conformed-  Under  the  rules  of 
pleading  prescribed  by  the  Code,  as  construed  by  our  decisions, 
the  facts  constituting  the  defects   and   negligence  are  averred 
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with  sufficient  particularity,  and  arc  so  presented  that  a  material 
issue  can  be  taken  thereon.  Each  count  sets  fourth  a  substantial 
and  legal  cause  of  action.     The  demurrer  was  rightly  overruled. 

The  refusal  of  the  court  to  give  the  affirmative  charge  re-" 
quested  by  the  defendant  presents  a  very  different  question, 
PDirtrorooa-  *^i'*^h  is  whether,  conceding  the  truth  of  and  all  in- 
dictor(«*H-  ferences  that  can  be  drawn  from  the  evidence  in 
jinj  bnk>-  favor  of  plaintiff,  the  proof  prima  facie  establishes  the 
"*"■  case  made  by   the   complaint.     In   considering  the 

question  thus  presented,  it  should  be  kept  in  mind  that  the 
burden  is  on  the  plaintiff  to  prove  a  case  within  the  provisions 
of  the  statute  defining  the  liability  of  employers.  Under  that 
statute,  the  party  claiming  damages  must  be  an  employee  at  the 
time  of  the  injury  by  contract,  express  or  implied,  binding  on 
defendant ;  and  the  injury  must  be  received  while  rendering 
the  service  required  by  the  particular  employment,  or  in  obey- 
ing the  orders  of  a  superior,  to  which  the  employee  is  bound  to 
conform.  Injury  received  while  doing  other  more  hazardous 
service  not  pertaining  to  the  employment,  by  way  of  accommo- 
dation, or  self-assumed,  is  not  sufficient.  The  complaint,  in 
legal  effect,  sets  forth,  a.^  the  cause  of  action,  that  the  plaintiff, 
being  in  the  regular  employment  of  defendant  as  night-watch- 
man, the  duties  of  which  required  him  to  watch  and  guard  the 
engines  and  trains,  was  ordered  or  directed  to  leave  such  em- 
ployment, and  act  as  brakeman  on  a  coal  or  freight  train,  by 
the  conductor,  who  had  control  thereof,  to  whom  superintend- 
ence was  entrusted,  and  authority  delegated  to  give  instructions, 
and  to  whose  orders  he  was  bound  to  conform,  and  was  injured 
in  attempting,  by  order  of  the  conductor,  to  couple  cars  at  Berry 
Station,  by  reason  of  the  negligence  or  defect  above  stated.  On 
the  former  appeal  (83  Ala.  518),  it  was  held  that,  in  case  of 
emergency,  the  conductor  has  implied  authority  to  supply  the 
place  of  disabled  or  missing  servants,  and  to  bind  the  defendant 
thereby,  and  that,  on  the  facts  alleged  in  the  counts  now  re- 
maining in  the  complaint,  the  plaintiff  would  be  regarded  as  a 
lawfully  employed  brakeman,  sufficient  to  fix  a  liability  on  the 
defendant.  But  the  employment  must  come  within  the  scope 
of  his  implied  authority. 

The  complaint  alleging  that  the  plaintiff  was  injured  while 
acting  in  the  employment  and  capacity  of  brakeman,  and  there 
being  no  pretense  that  he  was  expressly  employed  in 
FHitoiina.  such  capacity  by  any  officer  or  agent  of  defendant 
(■•■ttoAow  other  than  the  conductor,  the  question  is,  was  he 
MpioiHMit.  ordered  by  the  conductor  to  act  in  the  capacity  of 
brakeman,  under  circumstances  and  in  a  mode  which 
rendered  his  employment  binding  on  the  defendant?  The 
plaintiff  was  the  only  witness  examined  on  his  part  as  to  the 
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employment  and  the  circumstances  of  the  injury.  His  evidence 
clearly  shows  that  he  was  employed  as  night-watchman,  and 
placed  at  a  station  called  "  Patton  Mines ;"  that,  by  the  permission 
of  the  superintentent,  he  was  in  the  habit  of  going  to  Millport, 
where  his  father  resided,  about  50  miles  distant,  to  get  his  meals; 
and  that  he  voluntarily  entered  the  train  at  Patton  Mines, 
without  any  order  or  request  of  the  conductor,  to  goto  Millport. 
The  plaintiff  was  on  the  train  of  his  own  accord,  and  going  down 
the  road  for  his  individual  purposes.  It  is  true  he  testifies,  gen- 
erally, that  he  was  ordered  by  the  conductor  at  Berry  Station  to 
brake  for  a  sick  brakeman  ;  but  this  general  statement  is  quali- 
fied or  explained  by  his  narrative  of  the  occasion  and  circum- 
stances, and  by  the  words  of  the  order,  which  clearly  show  its 
nature,  extent,  and  purpose.  When  the  train  reached  Berry  Sta- 
tion, which  was  about  ten  miles  from  Patton  Mines,  the  con- 
ductor had  three  coal  cars  taken  out,  in  order  to  get  a  box  car 
loaded  with  cotton.  He  was  standing  on  the  box  car,  and  ad- 
dressed the  plaintiff  as  follows:  "Will,  come  here,  and  make 
this  coupling  for  me ;"  and  the  plaintiif  was  injured  in  conform- 
ing to  this  order  or  request.  So  far  as  the  evidence  set  forth 
in  the  present  record  goes,  this  is  the  first  and  only  order  or 
request  made  by  the  conductor,  and  on  this  the  plaintiff  bases 
his  claim  of  employment  as  a  brakeman.  When  this  case  was 
before  us  on  the  former  appeal,  the  complaint  contained  a  fourth 
count,  a  demurrer  to  which  had  been  overruled.  This  count 
seems  to  have  been  stricken  out  or  omitted  after  the  remand- 
ment  of  the  cause,  but  it  alleged  the  facts  substantially  as  now 
shown  by  the  evidence.  We  then  held  that  the  court  did  not 
set  forth  a  legal  cause  of  action,  and  that  the  demurrer  should 
have  been  sustained.  Referring  to  the  order  of  the  conductor 
at  Berry  Station  to  make  a  coupling,  it  is  said  ;  "  Such  order  or 
direction,  as  averred,  is  entirely  without  the  routine  of  the  con- 
ductor's duties,  and  could  not,  by  its  abuse,  fasten  a  liability  on 
the  railroad  corporation."  If  a  demurrer  to  a  complaint  should 
be  sustained  on  the  ground  that  it  fails  to  set  forth  a  legal  cause 
of  action,  a  demurrer  to  evidence,  which  only  proves  substan- 
tially the  same  cause  of  action,  should  be  sustained.  More  is 
essential  than  a  mere  order  or  request  to  couple  cars  at  one  time 
and  place,  or  doing  a  single  act  to  constitute  an  employment 
within  the  scope  of  the  implied  authority  of  the  conductor.  It 
must  be  to  render  service  to  some  extent  continuous  in  its 
nature.  On  the  case  made  by  the  complaint,  it  is  incumbent 
on  the  plaintiff  to  show  that  he  left  his  regular  employment  at 
Patton  Mines  to  act  as  brakeman  on  a  trip  down  the  road  by 
order  or  request  of  the  conductor,  or  while  on  the  train  was  em- 
ployed by  him  to  render  service  as  brakeman  on  the  trip  in 
place  of  a  sick  or  missing  brakeman.    This  the  evidence  dis- 
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proves.  On  the  testimony  of  the  plaintiff  himself,  he  has  failed 
to  shofi,  prima  facie,  A  lawful  and  binding  employment  which 
brought  him  under  the  control  of  the  conductor,  or  subjected 
him  to  his  orders.  If  he  had  previously  acted  as  brakeman,  it 
was  of  his  own  volition.  He  occupied  at  Berry  Station  merely 
the  position  of  a  passenger  or  bystander,  who  attempted  to 
make  the  coupling  at  the  request  of  the  conductor  as  matter  of 
accommodation.  The  evidence,  as  now  shown  by  the  bill  of 
exceptions,  which  differs  in  material  respects  from  the  testimony 
on  the  first  trial,  does  not  entitle  the  plaintiff  to  recover  on 
either  count  of  the  complaint. 
Reversed  and  renoanded. 

Pawer  of  Conductor  to  Employ  Brakeman  In  Cato  of  Cmarpney. — See 
Sluan  V.  Cent.  Iowa  R.  Co.  (Iowa),  ii  Am.  A  Eng.  R.  Cas.  145, 
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{Texas  Supreme  Court,  November  10,  1S88.) 

Action  for  Dam  agat—Co  m  prom  I  m~  Authority  of  Attorney. — In  an  action 

for  dumagea  for  breach  of  a  coiitrsict  to  employ  the  pUintill,  evidence  that 
the  defendant's  attorney  agreed  to  a  compromise  judgment  in  a  suit  at 
plaintifi's  instance ;  that  the  judgment  was  paid  by  defendant ;  and  that  the 
attorney  had  charge  of  other  sails  arising  out  of  the  same  accident,  and 
endeavored  to  compromise  them,  is  sufficient  to  warrant  the  jury  in  finding 
that  he  had  authority  to  make  the  compromise  upon  which  the  action  13 
founded  and,  as  part  thereof,  to  agree  to  give  the  plaintiff  employment. 

Injuries  to  8erv  ant— Action— Com  pro  mTM-^Contlderatloni — The  com- 
promise of  an  action  by  a  railroad  employee  to  recover  damages  for  per- 
sonal injuries  is  sufficient  consideration  to  Support  an  agreement  by  the 
crimpany  to  employ  the  plaintiff. 

Same— Validity— Mutuality  of  Contract— When,  by  the  terms  of  such 
compromise,  the  company  binds  itself  to  employ  the  plaintiff  and  it  is  Op- 
tional with  the  latter  to  serve,  there  is  no  mutuality  of  contract  until  the 
plaintiS  exercises  the  right  to  fix  the  period  tor  which  he  will  serve,  and, 
until  he  has  done  so,  there  is  no  breach   for  which   he  can   maintain  an 

Same — Statute  of  Fraud*.- Such  contract,  being  capable  of  performance 
within  a  year,  need  not,  under  the  Statute  of  Frauds,  be  reduced  to  writing. 

Same — Performance— Effect  of  Delay. — If  the  plaintiR  seeks  employment 
under  the  contract  as  soon  as  he  has  recovered  from  his  injuries,  the  fact 
that  two  years  have  elapsed  from  the  matting  of  the  contract  will  not 
relieve  the  company  from  the  ohliRation  to  employ  him. 

Same— Verbal  Compromlte— Judgment— Parol  Teatlmony.— When  the 
agreenaent  for  the  compromise  of  a  suit  waa  oral,  and  a  judgment  entered 
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in  pursuance  thereof  does  not  undertake  to  embody  it,  or  even  to  recite 
ii.oneof  the  parties  may.  by  parol  evidence,  show  that  obligations  not 
embodied  in  the  judgment  were  entered  into  by  tlie  other. 

Appeal  from  District  Court,  Marion  County. 

Action  by  William  F.  Scott  against  the  East  Line  and  Red 
River  R.  Co.  to  recover  damages  for  breach  of  a  contract  to 
employ  the  plaintiff.  The  jury  returned  a  verdict  for  the  plain- 
tiff, and  defendant  appeals. 

F.  H.  Prendergast  for  appellant. 

C.  A,  Culberson  and  H.  McKay  for  appellee. 

StaVTON,  C.  J. — The  general  nature  and  result  of  this  action 
are  thus  stated  in  the  brief  of  counsel  for  appellant :  v  wiiu 

"On  November  lo,  1 886,  W.  F.  Scott  filed  suit  in 
the  district  court  of  Marion  county  against  appellant,  alleging 
that  he  was  injured  by  the  appellant  in  1882  ;  that  he  filed  suit 
for  damages,  which  was  compromised  in  1S84  by  the  railroad 
paying  him  $4500,  and  agreeing  to  employ  Scott  as  engineer  so 
long  as  he  desired  to  be  employed  ;  that  they  paid  the  $4.5cx:i, 
but  when  Scott  applied  for  employment  on  July  1, 1886,  they  re- 
fused to  employ  him.  Defendant  denies  the  agreement,  and 
says  if  any  such  agreement  was  made  with  Campbell  &  Taylor 
they  had  no  authority  to  make  it ;  that  the  agreement  was  void 
because  not  in  writing,  and  not  to  be  performed  in  a  year;  the 
agreement  was  contrary  to  public  policy,  and  was  not  incorpo- 
rated in  the  judgment  which  contained  the  settlement  in  1884, 
and  was  not  mutually  binding  on  both  parties,  and  indefinite. 
January  14,  1S88,  judgment  for  $2400  for  plaintiff.  Defendant 
appealed." 

The  petition  alleges  so  much  of  the  compromise  agreement  as 
affects  the  case  before  us,  as  follows:  ft  was  further  agreed 
"  that  the  said  company  would  thereafter  employ 
plaintiff  when  this  plaintiff  should  ask  for  and  accept  toi»»iJIIi^ 
service  and  employment  by  the  said  company  in  the 
running  and  operating  its  said  railroad  in  the  employment  of 
locomotive  engineer, — that  then  being,  and  still  is,  the  trade, 
occupation,  and  profession  of  your  petitioner, — for  whatever 
length  of  time  of  which  your  petitioner  might  desire  to  retain 
such  employment,  and  at  the  reasonable  and  customary  pay  and 
wages  of  such  employee  on  railroads,  which  then  was  and  still  is 
from  one  hundred  to  one  hundred  and  fifty  dollars  per  months 
which  settlement  and  compromise  your  petitioner  did  then  and 
there  accept  in  full  satisfaction  and  settlement  of  all  his  claim 
for  damages."  The  petition  then  alleges  that  appellee  pre- 
pared about  July  l,  1886,  to  enter  appellant's  service  as  tontem- 
plated  by  the  compromise  agreement,  but  that  appellant  refused 
to  receive  his  services,  or  pay  for  them,  and  then  proceeds  as 
89  A„  &  E.  H.  Cu.— a 
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follows :  "  That  the  said  services  and  the  wages  therefor  are  and 
would  be  worth  to  your  petitioner  the  sum  of,  to  wit,  one  hun- 
dred and  fifty  dollars  per  month  from  the  first  day  of  July,  1886, 
for  a  reasonable  period  of  about  the  next  ten  years ;  that  plain- 
tiff is  now  a  man  of  about  thirty-six  years  of  age,  and  has  rea- 
sonable expectation  of  living  and  exercising  his  said  trade  and 
profession  for  the  next  ten  years ;  and  so  plaintiff  says  that  he 
he  has  been  damaged  by  said  company  in  the  sum  of,  to  wit, 
twenty  thousand  dollars,  wherefore,"  etc. 

The  evidence  offered  for  appellee  was  sufficient  to  show,  if 
uncontroverted,  that  E.  W.  Taylor,  who  may  have  been  assistant 
secretary  for  the  company,  and  Col.  Campbell,  an  attorney,  rep- 
^^^  resenting  the  company  in  the  defence  of  that  case, 

may  have  made  an  agreement  at  the  time  of  and  as  a 
part  of  the  compromise  looking  to  the  future  employment  of 
appellee.  The  statement  of  appellee  in  regard  to  that  is:  "I 
finally  told  them  1  would  take  $4500  if  they  would  give  me  a 
job  on  the  defendant's  road;  that  is,  that  they  would  give  me 
the  position  of  locomotive  engineer  on  the  road,  such  as  I  had, 
for  life.  I  told  Col.  Campbell  that  I  wanted  it  fixed  up  so  that 
I  could  not  be  fired,— meaning  that  they  could  not  discharge 
me.  He  answered  that  he  did  not  know  so  much  about  that. 
I  told  him  he  could  fix  it  that  way,  and  he  finally  said, 'All 
rfght,  let  it  go  that  way,'  and  the  contract  as  above  stated  was 
agreed  upon."  Another  witness  who  was  present  stated  that 
the  agreement  was  "  that  the  road  would  pay  $4500,  and  gpve 
plaintiff  a  position  of  engineer  for  life."  The  testimony  of  ap- 
pellee as  to  his  application  for  employment  is  that  "about  June 
28,  1886,  I  applied  to  Col,  E.  W,  Taylor  for  work  on  the  road 
under  the  contract,  and  told  him  I  was  ready  to  go  to  work." 
He  then  states  that  Taylor  gave  him  a  letter  of  recommendation 
to  the  company's  master  mechanic,  who  referred  him  to  Mr. 
Clark,  his  superior  in  authority,  whose  business  it  was  to  employ 
engineers.  In  reference  to  his  interview  with  Clark  he  states: 
"  I  then  saw  Clark  about  it,  stating  what  I  wanted,  and  my  case. 
He  says  to  me:  'You  had  a  suit  against  the  company,  didn't 
you  ?"  I  told  him  I  did.  He  said  :  '  I  have  no  place  for  you.' 
I  then  told  him  'Good  morning,'  and  left.  ...  I  would  have 
taken  the  position  of  engineer  for  life,  and  I  supposed  I  had  an 
expectation  of  living  perhaps  ten  years." 

The  appellant  asked  the  court  to  instruct  the  jury  that,  "  there 
being  no  proof  before  you  that  Campbell  had  any  other  author- 
ity than  as  the  attorney  for  defendant,  you  are  charged  that  an 
attorney  would  not  have  authority  to  make  the  contract  sued 
on,  merely  because  he  was  attorney.  Therefore  the  contract 
m:ide  by  Campbell  cannot  bind  the  company."  This  charge  was 
refused,  and  correctly  so,  If  there  was  any  evidence  tending  to 


jdbyGoOglc 


AQEEEMKNT  TO  EMPLOY  INJURED  SERVANT.      19 

show  with  reasonable  certainty  that  Campbell  had  authority  to 
make  the  compromise.  That  he  did  agree  to  a  com-  i,tb«riti»f 
promise  judgment  which  the  appellant  recognized  and  M»ntt  m 
satisfied,  is  rendered  clear  by  the  evidence  before  us.  ««"?"■'•• 
The  jury  might  look  to  this,  although  it  is  not  ""^ 
directly  shown  that  he  had  authority  to  make  that  part  of  the 
agreement  not  carried  into  the  judgment,  as  tending  to  show 
that  he  had  authority  to  make  a  compromise.  Col.  Campbell 
was  not  alive  at  the  time  of  the  trial,  and  his  testimony  seems 
rot  to  have  been  taken.  While  an  attorney,  by  virtue  of  his 
employment,  has  not  authority  to  make  a  compromise  of  an 
action  he  is  employed  to  prosecute  or  defend,  it  is  not  to  be  pre- 
sumed when  one  so  situated  assumes  the  right  to  exercise  such 
a  power,  and  does  exercise  it,  that  this  was  done  without  lawful 
authority,  and  but  slight  evidence,  in  such  a  case,  may  be  suffi- 
cient to  authorize  the  belief  that  he  was  clothed  with  all  the 
power  he  assumed  to  exercise.  That  Col.  Campbell  agreed  to 
the  compromise  judgment  is  not  controverted.  His  power  to 
do  that  is  not  questioned,  though  the  manner  in  which  it  was 
conferred  is  not  shown.  He  reported  the  compromise  judgment, 
and  those  who  seem  to  have  had  general  control  of  the  litigation 
of  the  company  found  no  fault  with  his  action,  but  approved  it 
for  payment,  and  the  company  satisfied  it.  The  inference  from 
the  evidence  is  very  strong  that  in  reference  to  the  persons  who 
were  injured  at  the  same  time  appellee  was, — ^of  whom  there 
were  many, — Col.  Campbell  may  have  been  given  all  the  power 
he  assumed  to  exercise.  E.  W.  Taylor  testified  "  that  when 
plaintiff  was  injured,  on  August  7, 1882,  on  the  road,  many  others 
were  also  injured,  and  several  were  killed.  Witness,  as  agent 
and  interested  party,  had  endeavored  to  settle  and  compromise 
the  cases.  Col,  Campbell  represented  the  defendant  in  all  the 
cases.  The  Scott,  Harper,  Rosser,  Tetro,  and  other  cases,  and 
all  of  them  except  those  of  Harper  and  Tetro,  had  been  settled 
by  Campbell  and  the  witness.  Witness  and  Campbell  also  had 
endeavored  to  compromise  the  Harper  and  Tetro  cases  for  de- 
fendant, but  without  success."  In  view  of  all  these  facts  we  are 
of  the  opinion  that  there  was  evidence  from  which  the  jury 
might  fairly  find  that  Coi.  Campbell  had  power  to  make  the  com- 
promise, and  although  there  was  evidence  tending  to  show  to 
the  contrary,  it  was  not  error  to  refuse  the  instruction  asked. 

Appellant  asked  another,  a  charge  which  the  court  refused, 
and  that  was  :  "  There  being  no  evidence  nor  pleadings  before 
you  that  plaintiff  was  bound  by  the  contract  sued  on,  nor  that 
he  agreed  to  be  bound  by  it,  there  was  therefore  a 
want  of  mutuality  in  the  contract,  and  defendant  is  "'IJJJ"'"' 
not  bound  by  it."  Reciprocal  promises,  made  at  the  . 
same  time,  and  in  relation  to  an  agreement  furnished,  the  one 
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for  the  other,  consideration  to  support  a  contract,  and,  if  the 
appellee  was  relying  on  such  a  consideration  to  sustain  the  con- 
tract, he  would  fail,  for  there  is  no  pretense  that  he  promised 
to  render  any  services  whatever  for  the  appellant.  On  the  con- 
trary, his  petition  shows  that  it  was  optional  with  himself 
whether  he  served  the  appellant.  The  contract  alleged,  how- 
ever, does  not  rest  on  such  a  consideration.  The  asserted  com- 
promise of  the  pending  action,  whereby  the  appellee  agreed  to 
accept  the  judgment  rendered  and  the  promise  made  in  satisfac- 
tion of  his  claim  for  damages,  was  the  consideration  on  which 
the  contract  may  well  stand.  The  consideration  was  sufhcient, 
and  the  absence  of  a  promise  by  the  appellee  to  serve  is  a  matter 
of  no  importance,  except  as  it  may  bear  on  the  question  whether 
the  contract  was  sufficiently  certain.  The  promise  alleged  con- 
tained two  propositions:  (i)  That  appellant  would  employ  ap- 
pellee as  a  locomotive  engineer  ;  (2)  that  for  such  services  as  he 
should  render  it  would  pay  to  him  the  compensation  usual  in 
such  employment.  The  promise  to  do  these  things  being  bind- 
ing,  had  the  appellee  rendered  services  in  accordance  with  the 
contract,  he  would  have  been  entitled  to  receive  compensation 
therefor  under  the  contract,  and  not  upon  an  implied  contract. 
That  would  be  but  the  ordinary  case  of  a  promise  by  one  person 
to  pay  to  another  money  when  he  shall  have  performed  some 
specified  service,  which,  when  done,  the  contract  is  held  to  be 
executed  on  one  side,  the  consideration  for  the  promise  paid  or 
given,  and  the  contract  complete.  The  charge  referred  to  was 
not  applicable  to  the  case  made  by  the  pleadings  or  proof,  and 
was  therefore  correctly  refused. 

The  following  charge  was  also  asked  :  "The  jury  are  charged 
that  if  there  is  no  pleading  nor  proof  that  the  contract  sued  on 
was  for  service  for  any  definite  period  of  time,  and  no  evidence 
that  plaintiff  ever  offered  to  be  bound  to  work  for  any  definite 
period  of  time,  then  the  contract  is  indefinite,  and  plaintiff  can 
not  recover."  This  charge  was  refused.  Whether  the  contract 
was  sufficiently  certain  as  to  the  period  of  time  appel- 
^J^JJJ^'  lee  should  render  services  for  appellant  was  also 
raised  by  the  motion  for  new  trial.  The  petition  does 
not  aver  that  appellant  ever  contracted  to  employ  appellee  for 
any  definite  period  of  time,  but  distinctly  alleges  that  it  did 
promise  to  give  him  employment  "  for  whatever  length  of  time 
\/hich  your  petitioner  might  desire  to  retain  such  employment." 
The  petition  also  alleges  that  appellee,  "  about  the  ist  day  of 
Jjly,  i8S6,  applied  to  said  company  for  employment,  he  tht-n 
l.aving  sufficiently  recovered  from  Iiis  said  injuries,"'  and  it  then 
gives  an  estimate  of  the  value  of  the  services  of  appellee  for  a 
period  of  10  years,  following  the  date  mentioned  ;  but  it  nowheri; 
alleges  that  appellee  agreed  to  serve  appellant  for  any  fixed 
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period  of  time.  The  evidence  tends  to  show  that  the  promise 
made  on  compromise  was  to  give  to  appellee  employment  during 
his  life,  but  it  does  not  show  that  when  appellee  sought  employ- 
ment he  proposed  to  render  service  for  any  named  period,  or  so 
long  as  he  might  live  and  be  able  to  perform  the  services  con- 
templated. We  must  take  the  contract  as  alleged  in  the  peti- 
tion to  be  the  contract  on  which  appellee  must  recover,  if  at  all, 
and,  looking  to  that,  there  can  be  no  doubt  that  whether  appellee 
should  serve  appellant,  and  the  term  of  such  service,  depended 
upon  his  own  will.  It  is  very  generally,  if  not  uniformly,  held, 
when  the  term  of  service  is  left  to  the  discretion  of  either  party, 
or  the  term  left  indefinite,  or  determinable  by  either  party,  that 
either  may  put  an  end  to  it  at  will,  and  so  without  cause.  Har- 
per V.  Hassard,  113  Mass.  187;  Coffin  v.  Landis,  46  Pa.  St.  431  ; 
Wood,  Mast.  &  Serv.  133,  136,  and  citations.  When  such  a 
state  of  agreement  exists,  it  is  no  breach  of  contract  to  refuse  to 
receive  further  services,  and  a  refusal  to  accept  any  at  all,  it 
would  seem,  at  most  would  entitle  the  engaged  servant  only  to 
nominal  damages.  If  the  pleadings  of  appellee  be  accepted  as 
true  there  can  be  no  doubt  that  there  was  an  agreement  that  ap- 
pellant would  give  employment  to  appellee,  but  as  the  period 
for  which  this  should  be  done  was  dependent  on  the  will  of  ap- 
pellee, to  be  exercised  in  the  future,  there  was  no  contract  bind- 
mg  appellant  to  employ  appellee  for  any  fixed  period ;  the  minds 
of  the  parties  had  not  met  as  to  a  material  element  of  the  con- 
tract to  which  the  agreement  looked, — the  period  of  service. 

We  are  of  opinion,  however,  while  this  is  true,  that  the  agree- 
ment made  conferred  on  appellee  the  right  to  fix  the  period  for 
which  he  would  serve;  and  that,  if  he  had  done  so  when  he  de- 
manded employment,  he  would  be  entitled  to  recover 
for  the  breach  of  the  contract,  which  would  have  airturjUta- 
been  thus  completed  and  made  certain  by  the  exer-  turuttiUtm 
else  and  expression  of  his  will,  which,  for  a  valuable  •'••"'«• 
consideration  paid,  he  had  acquired  the  right  to  exer- 
cise for  this  very  purpose.  It  was  optional  with  appellee,  when 
the  agreement  was  made,  whether  he  would  serve  appellant  or 
not,  but  by  the  terms  of  the  agreement  he  was  given  the  right  to 
fix  the  period  he  would  serve,  if  he  willed  to  serve  at  all.  The 
,right  to  this  option  could  not  be  sustained  on  the  theory  of  re- 
ciprocal promises  as  the  consideration,  for,  as  we  have  seen,  the 
appellee,  at  the  time  of  the  agreement,  made  no  express  prom- 
ise to  serve,  and  no  implied  promise  to  that  affect  arises  from 
the  agreement ;  but  the  consideration,  to  which  we  have  before 
referred,  was  sufficient  to  support  the  promise  of  appellant  to 
permit  appellee  to  fix  the  period  of  service,  and  to  have  employ- 
ment during  that  time,  subject,  however,  to  lose  the  right  for 
inability  to  discharge  the  duties  of  the  employment  or  by  mis- 
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conduct.  If,  when  appellee  sought  to  enter  the  service  of 
appellant,  he  had  fixed  the  period  for  which  he  would  serve, 
there  would  have  been  a  complete  contract,  certain  in  its  terms, 
by  which  both  parties  would  have  been  bound. 

In  Chicago  &  G.  E.  R.  Co.  v.  Dane,  43  N.  Y.  241,  it  appeared 
that  the  railway  company,  by  letter,  offered  to  receive  and  trans- 
port from  New  York  to  Chicago  railroad  iron,  not  to 
•  '■■(■rir  t^xceed  a  certain  number  of  tons,  during  months 
specified,  at  a  given  rate  per  ton,  and  the  party  to 
whom  the  letter  was  directed  merely  assented  to  the  proposal, 
but  did  not  agree  to  deliver  any  iron  for  transportation,  and  it 
was  held  that  there  was  no  contract  binding  on  either  party,  for 
want  of  mutuality.  The  action  was  brought  by  the  person  to 
whom  the  offer  was  made,  and,  while  holding,  as  above  stated, 
the  court  said ;  "  Had  there  been  a  consideration  given  to  the 
defendant  for  such  option,  the  defendant  would  have  been  bound 
to  transport  (or  the  plaintiff  such  iron  as  it  required,  within  the 
time  and  quantity  specified  ;  the  plaintiff  having  its  election  not 
to  require  the  transportation  of  any,"  "  There  can  be  no  doubt 
but  that  a  contract  may  be  so  made  as  to  be  optional  on  one  of 
the  parties,  and  obligatory  on  the  other,  or  obligatory  at  the 
election  of  one  of  them,"  is  the  declaration  of  the  supreme  court 
of  New  York.  Giles  v.  Bradley,  2  Johns.  Cas,  253.  We  need 
not  go  so  far  as  to  adopt  the  entire  proposition,  but  the  last 
branch  of  it  is  doubtless  correct  in  all  cases  in  which  the  option 
to  make  an  agreement  obligatory  is  supported  by  valuable  con- 
sideration. 

The  case  of  Bolles  v.  Sachs,  37  Minn.  315,  decided  by  the 
supreme  court  of  Minnesota,  involved  a  contract  for  service  sup- 
ported by  consideration  other  than  mutuality  of  contract,  which 
was  wanting  in  that  the  period  the  plaintiff  was  to  serve  was  not 
fixed  by  the  agreement.  The  defendants  having  declined  to 
keep  the  plaintiff  in  their  service,  he  brought  an  action  for  dam- 
ages, and  recovered  $1 100.  In  disposing  of  the  case  the  court 
s;iid  :  "  The  contract  was,  perhaps,  effectual  to  give  to  the  plain- 
tiff the  option  to  himself  fix  the  duration  of  it;  but  unless  he 
exorcised  that  election,  and  actually  determined  the  period,  so 
to  make  certain  that  which  by  the  terms  of  the  contract  was  un- 
certain, he  could  recover  only  for  the  period  of  his  actual  service. 
...  It  is  self-evident  that  courts  can  neither  specifically  en- 
force contracts,  nor  award  substantial  damages  for  their  breach, 
when  they  arc  wanting  in  certainty.  Damages  cannot  be  meas- 
ured for  the  breach  o?  an  obligation  when  the  nature  and  extent 
of  the  obligation  is  unknown,  being  neither  certain  nor  capable 
of  being  made  certain.  It  does  not  appear  that  the  plaintiff 
ever  delennincd  that  he  would  continue  in  this  business  for  any 
definite  period,  or  that  he  declared  his  election  in  this  respect. 
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Had  he  not  been  discharged,  he  might,  at  will,  at  any  time,  after 
making  the  contract,  have  himself  abandoned  the  employment, 
because  of  dissatisfaction,  or  for  any  other  reason.  Since  the 
period  of  his  service  was  thus  left  to  depend  upon  his  mere 
volition,  and  never  became  fixed,  it  cannot  be  assumed  that  he 
would  have  voluntarily  remained  in  this,  employment  up  to  the 
time  of  trial, — more  than  a  year, — so  as  to  justify  an  assessment 
of  damages  on  that  theory.  Perhaps  the  defendants  could  not, 
hy  abruptly  breaking  the  contract,  by  discharging  the  plaintiff, 
deprive  him  of  the  right  to  exercise  his  option  to  fix  a  definite 
and  reasonable  period  of  service.  But,  though  he  might  have 
exercised  and  declared  his  election,  even  when  he  was  notified 
of  his  discharge,  and  by  then  tendering  performance  under  the 
terms  thus  reduced  to  certainty  have  placed  himself  in  a  position 
to  recover  damages  measured  with  reference  to  the  terms  of  the 
contract  thus  fixed,  he  does  not  appear  to  have  done  so."  This 
seems  to  us  correct,  if  we  do  not  lose  sight  of  the  fact  that  there 
is  no  binding  contract  for  service  for  a  future  period  until  the 
term  of  its  duration  is  fixed,  while  there  may  be  a  contract,  if 
supported  by  a  sufficient  consideration,  which  will  give  the  right 
to  one  party  to  make  the  contract  for  service  complete,  by  fixing 
the  term  during  which  it  becomes  obligatory  on  the  one  to  serve 
and  the  other  to  accept  and  pay  for  the  services.  It  is  urged, 
however,  by  appellee  that  he  did  fix  the  period  of  service;  that 
he  elected  to  serve  for  life.  He  does  not  say  so  in  his  evidence. 
He  states  that  such  was  the  agreement  at  the  time  the  com- 
promise was  made,  but  this  is  inconsistent  with  his  pleadings. 
He  does,  in  effect,  say  that  by  reason  of  the  contract  he  de- 
manded employment,  but  does  not  say  that  he  elected  to  serve 
or  declared  an  intention  to  serve  during  life,  or  for  any  other 
period  certain,  or  that  can  be  made  certain.  We  are  of  the 
opinion  that  a  new  trial  should  have  been  granted  on  the  ground 
that  we  have  mentioned,  and  that  a  charge  upon 'that  subject 
embodying  the  views  herein  expressed,  should  have  been  given. 
It  is  urged  that  the  contract  set  up  was  invalid  under  the 
statute  of  frauds.  If  the  contract  be  as  alleged  in  the  pleadings 
or  as  slated  in  the  evidence,  we  are  of  the  opinion  that  it  is  not 
subject  to  the  objection  urged  against  it.  Thouvenin  v.  Lea,  26 
Tex.  615;  Thomas  v.  Hammond,  47  Tex.  52;  Bish. 
Cent.  %  1237-1281 ;  Wood,  St.  Frauds,  §§  270-272.  ^Vil!'' 
In  either  event  the  contract  might  be  performed 
within  one  year,  and  the  performance  complete  within  the  time, 
intent,  and  understanding  of  the  parties.  It  was  more  than  two 
years  from  the  time  the  compromise  agreement  was  made  until 
appellee  sought  service,  and  it  is  urged  that  this  delay  relieved 
appellant  from  obligation  to  employ,  if  it  ever  existed. 
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The  evidence  shows  that  appellee  sought  employment  as  soon 
OtUjtm  *Mk>  3S  he  recovered  from  the  injuries  under  which  he  was 
iRRtMpicT-  sufEering  at  the  time  the  compromise  was  made, 
"*"*"  sufficiently  to  be  able  to  discharge  the  duties  of  the 

employment.     Any  agreement  made  must  have  been  made  in 
view  of  the  fact  that  appellee  was  disabled  at  the  time  by  his 
wounds,  and  with  no  expectation  that  he  would  resume  labor  . 
until  he  could  sufficiently  recover  from  them  to  discharge  the 
duties  of  engineer. 

It  is  claimed  that  the  court  erred  in  permitting  witnesses  to 
state  any  contract  or  agreement  other  than  that  involved  in  the 

judgment;  and  the  ground  of  this  objection  is  that 
V"'rSul«ii  ^^  evidence  tended  to  vary  the  effect  of  the  judg- 
■wj.  ment.     The  agreement  of  the  parties  for  compromise 

was  oral,  and  the  judgment  rendered  does  not  under- 
take to  embody  it,  nor  does  it  even  recite  that  it  was  rendered 
in  accordance  with  an  agreement.  The  question  is  decided  ad- 
versely to  appellant  in  Thomas  v.  Hammond,  47  Tex.  52,  For 
the  errors  noticed,  the  judgment  will  be  reversed,  and  the  cause 
remanded. 

Servant— Claim  to  Compeniatlon— Evidano*  of  Employment. — In  an 
'  action  against  a  railroad  company  to  recover  for  work  and  liibor  performed, 
it  appeared  that  the  plaintiti  was  acquainted  with  the  civil  engineer  of  the 
company  and  had  worked  as  a  grader  during  the  construction  of  the  road. 
Before  a  depot  was  built,  plaintiff  told  the  civil  engineer  that  he  wou^d 
like  to  get  a  situation  with  the  company.  Some  time  after  this,  there 
was  some  freight  on  the  steps  of  the  freight-house,  and  the  entjlneer  told 
plaintitt  to  see  to  delivering  it  and  to  look  after  things.  No  authority  on 
the  part  of  the  engineer  to  employ  the  plaintiff  was  shown.  When  the 
station-agent  whs  appointed,  plaintifi  told  him  that  he  had  been  there 
attending  to  freight  and  expected  a  situation.  The  agent  did  not  agree 
to  employ  him,  but  said  that  if  the  company  allowed  nim  aoybodv,  he 
wanted  the  plaintiff  to  remain.  Plaintiff  built  the  hres,  and  put  the  sta- 
tion and  freigTit-house'  In  order  and  handled  the  freight.  When  the  pay 
car  catAe  along,  plaintifl  applied  for  payment  for  his  service  which  was 
refused.  There  was  no  evidence  that  the  superintendent  knew  that  the 
plaintiff  was  performing  work  for  the  company,  and  the  station-^ent 
testified  that  he  informed  plaintiff  that  the  company  refused  to  allow  him 
an  assistant,  as  the  business  did  not  warrant  it.  //tM.  that  the  plaintiff 
had  no  cau.w  of  action  against*the  company  for  the  services  rendered. 
/fi/d.  also,  that  it  was  error  to  instruct  the  jury  that  if  plaintiff  did  work 
which  must  necessarily  be  done  and  which  the  station-agent  could  not  do 
himself,  he  had  authority  to  employ  plaintiff  and  the  latter  might  recover, 
the  question  of  the  superintendent's  assent  to  the  employment  not  being 
submitted.  Willis  v.  Toledo,  A.  A.  &  N.  M.  B.  Co.  (Mich.),  40  N.  W. 
Rep.  aos. 
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CiNXiNNATi,  Indianapolis,  St.  Lours  and  Chicago  R.  Co. 


{Indiana  Sufremi  Court.  May  7.  1889.) 

InJuriHto  Servantt— Section  Hand — Wild  Train— Risks  Attjm«l.— In  an 
action  to  recover  dam^L-s  fur  the  death  of  plaintiff's  intesiiite,  it  was  al- 
leged that  the  deceased  was  sent  out  upon  a  hand  car  along  with  other 
section  hands  to  repciir  the  track  ;  that  when  the  hand-car  was  running 
round  a  curve,  a  wild  train,  <if  which  no  notice  had  been  given  to  the  fore- 
man, came  along  at  the  rate  of  fifty  miles  an  hour  ;  that  the  plaintiff  had 
only  time  to  alight,  when  the  train  struck  the  hand-car  >md  threw  it  against 
him,  inflicting  mtal  injuries,  ^c/i/,  that  the  complaint  stated  a  cause  of 
action,  the  intestate  being  assigned  to  a  special  duty  by  a  special  order, 
and  bound  to  anticipate  peril  only  from  r^ular  trains  and  not  from  wild 

Same — Rule  of  Company — Special  Trains.— The  evidence  adduced  upon  , 
the  trial  showed  tliat  the  railroad  com[>any  had  proniulgaiL'd  a  rule  requir- 
ing section  men  to  be  prepared  i^t  all  times  for  special  or  irregular  trains, 
and  that  the  intestate,  was  injured  at  a  place  bevond  the  point  to  which  the 
section  men  directed  him  In  go.  Held,  that  the  deceased  by  taking  em- 
ployment of  the  company  became  bound  bv  the  regulation,  and  assumed 
the  risk  arising  from  the  ruiining  of  the  wild  train. 

Appeal  from  Circuit  Court,  Dearborn  County, 
--  Action  against  the  Cincinnati,  Indianapolis,  St.  Louis  &  Chi- 
cago R.  Co.  to  recover  damages  for  negligently  causing  the  death 
of  the  plaintiff's  intestate,  Nicholas  Lang,  a  section-man  in  the 
employment  of  the  defendant. 

The  defendant  appeals  from  a  judgment  for  the  plaintiff. 

Haynes  &  Thompson  for  appellant. 

John  S.  Scobty  for  appellee, 

Elliott,  C.J, — The  material  allegations  of  the  appellee's 
complaint  are  these :  That,  her  intestate,  Jacob  Lang,  was  in  the 
seiT/ice  of  the  appellant  as  a  section  hand  on  the 
14th  day  of  December,  1884,  and  had  then  been  in 
its  service  for  twelve  months;  that  the  foreman  under  whom 
he  worked  was  Nicholas  Lang;  that  on  Sunday,  the  14th  day 
of  December,  1884,  the  appellant  directed  its  section  foreman, 
Nicholas  Lang,  to  take  his  crew  of  hands  and  repair  a  part 
of  its  track  not  far  from  tlie  town  of  Weisburg,  and  that,  pur- 
suant  to  the  order,  the  foreman  caused  his  crew,  of  which  the 
deceased  was  one,  to  get  upon  a  hand-car,  and  proceed  to  the 
place  indicated ;  that  the  hand-car  was  operated  with  due  care 
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and  caution,  and  was  run  in  a  safe  and  prudent  manner ;  that 
on  Sunday,  the  14th  day  of  December,  the  day  on  which  the 
foreman,  Nicholas  Lang,  was  directed  to  make  repairs,  the  ap- 
pellant sent  out  upon  its  railroad  from  Indianapolis  a  locomotive 
and  car  destined  to  the  city  of  Cincinnati,  and  that  it  neglected 
to  give  any  notice  that  the  engine  and  car  had  been  sent  out 
upon  the  road ;  that  the  crew  of  the  hand-car,  in  charge  of  Fore- 
man Lang,  when  near  a  short  curve,  were  suddenly  met  by  the 
engine  and  car  approaching  from  the  opposite  direction :  that 
the  engine  and  car  were  running  at  the  rate  of  fifty  miles  an 
hour;  that,  upon  seeing  the  engine  and  car  approaching,  Fore- 
man Lang  and  his  crew  stopped  the  hand-car  as  soon  as  it  was 
possible  to  do  so,  and  the  intestate  at  once  alighted  from  it; 
that  the  engine  struck  the  hand-car,  and  threw  it  against  him, 
and  so  injured  him  as  to  cause  his  death  within  two  hours ;  that 
no  whistle  was  sounded  or  other  signal  given  by  the  engineer; 
that  by  reason  of  the  curve  in  the  track  the  approach  of  the 
engine  and  car  could  not  be  seen  in  time  to  escape  collision; 
that  the  intestate,  by  the  use  of  the  utmost  diligence  and  care, 
could  no  more  than  alight  from  the  hand-car  near  the  side 
of  the  track,  where  he  was  when  the  hand-car  was  thrown 
upon  him;  that  the  locomotive  and  car  composed  a  wild  or  ir- 
regular train,  running  without  a  time-table,  and  at  the  pleasure 
of  those  controlling  it ;  that  it  was  the  duty  of  the  defendant  to 
have  given  information  of  the  wild  train  to  the  foreman  and  men 
composing  the  hand-car  crew ;  that  the  persons  opesating  that 
train  and  the  train  despatcher  were  incompetent,  and  that  the 
defendant  was  guilty  of  negligence  in  employing  and  in  retain- 
ing them;  that  the  injury  to  the  intestate  was  caused  by  the 
negligence  of  the  defendant,  and  without  fault  on  his  part. 
The    complaint    states   a  cause   of   action.     The    appellant, 

by  special  order,  directed  the  intestate  to  go  to  a 
oii,«r*<i>i O'V  designated  place,  and  there  perform  service  in  the 
Bot  imiad  to  line  of  his  duty,  and  the  appellant  did  not,  by  notice, 
"imnii        ru'^s,  or   instructions,  make  any  provisions   for  his 

safety  while  obeying  its  orders.  It  was  bound  to  know 
the  nature  of  the  service  it  had  ordered  him  to  perform,  the 
place  where  it  was  required  to  be  performed,  and,  with  this 
knowledge,  it  had  no  right  to  put  him  in  peril  by  sending  out 
an  irregular  train,  without  in  some  way  giving  notice  that  the 
train  had  been  sent  out,  or  by  so  regulating  its  speed  and  man- 
agement as  to  prevent  injury  to  those  engaged  in  the  scr\-ice 
required  of  them  by  the  special  order.  By  the  order  of  the  ap- 
pellant, the  special  duty  in  which  the  intestate  was  engaged  was 
enjoined  upon  him,  and,  having  thus  required  him  to  perform 
the  duty,  it  had  no  right  to  send  over  its  ro;td  a  train  which 
the  employees  engaged  as  was  the  intestate  had  no  reason  to 
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expect  would  make  obedience  to  the  special  order  unusually 
perilous.  It  may  be  true  that  the  intestate  was  bound  to  know 
of  ttie  danger  from  regular  trains  running  according  to  the  time- 
tables or  rules,  and  yet  not  be  true  that  he  was  bound  to  know 
that  a  wild  or  irregular  train  would  be  run  over  the  road,  and 
so  run  as  to  bring  about  a  collision.  The  peril  from  the  wild 
train  he  was  not  bound  to  anticipate,  for  the  reason  that,  from 
the  assurance  impliedly  contained  in  the  special  order  assigning 
a  designated  duty  to  him,  he  had  a  right  to  assume,  in  the  ab- 
sence  of  countervailing  facts,  that  if  he  himself  exercised  care 
and  diligence  the  company  would  not  send  out  a  wild  train 
without  exercising  ordinary  care  and  diligence  to  prevent  in- 
jury to  him  while  travelling  in  the  usual  way  to  the  place  where 
he  was  called  by  the  duty  assigned  him,  and  while  performing 
that  du'tyat  the  place  designated.  It  cannot  be  justly  asserted, 
under  the  averments  of  the  complaint,  that  the  danger  to  which 
the  company  exposed  him  was  one  of  the  ordinary  risks  of  the 
service  which  he  assumed.  In  affirming  that  the  facts  stated  in 
the  complaint  constitute  a  cause  of  action,  we  do  not  depart 
from  the  general  rule  that  the  employee  assumes  the  ordinary 
risks  incident  to  his  services,  declared  in  Indianapolis  &  St.  L. 
R.  Co.  V.  Watson,  114  Ind.  20;  33  Am.  &  Eng.  R.  Cas,  334; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Sanford,  II7  Ind.  265,  and 
many  other  cases.  What  we  decide  is  that  the  facts  stated  in 
the  complaint  make  a  case  belonging  to  a  different  class;  for 
as  the  intestate  was  assigned  to  a  special  duty  by  a  special  order, 
and  it  does  not  appear  that  there  were  any  rules  requiring 
section  men  to  guard  against  irregular  trains,  nor  any  care 
taken,  either  by  regulating  the  speed  of  the  wild  train,  or  by 
notice  to  provide  for  his  safety,  and  it  does  appear  that  he  was 
himself  entirely  without  fault,  the  peril  he  was  subjected  to  from 
the  irregular  train  cannot  be  regarded  as  one  of  the  ordinary 
risks  incident  to  the  service  he  had  entered.  On  the  admitted 
facts,  there  is  a  prima  facie  case  against  the  appellant.  Cincin- 
nati. I.,  St.  L.  &  C.  R.  Co.  V.  Long,  112  Ind.  166,  31  Am.  &  Eng. 
R,  Cas.  138;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass. 
572;  Haleyi'.  Case,  142  Mass.  316;  Goodfellow  v.  Boston,  H. 
&  E.  R.  Co.,  106  Mass,  461  ;  Crowley  v.  Burlington,  C.  R.  & 
N.  R.  Co.,  65  Iowa,  658,  iSAm.  &Eng.  R.  Cas.  56;  Abel  ». 
Delaware  &  H.  Canal  Co.,  103  N.  Y.  581,  28  Am.  &  Eng.  R. 
Cas.  497 ;  Regan  v.  St.  Louis,  K.  &  N.  W.  R.  Co.,  6  S.  W. 
Rep.  371 ;  Lewis  v.  Selfert,  11  Atl.  Rep.  514. 

The  duty  of  providing  for  the  safety  of  employees  rests  on  the 
employer,  and  cannot  be  delegated.  In  this  instance  the  duty 
of  exercising  reasonable  care  to  prevent  injury  to  the  intestate 
while  going  to  the  place  where  he  was  ordered,  and  providing 
for  his  security,  rested  upon  the  appellant.     It  was  therefore  the 


DigiLizedbyGoOglc 


28  CINCINNATI,   KTC,    B.   CO.   ».    LANU. 

duty  of  the  master  that  was  neglected,  and  It  was  this  ne^cct 
of  duty,  and  not  that  of  a  fellow-servant,  which  caused 
B«t]r  •te—f  Jacob  Lang  to  lose  his  life.  Louisville,  N.  A,  &  C.  R. 
rtltotor^  Co.  V.  Buck,  116  Ind.  566;  Louisville,  N.  A.  &  C.  R. 
TMt-**»iHj.  Co.  V.  Sanford,  117  Ind.  265  ;  Indianapolis  &  St.  L.  R. 
Co.  V.  Watson,  supra;  Krueger  v.  Louisville,  N. 
A.  &  C.  R.  Co..  Ill  Ind.  51,  31  Am.  &  Eng.  R.  Gas.  329; 
Pennsylvania  Co.  v.  Whitcomb,  iii  Ind.  212,  31  Am.  &  Eng. 
R.  Gas.  149;  Indiana  Car  Go.  v.  Parker,  100  Ind.  181;  Frank- 
lin V.  Winona  &  St.  P.  R.  Co.,  27  Minn.  409,  31  Am.  &  Eng. 
R.  Gas.  211. 

If  the  master's  negligence  is  the  principal  cause  of  the  injury, 
then  he  wil  not  be  absolved  from  liability,  although  the  negli- 
gence  of  a  fellow-servant  may  have  occurred  in  causing  the  in- 
jury; so  that,  if  it  were  true  that  the  negligence  that  caused  the 
collision  was  in  part  that  of  the  persons  in  charge  of  the  wild 
train,  even  then  the  appellant,  under  the  case  made  by  the  com- 
plaint, would  be  liable.  This  conclusion  is  well  forti6ed  by  au- 
thority, Franklin  v.  Winona  &  St,  P.  R,  Go,,  supra;  Faren  v. 
Sellers,  39  La.  Ann.  ion;  Cayzer  v.  Taylor,  10  Gray,  274; 
Paulmier  v.  Erie  R.  Co.,  34  N.  J.  Law,  151  ;  Booth  V.  Boston  & 
A.  R.  Co.,  73  N.  Y.  38. 

The  material  questions  presented  by  a  motion  for  a  new  trial 
are  radically  diiTerent  from  those  presented  by  the  demurrer  to 
8««tioi-hud  ^^^  complaint.  The  application  of  settled  principles 
vmnrwiaidatr  of  law  to  the  evidence  makes  it  necessary  for  us  to 
Mif  pntftFd  declare  that  the  verdict  and  judgment  cannot  be  sus- 
tt»Trtm'*****  tained.  This  conclusion  is  forced  upon  us  by  the 
evidence,  which  shows,  and  this  without  contradic- 
tion or  conflict,  that  the  appellant  had  promulgated  rules  for  the 
government  of  its  employees,  and  that  Jacob  Lang  was  injured 
at  a  place  beyond  the  point  to  which  the  special  order  directed 
him. to  go.  We  have  not  examined  the  evidence  to  ascertain 
whether  the  appellant's  contention  upon  other  points  than  those 
mentioned  is  just,  for  this  we  deem  it  not  proper  to  do,  as  the 
conclusion  we  have  reached  upon  the  points  named  is  fatal  to 
the  judgment.  One  of  the  rules  of  the  company  contained  a 
provision  requiring  section  men  "  to  be  prepared  at  all  times  for 
special  or  irregular  trains,"  This  provision  not  only  imparted 
to  the  employees  notice  that  irregular  trains  might  at  any  time 
be  sent  over  the  road,  but  it  also  required  employees  to  be  at  all 
times  prepared  for  such  trains,  Jacob  Lang,  in  taking  service 
with  the  appellant,  became  bound  by  the  rule ;  for  it  is  the  duty 
of  the  railroad  company  to  make  rules,  and  of  those  in  its  service 
to  obey  them.  Pennsylvania  Co.  v.  Whitcomb,  supra.  He  was 
therefore  bound  not  to  enter  a  curve,  where  an  irregular  train 
might  come  upon  him,  without  taking  precautions  to  discover 
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its  approach,  and  avoid  a  collision.  Obedience  to  the  rules  of  a 
railroad  company  is,  as  a  matter  of  law,  and  of  high  public  policy, 
required  from  the  employees,  since  without  obedience  those  who 
travel  by  railroad  would  be  subjected  to  greatly  increased  danger. 
Disobedience  or  disregard  of  rules  is  always  a  defence  to  an  ac- 
tion by  the  servant  against  the  master,  unless  there  are  facts 
which,  in  the  particular  instance,  excuse  the  employee,  or  relieve 
him  from  the  duty  of  strict  obedience.  We  do  not  undertake 
to  decide  what  facts  will  take  a  case  out  of  the  operation  of  the 
general  principle  which  requires  adherence  to  the  rules  promul- 
gated by  the  employer,  for  our  work  is  done  when  we  af!irm  that 
in  this  instance  there  are  no  facts  which  relieved  the  employee 
from  the  operation  of  the  general  principle.  Conceding,  but  not 
deciding,  that  the  special  order  did  relieve  him  from  the  opera- 
tion of  this  general  principle,  and  did  warrant  him  in  assuming 
that  the  rule  of  the  company  requiring  employees  to  be  at  all 
times  prepared  for  irregular  trains  was  suspended  for  the  time, 
still  the  utmost  that  can  be  concluded  from  this  concession  is 
that  the  protecting  effect  of  the  special  order  did  not  extend 
beyond  the  place  it  designated.  The  effect  of  the  special  order, 
conceding  all  that  can  with  any  plausibility  be  claimed  for  it,  is 
completely  nullified  by  the  fact  that  the  collision  occurred  at  a 
place  beyond  that  specified  in  the  order.  It  cannot  be  asserted 
with  any  trace  of  reason  that  the  order  led  the  intestate  to  pre- 
sume  that  the  track  was  safe  beyond  the  place  designated  in 
the  order  itself,  even  if  so  much  force  can  be  conceded  to 
it  When  the  hand-car  was  taken  beyond  that  place,  the  em- 
ployees ceased  to  act  under  orders,  and,  in  truth,  were  disobey- 
ing orders,  so  that  it  cannot  be  possible  that  the  orders  cast 
any  protection  upon  them,  or  longer  gave  them  any  assurance 
which  imposed  liability  upon  their  employer.  Wc  are  unwilling 
to  hold  that  a  railroad  company  which  has  made  and  promul- 
gated rules  requiring  its  employees  to  be  at  all  times  prepared  for 
irregular  trains  is  bound  to  give  special  notice  to  the  section  men 
along  the  line  as  each  irregular  train  is  sent  over  the  road. 
There  may  be  cases  where  special  notice  is  required,  but  such 
cases  constitute  exceptions  to  the  general  rule.  It  is  undoubt- 
edly true  that  the  employer  must  always  exercise  ordinary  care 
and  diligence  to  secure  the  safety  of  employees,  and  it  is  prob- 
ably true  that  cases  may  arise  in  which  ordinary  care  would  re- 
quire notice  to  section  men  along  the  line  of  the  road.  But 
whatever  may  be  the  rule  where  special  orders  are  adhered  to, 
and  the  injury  is  received  in  executing  them,  it  is  quite  clear 
that  a  section  man  injured  while  going  over  a  part  of  the  road 
not  covered  by  the  special  order  cannot  successfully  claim  that 
the  employer  must  respond  in  damages  because  he  was  not  no- 
tified that-  a  wild  train  was  on  the  road,  destined  to  a  point  which 


DigiLizedbyGoOglc 


30  CINCINBTATI,    KTO.,   B.    CO.  V.    LANG. 

would  make  it  traverse  the  place  designated  in  the  special  order. 
If  the  employee  had  been  at  the  place  so  designated,  we  should 

have  a  very  different  case,  and  one  that  would  require  us  to  decide 
whether  the  circumstances  were  such  as  to  make  it  the  duty  of 
the  employer  to  give  special  notice.  If  there  was  negligence  on 
the  part  of  the  section  foreman  and  of  those  in  charge  of  the 
pecial  train,  it  was  that  of  fellow-servants,  and  for  such  negli- 
gence the  master  is  not  liable.  We  have  many  decisions  upon 
this  question,  and  it  cannot  be  regarded  as  open  to  discussion. 
Judgment  reversed,  with  instructions  to  award  a  new  trial. 

Injuries  to  Sect)  on -hand  (—Extra  Train*.— When  it  is  the  practice  of  a 
railroad  company,  of  which  a  section-hand  has  knowledge,  to  run  extra 
trains  without  notice,  and.  it  is  the  duty  of  one  of  tlie  gang  to  be  always 
on  the  lookout  therefor,  the  section-liand  assumes  the  risk  of  accidents 
from  tlie  running  of  such  trains.  Pennsylvania  R.  Co.  v.  Wachter, 
60  Md.  39S;  15  Am.  &  Eng.  R.  R.  Cas.187;  Intern;itional  &  G.  N.  R. 
Co.  V.  Hester  (Tex.l,  ai  Am.  &  Eng;  R.  Cas.  535;  Olsen  v.  St.  Paul. 
M.  &  M.  R.  Co,  (Minn.).  33  lb.  386.  The  service  contracted  to  be  per- 
formed by  a  section-hand  is  of  such  a  nature  as  to  embrace  within  its 
scope  dark  and  cloudy  as  well  as  clear  weather;  and  he  assumes  the  risk 
of  accident  arising  therefrom.  International  &  G.  N.  R.  Co.  v.  Hester 
(Tex.),  21  Am.  &  Eng.  R.  Cas.  535.  Where  a  section-hand  voluntarily 
and  without  protest  mounts  a  hand-car  and  rides  upon  it,  and  he  has  the 
same  opportunities  for  ascertaining  the  whereabouts  of  a  belated  train  as 
the  foreman  of  a  gang,  the  railroad  company  is  not  liable  for  injuries  re- 
sulting in  his  death.  Railway  Co.  v.  Leech,  41  Ohio  St.  388.  So  too, 
where  the  deceased  rode  upon  a  hand-car  knowing  that  flags  had  not 
been  sent  out  in  advance  or  other  precautions  taken,  and  had  knowled^ 
of  a  rule  permitting  the  despatch  of  special  trains  without  signalling  in 
advance,  he  accepted  the  risk  of  such  unslgnalled  special  train  and  no 
recovery  could  be  had.  McGrath's  Adm'r  v.  New  York  &  N.  E.  R.  Co., 
14  R.  I.  3S7. 

In  Massachusetts,  where  the  courts  hold  that  section-men  are  fellow- 
servants  of  the  section-boss  and  the  engineers  of  special  trains,  no  re- 
covery can  be  had  for  personal  injuries  caused  by  a  collision  between  a 
hand-car  and  a  locomotive,  if  the  accident  was  occasioned  by  the  negli- 
e  of  the  section-boss  and  the  engineer.  Clifford  v.  Railroad  Co..  141 
I.  564-      But  in  West  Virginia,  wtiere  it  is  beld  that  a  section-foreman 

not  the  fellow-servant  of  a.  section-hand  who  is  subject  to  his  ordere. 
tne  company  is  liable  in  damages  for  injuries  caused  through  the  negligence 
of  the  foreman  in  failing  to  avail  himself  of  an  opportunity  for  ascertain- 
ing when  extra  trains  will  oe  run.  Criswell  v.  Pittsburg,  C.  &  St.  L.  R.  Co. 
(W.  Va.),  33  Am.  &  Eng.  R.  R.  Cas.  232, 

Auumptjon  of  Rlsk*^ Travallinf  Auditor  —  Incidental  Danger*. — The 
travelling  auditor  of  a  railroad  company,  whose  duties  are  to  travel  on  the 
company  s  cars  from  station  to  station  on  its  roads  and  audit  accounts,  is 
a  servant  of  the  company  and  assumes  the  ordinary  risks  incident  to  the 
employment.  Where  such  servant  is  injured  in  an  accident  resulting  in 
the  derailment  of  the  car  on  which  he  is  riding,  it  will  be  presumed  until 
the  contrary  is  shown,  thiit  the  company  was  not  in  fault  in  providing 
suitable  instrumentalities  for  the  business,  and  had  no  notice  of  any  defect 
or  other  cause  of  the  accident.  Before  the  servant  can  recover  he  must 
show  that  the  injury  did  not  arise  from  a  defect  obvious  to  himself,  or 
which,  by  the  exercise  of  ordinary  care,  he  might  have  known.     He  must 


s; 


..Google 


ASSUMPTION   OF   RISKS — WILD  TEAIN.  31 

show  it  was  not  from  hazard  incident  to  the  business.    Miaty  v.  Union 
Pac.  R.  Co.  (Idaho).  Ji  Pac.  Rep.  660.     The  court  said  : 

"  A  point  is  made  by  the  defendant  that  the  plainiilT  at  the  time  of  the 
accident  was  riding  on  a  pass,  which  had  conditions  that  in  case  of  injury 
to  the  lioider  would  protect  the  defendant  from  liability.  The  effect  of 
such  a  provision  upon  a  pass  is  not,  under  the  evidence,  a  question  in  iliis 
case.  The  pass  was  apt>arently  adopted  by  both  parties  as  a  convenient 
way  to  carry  out  a  contract  of  employment.  The  terms  of  that  pass  were 
no  part  of  that  agreement.  Its  object  vvas  only  to  enable  the  plaintiff,  by 
its  means,  to  p:iss  over  the  ruad.  The  agreement  was  that  tlie  plaiiititf 
should  serve  the  defendant  as  its  travelling  auditor;  go  from  station  to 
station  on  this  and  other  lines  of  road,  upon  the  cars  of  defendant,  with- 
out charge  to  the  plaintiff;  for  which  he  was  to  have  an  agreed  compensa- 
tion. With  or  without  the  pass  he  was  to  do,  and  would  have  done,  so 
far  as  appears,  precisely  what  he  was  doing  at  the  time  of  the  accident. 
He  was  a  servant  of  the  company,  on  duty  in  the  defendant's  business. 
and  riding  upon  or  under  his  contract  of  employment,  but  uf  which  con- 
tract neither  the  pass  nor  its  conditions  were  a  part.  The  relations  be- 
tween the  parties  were  those  of  master  and  servant,  and  the  only  rule  of 
(he  liability  of  the  defendant  to  the  plaintiff  is  the  rule  of  the  liability  of 
the  employer  to  the  employee.  That  rule  is  "  that  when  a  servant  enters 
into  the  employ  of  another  he  assumes  all  (he  risks  ordinarily  incident  to 
the  business.  He  is  presumed  to  have  contracted  with  reference  to  all 
the  hazards  and  risks  ordinarily  incident  to  the  employment  •  and  he  can- 
not recover  for  injuries  resulting  from  such  ordinary  risks."  Wood,  Mast. 
&  Serv.  j  326 ;  Noyes  v.  Smith.  28  Vt.  59.  The  servant  seeking  to  re- 
cover for  an  injury  takes  the  burden  upon  himself  of  establishing  n^~ 
ligence  on  the  part  of  the  master,  and  due  care  on  his  own  part  1  and  he 
is  met  with  two  presumptions,  both  of  which  he  must  overcome,  in  order 
to  entitle  him  to  a  recovery :  First.  That  the  master  discharged  his  duly 
to  him  by  providing  suitable  instrumentalities  for  the  business ;  and  this 
involves  something  more  than  proof  of  the  mere  fact  that  the  injury 
resulted  from  a  defect  in  those  appliances.  The  burden  is  imposed  on 
him  of  showing  that  the  master  had  notice  of  the  defect,  or  that,  in  the 
exercise  of  ordinary  care,  which  he  is  bound  to  observe,  he  would  have 
known  it.  Second.  When  this  is  established,  he  is  met  by  another  pre- 
siimption,  the  force  of  which  he  must  overcome,  and  that  js  that  lie 
assumes  all  the  ordinary  hazards  of  the  business.  To  overcome  this  pre- 
sumption he  must  show  that  the  injury  did  not  arise  from  an  obvious 
defect  in  the  instrumentalities  of  the  business,  or  from  hazard  incident  to 
the  business,  or  from  causes  known  by  him  to  exist,  or  which  he  might 
have  known  by  the  exercise  of  ordinary  care.  Failing  to  overcome  these 
presumptions,  he  cannot  recover.  Wood.  Mast.  &  Serv,  g  382.  and  cases 
cited.  The  jury  in  this  case  should  have  been  so  instructed,  instead  of 
being  permitted  to  act  upon  the  instruction  given  to  them  by  the  court. 
There  was  no  evidence  in  the  case  to  overcome  either  of  these  presump- 
tions; and  for  this,  as  well  as  for  the  other  reasons  above  stated,  the  judg- 
ment must  be  reversed." 

Sama — Fireman — ■■  Bucking  th>  Snow." — Where  a  fireman  upon  a  loco- 
motive engine,  in  discharge  of  his  duty,  with  full  knowledge  of  the  nature 
and  extent  of  the  dangers  of  the  service  he  is  engaged  in,  or  having  the 
means  of  being  informed  of  such  (acts  and  conditions  by  the  exercise  of 
ordinary  care,  voluntarilv  assumes  such  risks,  and  is  thereby  injured,  and 
the  employer  is  guilty  of  no  laches  or  misconduct  unknown  to  the  serv- 
ant, or  which  with  ordinary  care  he  might  have  known,  he  cannot  recover 
for  such  injury.  Where  the  deceased  was  a  fireman  upon  an  engine  sent 
out  for  the  special  purpose  of  '■  bucking  the  snow"  with  a  view  to  clearing 
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the  track,  Aeid,  that,  as  the  company  had  no  knowledge  of  any  special 
danger  arising  therefrom  at  the  place  where  the  accident  which  caused  the 
deaUi  of  the  deceased  occurred,  and  the  deceased  himself  was  in  the  pos- 
session of  all  available  means  of  information,  a  nonsuit  ought  to  have 
been  granted,  or,  at  all  events,  the  law  as  to  the  risk  assumed  by  the  em- 
ployee should  have  been  given  to  the  jury.  Drake  v.  Union  Pac,  R.  Co. 
(Idaho),  21  Pac.  Rep.  560. 

Same— Gravel  or  Repair  Train — Jerks. — When  a  gravel  or  repair  train  is 
managed  as  usual,  and  the  jerk  complained  of  is  only  such  as  would  be 
e;ipected  to  occur  on  a  train  of  that  character  in  doing  its  work,  the  em- 
ployees engaged  on  it  or  attached  to  it  take  the  risk  as  incident  to  tiie 
service,  and  if  injured  by  tlie  jerk,  cannot  recover  of  the  company.  Cen- 
tral R.  Co.  V.  Sims  (Ga.).  7  S.  E.  Rep.  176. 

Same— Inadequate  Foncet.— A  brakeman  sued  to  recover  damages  for 
injuries  received  through  being  thrown  from  a  train  of  cars  by  a  collision 
of  the  train  with  an  01  which  had  got  upon  the  track  through  the  neg- 
ligence of  the  company  in  failing  of  maintain  ^oper  fences.  It  appeared 
from  the  testimony,  including  that  of  plaintiffs  own  witnesses,  that  the 
fences  were  so  insufficient  for  the  purpose  of  turning  stock  that  any  pru- 
dent man  must  have  noticed  the  fact,  f/eij,  that  the  plaintiff  could  not 
recover,  even  though  he  testified  that  he  was  ignorant  of  the  insufficiency 
of  the  fences.  Magee  v.  North  Pac.  Coast  R.  Co.  tCal.),  20  Pac  Rep, 
709;  s.  c,  21  Pac.  Rep.  114. 

Neither  common  nor  statute  law  in  Colorado  requires  a  railroad  com- 
pany to  fence  its  track  to  prevent  cattle  straying  upon  it,  and  damatE^s 
cannot  be  recovered  for  the  death  of  an  engineer  caused  by  strav  cattle 
jumping  on  the  track  and  derailing  the  engine.  Cowan  *.  Union  Pac.  R. 
Co.,  35  Fed.  Rep.  43. 

Same— Unblockad  Frogs— Continuance  In  Service.-  By  acceptance  of  the 
service  and  continuance  tlierein  for  a  period  sufiicient  to  make  him 
acquainted  with  the  nature  of  the  appliances  used,  a  switchman  assumes 
the  hazard  of  havine  his  feet  caught  in  unblocked  frogs,  and  it  must  be 
presumed  chat  the  deceased  was  charged  with  notice  of  the  manner  and 
difficulty  of  relieving  his  feet  when  caught  within  the  frog  and  of  the 
danger  of  the  situation  in  which  he  might  then  be  placed.  Appel  v.  Buf- 
falo, N.  Y.  &  P.  R.  Co.  (N.  Y.).  rg  N.  E,  Rep.  93. 

Same — Weighing  Can— Coupling. — Where  an  employee  undertakes  a 
hazardous  employment,  he  is  deemed  to  assume  the  risk  so  far  as  it  is 
open  to  observation  or  known  to  him.  PlaintiH  was  engaged  in  coupling 
cars  after  they  had  been  "  kicked  "  across  the  scales  and  weighed.  He 
was  injured  by  a  car  which,  according  to  his  testimony,  came  down  at  an 
unusual  and  dangerous  rate  of  speed,  /ff/ti,  that  in  the  absence  of  evi- 
dence to  show  that,  with  reasonable  diligence,  the  cars  could  be  "  kicked  " 
over  the  scales  at  a  imiform  and  low  rate  of  speed,  he  could  not  recover. 
Woods  V.  St.  Paul  &  D.  R.  Co.  (Minn.).  40  N.  W.  Rep.  5 to. 

Plaintiff  liad  been  two  days  in  the  service  of  the  defendant  company  as 
swilchman  in  its  yard,  when,  while  engaged  in  coupling  cars,  his  wrm  was 
crushed.  The  evidence  showed  that  the  injury  was  caused  by  his  step- 
ping into  a  cattle-guard  when  he  was  proceeding  lo  couple  two  cars.  The 
cattle-guard  was  situated  near  the  scales  where  defendant  weighed  its  cars, 
and  the  cars  passed  over  it  when  pushed  from  the  scales  afier  they  had 
hcen  weighed.  At  the  time  oi  the  accident,  plaintiff  was  attempting  lo 
couple  a  car  which  had  been  weiijhed  and  sent  along  the  track.  The  ends 
(if  ine  cars  which  he  sought  to  couple  were  over  the  cattle-guard,  and  he 
Stepped  into  it  ano  fell.  J/^'/ii.  that,  although  the  plaintiff  assumed  the 
usual  huzards  of  the  service  and  such  risks  as  were  apparent  to  observa- 
tion, the  defendant  was  bound  to  use  reasonable  care  in  providing  suit- 
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aUe  means  and  appliances  with  a  view  to  the  safety  of  its  employees,  and 
that  as  the  evidence  permitted  the  jury  to  find  that  he  hod  no  knowledge 
of  the  cattle-guard,  he  was  entitled  to  recover.  Fredenbui^  z/.  Northern 
Cent.  R.  Co.  (N.  Y.).  2\  N.  E.  Rep.  1049.    The  court  said  ; 

"  Wlien  the  plaintiff  entered  into  the  defendant's  employment  he  as- 
sumed the  usual  hazards  of  the  service  and  such  risks  as  were  apparent 
to  observation.  Gibson  v.  Erie  R.  Co.,  63  N.  Y.  449.  But  the  duty  was 
with  the  defendant  to  use  reasonable  care  in  providing  suitable  means, 
appliances,  and  structures,  with  a.  view  to  the  salety  of  its  employees,  and 
that  they  might  not  unnecessarily  be  exposed  to  danger  of  injury  in  the 
service.  The  use  of  cattle  guards  is  essentially  proper  for  rec<%nized  pur- 
poses at  some  places  on  railroads.  The  question  has  relation  to  the  loca- 
tion and  situation  of  this  one.  U  had  been  there  for  several  years :  and 
although  it  had  been  usual  to  couple  over  it  cars  as  they  came  from  the 
scales,  no  injury,  so  far  as  appears,  had  resulted  from  it.  The  fact  that 
the  location  in  question  was  the  place  where  cars  when  weighed  were 
commonly  and  habitually  coupled,  imposed  upon  the  defendant  the  duty 
to  use  care  to  make  that  pliice  reasonably  safe  for  that  service  of  its  en)- 
ployces.  The  description  given  of  this  structure  was  such  as  to  enable  the 
lury  to  aay  that  it  was  liable  to  put  in  danger  of  injury  a  person  proceed- 
11%  to  couple  cars  there  without  the  caution  which  knowledge  of  it  would 
enable  him  to  exercise ;  and,  upon  the  evidence,  the  finding  of  the  jury 
was  warranted  that  the  defendant,  in  permitting  the  cattle-guard  to  remain 
at  that  place  in  the  condition  which  it  was,  had  failed  to  perform  its  duty 
to  its  employees,  and  was  chai^eable  with  negligence.  But  that  did  not 
render  the  defendant  liable  to  the  plaintiff  if  the  cattle-guard  was  obvious 
or  known  to  him  at  the  time  in  question.  De  Forest  v.  Jewett,  88  N.  V. 
264.  8  Am.  &  Eng.  R.  Gas.  49;:  Appel  v.  Buffalo,  N.  V.  &  P.  K.  Co., 
ni  N.  y.  S50.  The  occurrence  was  in  the  evening.  It  was  then  dark; 
and.  although  the  plaintiff  had  a  lighted  lantern,  the  evidence  permitted 
the  jury  to  find  that  he  had  no  knowledge,  up  to  that  time,  of  tne  cattle- 
^ard,  and  that,  without  any  negligence  on  his  part,  he  did  not  observe  it 
at  the  time  he  attempted  to  couple  the  cars  upon  the  occasion  when  he 
received  the  injury.  It  is  urged  that  the  plaintiff  was  bound  to  make  him- 
self acquainted  with  the  situation  presentedby  the  various  structures  about 
the  yard,  and  their  condition.  It  is  quite  true  that  his  duty  was  to  use  due 
diligence, — to  familiarize  himself  by  observation  with  the  structures,  and 
their  situation  and  condition,  in  the  yard,  with  a  view  to  his  own  safety  in 
the  performance  of  his  duty,  and  (or  the  protection  of  himself  against 
injury.  But  his  recent  entrance  into  the  service,  and  the  fact  that  his 
duties  hitherto  had  not  called  him  to  the  place  in  question,  enabled  the 
jury  to  find  that  his  failure  to  escape  the  injury  was  not  attributable  to  any 
want  of  diligence  on  his  part  in  that  respect.  The  case  seems  to  be  within 
the  doctrine  of  Plank  ».  New  York  Cent.  &  H.  R.  R.  Co,.  60  N,  Y.  607. 
The  exception  to  the  denial  of  the  motion  for  nonsuit  was  therefore  not 
well  taken,  and  the  questions  of  fact  presented  by  the  evidence  were 
properly  submitted  to  the  jury." 

Skma  —  Braksman  —  Dafective  Brake — Cattle- guards. — If  a  brakeman 
knows  that  a  tirake  is  defective  and  ihat  mciny  of  the  cattle-guards  are 
dangerously  near  the  track,  he  assumes  the  risk  incident  to  being  struck 
by  a  cattle-guard  while  stooping  from  the  lowest  step  (or  the  purpose  of 
throwing  off  the  brake  by  the  use  of  an  instrument  which  he  took  with 
him  for  the  purpose.  Missouri  Pac.  R.  Co.  v.  Somcrs  (Tex.),  9  S.  W.  Rep. 
7*1- 

Sams — Lew  Joints— Train  Hands. — If  it  appears  (rom  the  evidence  that 
tow  joints  are  not  uncommon  on  all  roads,  and  th»t  they  are  Irequent  on 
a  road  in  w«t  weather,  and  are  therefore  to  be  expected  by  brakemen, 
88  A.  &  E.  It  R.  Ca8.-« 
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diunages  are  not  recoverable  by  a  brakeman  who  is  thrown  off'  the  traia 
by  an  alleged  low  joint  in  the  track,  when  it  is  not  shown  that  any  of  the 
other  employees  felt  any  unusual  jar,  or  that  any  defect  was  found  in  the 
track  by  the  track  inspectors.  Texas  &  N,  O.  R.  Co.  v.  Dillard  (Tex.).  8 
S.  W.  Rep.  113. 

Same — Duty  of  Company  and  Employaa — Defaetlva  Appliances. — It  is  the 
duty  ol  railriiad  companies  to  use  reasonable  care  in  the  selection  and  in 
furnisiiing  to  their  employees  implements  and  appliances  with  which  the 
latter  are  to  perform  their  duties.  The  duty  is  also  upon  such  companies 
to  use  reasonable  care  to  keep  the  implements  in  good  and  safe  repair;  but 
the  servant  assumes  all  risks  to  himself  from  the  implements  save  those 
which  flow  from  the  negligence  of  the  employer  in  the  failure  to  perforin 
bis  duty,  and  the  servant  is  bound  to  use  reasonable  care  in  the  perform- 
ance of^  his  duties  for  his  own  protection  against  hurts.  But  he  is  not 
bound  to  keep  the  implements  or  tools  in  repair,  nor  to  search  for  and  re- 
port defects,  unless  by  contract  between  him  and  the  master,  or  by  the 
nature  of  the  implements,  that  duty  is  devolved  upon  him.  In  an  action 
by  a  porter  lo  recover  damages  received  through  detects  in  a  baggage 
truck,  AM.  that  it  was  not  error  to  refuse  an  instruction  that  it  was  the 
plaintiff's  duty  under  his  employment  to  see  that  the  truck  in  question 
was  in  a  reasonably  safe  condition  for  use,  the  employee  being  chatged  only 
with  knowledge  ot  apparent  defects,  and  with  the  usual  effect  of  use  and 
wear  upon  the  truck  and  being  under  no  obligation  to  inspect  it  for  latent 
defects.  It  appeared  that  tlie  defect  in  the  truck  could  only  have  been 
foundout  by  an  inspection  underneath  it.  J/eli/,  thatthe  jury  were  justified 
in  finding  for  the  plaintiff,  he  liaving  testified  that  he  had  no  knowledge 
of  the  defect.     Missouri  Pac.  R.  Co.  v.  Crenshaw  (Tex.).  9  S.  W.  Rep.  262. 

Samc—Bollar  Pit— Covar.— It  was  the  duty  of  the  plaintiff  on  the  morn- 
ing of  each  day  to  remove  from  the  pit  under  the  boilers  and  furnaces 
the  cinders  and  ashes  that  had  accumulated  during  the  previous  day.  To 
accomplish  this,  it  was  necessary  for  him  to  enter  the  pit,  which  was  cov- 
ered in  front  of  the  furnace  and  boiler  by  two  loose  plates  of  boiler  iron 
about  three  feet  wide  and  four  feet  long,  and  each  wei|:hing  from  two  to 
three  hundred  pounds.  The  plates  rested  on  a  brick  wall  which  was  some- 
what higher  on  one  side  than  on  the  other.  On  the  occasion  when  the 
injury  was  received,  plaintiil  had  placed  one  of  these  plates  on  edge,  and 
had  propped  it  on  the  ojtside  with  a  stick  in  no  way  secured,  except  by 
its  contact  with  the  smooth  surface  of  the  iron.  While  engaged  in  re- 
moving the  cinders  and  ashes,  the  plate  fell  and  injured  him.  Plaintiff 
had  been  engaged  in  the  same  duty  about  six  weeks  before  he  was  injured, 
and  bad  full  opportunity  to  know  of  any  defects  chat  would  render  it  dan- 
gerous to  work  in  the  pit  with  the  crivers  secured  in  the  manner  in  which 
It  was  shown  he  secured  them.  Ne/d.  that  plaintiff  could  not  recover. 
Brown  7/.  Brown  (Tex.).  9  S.  W.  Rep.  56r. 

8am« — Dangarous  Premises — Continued  Umi — Where  an  employee  is 
killed  whilst  working  upon  dangerous  premises,  and  he  knew  the  condi- 
tion of  the  premises  and  continued  to  use  them  without  objection,  no  re- 
covery can  be  had  against  the  employer  under  Kentucky  Gen.  Stat, 
c  ;7.  §  3.  which  provides  that  If  the  life  of  anv  person  is  lost  by  the  wilful 
neglect  of  another  person  or  corporation,  punitive  damages  may  be  recov- 
ered therefor.  Needham  v.  Louisville  &  N,  R.  Co.  (Ky.).  u  S.  W.  Rep. 
306. 

Same— Push -poles— Use  of  Sockets.— There  is  no  obligation  upon  the 
employer  to  adopt  new  inventions,  his  only  duty  being  to  furnish  reason- 
able safe  appliances  for  the  use  of  his  servants.  Accordingly,  where  the 
evidence  shows  that  the  use  of  sockets  attached  tocars  and  tenders  for  the 
purpose  of  receiving  "push  pules  "  for  moving  cars  upon  parallel  tracks. 
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has  not  been  generally  adopted  by  railroads  in  the  district,  and  the  evi- 
dence leaves  it  doubtful  whether  the  servant  had  any  knowledge  of  the 
existence  of  such  a  devise,  the  latter  takes  the  risk  of  using  the  push-pole 
according  to  the  customary  manner.  Norfolk  &  W.  R.  Co.  v.  Jackson's 
Adm'n'r  (Va.>,  8  S.  E.  Rep.  370.     In  this  case  the  court  said  : 

"  It  is  admitted  that  the  (general  and  well-established  rule  is  that  he  who 
enters  the  service  of  another,  for  the  performance  of  specified  duties,  tor 
compensation,  takes  upon  himself  tlie  natural  and  ordinary  risks  incident 
to  the  performance  of  such  duties.  The  law  presumes  that  the  employee 
voluntarily  assumes  these  risks  when  he  enters  the  service,  and  that  his 
compensation  is  adjusted  accordingly.  Hence  'he  cannot,  in  reason. com- 
plain i(  he  suffers  from  a  risk  which  he  has  voluntarily  assumed,  and  for 
the  assumption  of  which  he  is  paid.'  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross, 
112  U.  S.  377.  17  Am.  &  Eng.  R.  Cas.  501.  Nor,  on  the  other  hand,  is 
it  disputed  that  ihe  ruk  dees  not  relieve  the  employer  of  the  obliRation 
10  exercise  ordinary  car?  in  supplying  and  maintaining  suitable  an<l  safe 
instrumentalities  (or  the  performance  of  the  work  required.  The  employee 
has  the  tight  to  count  on  this  duty,  and  he  is  not  required  to  assume  the 
risks  of  the  negligence  of  the  employer,  or,  what  is  the  same  thing,  of  those 
who  stand  in  his  place  and  represent  him.  The  contract  of  ser\'ice  implies, 
in  the  absence  of  a  stipulation  to  the  contrary,  that  the  employer  wil!  make 
adequate  provision  that  no  danger,  other  than  the  perils  naturally  incident 
to  the  business,  shall  inure  10  the  employee  in  ihe  course  of  the  employ- 
ment ;  and,  if  he  (ails  in  the  performance  of  his  duty  in  this  particular,  he 
is  as  liable  to  the  employee  as  he  would  be  to  a  stranger.  But  the  ob- 
ligation extends  no  further  than  to  exercise  ordinary  care.  Wood,  Mast. 
A  Serv.  §  34.5  ;  Southwest  Virginia  Improvement  Co.  v.  Smith's  Adm'r,  7 
S.  E.  Rep.  365  (recently  decided  at  Wytheville),  The  employer  is  not  the 
guarantor  of  the  employee's  safety,  and  hence  he  is  not  bound,  at  his 
peril,  to  provide  only  tiie  best  and  safest  instrumentalities,  and- to  use  the 
best  methods  for  their  operation;  nor  does  he  impliedly  warrant  the  fit- 
ness and  soundness  of  his  machinery  and  appliances,  z  Ror,  R.  R.  1213, 
note.  If,  in  the  exercise  of  ordinary  care,  he  furnishes  such  as  are  reason- 
ably safe  and  adequate,  and  keeps  them  so,  that  is  all  the  employee  can 
expect.  The  latter,  likewise,  must  use  ordinary  care  to  avoid  injuries  to 
biinself,  and  to  entitle  him  to  recover  for  detects  in  the  appliances  of  the 
business  he  is  ordinarily  required  to  show,  first,  that  the  appliance  in 
<]iiestion  was  defective;  secondly,  that  the  employer  knew,  or  ought  te 
have  known,  of  the  defect ;  and  thirdly,  that  the  employee  did  nut  know  of  it, 
and  that  the  injury  complained  of  restilted  in  spite  of  ordinary  care  on  his 
part  :  and  the  reason  why  he  must  establish  the  last,  as  well  as  the  first 
two,  of  these  propositions,  is  that  the  burden  is  on  him  to  show  that  his 
case  comes  within  an  exception  to  the  general  rule  above  mentioned, — 
that  is  to  say,  that  '  the  injury  did  not  arise  from  an  obvious  defect  in  the 
instrumentalities  of  the  business,  or  from  a  hazard  incident  to  the  business, 
but  from  a  cause  .  .  .  which  strips  his  act  of  the  imputation  of  negligence, 
and  overcomes  the  presumption  that  he  voluntarily  took  the  risk  upon 
himself."  Wood,  Mast.  A  Serv.  §§  382,  414.  The  employer,  however,  is 
not  bound  to  adopt  every  new  improvement  in  appliance,  nor  is  he  liable 
to  the  employee  (or  an  injury  on  the  ground  merely  that  the  injury  would 
not  have  resulted  if  such  new  improvements  had  been  adopted,  provided 
the  employee  be  not  deceived  as  to  the  degree  of  danger  that  he  incurs. 
5  Wood.  f<y.  Law.  S  378  ;  Darracutts  v.  Chesapeake  &  O.  R.  Co.,  31  Am. 
A  Eng,  R.  Cas..i57. 

"  It  is  also  well  settled  that  if  an  employee  chooses  to  accept  an  employ- 
ment which  requires  him  to  operate  machinery  defective  from  its  con- 
structioa,  or  from  the  want  of  repair,  and  with  knowledge  of  the  facts 
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entera  the  service,  he  cannot  hold  the  employer  liable  for  an  injury  within 
the  scope  of  the  danger  which  botli  the  contracting  parties  contemplated 
as  incident  to  the  employment.  And  so,  also,  where  the  employee,  after 
he  enters  the  service,  has  notice  of  defects  in  the  machinery  he  is  required 
to  operate,  and  thereafter  continues  in  the  service  without  aay  promise  on 
the  pari  of  the  employer  to  render  the  same  less  hazardous,  he  assumes 
these  extra  risks,  and  must  bear  the  consequences;  and  the  law  presumes 
notice  of  those  perils  which  are  open  and  obvious,  and  which  tlie  employer 
has  the  opportunity  to  ascertain.  Whart.  Neg.  §  io6 ;  Stafford  v.  Chicago, 
B.  &Q.  R.  Co..  114  111.  244. 

"  These  principles  are  well  illustrated  by  the  case  of  Dynen  v.  Leach,  40 
Eng.  Law  &  Eq.  491.  That  was  an  action  brought  under  Lord  Campbell's 
act,  to  recover  dam^es  for  the  alleged  negligent  Icilling  of  the  plaintiff's 
intestate.  The  defendant  was  a  ^ugar- refiner,  and  had  employed  the  de- 
ceased as  a  laborer.  It  was  a  part  of  the  latter's  duty  to  fill  sugar-moulds, 
and  to  hoist  them  up  to  higher  floors  in  the  warehouse  by  means  of  ma- 
chinery. The  usual  mode  of  attaching  the  moulds  to  the  machine  was  by 
placing  them  in  a  sort  of  net-bag,  which  efiectually  prevented  any  accident ; 
and  this  was  the  mode  adopted  by  the  defendant,  until,  from  motives  of 
economy,  he  substituted  a  kind  of  clip,  which  laid  hold  of  the  rim  of  the 
mould.  The  deceased,  on  the  occasion  in  question,  had  himself  filled  the 
mould,  and  fastened  it  to  the  clip,  but  wl)fn  it  was  being  raised  the  clip, 

&■  some  jerk,  slipped  off  the  mould,  which  fell  on  his  head  and  killed  him. 
pon  these  facts  the  plaintiff  was  nonsuited,  and  this  ruling  was  unani- 
mously affirmed  by  the  court  of  exchequer.  Pollock.  C.  B.,  said  :  '  A  ser- 
vant cannot  continue  to  use  a  machine  be  knows  to  be  dangerous,  at  the 
risk  of  his  employer.'  Bramwell,  B.,  was  of  the  same  opinion.  He  said : 
'There  is  nothing  l^ally  wrongful  in  the  use  by  an  employer  of  works  or 
machinery  more  or  less  dangerous  to  his  workmen,  or  less  safe  than  others 
that  might  be  adopted.  It  may  be  inhuman  to  carry  on  his  works,  so  as 
to  expose  his  workmen  to  peril  of  their  lives,  but  it  does  not  create  a  right 
of  action  for  an  injury  which  it  may  occasion,  when,  as  in  this  case,  the 
workman  has  known  all  the  facts,  and  is  as  well  acquainted  as  the  master 
with  the  nature  of  the  machinery,  and  voluntarily  uses  it.'  Channell.  B., 
concurred.  He  said  :  '  If  I  were  to  speculate  on  the  cause  of  the  accident. 
I  should  be  disposed  to  think  that  it  was  the  careless  fixing  of  the  clip  by 
the  deceased  himself.  But  we  cannot  speculate  on  that  point;  and  I  rest 
my  judgment  on  the  ground  that  the  deceased  himself  continued  in  the 
employ  of  the  defendant,  and  in  the  use  of  the  clip,  with  full  knowledge 
of  all  the  circumstances,  so  that  he  directly  contributed  10  the  accident. 

'■  In  the  recent  case  of  Tuttle  v,  Detroit.  G.  H.  &  M.  R.  Co.,  122  U.  S. 
189,31  Am.  &  Eng.  R,  Cas.  216,  the  rule  is  very  clearly  announced  by 
the  supreme  cqurt  of  the  United  Stales.  That,  too.  was  an  action  for  al- 
leged negligence,  resulting  in  the  death  of  the  plaintiff's  intestate,  who  was 
a  brakeman  m  the  defendant's  employ,  and  who,  when  killed,  was  engaged 
in  coupling  cars  on  a  siding  in  the  yards  of  the  defendant  company.  'The 
siding  was  a  double-curve  track,  ctintaining  a  very  sharp  curve,  in  conse- 
quence of  which  the  draw-heads  of  tlie  cars  failed  to  meet,  and  passed  each 
Other,  thus  coming  so  close  together  that  the  deceased  was  crushed  to 
death.  The  Charge  of  negligence  was  that  the  cars  were  unsafe,  and  neg- 
ligently constructed,  in  not  being  provided  with  bumpers  or  other  means 
to  prevent  the  ircoming  tc^ether  in  case  the  draw-heads  passed  each  other, 
and  that  the  curve  was  unskilfully  and  negligently  constructed,  with  a 
curve  so  sharp  as  to  permit  the  draw-heads  of  the  cars  to  pass  each  other, 
whereby  the  deceased  was  killed  without  fault  on  his  part.  It  was  held. 
however,  that  the  action  was  not  maintainable.  '  The  deceased,'  said  the 
court,  '  entered  into  the  employment  of  the  defendant  as  a  brakeman  iu 
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the  yard  in  question,  with  a  full  knowledge  (actual  or  presumed)  of  all 
these  things,— the  fonn  of  ihe  side  tracks,  the  construction  of  the  care,  and 
the  hazards  incident  to  the  service.  Of  one  of  these  hazards  lie  was  un- 
fortunately the  victim.  The  only  conclusion  to  be  readied  from  these 
undoubted  facts  is  that  he  assumed  the  risks  of  the  business,  and  his  rep- 
resentative has  no  recourse  for  damages  against  the  company.'  The  rule, 
it  was  said,  which  exempts  the  master  from  liability  to  the  servant  in  such 
a  case,  is  founded,  not  only  upon  an  implied  contract  between  the  parties 
tliat  the  servant  will  assume  the  hazards  usually  incident  to  the  service, 
and  such  also  as  are  open  and  visible,  but  upon  grounds  of  public  policy 
as  well,  inasmuch  as  an  opposite  doctrine  would  not  only  subject  employers 
to  unreasonable,  and  often  ruinous,  responsibilities,  thereby  embarrassing 
all  branches  of  business,  but  it  would  be  an  encouragement  to  the  servant 
to  omit  that  diligence  and  caution  which  by  the  contrnci  of  service  he  is 
bound  to  exercise,  and  which  affords  a  better  security  agninst  injury  to 
.  himself  than  any  recourse  to  the  master  fur  damages  could  afford. 

"  In  Michigan  Cent.  R.  Co.  v.  Smithson,  45  Mich.  212,  1  Am.  &  Eng.  R. 
R.  Cas.  101.  a  leading  case  in  this  country,  Judge  Cooley,  in  delivering  the 
Opinion  of  the  court,  said  :  '  No  railroad  company,  and  no  manufacturing 
or  business  establishment  of  any  kind,  is  bound  at  its  peril  to  make  use 
only  of  the  best  implements,  the  best  machinery,  and  the  safest  methods. 
The  state  does  not  require  it,  and  could  not  ri-quire  it,  without  keeping 
such  minute  and  constant  supervision  of  private  affairs,  and  interfering 
with  such  frequency,  as,  under  all  circumstances,  would  be.  irritating  and 
damaging,  and  in  many  cases  would  become  intolerable.  In  the  main  the 
state  must  leave  every  man  to  manage  his  own  business  in  his  own  way. 
If  his  way  is  not  the  best,  but  nevertheless  others,  with  a  full  knowledge 
of  what  his  way  is,  see  tit  to  co-operate  with  him  in  it,  the  state  cannot  in- 
terfere to  prevent  nor  punish  him  in  damages  when  the  risks  his  servants 
voluntarily  assume  are  followed  by  injuries,'  The  complaint  in  that  case 
was  that  the  injuries  suffered  by  the  plaintiff,  who  was  a  brakenian  in  the 
defendant's  employ,  was  caused  by  the  defective  construction  of  the  car  in 
question,  which,  moreover,  was  what  is  called  '  a  foreign  car,'  and  of  all  of 
which  the  plaintiff  had  no  notice.  But  the  court  said  that  the  dangerous 
character  of  the  car  was  obvious,  and  therefore  that  its  visible  presence 
was  the  best  notice  to  warn  him  of  the  danger.  To  the  same  effect  are 
the  decisions  of  this  court.  Thus  in  Clark  v.  Richmond  &  D.  R.  Co.,  78 
Va.  709.  18  Am.  &  Eng.  R.  Cas.  78,  it  was  held  that  the  action  could 
not  be  maintained  because,  apart  from  the  legal  effect  of  the  contributory 
negligence  of  the  plaintiff's  intestate,  who  was  a  brakeman  in  the  defend- 
ant's employ,  the  risk  of  his  head  coming  in  collision  with  the  'overhead 
bridge.'  which  caused  his  death,  was  one  of  the  perils  '  incident  to  the  em- 
ployment, in  contemplation  at  the  time  of  the  contract  [of  service],  and 
arising  from  causes  open  and  obvious,  the  dangerous  character  of  which 
the  deceased  had  an  opportunity  to  ascertain,  and  the  risk  of  which  he 
assumed.'  See  also  Sheeler  -v.  Chesapeake  &  O.  R.  Co.,  81  Va.  188.  201 ; 
Darracutts  v.  Chesapeake  &  O.  R,  Co.,  31  Am.  &  Eng.  R.  Cas.  157: 
Piedmont  Electric  Illuminating  Co.  v.  Patteson's  Adm'x,  6  S.  E.  Rep,  4. 
And  decisions  to  the  same  effect  from  other  courts  of  the  highest  charac- 
ter are  almost  without  number,  as  a  reference  to  any  recent  work  on  the 
subject  will  show, 

'■  It  is  very  clear,  therefore,  to  my  mind,  that  the  charge  of  negligence 
against  the  company,  so  far  at  least  as  it  is  based  upon  the  ground  that 
the  lender  and  car  in  question  were  not  provided  with  "  sockets,'  as  they 
are  called,  cannot  be  sustained.  These  sockets,  when  used,  are  fastened 
lo  the  corners  of  the  cars  and  tenders.  They  are  made  of  iron,  and  saucer- 
shaped,  into  which  the  ends  of  the  pusli-pole  are  placed  to  prevent  the 


DigilizedbyGoOglc 


38  BBICB  V.    LOUISVILLK   AND   NASHVILLE  B.   CO. 

pole  from  slipping.  The  push-pole  is  a  wooden  implement  about  it  feet 
in  length,  and  is  used  in  pushing  cars  from  the  sidetrack  by  one  end  being 
adjusied  against  tlie  tender  ofthe  engine  on  the  main  track,  or  on  a 
paraJlel  track,  and  the  other  end  being  placed  against  the  car  on  the  side 
track  to  be  moved.  When  the  accident  occurred,  the  deceased,  in  obed* 
ience  to  orders,  had  adjusted  one  end  of  the  pole  against  the  tender;  the 
other  end  being  placed  against  the  car  on  the  side  track  by  a  fellow-ser- 
vant. As  the  engine  bacKed  to  push  the  car  out,  the  end  of  the  pole  on 
the  tender  slipped,  which  threw  the  deceased  under  the  wheels  of  the 
tender,  and  killed  him.  The  plaintiff  contends  that  the  death  of  the  de- 
ceased was  caused  by  the  negligence  of  the  company,  and  that  it  was  neg- 
li^nce  on  the  t«n  of  the  latter  not  to  have  provided  the  tender  and  car 
with  sockets.  The  latter  proposition,  however,  is  disproved  by  the  evi- 
dence for  the  plaintiff  himself.  It  appears  that  the  deceased  was  an  ex- 
perienced brakeman.  having  been  employed  on  the  road  in  that  capacity 
for  a  number  of  years,  and  the  undisputed  fact  is  that  these  sockets  are  a  . 
new  invention.^at  least. '  they  are  new  in  the  south.'  Only  a  few  of  them 
have  been  put  on  the  cars  of  the  defendant  company,  and  they  are  not 
much  in  use  on  other  roads.  The  presumption  is  that  the  deceased  knew 
that  they  were  not  used  by  the  company.  If,  indeed,  he  had  ever  heard  of 
such  an  appliance  at  all,  when  he  entered  its  service,  and  that  the  parties 
contracted  accordingly.  At  all  events,  the  absence  of  the  socket  attach- 
ment to  the  tender  wiien  the  accident  occurred  was  a  fact  obvious  to  the 
deceased  ;  and,  as  Judge  Cooley  said  in  Michigan  Cent.  R.  Co.  v.  Smith- 
son,  a  man  '  needs  no  printed  placard  to  announce  a  precipice  when  he 
stands  before  it.' " 


Louisville  and  Nashville  R.  Co. 

{Kentucky  Court  of  Appeals,  September  28.  1888.) 

InJurtH  to  Brakeman— Coupling— Car  Improperiy  Loaded— Auumptioft 
of  Risk. — Where  a  brakeman  attempts  to  couple  a  car  which  is  so  loaded 
liiat  the  lumber  which  it  contains  projects  over  the  end  of  it  so  as  to  en- 
d.inger  the  process  of  coupling,  and  the  conductor  knew,  or  might  have 
known,  that  the  car  was  thus  improperly  loaded,  but  it  is  not  shown  that  he 
ordered  brakeman  to  attempt  to  make  the  coupling,  the  brakeman  must  be 
deemed  to  have  olwerved  ine  danger  for  himself,  and  the  company  is  not 
liable  for  damages  for  fatal  injuries  received  whilst  attempting  to  couple 
the  cars. 

Sams- Order  of  Conduetof- Pleading— Ad  ml  ttipni. — In  plaintifTs  first 
amended  petition  she  alleged  that  the  deceased  made  the  coupling  by  or- 
der of  his  superiors.  This  allegation  was  not  denied  in  the  answer  to 
such  petition.     In  plaintiff's  second  amended  petition,  she  specifically  al- 
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leged  that  the  deceased  was  ordered  to  make  the  coupling  by  the  conduc- 
tor, and  this  allegation  was  positively  denied,  //eii/,  that  the  denial  to  the 
second  amended  petition  cured  the  omission  in  the  answer  to  the  first 
amended  petition,  and  put  the  burden  oi  proving  that  deceased  acted  un- 
der the  order  of  the  conductor  upon  the  plaintin. 

.Appeal  froin  Circuit  Court,  Christian  County. 
Action  by  Josie  R.  Brice  against  the  Louisville  &  Nashville 
R,  Co,  to  recover  damages  for  injuries  causing  the  death  of  the 
piaintiff's  husband,  J.  J.  Brice,  a  brakeman  in  the  employment 
of  the  defendant.  On  the  first  trial  of  the  case  plaintiff  recov- 
ered a  judgment  for  $$000,  which  was  reversed  on  appeal.  See 
28  Am.  &  Eng.  R.  Cas.  542.  At  the  conclusion  of  the  plain- 
tiff's testimony  on  the  second  trial,  the  circuit  court  upon  the 
motion  of  the  defendant  instructed  the  jury  to  return  a  verdict 
in  its  favor.     The  plaintiff  appeals  from  a  judgment  thereon. 

£.  P.  Campbell,  R.  W.  Henry,  J.  W.  McPherson,  and  H.  Fr- 
guson  for  appellant. 

Tlie  Felands  and  Wm.  Lindsay  for  appellee. 

Bennett,  J. — J.  J.  Brice,  husband  of  the  appellant,  was  brake- 
man  on  the  appellee's  freight  train  of  cars,  and  while  he  was 
acting  as  such  brakeman  he  received  an  injury  by  the  wheels  of 
one  of  the  cars  passing  over  his  leg,  which  injury  caused  his  death. 
The  "appellant,  as  the  widow  of  said  Brice,  instituted  suit  in  the 
Christian  circuit  court  against  the  appellee  to  recover  v^,*. 

damages  for  said  injury,  on  the  ground  that  said  in- 
jury was  caused  by  the  gross  and  wilful  neglect  of  the  appellee's 
employees  having  said  train  of  cars  in  charge.  The  specific  ground 
of  recovery,  as  alleged  by  the  appellant,  is  that  one  of  the  cars 
was  loaded  with  lumber,  and  that  the  lumber  extended  so  far 
over  the  end  of  the  car  as  to  make  it  perilous  to  Brice's  life 
when  he  went  between  said  car  and  another  for  the  purpose  of 
coupling  them  together,  and  that,  in  going  between  said  cars 
for  the  purpose  of  coupling  them  together,  by  order  of  the  con- 
ductor of  the  train,  he  was  compelled  to  stoop  in  order  to  avoid 
being  struck  by  the  ends  of  said  lumber,  and  in  stooping  he 
stumbled  and  fell ;  that  at  the  time  the  conductor  gave  said  or- 
der, he  knew,  or  by  the  use  of  ordinary  care  could  have  known, 
that  the  car  was  so  improperiy  loaded  as  to  imperil  the  life  of 
Brice.  Upon  the  conclusion  of  the  appellant's  testimony  the 
circuit  court,  at  the  instance  of  the  appellee,  gave  the  jury  a 
peremptory  instruction  to  find  for  the  appellee.  The  question 
to  be  determined  is,  was  said  instruction  rightfully  given? 

If  the  appellant  offered  any  evidence  tending  to  prove  her 
case  as  a  whole,  and  not  merely  a  part  of  it.  then  the  court 
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should  have  allowed  the  case  to  go  to  the  jury.  The  evidence 
LtaMtHi  (t  introduced  by  the  appellant  established  two  facts: 
•owfuj-ec  First.  That  the  car  was  so  improperly  loaded  with 
dinoriwB-  lumber  as  to  imperil  the  life  of  the  brakeman,  if  be 
'     '  went  between  it  and  the  qther  car  for  the  purpose  of 

coupling  them  tt^ether.  Second.  That  Brice  did  go  between 
said  cars  for  the  purpose  of  coupling  them  together,  and  that  he 
was  compelled  to  stoop  in  order  to  avoid  the  projecting  lumber, 
and  in  doing  so  he  stumbled  and  fell.  Third.  It  might  have 
been  inferred  by  the  jury  from  said  facts  that  the  conductor 
knew,  or  could  have  known  by  the  use  of  ordinary  care,  that  the 
car  was  so  improperly  loaded  as  to  imperil  the  life  of  Brice  go- 
ing between  for  the  purpose  of  making  a  coupling.  The  fore- 
going facts  were  essential  to  the  appellant's  right  to  recover; 
also,  under  the  circumstances  of  this  case,  it  was  essential  for  - 
the  appellant  to  prove  that  said  Brice  went  between  said  cars 
for  the  purpose  of  coupling  them  together,  by  the  ordcc  of  the 
conductor;  but  there  was  a  total  failure  of  proof  in  reference  to 
that  matter,  and  no  fact  was  proven  from  which  the  jury  would 
have  been  authorized  to  infer  that  such  order  was  given.  Ac- 
cording to  the  appellant's  allegations  and  the  proof  in  the  case 
it  was  a  patent  fact  that  the  car  was  so  improperly  loaded  as  to 
imperil  the  life  of  Brice,  if  he  went  between  the  cars  for  the 
purpose  of  making  the  coupling,  and  he  was  right  at  the  place 
of  danger,  and  could  see  for  himself  that  it  was  perilous  to  his 
life  to  go  between  said  cars  for  the  purpose  of  making  the  coup- 
hng,  and  it  was  his  right  without  violating  his  duty  to  his  em- 
ployer to  refuse  to  go  between  said  cars.  But  if  the  conductor 
knew,  or  could  have  known  by  the  use  of  ordinary  care,  that  the 
car  was  so  improperly  loaded  as  to  imperil  Brice's  life,  and,  not- 
withstanding, ordered  him  to  go  between  the  cars,  and  couple 
them  together,  then  Brice  had  the  right  to  rely  upon  the  con- 
ductor for  protection,  and  that  the  appellee  would  be  responsi- 
ble for  any  damage  that  might  befall  him  by  reason  of  his  obey- 
ing said  order.  But  in  such  a  case  It  devolved  upon  the  appel- 
lant to  show  that  Brice  acted  in  obedience  to  the  order  of  the 
conductor.  The  appellant  contends  that  the  proof  that  such 
order  was  given  was  dispensed  with  by  reason  of  the  fact  that 
it  was  alleged  in  her  first  amended  petition,  and  not  denied  in 
the  answer  thereto,  that  Brice  did  make  said  coupling  by  order 
of  his  superiors.  It  is  true  that  said  allegation  in  said  petition 
was  not  denied  in  the  answer  thereto;  but.  In  the  appellant's 
second  amended  petition,  she  specifically  alleges  that  Brice  was 
ordered  to  make  said  coupling  by  the  conductor.  This  allega- 
tion is  positively  denied,  which  we  deem  sufficient  to  cure  the 
omission  in  the  answer  to  the  first  amended  petition,  and  to  put 
the  burden  of  proof  upon  the  appellant.     As  before  intimated, 
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under  the  circumstances  of  this  case,  the  failure  of  the  appellant 
to  swear  that  Brice  made  said  coupling  by  the  order  of  the  con- 
ductor was  fatal  to  her  right  to  recover,  and  the  court  did  right 
in  instructing  the  jury  to  find  for  the  appellee.  -The  judgment 
is  affirmed. 


Louisville,  New  Albany  and  Chicago  R.  Co. 


(ii5/«rf.  378) 

InJtiriM  to  Stnantt— Brake  man — Overhead  Brtdfe — Atuimptian  of  RItkt 
— A  brakeman  who,  on  a  dark  night,  is  knocked  oR  the  top  ol  a  car  while 
in  the  dischar^  of  his  duty,  by  a.  low  overhead  bridRC  of  which  he  had 
neither  knowledt^e  nor  notice  of  its  dangerous  character,  is  entitled  to  re- 
cover against  the  company  For  injuries  received  sucli  injury  not  being 
one  of  the  risks  assumed  by  him  when  he  entered  into  its  employment. 

Appeal  from  Circuit  Court,  Jasper  County. 

On  petition  for  rehearing.  The  opinion  of  the  court  on  the 
original  hearing,  which  embodies  the  facts  involved  in  the  case, 
is  reported  in  33  Am.  &  Eng.  R   Gas.  370, 

George  W.  Easlcy  and  W.  F.  Stillwell  for  appellant. 

W.  P.  Adimon,  J.  P.  Wright,  and  E.  P.  Hammond  for  ap- 
pellee. 

ZOLLARS,  J. — It  was  held  in  the  principal  opinion  that  we 
could  not,  over  appellee's  objection,  decide  the  questions  made 
upon  the  giving  and  refusal  of  instructions,  for  the  reason,  as 
there  stated,  that,  although  the  clerk  had  copied  into  the  record 
what  purported  to  be  instructions  given  and  refused,  there  was 
nothing  to  show  that  they  had  been  filed  by  him  as  required  by 
the  statute,  in  order  that  they  might  become  a  part  of  the 
record  without  a  bill  of  exceptions.  In  its  petition  for  a  rehear- 
ing, appellant's  counsel  cite  us  to  another  portion  of  the  record 
where  the  instructions  thus  given  and  refused  are  embodied  in 
the  bill  of  exceptions-  This  they  should  have  done  in  their 
original  briefs,  as  required  by  rule  19  of  this  court.  The  ques- 
tion was  made  in  appellee's  brief,  and  in  his  counsel's  statement 
of  points  for  oral  argument,  that  the  instructions  were  not  in 
the  record  for  the  reasons  above  stated,  and  stated  in  the  prin- 
cipal opinion.  Appellant's  counsel  now  claim  that  they  met 
the  question  thus  made  in  their  oral  arguments.     If  their  recol- 
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lections  are  correct,  ours  are  at  fault.  However  that  may  be,  as 
the  case  is  an  important  one,  we  give  to  appellant  the  benefit  of 
the  doubt,  and  have  Very  carefully  examined  all  of  the  instruc- 
tions given  and  refused,  as  also  the  arguments  of  counsel  in  re- 
lation thereto.  The  theory  of  appellant's  counsel  is  that  the 
railway  company  was  only  bound  to  exercise  ordinary  care  in 
the  construction  and  maintenance  of  the  bridge,  and  that  the 
jury  should  have  been  so  instructed  ;  and,  further,  that  if  appellee 
had  an  opportunity,  by  the  exercise  of  care,  to  discover  that  the 
bridge  was  too  low  to  pass  under  with  safety,  and  remained  in 
the  service  of  the  company,  he  must  be  held  to  have  voluntarily 
assumed  the  risk,  and  thereby  waived  all  right  of  action  for 
damages. 

Complaint  is  made  that  some  of  the  instructions  given  at  the 
request  of  appellee,  and  upon  the  court's  own  motion,  do  not 
come  up  to  the  standard  thus  fixed  by  appellant's  counsel,  in 
that  they  omit  the  element  of  ordinary  care  on  the 
mainiaitnc-  part  of  appellant  in  the  construction  and  maintenance 
coaddar^to-  **'  ^^^  bridge,  and  put  the  case  to  the  jury  regardless 
stUar.  of  the  assumption  of  risk  on  the  part  of  appellee. 

It  would  be  a  tedious,  and  we  think  unprofitable, 
task  to  set  out  all  of  the  numerous  instructions  thus  objected 
to,  and  to  extend  this  opinion  in  meeting  specifically  the  ob- 
jections ui^ed.  Some  of  the  instructions  are  somewhat  con- 
fused, in  that  the  jury  were  instructed  in  relation  to  matters  not 
in  issue  either  by  the  pleadings  or  the  proof ;  but  we  think  that 
the  extraneous  matters  referred  to  could  in  no  way  have  misled 
the  jury  to  the  prejudice  of  appellant.  Some  of  the  instructions 
given  were,  perhaps,  not  as  full  as  they  might  have  been  ;  but  it 
has  often  been  held  by  this  court  that  it  is  unnecessary,  as  it  is 
impracticable,  to  embody  all  of  the  law  of  the  case  in  one  in- 
struction, and  that  where  a  rule  of  law  applicable  to  the  case  is 
given  in  one  instruction  it  is  not  necessary  to  repeat  it  in  an- 
other; and,  further,  that  if  an  instruction  contains  no  erroneous 
proposition  of  law  as  applied  to  the  case,  and  either  party  thinks 
that  it  is  faulty  because  not  full  enough,  his  remedy  is  to  submit 
additional  instructions.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones,  I08 
Ind.  551  (570),  28  Am.  &  Eng.  R.  Gas.  170,  and  cases  there 
cited ;  Board  of  Commissioners  v.  Legg,  1 10  Ind.  479  (485),  and 
cases  there  cited;  Wilson  ».  Trafalgar,  etc.,  Gravel  Road  Co.. 
93  Ind.  287  (291),  And  so  it  has  many  times  held  that  all  of 
the  instructions  given  must  be  considered  together ;  and  that  if, 
thus  considered,  the  law  was  correctly  stated,  in  such  a  manner 
as  to  be  intelligible  and  not  confusing  to  the  jury,  the  judgment 
will  not  be  reversed  by  reason  of  inaccurate  statements  in  any 
particular  instructions.  Louisville,  N.  A.  &  C.  R.  Co,  v,  Jones, 
supra,  and   cases  there  cited;    Cline  v.  Lindsey,  110  Ind.  337> 
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and  cases  there  cited  ;  Rauck  %k  State,  I  lo  Ind.  385,  and  cases 
there  cited;  Deig  v.  Morehead,  no  Ind.  451,  and  cases  there 
cited. 

Leaving  out  of  consideration  for  the  present  the  seventh  in- 
struction given  at  the  request  of  appellee,  the  others,  given  at 
his  request,  and  upon  the  court's  own  motion,  taken 
together,  put  the  case  to  the  jury  substantially  upon  dgMieiu- 
the  theory  contended  for  by  appelliint's  counsel ;  and  •■■■•h»Mrt 
in  the  ten  instructions  given  at  the  request  of  appcl-  l^i"4j^ 
lant's  counsel,  their  theory  was  pushed  to  the  utmost 
limit,  and  in  some  instances  beyond  what  reason  and  the  correct 
rules  of  the  law  will  justify.  It  appears  in  this  case  that  the 
brakes  which  appellee  was  required  to  set  were  on  the  tops  of 
the  cars.  It  was  necessary  for  him,  in  getting  to  them,  to  pass 
over  the  tops  of  the  cars.  There  are  cases  which  hold  that  in 
such  a  case  railway  companies  arc  not  bound  to  erect  the  over- 
head bridges  constructed  by  them  of  such  a  height  that  brake 
men  can  stand  or  walk  erect  upon  the  tops  of  the  cars  without 
coming  in  collision  with  them.  As  applied  to  this  case  especially, 
we  cannot  approve  of  those  rulings.  Here  the  bridge  was  but 
four  feet  and  nine  inches  above  the  top  of  the  cars.  The  brakes 
were  on  the  tops  of  the  cars ;  and,  to  get  to  them,  the  brakemen 
were  required  to  pass  over  the  tops  of  the  cars,  not  only  in  the 
day-lime,  but  also  in  the  night-time,  and  often,  doubtless,  as  in 
this  case,  when  the  night  was  dark,  raining,  and  foggy,  and  when 
it  would  be  almost,  if  not  quite,  impossible  for  them  to  know  of 
the  proximity  of  such  bridges  when  called  to  brakes  upon  mov- 
ing trains,  even  if  they  had  knowledge  that  such  bridges  were 
maintained.  To  erect  and  maintain  such  bridges  under  such 
circumstances  is  negligence.  Further  reflection  has  strengthened 
the  conviction  on  our  part  that  this  conclusion  is  fully  sustained, 
both  by  reason  and  the  better  authority.  In  addition  to  the 
authorities  cited  in  the  principal  opinion,  we  cite  the  following: 
I  Shear.  &  R.  Neg.  (4th  Ed.)  §  198  et  seq.,  and  notes,  and  cases 
there  cited.  Beach,  Contrib.  Neg.  §  134;  Chicago  &  A.  R.  Co.p. 
Johnson,  1 16  111.  20G.  And  where,  as  here,  the  facts  are  shown 
without  any  conflict  in  the  evidence,  the  court  may  charge  the 
jury  that,  in  the  erection  and  maintenance  of  the  bridge,  the 
railway  company  was  guilty  of  negligence.  Board  of  Commis. 
sioners  v.  Legg,  1 10  Ind.  479,  and  cases  there  cited, 

In  the  contract  of  hiring,  an  employee  assumes  all  risks  ordi- 
narily and  naturally  incident  to  the  service,  but  he  does  not  as- 
sume the  risk  of  injury  from  unusual  hazards.  To  say  the  least, 
in  this  case,  appellee  did  not,  by  his  contract  of  hiring,  assume 
the  risk  of  injury  from  the  low  bridge,  unless  he  had  knowledge 
of  the  hazard.  The  danger  from  such  a  bridge  is  not  a  hazard 
ordinarily  and  naturally  connected  with  the  service.     It  is  not 
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shown  that  he  was  informed  of  the  danger,  nor  that  he  had 
knowledge  of  it  when  he  engaged  in  the  service.  As  to  his 
duty  to  exercise  care  for  his  own  safety,  both  in  discovering  the 
danger  and  in  avoiding  the  injury,  the  jury  were  fully  instructed, 
and,  as  we  have  said,  and  without  being  more  specific,  the  rule 
was  pushed  beyond  what  reason  and  the  law  will  sanction. 

It  is  not  easy  to  determine  whether  the  seventh  instruction 
given  at  the  request  of  appellee  was  intended  to  place  appellee's 
BHtriu  r  "S^'  ^^  recover  upon  the  doctrine  of  comparative 
(•■parMira  negligence,  or  upon  the  ground  of  wilfulness  on  the 
MciiRMMMt  part  of  appellant,  in  which  case  negligence  on  the 
Jj^^  •■  *^  part  of  the  appellee  would  not  defeat  his  right  to  re- 
cover. Upon  either  construction  the  instruction  was 
erroneous.  In  the  first  place,  the  doctrine  of  comparative  n^- 
lige'nce,  as  held  by  the  Illinois  court,  and  as  applied  to  a  case 
like  this,  has  no  place  in  the  rulings  of  this  court ;  and,  in  the 
second  place,  appellant  is  not  charged  with  wilfulness  in  the 
complaint.  The  error,  however,  must  be  regarded  as  a  harmless 
one,  as  the  jury  found,  in  answer  to  interrogatories,  that  appellee 
was  not  guilty  of  negligence.  It  is  therefore  apparent  that  the 
verdict  was  not  based  upon  the  greater  negligence  of  appellant 
and  the  lesser  negligence  of  appellee  ;  nor  upon  the  theory  that, 
although  appellee  was  guilty  of  negligence,  he  could  yet  recover 
by  reason  of  wilfulness  on  the  part  of  appellant.  See  Worleyf. 
Moore,  97  Ind,  15  ;  Woolery  v.  Louisville,  N.  A.  &  C.  R.  Co., 
107  Ind.  381,  27  Am.  &  Eng,  R.  Cas.  2io. 

As  to  the  eleventh  instruction  asked  by  appellant  and  refused 
by  the  court,  it  is  sufficient  to  say  that  it  does  not  state  the  law 
correctly;  and  that,  if  it  did,  the  error  in  refusing  it  would  be  a 
harmless  error,  as  the  second  instruction  so  asked  and  given 
embodied  the  substance  of  it.  Stephenson  v.  State,  110  Ind. 
358;  National  Benefit  Assoc,  v.  Grauman,  107  Ind.  288,  And 
so  of  instructions  12  and  12^  asked  by  appellant  and  refused  by 
the  court,  without  deciding  whether,  as  asked,  they  stated  the 
law  correctly,  it  is  sufficient  to  say  that  the  substance  of  them 
was  embodied  in  other  instructions  given.  From  what  is  here 
said  it  must  not  be  understood  that  we  intend  to  indorse  in  full 
the  theory  upon  which  appellant's  counsel  have  ai^ed  the 
alleged  errors  in  the  giving  of  instructions  as  above  stated,  and 
as  applied  to  a  case  like  this. 

After  a  careful  consideration  of  all  the  questions  discussed  by 
counsel,  we  are  satisfied  that  the  record  presents  no  error  for 
which  judgment  should  be  reversed.  The  petition  for  a  rehear- 
ing is  therefore  overruled. 

Master  and  Servant— Mi nor—Auumptlon  of  Riaks— Brakaman.— If  a  iiil- 
mad  company  contracted  with  a  minor  to  work  as  a  bnikeman  on  its  road, 
and  the  minor,  at  tlic  time  of  the  contract,  was  of  such  tender  years  as  not 
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to  know  the  hazards  and  risks  of  the  service,  and  the  fact  of  hrs  being  a 
minor  was  known  to  the  company  and  the  contract  was  made  without  the 
consent  of  his  guardian,  the  taking  of  such  minor  into  tlie  service  of  the 
company  is  an  act  of  negligence  on  its  part,  and  in  the  event  of  his  death 
through  dangers  incidental  to  the  service  his  representatives  are  entitled 
to  recover.  But  if  the  minor  entered  into  the  service  of  the  company 
with  knowledge  of  the  fact  that  there  were  iiverhead  bridges  upon  the 
company's  road  which  were  dangerous,  and  if  he  knew  of  the  condition  of 
the  bridge  which  caused  his  death  and  possessed  sufiiicient  intelligence  to 
know  the  danger  of  such  bridge  and  to  know  how  to  avoid  that  datiger. 
no  recovery  can  be  had.  Gon's  Adm'r  v.  Norfolk  &  W.  R.  Qa.,  36  Fed. 
Rep.  299. 

Injury  to  Trainmen  from  CoMlttlng  with  Brrdga  TruM«*  and  Timbar*. — 
See  note,  33  Am.  &  Eng.  R.  Cas.  382.  384. 


Carbine's  Adm'r 


Bennington  and  Rutland  R.  Co. 
( Vermtml  Sufiremt  Court.  April  1 1, 18*9.) 

Mutar  and  Sarrant— Ovarhaad  Bridga— Anumptton  of  Rlik.— In  an 
action  for  damages  for  negligently  causing  the  death  of  plaintifl's  in- 
testate, it  appeared  that  the  deceased,  a  brakeman  of  many  years'  experi- 
ence, had  been,  at  the  time  of  his  death,  seven  months  in  the  emplov  of 
the  defendant.  Whilst  riding  upon  a  coal-car,  which  was  higher  tlian 
common  cars,  he  was  hit  by  the  arch  o(  a  bridge  and  was  killed.  The 
evidence  showed  that  the  deceased  had  frequently  ridden  on  coaI<ar5, 
that  he  passed  through  the  bridge  daily,  and  that  he  must  have  known  of 
its  height  and  condition.  Held,  that  the  deceased  had  assumed  the  risk  of 
his  employment  in  respect  to  t.he  bridge  and  tliat  no  recovery  could  be  had. 

On  exceptions  from  Rutland  County  Court. 

Action  by  the  administrator  of  James  Carbine  against  the 
Bennington  and  Rutland  R.  Co,  for  damages  for  negligently 
causing  the  death  of  plaintiff's  intestate,  who  was  knocked  from 
the  top  of  a  car  while  passing  through  a  bridge  near 
Wallingford,  on  the  defendant's  road.  The  negli-  c>wH*t«<i. 
gence  alleged  on  the  part  of  the  defendant  was  its 
failure  to  maintain  a  bridge  of  sufficient  height,  and  to  provide 
any  warning  to  the  deceased  of  the  approach  of  the  train.  The 
plaintiff  requested  an  instruction  to  the  jury  that  "it  was  the 
duty  of  the  railroad  company  to  provide  some  reasonable  means 
of  warning  or  notifying  its  brakemen  of  the  approach  of  danger- 
ous bridges."  The  charge  of  the  court  upon  this  point  was  as 
foUows ;  "  If  the  bridge  was  unsafe  and  they  were  negligent  in 
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not  raising  it,  was  it  the  duty  of  the  defendant  to  notify  the 
plaintiff  of  the  danger  he  would  encounter  on  the  last  trip  he 
madeP  If  it  was  his  first  trip,  I  should  not  have  any  doubt  on 
the  subject.  If  the  defendant  knew  that  it  was  dangerous  for  a 
brakeman  to  be  on  the  top  of  those  cars  on  the  first,  trip  that 
he  made,  or  any  subsequent  trip  until  he  became  acquainted 
with  the  bridge,  I  should  say  it  was  the  duty  of  the  defendant 
in  some  manner  to  notify  him  of  the  danger  he  was  to  encounter, 
so  he  might  have  prevented  it ;  but  if  the  plaintiff  knew  of  the 
danger,  if  he  knew  of  the  condition  of  the  bridge  and  its  height, 
and  the  danger  he  would  encounter  in  passing  through  it,  then 
I  should  say  there  was  no  necessity  of  notice."  The  jury  re- 
turned a  verdict  for  the  defendant  and  the  plaintiff  excepted. 

Butler  &■  Moloney  for  plaintiff. 

/,  K.  BatcheldeT  and  George  E,  Lawrence  for  defendant. 

Taft,  J,^ — The  drsposition  of  one  question  controls  this  case 
and  renders  the  other  questions  discussed  immaterial.    A  servant 

assumes  all  ordinary  risks  incident  to  his  employ- 
lamiBptioa  of  ment.  By  entering  upon  and  continuing  in  his  ser- 
e/(e7f  eoRit^  vice,  he  is  presumed  to  take  upon  himself  its  natural 
tiu  of  kriin-  and   ordinary  risks  and   perils.     Railroad  managers 

are  bound  by  law  to  provide  their  servants  with  safe 
and  suitable  roadbeds  and  machinery,  including  all  appliances 
for  the  discharge  of  their  respective  duties;  there  is  an  implied 
contract  on  their  part  to  perform  this  duty.  No  authorities 
contravene  the  rules  above  stated.  But  a  servant  assumes  no 
risk  caused  by  his  employer's  breach  of  duty,  unless  he  has 
knowledge  of  the  danger  thereby  caused,  and  voluntarily  con- 
tinues in  the  employment.  If  with  this  knowledge  he  does  con- 
tinue, the  increased  danger  becomes  an  incident  of  the  service 
which  he  assumes,  and  for  any  injury  resulting  therefrom  the 
master  is  not  liable.  By  the  acceptance  of  the  service,  and  the 
continuance  therein,  the  servant  assumes  the  hazard  incident  to 
obvious  and  known  dangers.  Gibson  i>.  Erie  R,  Co.,  63  N,  Y. 
449;  De  Forest  v.  Jewett,  88  N.  Y.  264,  8  Am.  &  Eng.  R. 
Caa.  493  ;  Buzzell  v.  Laconia,  etc.,  M'f'g  Co.,  48  Me.  113  ;  Baylor 
V.  Delaware,  etc.,  R.  Co.,  40  N.  J.  Law,  23;  Baltimore  and  O. 
R.  Co.  V.  Strieker,  51  Md.  47;  Devitt  v.  Pacific  R.,  50  Mo.  302  ; 
Smith  V.  St.  Louis,  K,  C.  &  N.  R.  Co.,  69  Mo,  32  ;  Cagney  v. 
Hannibal  and  St.  J.  R.  Co.,  Id,  416.  The  plaintifT's  intestate 
had  been,  at  the  time  of  his  death,  seven  months  in  the  employ 
of  the  defendant  as  a  brakeman.  He  was  an  experienced  one, 
having  acted  as  such  for  many  years.  The  testimony  tended  to 
show  that  while  he  was  on  the  top  of  a  coal-car,  he  was  hit  by 
a  board  in  the  arch  of  a  bridge  near  Wallingford,  and  killed  ; 
that  a  person  could  not  stand  on  the  top  of  a  car  and  ride 
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through  the  bridge,  the  latter  being  too  low ;  that  the  train  upon 
which  Carbine  was  employed  usually  contained  coal-cars,  which 
were  higher  than  common  ones ;  that  he  was  frequently  on  them, 
knew  of  their  height,  and  had  ridden  on  them ;  passed  through 
the  bridge  daily,  and  must  have  known  of  its  height  and  con- 
dition. The  case  standing  in  this  position,  the  jury  were  to!d 
that,  if  Carbine  knew  of  the  defective  and  dangerous  condition 
of  the  bridge,  he  could  not  recover ;  that  if  he  engaged  as  brake- 
man  with  knowledge  of  what  his  duties  were,  and  continued  as 
brakeman  when  he  knew  of  the  dangers  attendant  upon  his  re- 
maining there,  then  he  assumed  the  risks  that  he  might  incur 
by  remaining  in  the  defendant's  employ;  but,  if  he  elected  to 
continue  in  his  employment  after  he  knew  of  the  dangerous 
character  of  the  bridge,  he  continued  at  his  own  risk.  These 
instrjictions  correctly  state  the  law  as  applicable  to  the  case  at 
bar.  The  plaintiff  insists  that  "the  continuance  of  the  servant 
in  his  employment,  with  knowledge  of  the  defect,  is  not  neces- 
sarily a  bar  to  his  recovery."  As  an  abstract  proposition  this 
may  be  correct.  There  may  be  exceptions  to  the  genera!  rule, 
— cases  where  a  servant  would  have  a  right  of  recovery  although 
he  continues  in  service  with  knowledge  of  defects  in  the  instru- 
mentalities of  his  vocation.  He  may  know  of  a  defect,  but  not 
of  the  hazard  likely  to  arise  from  it.  He  may  have  known  of  it, 
but  had  reason  to  believe  it  had  been  remedied.  It  has  been 
held  in  some  jurisdictions  that  if,  upon  notice,  the  master  as- 
sures the  servant  that  he  will  remove  the  defect,  and  the  servant 
continues  in  the  employment  on  such  assurance,  he  is-presumed 
not  to  have  waived  the  defect,  and  may  maintain  an  action 
against  the  master  for  any  injury  caused  by  it.  But,  whatever 
these  causes  are,  they  constitute  exceptions  to  the  general  rule 
above  stated.  We  do  not  say  that  an  employee  who  takes  a 
risk  that  imperils  his  safety  cannot  in  any  case  maintain  an 
action,  but  we  do  hold  that,  if  he  knowingly  and  deliberately 
assumes  a  risk  that  leads  him  into  immediate  danger,  he  cannot 
recover  for  injuries  that  arise  from  perils  that  are  obvious  and 
certain.  The  case  at  bar  was  not  within  any  exception  to  the 
general  rule.  There  is  nothing  in  the  record  to  show  that  there 
was  any  testimony  tending  to  support  a  case  within  any  excep- 
tion, but  the  case  calls  for  the  application  of  the  naked  rule  that, 
if  the  intestate  continued  in  service  with  a  knowledge  of  the 
dangerous  character  of  the  bridge,  he  did  so  at  his  peril.  Hav- 
ing assumed  the  perils  of  his  employment  in  respect  to  the 
bridge,  the  question  of  contributory  negligence  was  not  in  the 
case,  for  if  he  was  not  guilty  of  it  he  had  no  right  of  recovery. 
The  case  stands  exactly  the  same  in  regard  to  a  lack  or  want  of 
means  warning  or  notifying  a  brakeman  of  the  approach  to  the 
bridge.     The  want  of  such  means  of  warning,  or  rather,  the 
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perils  arising  therefrom,  were  risks  he  assumed  by  continuing  in 
his  employment.  There  was  no  error  in  the  illustrations  used 
by  the  court.  The  bridge  was  built  in  1S62,  and  there  was  no 
question  in  the  case  affected  by  the  statute  of  1872,  or  R.  L. 
^3418,  3419;  and  it  is  difficult  to  see  how  there  could  have 
been  if  the  structure  had  been  erected  since  1872,  for  Carbine 
having  assumed  the  perils  of  his  employment  in  respect  to  the 
bridge,  the  negligence  of  the  defendant  in  that  aspect  of  the 
case  became  immaterial.    Judgment  affirmed.    All  concur. 


Boston  and  Albany  R.  Co. 

{^MatstuAusttts  Suprtme  Judicial  C<mrt.  Octeder  19,  1888.) 

Muter  and  Servant — Brakaman— AHumption  of  RItka — Slfnal-poatr— If 
the  distance  between  a  single  post  and  the  ladder  on  a  freight  car  is  only 
one  foot,  and  permanent  erections  so  near  the  track  are  lew  and  excep- 
tional, a  brakeman  who,  on  his  first  trip,  was  ignorant  of  the  proximity  of 
any  such  erections  and  was  not  warned  thereof,  did  not  assume  the  risk 
of  accidents  arising  therefrom,  the  danger  not  being  so  obviously  incident 
to  his  employment  that  he  must  be  presumed  to  know  it. 

On  report  from  Superior  Court,  Worcester  County. 

Tort  by  Patrick  ]■  Scanlon  against  the  Boston  &  Albany  R. 
Co.  to  recover  damages  for  personal  injuries  sustained  whilst  a 
^^  brakeman  in  the   employ  of  the  defendant.     Whilst 

plaintiff  was  riding  upon  a  car,  a  signal-post  on  de- 
fendant's line  which  was  so  erected  that  cars  passed  within  one 
foot  of  it,  struck  him  and  knocked  him  ofl  the  car.  At  the 
trial,  a  verdict  was  directed  for  the  defendant,  and  the  case  was 
thereupon  reported  for  the  opinion  of  the  supreme  judicial 
court. 

W,  S.  B.  Hopkins  for  plaintiff. 

Frank  P,  Goulding  for  defendant. 

W.  Allen,  J. — The  danger — the  risk  of  injury  which 
it  is   claimed  that  the  plaintiff  assumed — was   not    the  par- 
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ticular  danger  from  the  post  which  caused  the  injury,  but  the 
general  danger  from  structures  and  erections  near  the  ' 

track.  The  plaintifl  had  no  actual  knowledge  of  the  — Enwiiou 
danger,  and  be  cannot  be  held  to  have  assumed  the  '"^ '™«^- 
risk  of  it  unless  the  character  of  the  danger  and  the  circum- 
stances are  such  as  to  show  that  he  ought  to  have  known  and 
appreciated  it.  The  lact  that  it  was  incident  to  the  employ- 
ment is  not  sufficient.  Danger  from  dangerous  machinery  or 
appliances  or  structures  is  incident  to  employment  upon  them, 
but  the  risk  is  not  assumed  by  the  employee  unless  he  knows  the 
danger,  or  unless  it  is  so  obviously  incident  that  he  will  be  pre- 
sumed to  know  it.  The  danger  in  this  case  was  not  from  ob- 
jects casually  or  accidentally  near  the  side  of  the  car,  but  from 
permanent  erections  maintained  near  the  track  by  the  defendant. 
The  circumstances  are  not  such  that  the  plaintiff  will  be  pre- 
sumed to  or  ought  to  have  known  of  the  danger.  He  did  not 
know  that  there  were  erections  so  near  the  track  as  to  endanger 
him.  Such  erections  were  in  fact  few  and  exceptional.  Within 
IS  miles  of  Boston  there  were  three  signal-posts,  one  telegraph 
pole,  and  three  bridges  and  abutments.  It  does  not  appear 
whether  there  were  any  others  upon  the  road.  It  was  the  plain- 
tiff's first  trip  as  brakeman.  He  was  unfamiliar  with  the  road 
and  with  the  running  of  trains,  and  was  not  informed  that  there 
was  any  such  danger,  or  in  any  way  cautioned  in  regard  to  it; 
and  he  had  no  reason  to  know  that  there  were  permanent  erec- 
tions so  near  the  tracks  as  to  make  it  dangerous  for  him  to  be 
upon  the  place  on  the  car  which  was  provided  by  the  defend- 
ant. Lovejoy  v.  Boston  &  L.  R.  Co.,  125  Mass.  79,  was  a  case 
in  some  respects  very  similar  to  this.  An  engineer,  leaning  out 
from  the  cab  of  his  engine,  was  struck  by  a  signal-post.  The 
post  was  one  of  a  series  equally  distant  from  the  track.  The 
abutments  of  46  bridges,  and  numerous  buildings,  station  en- 
trances, and  other  structures  on  the  line  of  the  railroad,  were  as 
near  to  the  track.  And  these  facts  were  known  to  the  plaintiff. 
The  court  say :  "  If  there  was  any  danger  to  the  plaintiff  while 
in  the  performance  of  his  duties  from  the  structures  thus  placed 
it  was  a  risk  he  had  assumed.  He  knew  the  manner  in  which 
the  road  was  constructed,  and  the  proximity  to  the  track  of 
these  structures,  and  the  methods  employed  in  the  management 
of  the  trains.  The  defendant  had  the  right  to  construct  its 
road  and  conduct  its  business  in  this  manner;  and,  as  was  said  , 
in  Ladd  v.  New  Bedford  R.  Co.,  119  Mass.  412,  is  not  liable  to 
one  of  its  servants  who  is  capable  of  contracting  for  himself, 
and  knows  the  danger  attending  the  business  in  the  manner  in 
which  it  is  conducted,  for  an  injury  resulting  therefrom."  In 
Yeaton  v.  Boston  &  L.  R.  Co.,  i35Mass.  418,  15  Am.  &  Eng.  R. 
88  A.  &  £.  b:  Cas.-4 
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Cas.  253,  the  plaintiff  was  employed  upon  a  switching  engine 
which  was  used  to  move  cars  about  the  defendant's  yard,  and 
part  of  plaintiff's  business  was  to  move  damaged  cars,  and  he 
knew  the  danger  that  attended  handling  them,  and  sometimes 
examined  cars  to  see  if  they  were  damaged.  The  court  held 
that  the  defendant  was  not  bound  to  give  notice  to  the  plain- 
tiff that  a  particular  car,  which  was  in  the  yard  to  be  moved, 
was  defective,  but  that  the  plaintiff  took  the  risk  of  ascertaining 
that  fact.  In  the  case  at  bar  it  was  the  general  danger  from 
permanent  structures,  of  which  the  defendant  failed  to  give  no- 
tice. Leary  t.  Boston  &  A.  R.  Co.,  139  Mass.  580,  was  the  case 
of  a  fireman  upon  a  switching  engine,  who  was  standing  upon  the 
foot-board  of  the  engine,  and  was  thrown  off  by  the  jolting  of 
the  engine  in  crossing  frogs  and  switches.  It  was  held  that  upon 
the  plaintiff  had  full  knowledge  of  the  danger,  and  assumed  the 
risk,  and  that  the  defendant  was  not  in  fault.  In  Ferren  v.  Old 
Colony  R.  Co.,  143  Mass.  197,  the  plaintiff  was  injured  by  being 
pressed  between  a  car  which  he  was  pushing  and  a  building. 
He  knew  the  position  of  the  building  and  of  the  car,  but  did 
not  appreciate  the  peril.  The  court  say :  "  The  material  point 
of  distinction  between  this  case  and  many  others  is  that  here  it 
is  open  to  the  jury  to  find  that  the  plaintiff  did  not  know  or  ap- 
preciate the  risk  of  the  work  upon  which  he  was  engaged,  and 
that,  in  the  exercise  of  due  care,  he  was  not,  as  matter  of  law. 
bound  to  know  or  appreciate  the  same."  In  the  case  at  bar  we 
think  that  the  danger  was  not  so  obviously  incident  to  the  em- 
ployment that  the  plaintiff  can  be  held  to  have  assumed  the  risk 
of  injury  from  it,  and  that  it  cannot  be  said,  as  matter  of  law, 
that  he  was  bound  to  know  and  appreciate  the  danger.  New 
trial  granted. 

Master  and  Sarvant— N«c1lKanca— Eractiotii  In  Proximity  to  Track.— See 
Ryan  v.  Canada  S.  R.  Co.,  26  Am.  &  Eng.  R.  Cas.  344,  note,  3S0:  Bal- 
timore A  O.  R.  Co.  V.  Rowan.  23  lb.  390,  note,  397. 

Sams  — Switchman  —  A»umption  of  Ritht  —  Switch-ttand.— Plaintiff,  a 
switchman,  was  enj^aged  in  removing  Bat  cars,  and,  in  the  course  of  his 
duties,  passed  to  the  rear  and  east  side  of  a  car  and  got  down  upon  the 
step  ready  to  get  off.  While  in  this  position,  the  stand  of  a  swiicii  struck 
him  and  Knocked  him  oS.  The  distance  from  the  switch-stand  to  the 
side  of  the  car  was  nine  or  ien  inches.  The  company's  printed  rules  pro- 
vided that  no  buildings,  wood,  freight,  or  material  of  any  kind  should  be 
ailowed  within  six  feet  of  the  main  track.  Plaintilf  testified  that  he  knew 
of  this  rule  and  expected  to  lind  the  track  clear;  that  he  knew  there  was  a 
swilch-stand  there,  but  did  not  know  and  had  never  been  informed  that  it 
was  so  near.  The  evidence  showed  that  most  of  the  work  in  the  yard 
done  on  the  west  side  of  the  cars,  but  that  sometimes  the  men 


east  side.  It  did  not  appear,  however,  that  plaintiff  had  ridden  or  got  oS 
on  that  side  before.  The  switch-stand  had  been  in  the  same  position  for 
about  fourteen  years.  Plaintiff  had  worked  in  the  yard  seven  or  eight 
days.     I/ir/i/,  that  the  peril  arising  from  the  switch-stand  was  not  one 
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assumed  by  the  plaintiff,  and  that  the  evidence  was  sufficient  to  establish 
negligence  on  tlie  part  of  the  railroad  company.  Pidcock,  v.  Union  Pac 
R.  Co.  (Utah),  19  Pac,  Rep.  191.    The  court  said  : 

'■  It  is  said,  however,  that  the  peril  was  one  assumed  by  the  plaintiS  on 
-entering  the  service  of  defendant.  It  is  true  that  the  company  was  not 
liable  for  the  ordinary  risks  incidents  to  plaintiff's  employment,  or  to  such 
dangers  as  he  might  have  known  and  avoided  in  the  use  of  reasonable 
diligence.  But  he  did  not  assume  such  risks  as  without  fault  on  his  part 
he  might  be  exposed  to  by  the  negligence  of  the  defendant.  In  the  case 
of  Hulsehan  v.  Green  Bay,  W.  &  St.  P.  R.  Co.,  iz  Am.  &  Eng.  R.  Cas. 
20S.  it  appeared  the  plaintiff,  a  switchman,  struck  his  toe  against  a  piece 
■of  wood  allowed  to  lie  along  the  track,  and  was  thrown  down  and  injured 
by  a  car  that  he  was  attempting  to  couple.  The  court  said  :  "  The  evi- 
dence shows  that  the  plaintiff,  when  he  received  the  injuries,  had  only 
been  in  the  defendant's  employ  as  a  brakeman  about  two  weeks ;  that  he 
knew  there  was  wood  scattered  along  the  tracks  near  the  wood-pile  on 
the  road,  but  that  he  had  not  noticed  that  wood  was  scattered  along  the 
track  at  the  place  he  was  injured.  .  .  .  His  evidence  shows  that  he  had 
a  general  knowledge  of  the  neglect  of  the  company  in  keeping  its  tracks 
clear  about  its  wood-yards.  There  is,  however,  no  evidence  snowing  his 
knowledge  of  the  condition  of  the  track  at  the  place  where  the  injury 
occurred.  This  evidence  is  not  conclusive  upon  the  plainiiff  that  he 
assumed  all  risk  which  arose  from  such  neglect  of  the  company.  Even 
had  he  known  of  the  existence  of  the  wood  lying  along  the  side  of  the 
track  at  the  place  where  he  was  injured,  it  would  not  be  conclusive 
.against  him.  He  miffht  have  a  general  knowledge  of  the  defects  of 
the  road,  but  may  not  nave  had  sucn  knowledge  of  the  dangerous  char- 
acter of  such  obstructions  as  to  absolutely  charge  him  with  the  assump- 
tion of  all  risk  arising  from  such  obstructions.  Notwithstanding  his 
knowledge  of  the  fact  of  the  obstruction,  still  it  was  a  question  for 
the  jury  whether  he  was  guilty  of  negligence  in  remaining  in  the  employ 
of  the  defendant  after  such  knowledge.  For  this  reason,  and  because 
there  was  no  evidence  that  he  had  knowledge  of  the  particular  obstruc- 
tion which  caused  the  injury,  we  cannot  say  that  the  verdict  of  the  jury 
upon  this  question  is  against  the  evidence."  In  the  case  of  St.  Louis, 
Ft  S.  &  W.  R.  Co.  V.  Irwin,  16  Pac.  Rep.  146,  the  court  said  :  "  It  is  true 
that  he  had  run  over  the  rocid,  and  through  the  bridge,  daily,  for  three 
months  preceding  the  accident.  He  knew  of  the  existence  of^the  bridge, 
and  that  it  was  constructed  with  overhead  timbers  ;  but  it  does  not  neces- 
sarily follow  that  he  was  acquainted  with  the  proximity  of  the  braces  to 
the  top  of  the  caboose  or  cars.  When  he  entered  the  service  of  the  com- 
pany, he  assumed  the  ordinary  risks  incident  to  the  service,  and  If  he 
enters  or  continues  in  the  service  with  a  knowledge  of  the  risk  or  dancer, 
and  without  objection,  he  must  abide  the  consequences.  .  .  .  The  law, 
however,  does  not  require  that  an  employee  shall  know  of  all  defects 
or  obstructions  that  may  exist  on  the  road,  or  in  the  service  in  which  he 
is  engaged.  And  it  cannot  be  said  that  the  peril  in  this  case  was  so  ob- 
vious and  patent  that  Irwin  must  have  knontn  it.  He  had  a  right  to 
assume  that  the  company  had  done  its  duty  and  placed  its  track  in  such 
a  condition  that  he  could  perform  his  duties  with  reasonable  safety." 
To  the  same  effect  are  Chicago  &  I.  R.  Co.  v.  Russell,  91  III,  298;  Illinois 
Cent.  R.  Co.  v.  Welch,  52  111.  183  ;  and  White  v.  Nonantum  Worsted  Co  . 
144  Mass.  376.  Inasmuch  as  our  view  of  the  law  accords  with  the  cases 
cited,  we  will  not  extend  this  opinion  by  adding  a  consideration  of  num- 
t-rous  other  cases  to  which  reference  was  made  in  the  argument  o£  coun- 

8«n« — Sectlon-hud— Travailing  on   Tr«in.— PlaintiS,  a  section-hand. 
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while  OQ  his  way  to  dinner,  on  one  of  defendant's  trains,  was  forced, 
owing  to  the  great  number  of  persons  on  the  platform,  to  stand  on  the 
bottom  step  oi  the  caboose.  While  in  this  position  he  was  struck  on  the  ' 
back  of  the  head  while  the  train  was  in  motion,  by  the  lever  or  signal  of 
a  switch  that  stood  in  the  yard.  The  switch-stand  was  within  four  fei^t 
of  the  railroad  track,  and  when  in  an  upright  position  was  that  distance 
from  the  track;  but  when  in  a.  leaning  or  slanting  position  was  so  near  as 
to  come  in  contact  with  the  side  of  the  cars  as  they  passed  along  the 
railway  track,  //tld,  that  plaintiff  had  a  right  to  expect  that  no  suc^  ob- 
struction would  exist  in  such  proximity  to  the  train  as  to  cause  injury, 
and  that  there  was  sufficient  evidence  to  justify  the  court  in  submittine 
the  case  to  the  jury.  Boss  v.  Northern  Pac.  R.  Co.  (Dak.),  40  N,  VT 
Rep.  590. 

Sama—ConctrLCtlon-hand,— A  complaint  in  an  action  for  damages  for 
personal  injuries  alleged  that  plaintiff,  a  construction-hand,  at  the  time 
of  his  injuty  was  travelling  ujpon  a  flat  car  in  the  course  of  his  em- 
ployment ;  that  by  direction  of  the  company's  agent  he  took  his  seat  upon 
the  edge  of  the  car,  "  as  was  the  universal  custom  ;"  that  after  taking  his 
position  thereon,  plaintiff  was  knocked  oil  the  cars  by  a  stake  or  beam  oE 
which  he  had  no  knowledge  or  means  of  knowledge,  and  which  through 
gross  negligence  was  placed  and  left  standing  so  near  the  railroad  tia:dc, 
and  in  such  a  manner  as  to  strike  the  plaintifl  while  riding  on  the  car. 
/fe/d,  that  plaintiff  did  not  assume  the  risk  of  accident  from  such  erec- 
tions as  the  stake  or  beam  in  question,  and  ihat  the  averment  that  be 
took  the  position  he  was  ordered  to  take,  "as  was  the  universal  custom," 
did  not  imply  an  admission  that  be  thereby  assumed  the  risk  of  dangers 
which  he  alleged  were  unknown  to  him.  Arabello  v.  San-  Aatoaio  £  A. 
P,  R.  Co.  {Tex).  1 1  S.  W.  Rep.  913. 


Bos-TON,  Concord,  and  Montreal  R.  Co. 

(80  Me.  63.) 

Partonal  Injuri** — Nag  I  iganca— Conflicting  Tsrtlmony— Provinca  of  Jwry. 
— Although,  in  actions  for  persona)  injuries,  the  question  of  contributory 
negligence  depends  upon  undisputed  facts,  it  is  properly  submitted  to  the 
jury  if  different  inferences  may  be  drawn  from  the  facts,  or  if  the^  are  of 
such  nature  that  fair-minded  men  mav  arrive  at  different  conclusions. 

8ama — Contributory  Nagligance — Evidenea, — When  the  evidence  shows 
that  plaintiff,  a  brakeman,  ascended  a  freit;ht  car  in  answer  to  a  sig^na!  for 
brakes,  but  before  reaching  the  top  of  the  car  was  caught  by  the  awning 
of  a  station  which  projected  within  18  inches  of  the  top  of  the  car,  ana 
was  thrown  to  the  ground,  ihere  is  no  evidence  of  contributory  negligence 
justifying  the  court  in  withdrawing  the  case  from  the  jury,  even  though 
the  engine  might  have  controlled  the  train  under  steam,  if,  at  the  time  of 
the  accident,  plaintiff's  opportunities  of  acquiring  knowledge  of  the  awn- 
ing were  so  lew  that  he  might  reasonably  be  pre-iunied  to  be  ignorant  of 
its  proximity. 
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Muter  mnd  Sarvftitt— Traffic  Agree ment—Llftbl lit)  of  Lessor.— A  railroad 
company,  over  a  section  of  whose  track  another  company,  by  virtue  of  a 
oiBtract,  runs  its  trains,  is  liable  in  tort  to  the  latter's  brakeman.  who, 
-without  fault  of  himself,  or  of  his  co  employees,  receives  a  personal  injury 
while  in  the  performance  of  his  duty  on  his  employer's  train,  solely  by  rea- 
son of  the  negligent  construction  of  the  former  s  depot. 

LexM — St^utory  Authority— Liability  of  Lettor. — A  railroad  company 
which  leases  its  road  pursuant  to  a  statutory  authority  which  does  not  con- 
tain any  provision  releasing  it  from  the  performance  o(  its  duties  to  the 
public  IS  liable  for  personal  injuries  sustained  by  the  brakeman  of  a  third 
company  rightfully  upon  the  road,  caused  by  a  defect  in  the  construction 
of  the  awning  of  a  station. 

Master  and  Servant — Negligenoa — Defective  Premises— Evidence. — In  an 
action  by  a  brakeman  for  damages  for  injuries  sustained  through  the 
proximity  of  the  awning  of  a  station  to  the  ladder  of  a  freicht  car  which  he 
was  ascending,  testimony  that  the  awning  of  no  other  statioit-house  on 
the  line  was  similar  to  the  one  which  caused  the  injury,  is  admissible. 

On  exceptions  aqd  motion  to  set  aside  a  verdict,  from 
Supreme  Judicial  Court,  Cumberland  County. 

Action  on  the  case  by  Joseph  C.  Nugent,  a  brakeman  in  the 
«mploy  of  the  Portland  &  Ogdensburg  R.  Co.,  to  recover  dam- 
ages for  personal  injuries  sustained  while  travelling  over  the 
<]efendant  company's  line,  in  the  course  of  his  employment. 
The  jury  returned  a  verdict  for  plaintiff  for  $3,100,  whereupon 
the  defendant  filed  exceptions  and  moved  to  set  aside  the  verdict. 
Wilbur  F.  Lunt  and  Joseph  W.  Spaulding  for  plaintiff. 

Almon  A.  Strout  for  defendant. 

Virgin,  J.— By  a  contract  of  March  i,  1884,  the  Portland  & 
Ogdensbui^  R.  Co.,  for  certain  valuable  considerations  therein 
expressed,  was  permitted,  among  other  things,  to  run  all  of  its 
through  freight  trains,  for  one  year  at  least,  over  that  portion  of 
the  defendant's  tracks  between  certain  named  stations,  ^^ 

between  which  was  the  Bethlehem  station  ;  the  de- 
fendant "  assuming  all  liability  and  risk  of  accident  arising  from 
defect  of  road-bed  or  track,  or  default  of  its  employees  or  ser- 
vants." On  June  ig,  1884,  while  the  permit  was  in  full  force, 
the  Boston  &  Lowell  R.  Co.  leased  for  99  years  the  defendant's 
railroad,  stations,  etc.;  agreeing  to  save  harmless  the  defendant 
"against  all  claims  for  injuries  to  persons  during  the  term,  from 
any  and  all  causes  whatever."  The  plaintiff  was  rear  brakeman 
on  a  Portland  &  Ogdensburg  special  freight  train,  bound  west. 
While  he,  in  pursuance  of  a  signal  for  setting  brakes,  was  rapidly 
ascending  the  iron  ladder  on  the  side  of  a  box  car  to  perform 
his  duty  of  setting  the  brake  thereon,  the  train  being  in  motion, 
his  head  came  in  contact  with  the  end  of  the  depot  awning,  of 
same  height  as  the  car,  and  18  inches  therefrom,  and  he  was 
thereby  knocked  off  between  the  cars,  and,  before  he  could  ex- 
tricate himself,  his  right  arm  was  so  crushed  by  the  wheels  of  the 
saloon  car  that  amputation  became  necessary.     Thejury,  aftera 
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charge  to  which,  so  far  as  the  general  men'ts  of  the  case  is  cori- 
cerned,  no  exception  is  alleged,  returned  a  verdict  for  the  plain- 
tiff for  $3,100.  Under  the  instructions,  the  jury  must  have  found 
(1)  that  the  awning  was  negligently  constructed  on  account  of 
its  proximity  to  the  passing  car;  (2)  that  the  injury  was  caused 
solely  thereby ;  and  (3)  that  the  plaintiff  was  in  the  exercise  of 
ordinary  care  at  the  time  of  the  injury. 

It  is  contended  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  that,  as  the  facts  in  relation  thereto  were  undis- 
puted, the  question  was  one  of  law,  and  should  there- 
^mtioBof  fore  have  been  decided  by  the  presiding  justice, 
entribiiorjr  ^^hich  he  declined  to  do,  but  submitted  it  to  the  jury, 
rnrerif  tab-  While  there  are  numerous  cases  wherein  questions  of 
Bitted Mjarr.  the  negligence  of  both  parties,  in  actions  of  this  na- 
ture, have  been  decided  by  the  Court  on  undisputed 
facts,  still  the  negligence  of  neither  party  can  be  conclusively 
established  by  a  state  of  facts  from  which  different  inferences 
may  be  fairly  drawn,  or  upon  which  fair-minded  men  may  rea- 
sonably arrive  at  different  conclusions.  Brown  v.  European  & 
N.  A.  R.  Co.,  58  Me.  384;  Lesan  v.  Maine  Cent.  R.  Co.,  7y  Me. 
85,  91  ;  23  Am.  &  Eng.  R.  Gas.  245;  Shannon  v.  Boston  & 
A.  R.  Co.,  78  Me.  52,  60;  23  Am.  &  Eng.  R.  Gas.  571  ;  Snow 
V.  Housatonic  R.  Co.,  8  Allen,  441  ;  Treat  v.  Boston  &  L.  R. 
Co.,  131  Mass.  371  ;  3  Am.  &  Eng.  R.  Gas.  423;  Peverly  v. 
Boston,  136  Mass.  366  ;  Lawless  v.  Connecticut  River  R.,  Id.  i  ; 
18  Am.  &  Eng.  R.  Gas.  96;  Sioux  City  &  P.  R.  Go.,  v.  Stout, 
17  Wall,  657,  663,  664.  As  a  practical  illustration  of  this  propo- 
sition: The  conductor  of  a  freight  train  had  resided  at  the  place 
of  accident  for  20  years,  and, as  conductor  and  brakeman,  passed 
the  station  once  or  twice  daily  for  7  years.  Just  as  his  train 
started  up,  he  caught  hold  of  the  side  ladder  of  a  passing  car, 
and,  without  any  call  of  duty  there,  as  he  climbed  towards  the 
top,  was  struck  and  killed  by  the  roof  of  the  depot  which  pro- 
jected over,  and  within  34  inches  of  the  car,  and  the  court  was 
divided  on  the  questions  of  negligence  involved.  Gibson  v.  Erie 
R.  Go.,  63  N.  Y.  449.  So  in  another  case  where  a  brakeman 
(the,  plaintiff)  who  had  pulled  out  the  pin  and  disconnected  a 
portion  of  the  train  from  the  engine,  was  walking  beside  the 
train,  and,  on  signal  for  brakes,  ran  up  the  side  ladder  of  a  car, 
and  was  struck,  knocked  off,  and  lost  his  arm,  by  the  awning 
which  projected  within  18  inches  of  the  car,  the  court  held  the 
plaintiff  not  guilty  of  contributory  negligence,  but  set  aside  the 
verdict  of  $10,000  as  excessive.  The  court  remarked :  "  It  would 
be  preposterous  in  us  to  say,  or  to  ask  a  jury  to  say,  that  a 
brakeman,  engaging  in  the  service  of  a  company,  must  be  held 
to  know  whether  or  not  there  may  be  one  among  the  station 
houses  whose  roof  or  awning  so  projected  over  the  line  of  the 
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road,  that  a  brakeman  on  a  freight  train,  in  the  performance  of 
his  duties,  would  be  liable  to  be  swept  from  the  train  by  collision 
with  it."  Illinois  Cent.  R.Co.  v.  Welch,  52  111.  183.  We  are  of 
opinion  that  the  presiding  justice  very  properly  submitted  to 
the  jury  the  question  of  the  defendant's  negligence,  and  also 
that  of  the  plaintitf's  exercise  of  ordinaiy  care. 

Moreover,  a  careful  examination  of  all  the  testimony  bearing 
upon  these  questions,  aided  by  the  exhaustive  argument  of 
counsel,  has  failed  to  satisfy  us  that  we  ought  to  interpose 
and  set  the  verdict  aside.  And,  without  taking  space  to  state 
our  reasons  at  length,  we  remark :  The  train  never  stopped  at 
this  station,  except  when  obstructed  by  another,  and  occasionally 
down  by  the  tank  for  water.  His  attention  was  never  particu- 
larly called  to  the  nearness  of  the  awning,  as  he  had  no  occasion 
to  notice  it  in  passing.  When  the  accident  happened  the  plain- 
tifif  was  engaged  in  the  prompt  performance  of  a  call  to  active 
duty.  The  exigency  caused  by  the  repeated  starting  and  stop- 
ping of  the  mixed  train  required  his  speedy  ascent  to  the  top  of 
the  car  by  means  of  the  ladder.  Before  he  reached  it  his  car, 
being  in  motion,  arrived  at  the  awning.  Due  care  on  the  part 
of  the  defendant  required  space  enough  between  the  car  and  the 
awning  for  reasonable  action  of  body,  arms,  and  legs  of  the 
brakeman,  whose  duty  required  him  to  ascend  the  ladder  there. 
It  was  deficient  in  this  respect,  and  the  plaintiff,  with  his  atten- 
tion properly  fixed  on  his  duty,  was  struck.  It  is  no  answer 
that  the  train,  though  on  a  down  grade  of  30  feet  to  the  mile, 
might  be  handled  by  .the  engine  when  working  steaib.  The 
plaintiff's  duty  was  not  to  rely  on  the  possibility  of  the  engine's 
holding  the  train,  but  to  perform  the  duty  signalled  by  the  con- 
ductor standing  on  the  engine ;  and  he  tost  his  right  arm  in  the 
prompt  attempt  to  perform  it,  in  consequence  of  the  defend- 
ant's faulty  awning.  The  acts  of  the  plaintiff  "  cannot  be  judged 
of  by  the  rule  applicable  to  the  persons  engaged  in  no  special  or 
particular  duty."  The  plaintiff's  previous  knowledge  of  the 
awning  must,  on  account  of  his  few  opportunities  for  gaining  it, 
have  been  comparatively  slight,  and  was  by  no  means  decisive. 
*'  The  service  then  and  there  to  be  performed  was  of  a  character 
to  require  his  exclusive  attention  to  be  fixed  upon  it,  and  that 
he  should  act  with  rapidity  and  promptness ;  and  it  could  hardly 
be  expected  that  he  should  always  bear  in  mind  the  existence 
of  the  defect,  even  if  he  knew  it,  or  be  prepared  at  all  times  to 
avoid  it."     Snow  v.  Housatonic  R.  Co.,  8  Allen,  441,  450. 

But  while  this  rule  may  not  be  seriously  questioned  as  between 
a  railroad  company  and  its  own  employees,  the  defendant  chal- 
lenges its  application  as  between  it  and  the  plaintiff.  This 
presents  the  question  whether  a  railroad  company,  over  a  sec- 
tion of  whose  track  another  company — by  virtue  of  a  contract — 
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runs  its  trains,  is  liable  in  tort  to  the  latter's  brakeman,  who, 
without  the  fault  of  himself  or  of  his  co-employees,  receives  a 
u«biiitTBr  personal  injury  while  in  the  performance  of  his  duty 
iMMrta*B<  on  his  employer's  train,  solely  by  the  reason  of  the 
pj^^''  negligent  construction  of  the  former's  depot.  We  are 
""^  of  opinion  that  it  is.    In  such  case,  the  only  materiality 

which  attaches  to  the  contract  between  the  companies  is  to 
make  certain  that  the  plaintiff  was  lawfully,  and  not  a  trespasser, 
on  the  defendant's  road.  And  although  the  defendant,  in  its 
contract  with  the  Portland  &  Ogdensburg  Co.,  in  express 
terms  "  assumed  all  liability  and  risk  of  accident  from  a  defect 
of  road-bed,  track,  or  default  of  its  employees,"  nothing  was 
thereby  added  to  the  defendant's  legal  obligation  and  duty; 
these  terms  did  not  express  all  which  the  law  required  of  rail- 
road companies  as  to  the  reasonable  safety  of  its  station-houses. 
Tobin  V.  Portland,  S.  &  P.  R.  Co.,  59  Me.  183.  It  is  common 
learning  that  as  a  compensation  for  the  grant  of  its  corporate 
franchise,  intended  in  large  measure  to  be  exercised  for  the 
public  good,  the  common  law  imposed  upon  the  defendant  a 
duty  to  the  public,  independent  of  contract  and  co-extensive 
with  its  lawful  use,  to  keep  its  road  and  its  appurtenances  in  a 
reasonablr.  safe,  and  proper  condition.  Thomasi'.  West  Jersey  R., 
lOi  U.S.  71, 83;  Bean  t'.  Atlantic  &  St.  L.  R.  Co.,  63  116.293,295. 
If  the  cause  of  action  were  a  breach  of  the  contract,  the 
3  ijntiEE  could  not  maintain  an  action  thereon  for  want  of  privity, 
Prhltrofcw-  But  this  is  an  action,  ex  delicto,  for  an  injury  caused 
tnetmotet-  by  a  neglect  of  a  duty  Created  by  law ;  Broom,  Com. 
MBtiki.  L^w  (4th  Ed.),  67s,  676,  and  cases;  and,  for  the  neg- 

lect of  such  a  duty,  privity  is  not  essential  to  the  maintenance 
of  an  action  of  tort  therefor.  Campbell  v.  Portland  Sugar  Co., 
62  Me,  552,  564;  Broom,  Com.  Law,  673  et  seq.  This  principle 
is  variously  illustrated  by  the  numerous  cases  cited  in  Broom, 
Comm.  655,  670,  thus  :  A  railroad  company  is  liable  for  the  loss 
of  a  passenger's  luggage,  whose  fare  was  paid  by  another,  not 
on  account  of  breach  of  contract,  but  of  legal  duty.  Marshall 
V.  York,  N.  &  B.  R.  Co.,  1 1  C.  B.  {73  E.  C.  L.)  655.  So,  where 
the  defendant  sold  naphtha  to  one  known  to  him  as  a  retailer 
of  fluids, .to  be  burned  in  lamps  for  illuminating  purposes,  and  a 
retailer  sold  a  pint  thereof  to  the  plaintiff  to  be  used  in  a  lamp, 
and  it  exploded,  the  defendant  was  held  liable,  "not  upon  any 
supposed  privity  between  the  parties,  but  upon  a  violation  of 
duty  in  the  defendant,  resulting  in  an  injury  to  the  plaintiff." 
Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64,  67,  So, 
where  a  chemist  compounded  a  hair  wash,  and  knowingly  sold 
it  to  a  husband  for  the  use  of  his  wife,  who  was  injured  by  its 
use,  the  wife  sustained  an  action  of  tort  for  the  injury  on  the 
ground  of  the  defendant's  breach  of  duty.     Geoi^e  v.  Skiving- 
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ton,  L.  R.  5  Exch.  i.  In  like  manner  "where  a  stage  propric- 
tor,"  said  Parke,  B.,  "  who  may  have  contracted  with  the  master 
torarry  his  servant,  is  guilty  of  neglect,  and  the  servant  sustains 
personal  damage,  he  is  liable  to  the  latter ;  for  it  is  a  misfeasance 
towards  him,  if,  after  taking  him  as  a  passenger,  the  proprietor 
or  his  servant  drives  without  care,  as  it  is  a  misfeasance  towards 
every  one  travelling  on  the  road.  So,  if  a  mason  contracts  to 
erect  a  bridge,  or  other  work,  over  a  public  road,  which  he  con- 
structs not  according  to  the  contract,  and  the  defects  are  a 
nuisance,  a  third  person,  who  sustains  an  injury  by  reason  of  its 
defective  construction,  may  recover  damages  from  the  con- 
tractor, who  will  not  be  allowed  to  protect  himself  from  liability 
by  showing  an  absence  of  privity  between  himself  and  the  in- 
jured person,  or  by  showing  that  he  is  responsible  to  another  for 
breach  gf  the  contract."  Longmeid  v.  Holliday,  6  Eng.  Law 
&  Eq.  563.  So,  where  a  station,  being  in  the  joint  occupation 
of  the  dt:fendant  and  another  railway^  the  plaintiff's  decedent, 
a  blacksmith  in  the  service  of  the  other  railway,  while  engaged 
in  repairing  one  of  its  wagons  on  a  siding  at  the  station,  was 
killed  by  the  negligent  shunting  of  the  defendant's  train  on  that 
siding,  a  motion  to  set  aside  a  verdict  for  the  plaintiff  was  over- 
ruled.    Vose  V.  Lancashire  &  Y.  R.,  2  Hurl.  &  N.  728. 

And  it  seems  that  an  apothecary  who  administers  improper 
medicine  to  his  patient,  or  a  surgeon  who  unskilfully  treats  him 
for  his  injury,  is  liable  to  the  patient  even  when  the  father  or 
friend  of  the  patient  was  the  contractor.  Pippin  v.  Sheppard, 
II  Price,  400;  GladweJl  v.  Steggall;  5  Bing.  N.  C.  733,  35 
E.  C.  L.  392 ;  Thomas  v.  Winchester,  6  N.  Y.  397. 

The  principle  is  sustained  in  the  well-considered  case  of 
Sawyer  v.  Rutland  &  B.  R.  Co.,  27  Vt.  370,  which  was  re-exam- 
ined and  reaffirmed  by  the  same  learned  court  in  Merrill  v. 
Montpelier  &  W.  R.  Co.,  54  Vt.  200.  Also  in  Smith  v.  New 
York  &  H.  R.  Co.,  19  N.  Y.  127 ;  Snow  v.  Housatonic  R.  Co., 
8  Allen,  441  ;  Pierce,  R.  R.  274 ;  Patt.  Ry.  Ace.  Law,  §  228  ;  2 
Wood,  Ry.  Law,  1338,  1339  and  notes.  We  are  aware  that  this 
view  is  not  in  accordance  with  Murch  v.  Concord  R.  Co.,  29 
N.  H.  35,  and  Pierce  v.  Concord  R.  Co.,  51  N.  H.  593,  which 
cases  were  cited  by  a  divided  court  in  this  state  on  another 
point  (Mahoney  v.  Atlantic  &  St.  L.  R.  Co.,  63  Me.  72);  but, 
notwithstanding  our  high  opinion  of  the  learned  court  which 
pronounced  these  opinions,  we  think  tlie  views  herein  declared 
are  more  satisfactory.  Our  opinion  therefore  is  that  the  plain- 
titr  had  the  lawful  right,  as  brakeman  on  the  train  of  the 
P.  &  O.,  to  pass  and  repass  by  the  Bethlehem  station-house  of 
the  defendant,  which  therefore  owed  a  duty  to  him  to  construct 
and  maintain  its  station-house  there  in  such  a  reasonably  safe 
manner  that  its  awning  would  not  injure  him  while  in  the  per- 
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formance  of  his  duty  with  due  care ;  and  that  a  negligent  breach 
of  that  duty  by  the  defendant,  having  resulted  in  a  personal 
injury  to  the  plaintiff  without  fault  on  his  part,  he  is  entitled  to 
maintain  this  action  therefor,  unless  the  leasing  and  consequent 
full  possession  of  the  defendant's  road  by  the  B.  &  L.  constitutes 
a  defence. 

It  is  declared  to  be  the  settled  law  of  this  country  that  one 
railroad  corporation  cannot,  without  statutory  authority,  divest 
itself  of,  or  relieve  itself  from,  any  duty  or  liability  imposed  by 

its  charter  or  the  general  laws  of  the  state,  by  leas- 
pufMirn-'  '"S  '^^  road  and  appurtenances  to  another.  York 
inaedrrMi  &  M.  L.  R.  Co.  V.  Winans,  17  How.  30;  Thomas  v. 
b^rtit-il"'*  ^^^^  Jersey  R.,    lOi   U.  S.  71, 83.     Assuming  the 

lease  of  the  defendant  road,  station-houses,  etc., 
to  the  Burlington  &  Lamoille  to  have  been  duly  authorized  by  the 
respective  legislaturesofthestates  which  granted  their  charter, 
and  that  the  lessee  had,  months  before  the  plaintiff's  injury,  re- 
ceived under  the  lease  full  possession,  management,  and  control, 
was  the  defendant  thereby  relieved  from  liability  to  this  plaintiff 
for  his  injury?  This  court  has  held  that  an  authorized  lease  of 
a  railroad  does  not  relieve  the  lessor  from  the  liability  under 
the  general  statute,  nor  an  injury  caused  to  property  along  its 
line  by  fire  communicated  by  a  locomotive  of  the  lessee.  Pratt 
V.  Atlantic  &  St.  L.  R.  Co.,  42  Me.  579 ;  Stearns  v.  Same,  46 
Me.  95.  In  Massachusetts,  both  lessor  and  lessee  are  held  liable 
for  the  injury  under  a  like  statute.  IngersoU  v.  Stockbridge  & 
P.  R.  Co.,  8  Allen.  438;  Davis  v.  Providence  &  W.  R.  Co.,  121 
Mass.  134,  Courts  of  the  highest  respectability  have  held,  in 
well-considered  opinions,  that  the  duly-authorized  leasing  of  one 
railroad  to  another  does  not  absolve  the  lessor  from  liability  to 
a  passenger  for  injury  caused  by  the  negligent  acts  of  the 
lessee's  employees,  unless  the  statute  authorizing  the  lease  con- 
tains an  express  exemption  to  the  lessor  ;  that  "grants  to  cor- 
porations, whether  of  powers  or  exemptions,  are  to  be  strictly 
construed,  and  their  obligations  are  to  be  strictly  -performed, 
whether  thej-  may  be  due  to  the  state  or  to  the  individuals," 
Singleton  v.  Southwestern  R.,  70  Ga.  464,  21  Am.  &  Eng.  R, 
Cas,  226;  Nelson  v.  Vermont,  etc.,  R.  Co.,  26  Vt.  717;  i  Rcdf. 
59a  This  view  is  adopted  and  sustained  in  an  opinion 
reviewing  the  cases  and  authorities,  by  the  court  in  Illinois. 
The  court  in  its  opinion  does  not  rest  its  decision  "  upon  the 
narrow  ground  alone  of  the  lessee  being  in  the  exercise  of  a 
franchise  which  belonged  to  the  lessor,  and,  in  so  doing,  is  to  be 
held  as  the  servant  of  the  lessor  corporation  ;  but  in  considera- 
tion of  the  grant  of  its  charter,  the  corporation  undertakes  the 
performance  of  duties  and  obligations  towards  the  public ;  and 
there  ts  a  matter  of  public  policy  concerned  that  it  should  be 
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relieved  from  the  performance  of  its  obligations  without  the  con- 
sent of  the  legislature ;"  adding,  "  there  is  no  express  exemption 
in  the  statute  which  authorized  the  lease."  Balsleyi'.  St.  Louis 
A.  &  T.  H.  R.  Co.,  25  Am.  &  Eng.  R.  Cas.  497-  See  also  Pierce, 
R.  244. 

In  this  state,  where  the  defendant  had  leased  its  road  under 
the  authority  ofastatu^  which  expressly  provided  that  "  nothing 
contained  therein  .  .  .  shall  exonerate  the  lessor  from  any  duties 
or  liabilities  imposed  upon  it  by  the  charter  or  by  the 
general  laws  of  the  state,"  a  divided  court  held  that  M»it«f  i*m^ 
the  lessee,  and  not  the  lessor,  was  liable  to  a  passen- 
ger injured  by  an  assault  and  wrongful  expulsion  from  its  train 
by  one  of  the  lessee's  servants.  Mahoney  v,  Atlantic  &St.  L. 
R.  Co.,  63  Me.  68.  This  case,  however,  does  not  meet  the  facts 
in  the  case  at  bar;  for  there  the  injury  complained  of  resulted 
solely  in  the  wrongful  acts  of  the  servant  of  the  lessee,  who  had 
sole  control  of  the  trains,  and  not  as  here  from  the  wrong  of  the 
lessor  in  the  negligent  original  construction  of  its  depot.  And 
herein,  as  we  think,  lies  the  true  distinction  which  marks  the 
dividing  line  of  the  lessor's  responsibility.  In  other  words,  an 
authorized  lease,  without  any  exemption  clause,  absolves  the 
lessor  from  the  torts  of  the  lessee  resulting  from  the  negligent 
operation  and  handling  of  its  trains,  and  the  general  manage- 
ment of  the  leased  road  over  which  the  lessor  could  have  no 
control.  But  for  an  injury  resulting  from  the  negligent  omission 
of  some  duty  owed  to  the  public,  such  as  the  proper  construc- 
tion of  its  road,  station-houses,  etc.,  the  charter  company  cannot, 
in  the  absence  of  statutory  exemption,  discharge  itself  of  legal 
responsibility.  St.  Louis  W.  &  W.  R.  Co.  v.  Curl,  28  Kan.  622. 
1 1  Am.  &  Eng.  R.  Cas.  458.  The  covenant  in  the  lease  to 
"save  the  lessor  harmless,"  etc.,  is  predicated  of  an  implication 
of  a  primary  liability  on  the  part  of  the  lessor.  It  is  an  obliga- 
tion which  in  nowise  affects  the  plaintiff,  or  the  defendant's  lia- 
bility to  him,  but  is  simply  a  contract  for  reimbursement  for 
such  damages  as  may  in  anywise  be  recovered  gainst  it  by  the 
plaintiff,  and  other  lawful  claimants,  whose  injury  results  from 
its  breach  of  duty  owed  them. 

We  are  also  of  opinion  that  the  defendant  is  liable,  under  the 
rule  which  governs  the  responsibility  of  a  lessor  of  demised 
premises,  for  their  condition ;  for  it  is  settled  law  that, 
when  the  owner  lets  premises  which  are  in  a  condition  ^^■•w  ii»fci» 
which  is  unsafe  for  the  avowed  purpose  for  which  ^nm^^* 
they  are  let,  or  with  a  nuisance  upon  them  when  let, 
and  receives  rent  therefor,  he  is  liable — whether  in  or  out  of 
possession — for  the  injuries  which  result  from  their  state  of  in- 
security to  persons  lawfully  upon  them;  for  by  the  letting  for 
profit,  he  authorizes  a  continuance  of  the  condition  they  were 
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in  when  he  let  them,  and  is  therefore  guilty  of  a  non-feasance. 
Among  the  numerous  cases  supporting  this  general  view  is: 
Rosewell  v.  Prior,  2  Salk.  459,  more  fully  reported  in  12  Mod. 
^3S>  639,  where  the  defendant  erected  a  house,  thereby  obstruct- 
ing the  plaintiff's  ancient  lights,  and  demised  it  to  another;  and 
the  court  held  the  "  action  well  brought  .  .  .  for.  before  his  as- 
signment over,  he  was  liable  for  all  consaquential  damages,  and 
it  shall  not  be  in  his  power  to  discharge  himself  by  granting 
over."  Sec  also  Rex  zk  Pedly,  1  Add.  &  E.  822;  Staple  f. 
Spring,  10  Mass.  72;  Fish  v.  Dodge,  4  Denio,  311  ;  House  v. 
Metcalf,  27  Conn.  631  ;  Todd  v.  Flight,  9  C.  B.  (N.  S.)  377 ;  in 
the  last  case  Earle,  C.  J.,  after  reviewing  Rex  v.  Pedly,  and 
Rosewell  v.  Prior,  said  ;  "  These  cases  are  authorities  for  saying 
that,  if  the  wrong  causing  the  damage  arise  from  the  non-feas- 
ance or  the  misfeasance  of  the  lessor,  the  party  suffering 
damage  from  the  wrong  may  sue  him.  And  we  are  of  opinion 
that  the  principle,  so  contended  for  on  behalf  of  the  plaintiff,  is 
the  law,  and  that  it  reconciles  the  cases."  Also  Nelson  v. 
Liverpool  Brewery  Co.,  3  C.  P.  Div.  311  ;  Owings  i'.  Jones,  9 
Md.  108:  Ganby  v.  Jubber,  5  Best  &  S.  78,  on  error.  Id.  486. 
See  opinion,  same  case,  9  Best  &  S.  15  ;  Stratton  v.  Staples,  59 
Me.  94.  This  principle  is  recognized  in  Campbell  v.  Portland 
Sugar  Co.,  62  Me.  552,  and  in  McCarthy  v.  Bank,  74  Me.  315, 
325 ;  Burbank  v.  Bethel  Steam  Mill  Co.,  75  Me.  373  ;  Allen  v. 
Smith,  76  Me.  335,341.  See  also  Godley  v.  Hagerty,  20  Pa. 
St.  387,  affirmed  in  Carson  v.  Godley,  26  Pa.  St.  1 1 1,  where 
buildings  were  let  to  the  government  as  bonded  warehouses, 
and,  being  defectively  built  and  of  insufficient  strength,  they 
fell  by  reason  of  storage  of  heavy  merchandise.  So,  in  Mary- 
land, in  Albert  v.  State,  7  .All.  Rep.  697,  the  court  of  appeals 
approved  the  instruction:  "If  the  jury  found  that  the  defend- 
ant was  the  owner  of  the  wharf,  and  rented  it  to  the  tenant,  and 
that  at  the  time  of  the  renting  the  wharf  was  unsafe,  and  the 
defendant  knew,  or  bythe  exercise  of  reasonable  diligence  could 
have  known,  of  its  unsafe  condition,  and  the  accident  happened 
in  consequence  of  such  condition,  then  the  plaintiff  was  entitled 
to  recover,"  So  in  Swords?'.  Edgar,  59  N.  Y.  28,  the  court, after 
an  elaborate  review  of  the  cases,  held  that  the  lessor  of  a  pier 
in  the  possession  of  their  lessee  from  whom  they  received  rent 
for  it,  were  liable  for  an  injury  received  by  a  longshoreman  en- 
gaged in  discharging  a  cargo  thereon,  the  cause  of  the  injury  be- 
ing a  dangerous  defect,  which  existed  at  the  time  of  the  demise. 
In  a  very  recent  case  in  Rhode  Island,  of  like  facts,  the  court 
held  both  lessor  and  lessee  jointly  liable.  Joyce  f.  Martin,  10 
Atl.  Rep.  620  ;  see  also  the  recent  case  in  New  Jersey,  of  Ran- 
kin i'.  Ingwersen,  10  Atl.  Rep.  545;  also  a  Massachusetts  case, 
DaJay  v.  Savage,  12  N.  E.  Rep.  841. 
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We  arc  aware  that  there  are  a  few  cases  which  hold  that,  even 
if  premises  are  dangerous  when  demised,  the  lessor  is  not  liable 
to  one  injured  thereby  if  the  tenant  in  the  lease  covenanted  to 
keep  them  in  repair.  Pretty  v.  Bickmore,  L,  R.  8  C-  P.  401. 
And  the  same  principle  was  subsequently  affirmed  in  a  case  of 
very  similar  facts,  Gwinnell  v.  Earner,  L.  R.  10  C.  P.  658, 
See  also  Leonar4  i'.  Store r,  115  Mass.  86,  where  the  lessee 
covenanted  to  "  make  all  needful  and  proper  repairs,  both  in- 
ternal and  external."  The  language  of  the  court,  when  taken 
in  connection  with  the  facts,  is  explainable  in  consonanee  with 
the  early  English  cases  before  cited.  See  also  the  dietum  in  the 
recent  case  in  Massachusetts,  already  cited,  of  Dalay  v.  Savage. 
But  this  principle  has  been  ably  reviewed  in  the  strong  opinion 
of  Feeler,  J.,  in  Swords  v.  Edgar,  supra.  This  opinion  declines 
to  accept  the  doctrine  of  the  above  cases,  for  the  reason  that 
they  "  ignored  the  rule  announced  in  Rosewell  v.  Prior,  supra, 
and  followed  and  established  in  many  cases."  Fogler,  J., 
^leaking  for  the  whole  court  upon  this  question,  said :  "  The 
person  injuriously  affected  by  the  ruinous  state  of  the  premises 
demised  has  no  right  nor  privity  in  the  covenant.  He  is  not 
given  thereby  a  right  of  action  against  the  lessee,  greater  nor 
more  sure  than  he  had  before.  He  has  the  right  without  the 
covenant.  The  covenant  is  a  means  by  which  the  lessor  may 
reimburse  himself  for  any  damages  in  which  he  is  cast  byreason 
of  his  liability.  But  it  is  an  act  and  obligation  between  himself 
and  another,  which  docs  not  remove  nor  suspend  that  liability. 
It  is  not  so  that  a  person,  on  whom  there  rests  a  duty  to  others, 
may,  by  an  agreement  between  himself  and  third  person,  relieve 
himself  from  the  fulfillment  of  his  duty.  Surely  an  inaffectual 
attempt  to  fulfill  would  not;  as  if,  in  this  case,  insufficient  repair 
of  the  pier  had  been  made  by  a  builder,  who  had  contracted 
with  the  lessor  to  do  all  that  was  needful*to  make  the  pier  se- 
cure for  all  comers.  A  covenant  taken  from  a  lessor,  to  keep  in 
order  and  repair,  is  no  more  effectual  than  a  contract  with  a 
builder  to  the  same  end.  Both  may  afford  an  indemnity  to  the 
lessor,  but  neither  can  shield  him  from  responsibility."  The  New 
Jersey  case  of  Rankin  i'.  Ingwersen,  supra,  sustains  the  same 
view.  And  we  adopt  the  doctrine  of  the  case  from  which  we 
have  so  lai^ely  quoted  as  sound  on  legal  principles  and  public 
policy.  And  even  if  a  lessee's  covenant  would,  when  broad 
enough  in  its  terms,  operate  as  a  relief  of  the  lessor's  liability, 
the  covenant  here  would  not  affect  the  case  in  hand,  for  it  is  re- 
stricted and  limited  to  "  maintaining,  preserving,  and  keeping 
the  station-houses  in  as  good  order  and  repair  as  the  same  now 
are,  so  that  there  shall  be  no  depreciation  in  the  general  condition 
thereof  at  any  time  during  the  term." 

The  testimony  as  to  the  proximity  of  the  awnings  of  the  other 
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stations  had  a  legitimate  bearing  on  the  question  of  the  exercise 
of  care  on  the  part  of  the  plaintiff ;  and  the  dctend- 
•ra^iclttk'  ant  pursued  the  same  hne  of  inquire,  not  only  on 
cross-examination,  but  ifi  the  direct  examination  of 
its  own  witnesses,  Stowell  and  Winters,  We  think  also  that 
Sawyer's  testimony  was  legitimate.  Motion  and  exceptions 
overruled. 

Peters,  C.J.,  Walton,  Libbey,  Foster,  and  Haskell,  JJ.,  con- 
curred. 

N^lgenc*  of  L«u** — Liability  of  LatMr. — An  er.gineer  who  receives  an 
injury  while  in  tlie  discbar|^  of  his  duties,  by  a  collision  with  a  trsin  of 
another  compaiiv  using  the  same  part  oE  the  road  under  a  lease  from  his 
employer,  through  the  negligence  and  recklessness  of  the  employees  olthe 
lessee  company  in  running  the  train  in  violation  of  the  reasonable  rules  of 
the  lessor,  cannot,  jf  he  had  knowledge  that  the  track  was  being  used  [or 
traffic  by  the  lessee,  recover  damages  oC  the  company  employing  him,  sucli 
jin  accident  being  one  of  the  ordinary  perils  of  the  service,  and  not  aUrib- 
utable  to  the  employer's  negligence.  The  lessor  company  under  such  cir- 
cumstances does  not,  in  the  employment  of  its  servants,  impliedly  contract 
that  the  employees  of  the  lessee  will  observe  strictly  the  rules  adopted  to 
secure  safety  in  the  running  of  trains.  Clark  v.  Chicago,  B.  &  Q.  R.  Co, 
92  IlL  43. 


Chicago,  Milwaukee  and  St.  Paul  R.  Co. 

(Dakota  Suprtme  Court.  February  9,  1889). 

Follew-^rvuita — Same  Genoral  Businera  — Section  Foreman — Con- 
ductor.— A  section  foreman  and  a  train  conductor  are  co-«mployees  "en- 
gaged in  the  same  general  business"  within  the  meaning ofastatute which 
exempts  the  employer  from  liability  from  injuries  caused  through  the 
negligence  of  such  fellow-servants. 

Injuriflt  to  Employees—Contributory  Negligenca — Failure  to  Look  and 
LItteni — Plaintiff's  husband,  a  section  foreman,  was  killed  whilst  a  flying. 
switch  was  beinff  made.  The  evidence  showed  that  the  track  for  several 
miles  in  either  direction  from  the  place  of  accident,  was  straight  and  the 
view  unobstructed  ;  that  deceased  attempted  to  cross  the  track  in  full  view 
of  the  section  train  which  ran  upon  him,  and  not  more  than  20  or  30  feet 
from  it :  that  it  was  in  motion  and  that  he  was  crossing  the  track  diago- 
nally with  his  t>ack  turned  partly  towards  the  section  train.  Held,  that  a^ 
it  must  be  inferred  from  the  evidence  that  the  deceased  did  not  look  or 
listen  before  attempting  to  cross  the  track,  he  was  guilty  of  contritHitory 
negligence  which  precluded  a  recovery. 

Same— Evidence— Carefulnets  of  Servant. — In  an  action  for  damages  for 
negligently  causing  the  death  of  plaintiA's  husband,  it  is  error  to  admit  tes- 
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timony  that  deceased  was  considered  to  be  a  careful  man,  the  question 
being  whether  he  was  free  from  negligence  at  the  time  the  accident 
occurred. 

Appeal  from  a  Judgment  of  the  District  Court  of  the  Fourth 
District,  in  and  for  the  County  of  Clay,  entered  in  favor  of  the 
plaintiff,  upon  a  verdict. 

The  action  was  brought  to  recover  damages  for  the  death 
■  of  John  Eiliot,  plaintiff's  husband,  alleged  to  have  been  caused 
by  defendant's  negligence.  The  deceased  at  the  time  of  his 
death  was  in  the  employ  of  the  defendant  as  a  section  foreman, 
and  the  injuries  from  the  effect  of  which  he  died  were  occa- 
sioned by  the  negligence  of  other  of  defendant's  employees  in 
running  a  freight  train,  and  while  making  a  flying  switch. 

R.  B.  Tripp  {H.  H.  Field,  of  counsel)  for  appellant. 

Grigsby  &  Lyon,  for  respondent. 

Spencer,  J. — This  action  was  brought  by  the  plaintiff  to  re- 
cover damages  for  the  death  of  her  husband,  John  Elliot,  al- 
leged to  have  been  caused  by  the  negligence  of  the  ^^ 
defendant's  employees.  The  deceased,  at  the  time 
he  received  the  injuries  which  resulted  in  his  death,  was  in  the 
employment  of  the  defendant  on  its  line  of  railway  as  a  section 
foreman  at  a  station  called  Meckling.  On  November  i,  1S84,  a 
freight  train  was  approaching  this  station  from  the  west,  in 
charge  of  a  conductor,  assisted  by  an  engineer,  fireman,  and 
others,  and  as  it  neared  this  station  was,  during  the  process  of 
making  a  flying  switch,  divided  into  three  sections,  the  first  of 
which,  consisting  of  the  engine  and  a  number  of  cars,  passed 
down  the  main  track.  Some  of  the  other  cars  were  put  upon  a 
adc  track  ;  and  then  the  rear  section  of  the  train,  consisting  of 
four  cars,  including  the  caboose  and  passenger  coach,  was  also 
moved  down  the  main  track.  About  the  time  the  first  section 
of  the  train  passed  down,  the  deceased  was  standing  a  short  dis- 
tance south  of  the  main  track,  and,  after  it  had  passed  him,  he 
undertook  to  cross  that  track  diagonally  in  an  easterly  direction, 
and  was  struck  by  the  rear  section  of  the  train,  and  instantly 
killed.  There  was  no  evidence  showing  that  the  conductor  was 
not  a  fit  person  for  the  service  that  he  was  employed  in,  nor  was 
there  any  evidence  showing  that  the  deceased  had  received  any 
order  from,  or  was  doing  any  act  by  direction  of,  the  conductor 
or  other  person  connected  with  the  train.  At  the  close  of  the 
evidence  counsel  for  the  defendant  moved  the  court  to  direct  a 
verdict  for  the  defendant  upon  several  grounds,  and,  among 
others,  that  if  the  evidence  tended  to  show  negligence  it  was  the 
negligence  of  co-employees  of  the  deceased,  engaged  in  the  same 
general  business,  for  which  no  recovery  could  be  had  under  sec- 
tion 1 130  of  the  Civil  Code.     This   motion  was  overruled,  and 
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the  defendant  excepted.  The  court  then  chai^d  the  jury,  and, 
'  among  other  things,  instructed  them  as  a  matter  of  law  that  the 
deceased  and  the  conductor  of  this  freight  train  were  not  co- 
employees  within  the  purview  of  this  statute,  and  to  this  instruc- 
tion the  defendant  also  excepted.  The  case  was  submitted  to 
the  jufy,  whu  returned  a  verdict  in  favor  of  the  plaintiff.  The 
defendant  duly  moved  for  a  new  trial  upon  the  grounds  pre- 
sented by  said  motions  and  exceptions,  and  others,  which  was 
denied.  Judgment  upon  the  verdict  was  entered  for  the  plain- 
tiff, and  the  defendant  appealed. 

The  general  and  well-established  principle  of  the  common  law. 
that  an  employer  is  not  liable  to  one  of  his  agents  or  servants 
for  the  negligence  of  another  of  his  agents  or  servants 
bivin*raM  engaged  in  the  same  general  business,  has  been  in- 
iiiracaarfFh  grafted  in,  and  forms  part  of,  the  statute  law  of  this 
tow-wTTut.  territory,  and  hence,  in  the  coTisideration  of  the 
question  presented  by  the  exceptions  of  the  defend- 
ant to  the  ruling  of  the  court  above  alluded  to,  we  have  only  to 
determine  whether  the  deceased  and  the  conductor  of  the  freight 
train  aforesaid  were  co.employees  of  the  defendant,  engaged  in 
the  same  general  business,  within  the  meaning  of  this  statute. 
The  statute  does  not  undertake  to  define  who  are  co.employees, 
or  what  is  intended  by  the  term  "  same  general  business,"  but 
merely  declares  the  general  rule  of  law  as  to  the  non-liability  of 
an  employer  to  his  agents  and  servants  in  the  cases  mentioned, 
leaving  it  for  the  courts  to  determine  when  persons  are  co-em- 
ployees, engaged  in  a  common  business.  The  question  thus  pre- 
sented has  frequently  .been  considered  by  the  courts  of  this 
country  and  England,  and  to  the  adjudications  upon  this  sub- 
ject we  may  turn  for  such  explanation  of  this  term  as  they  may 
yield,  and  as  demonstrating  under  what  circumstances  this  rule 
has  been  applied, 

A  general  collection  of  all  the  authorities  on  this  subject  at 
this  time  would  be  impracticable,  and  is  not  necessary,  but  a 
few,  selected  from  the  many,  as  showing  the  current 
mJaii^'**  °^  authority,  and  the  general  application  of  the  prin- 
ciple, will  be  all-sufficient.  It  was  decided  as  early 
as  1841,  in  South  Carolina,  that  a  section  foreman  who  was  in- 
jured by  the  negligence  of  an  engineer  could  not  recover  against 
their  common  employer  for  the  injuries  thus  sustained,  because 
they  were  co-employees  of  a  common  master,  engaged  in  the 
same  general  business.  Murray  v.  South  Carolina  R.  Co.,  I 
McMul.  (S.  C.)  385.  Soon  after,  it  was  determined  by  the 
supreme  court  of  Massachusetts  that  an  engineer  who  was  in 
the  employ  of  a  railroad  company,  and  was  injured  by  the  neg- 
ligence of  a  switch-tender,  could  not  recover  damages  against 
the  company,  the  negligent  employee  being  also  in  its  employ. 
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Fatweil  V,  Boston  &  W.  R.  Co.,  4  Mete.  (Mass.)  49.  This  deci- 
sion has  since  been  followed  by  the  courts  of  that  state,  and 
the  doctrine  applied  where  a  brakeman  was  injured  by  the  neg- 
ligence of  a  track-man  (Holden  v.  Fitchbui^R,  Co.,  129  Mass.  268, 
2  Am.  &  Etig.  R.  Cas.  94),  and  in  Clifford  v.  Fitchburg  R,  Co.,  141 
Mass.  564,  6  N.  E.  Rep.  751,  where  the  injuries  were  sustained 
by  a  section-man,  and  were  occasioned  by  the  negligence  of  an 
engineer,  both  in  the  service  of  the  company.  The  courts  of 
New  York  have  held  a  similar  rule,  and  applied  it  in  the  in- 
stances following:  Where  a  sect  ion -man  was  injured  by  the  neg- 
ligence of  a  train-man  (Coon  v.  Syracuse,  etc.,  R.  Co.,  5  N.  Y. 
492) ;  where  a  brakeman  was  injured  through  the  carelessness  of 
an  engineer  (Boldt  v.  New  York  Cent.  R.  Co.,  18  N.  Y.  432); 
where  a  shoveller  was  injured  by  the  negligence  of  train-men 
(Henry  v.  Staten  Island  R.  Co.,  81  N.  Y.  373,  2  Am.  &  Eng.  R. 
Cas.  60) ;  where  a  fil-eman  was  killed  because  of  the  negligence 
of  a  switchman  (Harvey  v.  New  York  Cent.  R.  Co.,  88  N.  Y. 
481,  8  Am.  &  Eng.  R.  Cas.  481).  In  Illinois,  the  rule  was  ap- 
plied in  the  case  of  a  car-repairer  injured  by  the  negligence  of 
an  engineer  (Valtez  v.  Ohio  &  M.  R.  Co.,  85  lU.  500):  and  in 
Pennsylvania,  in  the  case  of  a  section-man  and  engineer  (Keyes 
V.  Pennsylvania  Co.,  3  Atl.  Rep.  13) ;  in  Wisconsin,  in  the  case 
of  a  shoveller  and  conductor  (Heine  v.  Chicago  &  N.  W.  R.  Co., 
58  Wis.  525)  \  in  Minnesota,  in  the  case  of  an  engineer  and  sta- 
tion agent  (Bcown  v.  Minneapolis  &  St.  L.  R.  Co.,  31  Minn. 
553,  15  Am.  &  Eng.  R.  Cas.  333);  in  Indiana,  where  a  section^ 
man  was  injured  through  the  negligence  of  an  engineer  (Gorm- 
ley  ».  Ohio  &M.  R.  Co.,  72  Ind.  31,  5  Am.&  Eng.  R. Cas.  581); 
and  also  where  a  track-man  was  injured  by  negligence  of  en- 
gineer (Capper  v.  Louisville,  E.  &  St,  L.  R.  Co.,  103  Ind.  305) ; 
and  in  many  of  the  other  states.  In  all  of  them  where  the 
subject  has  been  considered  by  the  courts,  except  Tennessee, 
the  rule  has  been  applied  in  like  cases;  and,  finally,  the  United 
States  supreme  court,  in  the  case  of  Randall  v.  Baltimore  &  O. 
R.  Co.,  109  U.  S.  478,  has  held  it  to  be  the  established  law,  and 
applied  it  to  the  case  where  a  switchman  was  injured  through 
the  negligence  of  an  engineer.  In  the  latter  case  Mr.  Justice 
Gray  delivered  the  opinion  of  the  court,  and  in  discussing  the 
relations  of  these  persons,  and  whether  they  were  engaged  in  a 
common  business,  used  the  following  language:  "They  are  em- 
ployed and  paid  by  the  same  master.  The  duties  of  the  two 
bring  them  to  work  at  the  same  place  at  the  same  time,  so  that 
the  neg%ence  of  the  one  in  doing  his  work  may  injure  the  other 
in  doing  his  work.  Their  separate  services  have  an  immediate 
common  object,  the  moving  of  the  trains.  Neither  works  under 
the  orders  or  control  of  the  other.  Each,  by  entering  into  his 
contract  of  service,  takes  the  risk  of  the  negligence  of  the  other 
88A.&E.  R.  Cas.-« 
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in  performing  his  service :  and  neither  can  maintain  an  action 
for  an  injury,  caused  by  such  negligence,  against  the  corporation, 
their  common  master."  This  opinion  was  concurred  in  by  all 
the  members  of  the  court,  and  would  seem  to  be  decisive  of  the 
question  under  consideration.  In  the  case  at  bar  the  character 
of  the  labor  which  the  deceased  was  engaged  to  pcrfonn  required 
him  to  be  on  and  about  the  track  to  keep  it  in  proper  condition 
for  running  trains  over  it,  and  placed  him  in  situation  where  he 
was  liable  to  be  injured  by  passing  trains.  Al!  of  the  duties 
which  he  was  employed  to  perform  necessarily  required  Ijis 
presence  on  the  track,  and  all  the  risk  to  which  he  was  exposed 
arose  from  the  nature  of  the  employment  which  he  took  upon 
himself. 

Some  of  the  cases  differ  as  to  the  reason  of  the  rule,  but  there 
is  no  conflict  of  opinion  as  to  its  application  to  employees  of  a 

common  master,  at  work  for  the  'accomplishment  of 
miii'»d'mJB  ^  single  purpose.  It  is  sufficient  within  these  cases 
(•■dBctoran  to  Command  the  application  of  the  rule,  if  the  end  to 
**"J*"*"^        be  obtained  by  the  labor  of  the  several  employees 

under  a  common  master  is  the  same,  to  constitute 
them  fellow-servants  engaged  in  the  same  general  business, 
though  the  services  rendered  may  be  different  in  kind,  and 
rendered  separately  and  independently  of  each  other.  It  was 
in  this  manner,  and  for  the  achievement  of  a  common  purpose, 
-^the  moving  of  trains  over  defendant's  road,— ;that  the  con- 
ductor of  this  freight  train  and  the  deceased  were  employed. 
Both  were  in  the  employ  of  and  paid  by  the  same  master,  both 
were  engaged  in  the  service  of  operating  a  railroad, — the  con- 
ductor in  managing  trains  passing  over  the  road,  and  the  de- 
ceased in  keeping  such  road  in  repair  and  condition  for  the 
transportation  of  trains  over  it, — both  leceiving  orders  from 
some  officer  of  the  defendant  superior  to  either.  Neither  per- 
formed his  work  under  the  direction  of  the  other,  nor  was  he 
under  the  control  of  the  other.  From  the  character  of  the 
duties  each  had  to  perform  in  promoting  the  common  object  of 
their  employment,  they  were  brought  together  as  co-employees, 
neitherbeing  superior  to  or  representing  the  common  employer 
more  than  the  other.  True,  one  of  the  rules  of  the  defendant, 
which  was  put  in  evidence,  provides  that  in  case  of  accident  or 
delay  track  foremen  shall  obey  orders  from  the  conductors,  but 
there  is  no  evidence  showing  that  the  deceased  had  received  or 
was  executing  any  orders  from  the  conductor  of  the  freight 
train,  or  other  person  connected  with  it ;  on  the  contrary,  the 
reasonable  presumption  from  ail  the  evidence  and  circumstances 
is  that  he  had  not  received  any  orders  from  the  conductor,  and 
that  his  act  in  crossing  tlie  track  was  entirely  voluntary  on  his 
part. 
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The  counsel  for  the  respondent  has  argued  with  much  in- 
genuity that  the  general  rule  of  law  as  it  has  been  heretofore 
understood  has  been  so  modified  by  the  decision  of 
the  court  in  the  case  of  Chicago,  M.  &  St.  P.  R.  ??'S^ "■* 
Co.  V.  Ross,  112  U.  S.  377,  I7  Am.  &  Eng.  R.  Cas.  ;  i^^^^ 
501,  as  permits  a  recovery  by  the  plaintiff  in  this  suit. 
We  do  not  think  that  the  decision  in  that  case  supports  plain- 
tiff's position.  It  modifies  and  limits  to  some  degree  the  extent ' 
to  which  the  rule  is  applicable,  and  holds,  substantially,  that  an 
employee  of  a  railroad  company  may,  under  some  circumstances, 
and  as  to  some  persons,  become  a  representative  of  his  employer 
to  such  an  extent  as  to  render  his  principal  liable  for  his  neg- 
ligei^J  acts;  and  that  a  conductor  of  a  railroad  train,  having  a 
right  to  command  its  movements  and  control  the  other  persons 
employed  upon  it,  as  to  such  persons  may  cease  to  be  a  fellow- 
servant,  while  he  remains  in  charge  of  such  train,  and  may, 
under  some  circumstances,  during  such  time,  become  a  represen- 
tative of  the  company.  This  decision  modifies  the  rule  as  laid 
down  in  Sherman  v.  Rochester  &  S.  R.  Co.,  17  N.  Y.  153,  and 
other  like  cases.  But  we  do  not  understand  it  overrules  the 
general  rule  of  law  that  where  several  persons  are  employed  in 
the  same  general  service,  by  a  common  employer,  and  one  is 
injured  by  the  negligence  of  the  other,  the  employer  is  not  re- 
sponsible. The  facts  and  circumstances  of  that  case  were  unlike 
the  case  at  bar.  There  the  conductor  was  charged  with  a  spe* 
cial  duty,  which  it  was  incumbent  upon  his  employer  to  perform, 
and  which  he  neglected  to  render.  The  engineer,  the  injured 
person,  was  subject  to  his  command.  Here  it  is  expressly  proven, 
and  uncontradicted,  that  the  conductor  had  no  authority  or  con- 
trol over  the  deceased.  He  was  not  then  a  superior  over  the 
deceased,  and,  as  to  him,  did  not  represent  the  defendant.   - 

The  case  of  Northern  Pac,  R.  Co.  v.  Herbert,  116  U.  S.  642, 
24  Am.  &  Eng.  R.  Cas.  407,  also  relied  upon  by  the  respondent, 
is  not  applicable  here.  That  case  decides  that  under  n,rth«rm'p««. 
section  1131  of  the  Civil  Code  a  railroad  company  R.c«.  t.  Hai^ 
is  liable  to  one  of  its  employees — a  brakeman — for  **'*■ 
the  negligence  of  another  employee — a  car  repairer — in  failing 
to  keep  in  proper  repair  certain  appliances  used  by  the  injured 
person  in  the  transaction  of  the  business  of  the  company,  which 
he  was  employed  to  do,  and  he  was  held  not  to  be  in  the  same 
business  as  the  brakeman,  who  was  injured  by  the  use,  of  a 
defective  car.  It  was  the  duty  of  the  company  to  provide  safe 
machinery  and  appliances.  The  facts  in  these  cases,  and  the 
grounds  upon  which  the  decisions  rest,  are  clearly  inapplicable 
to  support  respondent's  position  here,  nor  do  they  militate 
against  the  doctrine  laid  down  in  Randall  v.  Baltimore  &  O.  R. 
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Co.,  supra,  though  the  decision  in  the  Ross  Case  was  made  subse- 
quently. 

The  case  of  Garrahy  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  25 
Fed.  Rep.  258,  as  reported,  would  seem  to  support  respondent's. 
eimkTT-  position  here.  But  in  this  regard  it  is  apparently  in 
Kuiucitf.  conflict  with  Randall  v.  Baltimore  &  O.  R.  Co.,  supra, 
M.  J.  ACB.     though  the  learned  judge  who  wrote  the  opinion  in 

the  former  concurred  in.  the  decision  in  the  latter,  in 
which  the  court  was  unanimous;  and  the  law  as  there  pronounced 
must  be  taken  and  accepted  as  the  law  of  this  territory.  Several 
other  decisions  of  the  circuit  courts  have  been  cited  by  respon- 
dent as  sustaining  his  view,  but  upon  examination  it  will  be  found 
that  they  all  proceed  upon  the  doctrine  of  superior  authority  or 
control  of  one  employee  over  another,  or  upon  the  negligence  of 
the  employer  or  person  charged  by  him  with  the  performance  (rf 
a  duty  owing  to  the  employee. 

There  is  no  pretense  in  the  case  at  bar  that  the  appellant  failed 
to  discharge  any  duty  owing  by  it  to  the  deceased,  or  that  the 

company  was  negligent  in  the  employment  of,  or 
^h«ri«iw**"  retention  in  its  service  of,  the  conductor  who  had 

charge  of  the  train.  It  is  not,  therefore,  within  the 
purview  of  section  1131,  nor  within  the  exception  to  section 
1130.  On  the  contrary,  it  comes  directly  within  the  exemption 
defined  by  section  11 30,  and  within  the  doctrine  of  the  commoB 
law,  as  stated  in  Randall  v.  Baltimore  &  O.  R.  Co.,  supra.  Since 
the  decision  in  the  Garrahy  Case  the  question  here  involved  has 
been  before  several  of  the  circuit  courts  of  the  United  States, 
and  the  decision  in  the  Randall  Case  adhered  to  and  followed. 
Thus,  in  Van  Wickle  v.  Manhattan  R.  Co.,  32  Fed.  Rep.  278,  it 
was  held  that  a  track  repairer  and  an  engineer  were  co-employees, 
and  that  the  company  was  not  liable  to  the  former  for  an  injury 
resulting  from  the  negligence  of  the  latter.  Coxe,  J.,  in  his 
opinion,  after  referring  to  the  Garrahy  Case,  says :  "  Recognizing 
the  marked  lack  of  unanimity  among  <;he  decisions,  it  may  still 
be  conBdently  affirmed  that  the  proposition  that  persons  holding 
the  relation  that  this  plaintiff  and  the  engineer  held  to  each  other 
are  fellow-servants  is  maintained  by  a  great  preponderance  of 
authority,"  and  in  support  of  this  view  he  cites  Randall  v.  Balti- 
more &  O.  R.  Co.,  supra;  Boldt  v.  New  York  Cent.  R.  Co., 
supra;  Vick  v.  New  York  Cent.  R.  Co.,  95  N.  Y.  267,  17  Am.  & 
Eng.  R.  Cas.  609 ;  Brick  ^.Rochester,  N.  Y.,  etc.,  R.  Co.,  98  N.  Y. 
211,21  Am.  &  Eng.  R.  Cas.  605  ;  Quinn  v.  New  Jersey  Lighter- 
age Co.,  23  Fed.  Rep.  363.  So,  in  Easton  v,  Houston  &  T.  C. 
R.  Co.,  32  Fed.  Rep.  893,  the  United  States  circuit  court,  in 
Texas,  made  a  similar  ruling,  Pardee,  J.,  in  his  opinion,  using 
the  following  language:  "As  federal  authorities  sustaining  the 
finding  of  the  master  I  have  been  referred  to  the  case  of  Chicago, 
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M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  377,  17  Am.  &  Eng.  R. 
Cas.  501,  which  holds  that  'a  conductor  of  a  railroad  train,  who 
has  the  right  to  command  the  movements  of  the  train,  and  to 
control  the  persons  employed  upon  it,  represents  the  company 
while  performing  those  duties,  and  does  not  bear  the  relation  of 
fellow-servant  to  the  engineer  and  other  employees  of  the  cor- 
poration on  the  train  '<  and  to  the  later  case  of  Northern  Pac.  R. 
Co.  ».  Herbert,  n6  U.  S.  648,  24  Am.  &  Eng.  R.  Cas.  407, 
where  it  was  held  that  a  brakeman  and  the  officer  or  agent  of 
the  company  charged  with  the  duty  of  keeping  the  cars  in  repair 
were  not  fellow-servants  within  the  common-law  rule.  These 
cases  were  decided  by  a  divided  court.  In  the  case  of  Ross  the 
vice-principal  doctrine  is  recognized,  and  in  the  case  of  Herbert 
the, fellow-servant  negligence  rule  is  modified  by  limiting  the 
application  of  the  rule  to  employees  in  the  same  department  of 
service ;  and  under  this  latter  authority  I  can  well  see  how  the 
master  might  conclude  in  this  case  that,  as  the  section  hand  and 
the  locomotive  engineer  are  in  separate  departments,  they  are 
not  fellow-servants  assuming  the  risk  of  each  other's  negligent 
acts.  I  am,  however,  of  the  opinion  that  neither  of  these  cases 
is  applicable  to  the  facts  of  the  present  case.  Whatever  may 
be,  as  a  general  rule,  the  duties  of  the  section  hand,  as  distin-  ' 
guished  from  the  duties  of  those  railroad  employees  running 
trains  and  locomotives,  at  the  time  of  the  complainant's  injury 
he  was  running  a  car  on  the  road,  and  his  duty  and  employment 
brought  him  indirect  connection  and  relation  with  the  employees 
running  the  special  train  causing  the  injury.  Both  were  using 
the  tracks  of  the  railway  at  the  same  time,  and  so  near  to  each 
other  that  the  conduct  of  the  one  necessarily  affected  the  com- 
fort and  safety  of  the  other.  At  that  time,  it  seems  to  me,  they 
were  fellow-servants  in  the  same  general  department,  governed 
by  the  same  rules,  and  respectively  chained  with  the  ordinary 
risks  of  each  other's  negligent  acts.  The  case  of  Randall  v. 
Baltimore  &  O.  R.  Co.,  109  U.  S.  478,  15  Am.  &  Eng.  R.  Cas. 
243,  by  a  unanimous  court,  seems  to  me  to  be  directly  in  point." 
And  again,  in  Naylor  v.  New  York  Cent.  &  H.  R,  Co.,  33  Fed. 
Rep.  801,  the  circuit  court  of  the  northern  district  of  New  York 
held  that  an  engineer  and  switchman  were  fellow-servants. 
Wallace,  J.,  said:  " The  switchman  and  the  deceased  engineer 
were  not  only  co-employees  of  the  defendant,  but  they  were 
each  engaged  in  duties  which  brought  them  to  work  at  the  same 
place,  at  the  same  time,  under  circumstances  in  which  the  care- 
lessness of  one  might  be  fatal  to  the  safety  of  the  other,"  The 
decision  in  each  of  these  cases  was  placed  upon  the  authority  of 
Randall  v.  Bahimore  &  O.  R.  Co.,  su/>ra.  Upon  reason  and 
'  authority,  therefore,  we  are  of  opinion  in  the  case  under  con- 
sideration that  the  conductor  and  the  deceased  were  co-employees, 
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and  engaged  in  the  same  general  business,  and  that  the  trial 
court  erred  in  holding  otherwise. 

Did  the  negligence  of  the  deceased  contribute  to  the  accident 
which  resulted  in  his  death? 

James  Kennedy,  one  of  the  witnesses  sworn  in  behalf  of  the 
defendant,  testified  as  follows:  "We  commenced  pushing  the 
car  out  of  the  way  of  the  approaching  car  that  was  coming  onto- 
the  side  track.  We  commenced  pushing,  and  the 
w^!^*'  n^'^t  ^hing  I  heard  Mr,  Elliot  holler.  I  thought  it 
was  him.  .  .  .  When  Elliot  hollered  to  me  he  was 
lo  or  12  feet  west  of  the  car-house.  At  that  time  I  was  right 
opposite  on  the  side  track, — right  across  from  him.  .  .  .  The 
train  was  coming  from  the  west.  They  made  what  I  should  call 
a  '  flying  switch,'  to  the  best  of  my  judgment.  Part  of  the  train 
came  down  the  main  track  with  the  engine,  and  part  came  in  on 
the  side  track,  and  another  part  came  on  the  main  track.  The 
last  part  was  the  part  that  struck  Elliot.  I  saw  the  train  after 
it  struck  him.  I  helped  to  get  him  out  from  under  the  cars.  It 
was  the  last  section  that  struck  him, — the  last  part  on  the  main 
track.  The  first  part  was  on  the  main  track,  and  the  middle 
part  was  sent  off  on  this  side  track." 

H.  C.  Smith,  a  witness  for  plaintiff,  also  testified  as  follows: 
"  I  was  acquainted  with  Elliot ;  worked  under  him  in  his  gang 
about  seven  months.  I  was  present  the  morning  this  accident 
occurred.  Just  before  the  accident,  Elliot  and  I  were  talking, 
about  twenty-five  feet  west  of  the  car-house,  before  the  train 
came  down,  and  when  the  engine  went  by  us  I  started  west  and 
he  started  east.  He  got  as  far  as  ten  or  fifteen  feet  from  the 
car-house,  when  he  stepped  across  the  track,  I  should  judge 
that  is  about  as  far  as  he  got.  I  went  west  toward  the  depot. 
I  did- not  go  on  the  depot  platform  until  I  looked  around,  and 
saw  a  man  under  the  train.  I  did  not  know  it  was  him  at  the 
time.  I  did  not  see  him  struck.  .  .  .  When  Elliot  and  I  were 
talking  we  were  not  on  the  track.  We  were  on  the  south  side, 
four  or  six  feet  from  the  track.  I  mean  that  he  crossed  from 
the  south  side  to  the  north  side.  I  saw  him  cross  the  south  rail. 
1  did  not  pay  any  attention  whatever.  I  thought  he  got  across 
all  right.  Cross-exa  mi  nation.  This  accident  was  a  little  after 
eight  o'clock  in  the  morning.  It  was  a  'clear  morning.  There 
was  nothing  on  the  track  to  obstruct  the  view  from  where  I  and 
Elliot  stood  by  the  track.  At  the  time  we  were  standing  there 
I  knew  this  train  was  in,  or  about  in.  While  I  was  standing 
there  with  Elliot,  the  front  part  of  the  train  pulled  past  me, 
down  to  the  east.  I  did  not  notice  any  cars  attached  to  the 
engine  in  the  front  part.  I  would  not  be  positive  of  that.  I 
recollect  two  cars  set  in  on  the  south  track.  I  don't  know  what 
the  men  on  the  hand-car  were  doing  while  Elliot  and  I  were 
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standing  there.  I  did  not  notice  them  doing  anything  during 
that  time.  Just  before  that,  I  was  running  with  the  section 
force.  I  had  another  man  in  my  place  that  day.  I  belonged 
with  the  force.  I  was  going  away  that  day,  and  was  talking 
with  Elliot  just  before  leaving  to  go  down  and  get  on  the  train. 
The  first  that  I  noticed  the  rear  end  of  the  train  coming  down 
the  track  was  just  as  it  run  in  on  the  switch,  coming  in  on  the 
main  track,  the  rear  end  of  it,  after  the  car  went  in  on  the  side 
track,  and  as  I  turned  and  laft  Elliot  to  come  up  towards  the 
depot.  It  was  about  opposite  to  the  depot  when  I  started  to 
go  west.  As  I  went  west  towards  the  depot  it  came  down  the 
track,  and  immediately  passed  me.  The  last  I  saw  of  Elliot 
before  the  accident  happened  was  when  I  turned  to  look  and  he 
was  just  in  the  act  of  stepping  over  the  south  rail.  At  that  time 
he  was  across  the  south  rail.  I  saw  him.  He  was  stepping 
across.  At  that  time  I  was  ten  or  fifteen  feet  from  where  I  was 
talking  with  him.  The  last  I  saw  of  Elliot  he  was  stepping 
across  the  rail.  At  that  time  the  train  must  have  been  most 
down  to  Elliot.  I  should  judge  the  car  was  about  twenty-five 
or  thirty  feet  from  Elliot  when  he  crossed  the  rail.  The  last  I 
saw  of  Elliot  before  the  accident  was  at  that  time.  This  was 
the  front  car  of  the  rear  part  of  the  train.  It  was  on  the  main 
track." 

Charles  M.  Taylor,  sworn  for  plaintiff,  testified :  "  There  were 
at  that  time  no  buildings  between  the  depot  and  car-house,  on 
the  map  here,  about  two  hundred  feet  east  of  the  depot.  The 
ground  is  level, — the  whole  station  ground.  It  is  pretty  near 
level  for  six  miles  west  and  four  miles  east.  It  is  level,  you 
might  say,  all  the  way, — only  one  foot  between  there  and  Gary- 
ville, — six  miles.  The  road  is  straight  for  about  six  miles  west. 
Standing  down  here  by  the  car-house,  looking  west,  the  ground 
is  level, — plain  to  be  seen.  There  is  nothing  to  interrupt  the 
view  from  the  car-house  up  above  the  west  switch.  It  was  a 
pleasant  morning.  Don't  recollect  whether  it  was  sunshiny  or 
cloudy.     We  could  see  all  around, — a  good,  bright  morning." 

W.  J.  Welsh,  sworn  for  defendant,  testified:  "The  first  I  saw 
of  Elliot  he  was  on  the  main  track.  He  was  running  slowly, 
angling  on  the  track, — crossing  the  track  at  an  angle.  The  front 
end  of  the  rear  section  of  the  train  at  that  time  I  should  judge 
was  about  half  a  car-length  from  him.  As  soon  as  I  saw  him  I 
hollered  to  him  to  get  off.  I  told  him  to  get  off  the  track,  or  he 
would  get  run  over.  I  did  not  have  time  to  say  it  a  second  time, 
when  the  car  struck  him." 

This  is  substantially  all  the  evidence  in  the  case  throwing  any 
light  on  the  conduct  of  the  deceased  at  the  time  of  the  accident, 
and  it  shows  conclusively,  and  is  undisputed,  that  the  morning 
on  which  the  accident  occurred  was  clear ;  that  the  track  for 
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several  miles  in  either  direction  from  the  place  of  accident  was 
Hjj^^,^  ^^^^  straight,  and  the  view  unobstructed ;  that  the  de- 
(•k«f«iitT*f  ceased  attempted  to  cross  the  main  track  with  the 
**"'ulr!^  rear  section  of  the  train — the  one  which  ran  upon  him 
•«fi>«»<>^  — j^  £^jj  yjg^^  ^^j  jiqj  more  than  25  or  30  feet  from 
him ;  that  it  was  in  motion ;  and  that  he  was  crossing  the  track 
diagonally,  with  his  back  turned  partly  towards  the  rear  section 
of  the  train.  There  is  no  pretense  that  he  looked  or  listened. 
The  conclusion  from  the  evidence  is  irresistible  that  he  did  not 
look  or  listen  before  the  attempt  to  cross  the  track ;  or,  if  he  did, 
that  he  voluntarily,  and  with  full  knowledge  of  the  danger  he 
was  incurring,  unnecessarily  placed  himself  in  a  position  of  peril 
and  immediate  danger.  In  either  event,  his  negligent  conduct 
in  this  regard, — failing  to  know  of  the  hazard  he  was  taking 
upon  himself,  when  to  have  had  actual  knowledge  of  it  he  had 
only  to  look  or  listen;  or,  knowing  of  the  danger,  deliberately 
and  of  his  own  volition  unnecessarily  assuming  such  risk, — was 
negligence  which,  under  the  circumstances,  must  inevitably  have 
contributed  to  the  injury  complained  of.  Chicago  &  N.  W.  R. 
Co.  V.  Donahue,  75  111.  106 ;  Ernst  v.  Hudson  R.  R.  Co.,  39  N.  Y. 
61  ;  Weber  v.  New  York  Cent.  &  H.  R.  R.  Co.,  58  N.  Y.  451 ; 
Baltimore  &  O.  R.  Co.  w.  De  Pew,  40  Ohio  St.  121,  12  Am.  & 
Eng.  R.  Cas.  64 ;  Simmons  v.  Chicago  &  T.  R.  Co.,  1 10  111.  340, 18 
Am.  &  Eng,  R.  Cas.  50;  Baltimore  &  P.  R.  Co.  v.  Jones, 
95  U.  S,  439.  Nor  was  it  any  excuse  for  the  failure  of  the 
deceased  to  look  and  listen  that  the  defendant  was  making  with 
its  train  what  is  known  as  a  "flying  switch."  It  was  his  duty, 
nevertheless,  to  have  exercised  his  ordinary  faculties  to  ascertain 
if  there  was  danger  in  the  attempt  to  cross  the  track,  and,  if 
there  was,  to  desist,  Ormsbee  v.  Boston  &  P.  R.  Co.,  14  R.  I. 
■|02 ;  Grethcn  v.  Chicago,  M.  &  St.  P.  R.  Co.,  22  Fed.  Rep.609, 
19  Am.  &  Eng.  R.  Cas.  342;  Haley  z/.  Railroad  Co.,  7  Hun, 
84;  Myers  v.  Indianapolis  &  St.  L.  R.  Co..  113  III.  386.  It  is 
doubtless  a  well-established  rule  of  law  that  the  question  of  con- 
current negligence  ought  generally  to  be  submitted  to  the  jurj'. 
Poler  V.  N.  Y.  Cent.  R.  Co.,  16  N.  Y.  476;  Keating  v.  N.  Y. 
Cent.  &  H.  R.  R.  Co.,  49  N.  Y.  673  ;  Butler  v.  Milwaukee  &  St 
P,  R,  Co.,  28  Wis.  487.  But  when  the  facts  are  undisputed,  and 
contributory  negligence  is  established,  the  question  becomes  one 
of  law,  and  the  plaintiff  may  be  nonsuited,  or  a  judgment  given 
for  the  defendant.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Houston,  95 
U.  S.  697;  Schofield  v.  Chicago,  M.  &  St.  P.  R.  Co.,  114  U.  S. 
615,  19  Am.  &  Eng,  R.  Cas.  353;  Morrison  v.  Erie  R.  Co., 
56  N,  Y.  302.  The  evidence  in  this  case  is  incapable  of  but  one 
construction, — that  the  negligence  of  the  deceased  contributed 
to  the  injury  complained  of.     The  court  should  therefore  have 
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granted  defendant's  motion,  and  directed  a  verdict  for  the  de- 
fendant. 

Upon  the  trial  of  the  cause  the  plaintiff  was  permitted, 
gainst  defendant's  objection,  to  ask  several  of  the  witnesses 
sworn  in  his  behalf  the  following  question :  "  Was 
Mr.  Elliot  a  careful  or  a  careless  man  in  guarding  SU^^**^*' 
himself  and  employees  from  danger  from  passing  r>rifti»t« 
trains?" — to  which  it  was  usually  answered  that  he 
was  a  careful  man.  We  think  that  the  trial  court  erred  in  over- 
ruling appellant's  objection  to  this  question,  and  permitting  the 
witnesses  to  answer.  It  was  an  important  issue  in  the  case 
whether  the  negligence  of  the  deceased  contributed  to  the  in.  ■ 
jury.  The  correct  determination  of  this  question  could  not  be 
made  to  depend  upon  the  fact  of  whether  the  deceased  was 
usually  careful  or  careless,  but  upon  his  conduct  at  the  time  of 
the  accident.  However  careful  he  may  have  been  generally 
would  be  of  no  avail  to  him  if  this  negligence  in  fact  contrib- 
uted to  the  injury,  and,  however  careless  he  may  have  been 
usuafly  would  not  have  been  any  defence  to  this  action  had  he 
been  free  from  negligence  at  the  time  the  accident  occurred. 
Chase  v.  Maine  Cent.  -R.  Co.,  yj  Me,  62,  19  Am.  &  Eng.  R. 
Cas.  356 ;  Morris  T'.  East  Haven,  41  Conn.  252;  Philadelphia, 
W.  &  B.  R.  Co.  T'.  Stebbing,  49  Am.  Rep.  628;  McDonald  i'. 
Savoy,  1 10  Mass.  49.  There  are  some  cfises  holding  that  such 
evidence  is  proper  when  there  were  no  eye-witnesses  of  the  acci- 
dent, and  no  evidence  in  regard  to  the  negligence  or  want  of 
negligence  of  the  person  injured  at  the  time  of  the  accident. 
These  cases  proceed  upon  the  theory  that  courts  will  presume 
upon  proof  of  general  habits  of  carefulness,  or  the  contrary, 
when  from  the  nature  of  things  it  is  impossible  to  obtain  better 
evidence  that  the  injured  person  was  or  was  not  neJigent  at  the 
time  of  the  accident  which  resulted  in  the  injury  ;  or,  from  the 
natural  instinct  of  self-preservation,  sought  to  save  himself. 
Chicago,  R,  I  &  P.R.  Co.  v.  Clark,  108  111.  113.  15  Am.  &  Eng. 
R.  R.  Cas.  261  ;  Cassidy  v.  Arigcll,  12  R.  I.  447.  But  this  rule 
has  never  been  extended  to  any  case  when  there  were  eye-wit- 
Jiesses  to  the  accident.  The  facts  in  these  cases  are  entirely 
dissimilar  to  those  in  the  case  at  bar,  and  the  doctrine  there 
enunciated  is  not  applicable.  This  evidence  was  submitted  to 
the  jury  without  explanation,  or  direction  to  disregard  it,  and  it 
is  obvious  that  the  defendant  may  have  been  prejudiced  by  it, 
and  that  the  jury  may  have  attached  great  importance  to  it. 
For  these  reasons  the  judgment  of  the  court  below  must  be  re- 
versed, and  a  new  trial  ordered.  All  the  justices  concurring, 
except  Justice  Palmer,  dissenting. 
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ON  REHEARING. 

Upon  the  petition  of  the  respondent  a  reargument  of  the  ap- 
peal  in  this  action  was  ordered,  and  the  case  reheard  at  the  May 
term,  1 88S,  at  Yankton.  The  personnel  of  the  court  had  changed 
somewhat  since  the  former  argument,  Judges  Palmer  and 
Francis  having  retired,  and  been  succeeded  by  Judges  Garland 
and  Rose.  After  such  reargument,  the  court  filed  the  following 
memoranda  in  the  cause  : 

Per  Curiam.  Upon  a  reconsideration  of  this  case  we  are 
unable  to  ^discover  any  reason  for  change  in  the  conclusion 
arrived  at  upon  the  former  argument,  and  as  announced  in  the 
opinion  of  the  court  by  Mr.  Justice  Spencer.  For  the  reasons 
in  said  opinion  stated,  the  judgment  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered. 

All  concur. 

S«ction-handi  and  Laborert  on  Track  Injured  through  the  Nagllgenca  of 
ft  Conductor  are  hit  Fellow-Mrvantt.— In  Marylanil  it  has  been  held  that 
the  conductor  of  a  railroad  train  occupies  the  positian  of  a  fellow-servant 
of  a  laborer  repairin)^  the  track  injured  through  the  negligence  of  such 
conductor.  Cumberland,  etc.,  R.  Co.  w.  Scally,  27  Md.  589.  And  in  a 
Wisconsin  case  it  appeared  that  the  plaintilt.  with  a  large  number  of 
other  men,  was  at  work  for  a  railroad  company  "surfacing  tracks;"  that  Is, 
filling  the  dirt  and  gravel  between  the  ties  and  dressing  up  the  surface. 
The  gravel  used  was  brought  by  a  train  of  flat  cars  in  charge  of  a  con- 
ductor and  the  usual  train  hands.  It  was  the  duty  of  the  men  engaged 
in  "  surfacing  "  to  get  upon  the  cars  when  the  gravel  train  came  up  and 
shovel  off  the  gravel.  The  men  engaged  in  "  surfacing  "  were  not  other- 
wise connected  with  the  train,  //c/rf,  that  the  conductor  of  the  train  of 
flat  cars  was  a  fellow- servant  of  the  plaintiff,  and  that  consequently  the 

SlaintifT  could  not  recover  against  the  company  for  an  injury  resulting 
■om  the  negligence  of  the  conductor  in  starting  the  train  too  quick. 
Heine  v.  Chicago  &  N.  W.  R.  Co.,  58  Wis.  525. 

Who  are  Fellow-tervant* — Connecting  Companlet. — Plaintiff's  intestate 
wasemployedby  the  New  York,  L.  E.  &  W.  R.  Co.  as  an  ash-man,  and  while 
at  work  cleaning  out  the  ash-pit  of  a  turn  table  belonging  to  that  com- 
pany, was  injured  through  the  negligence  of  the  hands  in  chaise  of  an 
engine  oelonging  to  the  Tioga  R.  Co.,  which  had  permission  from  the 
other  company  to  use  the  track  and  turn  table  for  reversing  its  engine. 
In  an  action  against  the  Tioga  R.  Co.  to  recover  damages,  held,  that  the 
deceased  and  the  employees  of  the  Tioga  R.  Co.  were  not  feilow-servants 
so  as  to  relieve  the  defendant  from  liability  for  the  accident.  Sullivan  v. 
Tioga  R.  Co.  (N.  Y.l,  20  N.  E.  Rep.  569. 

Same — Loading  and  Inipection  of  Cars. — A  railroad  company  fulfils  its 
duty  to  servants  in  its  employ  when  it  furnishes  perfectly  safe  cars  and 
appliances,  and  provides  a  system  of  inspection  of  cars  and  proper  per- 
sons to  inspect  them  before  they  are  taken  away.  A  failure  to  inspect, 
or,  if  inspection  be  made,  a  failure  to  rectify  the  improper  loading  of  a 
car  by  which  a  brake  is  rendered  useless,  is  not  a  failure  of  the  master 
to  fullil  his  duly  to  his  servant,  but  is  the  negligence  of  a  fellow-servant 
in  carrying  out  the  orders  of  the  master  and  gives  no  right  to  recover  for 
injuries  caused  thereby.    The  liability  of  the  company  Is  not  altered  by 
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the  fact  that  the  ca.r  was  loaded  by  the  servants  of  ttie  owner  of  the  freight 
which  was  placed  upon  it.  Bymcs  v.  New  York,  L.  E.  &  W.  R.  Co. 
(N.  v.).  ai  N.  E.  Rep.  50. 

Sama — Yard  Inipsctor — Yard  Foreman. — It  was  the  duty  of  the  yard-in- 
spector to  inspect  all  cars  immediately  on  arrival  in  the  yard,  and  if  he 
foand  a  trifling  detect  to  repair  it ;  but,  if  a  serions  one,  to  marlc  the  car 
"  B.  O."  It  was  then  the  duty  of  the  yard  foreman  to  remove  the  car  so 
.  marked  to  the  repair  tracks.  The  yard  foreman  and  yard  inspector  had 
independent  duties,  and  neither  was  subject  to  the  orders  of  the  other. 
Held,  that  they  were  fellow-servants,  and  that  neither  could  recover  for 
the  other's  n^ligence.  St.  Louis,  I.  M.  &  5.  R.  Co.  v.  Rice  (Ark.),  11  S. 
W.  Rep.  699 

8am«— Firaman— Locomotiv«  Enginaert.— A  fireman  cannot  recover  for 
an  injury  caused  by  the  negligence  of  the  locomotive  engineer,  the  latter 
being  his  fellow-servant.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Blohn  (Tex.),  11  S. 
W.  Rep.  867. 

Same — Locomotive  Engineers  on  Different  Trains, — Locomotive  engi- 
neers engaged  in  operating  different  locomotives, are  fellow-servants,  and 
in  Colorado  a  railroad  company  employing  them  is  not  liable  for  personal 
injuries  sustained  in  a  collision  caused  by  the  negligence  of  one  of  them. 
Van  Avety  v.  Union  Pac.  R.  Co.,  35  Fed.  Rep.  40. 

8em« — Province  of  Jury. — The  question  whether  a  section-hand  and 
those  in  charge  of  a  construction  train  were  fellow-servants  at  the  time 
when  an  accident  occurred  resulting  in  the  death  of  the  former,  is  a  ques- 
tion of  (act  to  be  determined  by  the  jury.  Chicago  &  A,  R.  Co.  v.  Kelley 
(lU.).  21  N,  E.  Rep.  J03. 


Galveston,  Harrisburg  and  San  Antonio  R.  Co. 


{Texas  Supreme  Court.  February  26,  1889.) 

FallowMrvent*— Brkkeman — Station  Agent— The  brakeman  o(  a  freight 
train  is  the  fellow-servant  of  a  station  agent  who  has  control  over  the 
company's  station,  including  the  freight  business,  with  power  to  employ 
and"  discharge  hands  on  duty  at  the  station,  but  without  any  power  to 
employ  or  dischara;e  the  servants  operating  trains  upon  the  road.  He  i» 
not  therefore  entitled  to  recover  for  injuries  received  while  coupling  cars 
improperly  loaded  under  the  observation  of  such  station  agent. 

Appeal  from  District  Court,  Colorado  County. 

Action  by  Gcoi^e  L.  Farmer  against  the  Galveston,  Harris- 
burg &  San  Antonio  R.  Co,  to  recover  damages  for  personal 
injuries.     Defendant  appeals  from  a  judgment  for  the  plaintiff. 

Brown  Sr  Dunn  for  appellant. 

Foard,  Thompson  &  Ttnunsend  for  appellee. 
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Gaines,  J. — This  was  an  action  for  personal  injuries  brought 
by  appellee  against  appellant.  The  appellee  was  a  brakeman 
^^  on  a  freight  train  of  the  appellant  company,  and, 

having  reached  the  station  at  Columbus,  it  became  * 
his  duty  to  make  the  coupling  of  certain  cars  which  were  stand- 
ing there,  and  which  were  ordered  to  be  incorporated  into  the 
train.  One  of  these  cars  was  laden  with  lumber,  and  it  is 
claimed  that  it  was  negligently  loaded.  The  lumber  at  one  end 
of  the  car  projected  some  20  inches  or  more,  so  that  it  occupied 
the  space  which  is  ordinarily  allowed  between  the  cars  when 
connected,  to  enable  the  brakemen  to  make  the  coupling  with 
safety.  There  was  much  testimony  as  to  causes  which  led  to 
the  injury,  bearing  upon  the  question  of  negligence  on  part  of 
the  plaintiffs.  This  testimony,  in  view  of  the  disposition  we 
shall  make  of  the  case,  we  deem  it  neither  necessary  nor  proper 
to  consider.  The  lumber  was  loaded  by  the  servants  of  one 
Tolliver,  the  owner  of  a  lumber-yard,  on  a  side  track  near  the 
station.  There  is  nothing  to  show  that  Tolliver  bore  any  other 
relation  to  the  company,  except  that  of  a  shipper.  He  was  ex- 
amined as  a  witness  for  the  plaintiff,  and  it  is  to  be  presumed 
that  if  any  other  relation  existed  it  would  have  been  proved. 
It  does  appear  that  the  car  was  placed  by  the  company's  ser- 
vants upon  the  side  track  for  the  purpose  of  being  loaded,  and 
that  after  jt  was  loaded  one  Littlefield,  the  station  agent  of  de- 
fendant, gave  Tolliver  a  bill  of  lading  for  the  lumber.  It  is  also 
to  be  inferred  from  the  testimony  that  the  agent  directed  the 
car  as  loaded  by  Tolliver  to  be  incorporated  into  the  train. 
There  was  also  evidence  conducing  to  prove  that  the  sta- 
tion agent  had  control  over  the  company's  station,  with  power 
to  employ  and  to  discharge  hands  on  duty  at  the  station.  He 
had,  however,  no  power  to  employ  or  discharge  the  servants 
who  were  operating  the  trains  upon  the  road. 

Such  being  a  brief  statement  of  the  evidence  tending  to  show 

negligence  on  part  of  the  company's  agents  and 
hitrartitu  servants,  the  court,  at  the  request  of  the  plaintiff, 
tirareqaMb*  gave  the  following  charge :  "  If  the  jury  believe,  from 

the  evidence,  that  the  plaintiff  herein,  at  the  time  of 
the  accident  complained  of,  was  in  the  employ  of  the  company 
^s  brakeman  on  one  of  its  freight  trains ;  that  while  so  em- 
ployed, and  in  the  line  of  his  duty,  he  received  the  injuries 
stated  in  the  petition,  resulting  from  being  struck  by  a  piece  of 
lumber  which  extended  over  the  platform  of  a  flat  car,  loaded, 
with  lumber,  which  he  was  attempting  to  couple;  and  you  fur- 
ther believe  that  there  were  other  persons  in  the  employ  of  the 
defendant,  whose  duty  it  was  to  examine  cars  which  were  loaded, 
and  to  see  that  they  were  properly  loaded,  before  the  company 
allowed  them  to  be  received ;  and  that  such  other  person  had 
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general  authority  and  control  over  defendant's  freight  business 
at  the  time  and  place  where  the  accident  occurred,  with  author- 
.  ity  to  employ  and  discharge  hands  in  connection  with  said  busi- 
ness,— then  the  court  instructs  the  jury,  as  a  matter  of  law,  that 
the  plaintiff  and  such  other  persons  were  not  fellow-servants, 
engaged  in  the  same  grade  or  line  of  service,  within  the  mean- 
ing of  the  law  which  holds  that  the  master  is  not  liable  for  in- 
juries to  one  servant  on  account  of  the  negligence  of  a  fellow- 
servant." 

The  giving  of  this  chaise  is  assigned  as  error.  In  the  case  of 
St,  Louis,  A.  &  T.  R.  Co.  v.  Welch,  lo  S.  W.  Rep.  529  (decided 
at  the  last  Tyler  term),  we  reluctantly  yielded  to  a  u^tiiitr  or 
Conner  decision  of  this  court  (Dallas  v.  Gulf  C.  &  S.  Mutcr  t^r 
F.  R.  Co.,  61  Tex.  196,  21  Am.  &  Eng.  R.  Cas.  575),  ^^^^ 
and  to  the  great  weight  of  authority,  and  held  that  ^lauHtiwtr- 
the  fact  that  the  employees  of  a  railroad  company  emtdtput- 
were  engaged  in  diiTerent  and  distinct  departments  ■•"* 
of  the  company's  service  did  not  take  them  out  of  the  rule  which 
ncempts  the  master  from  liability  for  injuries  resulting  to  one 
servant  from  the  negligence  of  his  fellow-servant.  In  that  case, 
the  plaintiff  was  engaged  with  a  bridge  gang  employed  in  re- 
pairing the  bridges  along  the  line  of  the  road,  and  was  injured 
through  the  negligence  of  the  employees  engaged  in  the  trans- 
portation department,  and  operating  a  train  along  the  line. 
The  departments  were  distinct,  and  the  duties  of  the  servants 
were  such  that  the  one  had  practically  no  opportunity  of  observ- 
ing and  reporting  any  negligence  on  the  part  of  the  other.  It 
presented  a  strong  case  for  making  an  exception  to  the  rule. 
The  decision  in  that  case  is  decisive  of  the  question  of  the  cor- 
rectness of  the  charge  now  under  consideration,  in  so  far  as  the 
jury  were  instructed  that  service  in  different  departments  af- 
fected the  defendant's  liability  in  the  case. 

But  we  think  this  would  have  been  harmless,  if  the  other 
proposition  in  the  charge,  upon  which  the  exception 
to  the  general  rule  as  to  fellow-servants  is  predicated,  Tie^priBtipU 
had  been  correct.     It  would  simply  have  imposed  j^g™",!,"' 
the  burden  upon  the  plaintiff  of  proving  a  fact  he  npui'ii. 
was  not  required  to  establish  in  order  to  make  out 
his  case.     But  is  it  true  that  an  employee  who  has  the  right  to 
employ  and  discharge  other  employees  of  the  master  under  him 
is  not  the  fellow-servant  of  a  servant  of  the  same  master  whom 
he  has  no  power  to  discharge  ?     We  think  not.     We  have  found 
no  case  in  this  court  which  announces  this  doctrine.     In  Wall  v. 
Railway  Co.,  4  Tex.   Law  Rev.  36,  the  commission  of  appeals 
say:  "The  general  test  applied  is  as  to  whether  such  employee 
has  the  power  to  employ  and  discharge  the  servants  who  are 
subject  to  his  control  and  direction.     An   agent  having  such 
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authority  has  been  generally  considered,  as  far  as  the  servants 
under  his  control  are  concerned,  as  in  legal  effect  occupying  the 
position  of  the  master."  To  a  limited  extent  the  rule  so  laid 
down  is  correct.  When  the  duty  which  the  agent  is  required  to 
perform  is  a  direct  obligation,  which  the  master  owes  to  all  his 
servants,  the  doctrine  is  applicable.  It  is  the  duty  of  a  railroad 
company  to  furnish  safe  tracks  and  machinery,  and  it  is  respon- 
sible to  its  servants  for  the  neglect  of  this  duty  on  the  part  of 
such  servants  or  agents  as  it  may  intrust  with  its  performance, 
Houston  &  T.  C.  R.  Co.  v.  Dunham,  49  Tex.  181  ;  Texas  M.  R. 
Co.  V.  Whitmore,  58  Tex.  276,  11  Am.  &  Eng.  R.  Cas.  195.  It 
is  also  the  duty  of  the  master  to  select  careful  and  skilful  ser- 
vants; and  if  he  has  failed  to  exercise  due  cate  in  the  employ- 
ment of  a  servant,  and  another  is  injured  through  the  negligence 
or  incompetency  of  the  servant  so  employed,  the  master  is  liable. 
Should  the  master  devolve  this  duty  of  employing  servants  upon 
any  one  of  his  agents  or  employees,  and  if  such  agent  or  em- 
ployee fall  to  exercise  proper  care  in  the  selection  of  a  servant, 
and  an  injury  results  to  another  servant  from  such  failure,  the 
master  is  liable,  without  regard  to  grade  of  service  of  the  em- 
ploying agent  or  the  party  injured.  For  the  failure  to  discharge 
his  immediate  duty  to  his  servants  the  master  cannot  absolve 
himself  from  liability  by  devolving  that  duty  upon  another  ser- 
vant. The  servant  intrusted  with  the  duty  is  held  the  represen- 
tative of  the  master. 

In  the  case  before  us  there  is  no  complaint  of  any  defect  of 
Buun-wmt  machinery,  or  of  a  want  of  care  in  the  employment 
saiknkcBH  of  any  scrvant  whose  negligence  caused  the  injury. 
artMion.  The  car  upon  which  the  lumber  was  loaded  was 
neither  defective  in  construction  nor  out  of  repair. 
The  negligence  consisted  in  loading  the  lumber  in  an  improper 
manner.  Conceding  that  it  was  the  duty  of  the  station  agent 
to  see  that  it  was  properly  loaded  before  it  was  ordered  into 
the  train,  this  was  a  duty  he  owed  as  a  servant  merely,  and  not 
as  the  representative  or  vice-principal  of  the  company.  The 
plaintiff  did  not  even  bring  himself  within  the  rule  quoted  above 
from  the  opinion  in  Wall  v.  R.  Co.  While  the  station  agent 
had  power  to  employ  and  discharge  hands  engaged  for  service 
at  the  station,  it  appeared  that  he  did  not  have  power  to  employ 
or  dischai^e  train  men,  and  it  did  not  appear  that  they  were 
subject  to  his  control  as  to  the  manner  of  performing  their 
duties.  We  are  not  prepared  to  say,  however,  that  the  rule 
referred  to  is  a  general  rule,  and  that  it  should  not  be  limited 
as  hereinbefore  indicated.  The  train  men  are  ordinarily  under 
the  control  of  the  conductor,  and  yet  this  court  holds  that  they 
are  fellow-servants.  Robinson  v.  Houston  &  T.  C.  R.  Co.,  46 
Tex.  540.     In  an  able  opinion  the  supreme  court  of  Minnesota 
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holds  that  a  station  master  is  the  fellow-servant  of  the  engineer 
on  a  passing  train.  Brown  v.  Minneapolis  &  St.  L.  R.  Co.,  31 
Minn.  533,  15  Am.  &  Eng.  R.  Cas.  333.  See  also  Rains  v, 
St.  Louis.  I.  M.  &  P.  R.  Co.,  71  Mo.  1^,  5  Am.  &  Eng.  R.  Cas. 
610;  Besel  V.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  70  N.  Y.  171.  We 
think  the  court  erred  in  giving  the  charge  under  consideration, 
and  for  the  error  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Brak«m&n  Injured  through  Negllganca  of  Station  Agent  in  Making.up 
Train  It  the  Fellow-iervant  of  the  Latter.— This  was  decided  by  the  su- 
preme court  of  Maasachu setts  in  the  case  of  Hodgkins  ii.  Eastern  R.  Co., 
1 19  Mass.  419.  Chief  Justice  Gray  said  :  "  The  making  up  of  the  train  of 
cars  with  platforms  of  unequal  height  was  the  act  of  fellow-servants  of 
the  plaintiff,  for  which,  by  the_  we  11- settled  law  of  this  commonwealth, 
he  can  maintain  no  action  against  the  corporation.  Farwell  v.  Boston 
&  Worcester  Railroad,  4  Met.  49 ;  Hayes  v.  Western  Railroad,  3  Cush. 
270;  Albro  i".  Agawam  Canal.  6  Cush.  75;  Gilshannon  11.  Stony  Brook 
Railroad,  14  Gray.  446;  Oilman  -v.  Eastern  Railroad,  10  Allen,  233;  John- 
son V.  Boston,  I  [8  Mass.  114." 

Fellow-iervantt — Engineer  and  Fireman—Section-hnnd. — The  engineer 
and  fireman  of  a  passenger  train  are  not  fellow-servants  of  a  section-hand. 
Sullivan  *.  Missouri  Pac.  R.  Co.  (Mo.),  10  S.  W.  Rep.  852.  In  this  case, 
the  court  said :  "  The  point  made,  that  the  deceased  was  a  fellow-servant 
with  those  in  charge  of  the  train  and  tor  that  reason  plaintiff  cannot  re- 
cover, cannot  be  sustained.  We  have  held  that  a  car-repairer  at  astation 
and  a  train-man  are  not  fellow-servitnts  within  the  meaning  of  a  rule  that 
exempts  the  company  from  liability  to  a  servant  for  injury  occasioned  by 
another  servant.  (Condon  «.  Railroad  Co.,  78  Mo.  567.)  iJ  or  are  a  seel  ion - 
foreman  and  switchman  fellow-servants  (Hall  v.  Railroad  Co.,  74  Mo.  298). 
The  rule  of  exemption  is  based  upon  the  assumption  that  the  servants 
are  engaged  in  a  common  employment.  While  there  is  much  diversity 
of  opinion  as  to  what  will,  and  what  will  not,  constitute  a  common  em- 
ployment, this  section-man  and  the  servant  in  chaise  of  the  passenger 
train  were  engaged  in  different  departments  of  the  general  business  in 
vrhich  the  de^ndant  was  engaged,  and  were  not  fellow. servants.  Cases 
are  cited  which  go  further  and  hold  that  servants  are  not  fellow-servants 
where  the  relation  is  much  more  intimate  than  that  of  the  deceased  and 
persons  in  charge  of  the  train  in  question,  but  we  confine  our  present 
ruling  to  the  facts  of  the  case  before  us." 

Sama^Laborer — Track-walker  and  Conductor. — A  laborer  employed  bv 
a  railroad  company  to  remove  snow  and  other  obstructions  from  its  track 
is  the  fellow-servant  of  a  track -walker  whose  duty  it  is  to  see  that  the  track 
is  clear,  and  also  of  the  conductor  of  a  train.  Fagundes  v.  Central  Pac. 
R.  Co.  (CaL),  31  Pac.  Rep.  447.  The  court  said:  "The  question  to  be 
determined  is  whether  or  not  the  Central  Pacific  R.  Co.  is  responsible 
for  the  carelessness  of  the  conductor  and  track-walker.  If  they  are  to  be 
held  as  the  fellow- servants  of  the  deceased,  and  engaged  about  the 
business  of  their  common  master,  in  the  same  general  employment,  then 
the  company  would  not  be  responsible,  unless  the  record  shows  that  the 
defendant  neglected  to  use  ordinary  care  in  the  selection  of  the  conductor 
and  track-walker.  Civil  Code,  \  1970:  Stephens  v.  Doe,  73  Cal.  28; 
McLean  v.  Blue  Point  Gravel  Mining  Co.,  51  Cal.  257;  Fisk  v.  Central 
Pac.  R.  Co..  7a  Cal.  42 ;  Brown  v.  Central  Pac.  R.  Co..  72  Cal,  523.  There 
is  nothing  in  the  evidence  which  tends  to  show  any  negligence  on  the 
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part  of  the  defendant  in  the  selection  of  the  employees  whose  careless- 
ness caused  the  casualty.  Neither  the  conductor  nor  track-walker  is 
shown  to  have  had  anything  to  do  with  the  selection  of  employees  for 
the  company,  nor  is  it  made  evident. that  either  of  ihem  was  in  any  sense 
managing  assistant  for  it  in  the  conduct  of  its  general  business  as  a  rail- 
road company.  They  had  with  tiie  laborer  who  was  killed  certain  duties 
to  perform  as  employees  of  the  company,  in  the  same  general  business. 
The  conductor  ran  the  train ;  the  track-walker  was  to  see  that  the  track 
was  clear  of  obstructions,  and  to  signal  when  they  existed  ;  the  laborer 
was  engaged  on  his  part  in  helping  to  keep  the  track  in  good  order,  so 
that  the  trains  might  run  upon  it  in  safety.  They  all  must  have  known 
the  dangers  incident  to  their  employment.  They  were  fellow-servants  of 
the  same  employer,  and  employed  by  it  in  the  same  general  business. 
The  deceased  met  his  death  through  the  negligence  of  the  conductor  and 
track-walker,  and  not  that  of  the  railroad  company,  which,  therefore,  is 
not  responsible." 

Sama — Surfao*  Hand— Enginser  and  Conductor  of  Wild  Train. — The  rules 
of  a  railroad  company  provided  that  "trains  are  to  be  run  under  the  direc- 
tion of  the  conductor  except  when  such  direction  involves  the  risk  of 
hazard,  in  which  case  the  engineer  will  have  equal  responsibilities." 
//f/(/,  that  a  laborer  employed  in  surfacing  the  track  and  the  engineer 
and  conductor  of  a  ■wild  train'  were  not  fellow-servants.  Northern 
Pac.  R.  Co.  V.  O'Brien  (Wash.),  21  Pac.  Rep.  32.  The  court  said  :  "  Ad- 
mitting that  the  collision  was  caused  by  the  gross  negligence  of  the  con- 
ductor and  engineer  of  tbe 'wild  train,"  it  is  contended  on  behalf  of  the 
ElaintiS  in  error  that  under  the  rule  which  exempts  the  master  from  lia- 
ility  to  a  servant  for  injuries  caused  by  the  negligence  of  a  fellow-ser- 
vant, is  the  same  common  employment,  the  railroad  company  cannot  be 
held  responsible  to  the  defendant  in  error  in  this  case.  This,  it  seems  to 
us,  presents  the  only  question  of  real  difficultv  in  this  case.  If  the  con- 
ductor and  engineer  were  fellow -servants  of  the  laborers  working  on  the 
track,  and  engaged  in  the  same  common  employment,  then  the  company 
is  not  liable  to  the  defendant  in  error  for  the  injuries  he  received  in  the 
collision.  The  general  rule  of  law  on  this  subject  is  well  settled :  but  as 
it  was  interpreted  in  the  Farwell  Case,  4  Mete.  (Mass.)  49,  and  in  the  other 
cases  following  the  Farwell  Case,  its  injustice  long  ago  became  so  mani- 
fest, and  was  so  frequently  dwell  upon,  both  by  test-writers  and  courts, 
that  in  recent  years  the  courts  have  shown  a  strong  tendency  to  graft  im- 
portant limitations  upon  the  general  doctrine.  In  some  of  the  states  the 
legislatures  have  abolished  the  rule  altogether;  and  in  England  the  rule 
was  carried  to  such  an  extent  that  in  1880  parliament  felt  called  upon  to 
interfere,  and  the  result  was  the  'employers'  liability  act.'  It  is  not, 
however,  our  purpose  to  review  the  authorities  upon  this  rule,  or  to  dis- 
cuss it  at  any  length,  for  we  think  the  recent  decisions  of  the  supreme 
court  of  the  United  States  upon  this  subject  are  decisive  of  this  case; 
and  as  the  amount  involved  is  large  enough  to  bring  the  case  within  the 

i'urisdiction  of  that  court,  if  we  err  in  our  decision,  we  have  no  doubt  the 
osing  party  will  take  'the  case  to  the  supreme  court  for  review  and 
correction. 

"  In  ourview,  then,  of  the  law,  the  conductor  and  engineer  of  the  'wild 
train'  were  not  fellow-servants  of  the  laborer  O'Brien,  the  defendant  in 
error  in  this  case,  or  engaged  in  the  same  common  employment  with 
him.  One  of  the  rules  of  the  Northern  Pacific  R.  Cp.  expressly  provided 
that  '  trains  are  to  be  run  under  the  direction  of  the  conductor,  except 
when  such  direction  conflicts  with  these  rules,  or  involves  risk  or  hazatrl. 
in  which  case  the  engineer  will  be  held  equally  responsible.'  These  men 
were  not  only  engaged  in  totally  different  departments  of  work,  but  they 
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Stood  in  a  different  relation  to  their  common  principal.  The  conductor 
and  engineer  were  agents  of  the  corporation,  clothed  with  the  control 
and  management  of  a  distinct  department  of  the  business  of  the  com- 
pany. They  had.  on  this  occasion,  the  entire  control  and  management 
of  the  train,  and  were  to  all  intents  and  purposes  the  personal  represent- 
atives of  the  company,  for  whose  negligence  it  is  and  ought  to  be  respon- 
sible to  the  defendant  in  error,  and  other  subordinates  similarly  employed. 
On  page  394.  the  court,  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  used 
this  language  :  '  The  conductor  of  a  railway  train  who  commands  its 
movements,  directs  when  it  shall  start,  at  what  station  it  shall  stop,  at 
what  speed  it  shall  run.  and  has  the  general  management  of  it.  and  con- 
trol over  the  persons  employed  upon  it,  represents  the  company;  and 
therefore  that,  for  injuries  resulting  from  his  negligent  acts,  the  com- 
pany is  responsible.  If  such  a  conductor  does  not  represent  the  company, 
then  the  train  is  operated  without  any  representative  of  its  owner.' 
Chic^o,  M.  &  St.  P.  R.  Co.  v.  Ross,  i  la  U.  S.  377  :  s.  c„  17  Am.  &  Eng. 
R.  Caa.  $01.  The  case,  then,  stands  the  same  as  it  would  if  the  jiresident 
of  the  company  or  the  board  of  directors  were  on  the  train,  commanding 
and  directing  its  movements,  and  committing  the  acts  of  gross  negligence 
here  imputed  to  the  conductor  and  engineer.  No  one  questions  that, 
where  the  master  himself  is  guilty  of  negligence  resulting  in  an  injury 
to  one  of  bis  servants,  the  master  is  responsible  for  such  injury.  An 
attempt  has  been  made  here  to  distinmiish  the  case  at  bar  from 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross  by  tne  circumstances  that  in  the 
latter  case  the  injury  was  caused  by  the  conductor  of  the  train  on 
which  the  injured  person  was  employed  at  the  time,  whereas  in  the  case 
at  bar  the  person  whose  negligence  caused  the  Injury  was  conductor  of 
another  train,  and  not  of  the  train  on  which  the  mjured  person  was 
riding.  We  can  see  no  difference  in  principle  between  the  cases.  In 
each  case  the  party  guilty  of  negligence  stood  as  vice-principal.  He  rep- 
resented the  company,  he  was  engaged  in  a  totally  different  department 
of  labor  from  that  in  which  defendant  in  error  was  employed,  and  he 
stood  in  a  very  different  relation  to  their  common  principal.  Northern 
Pac.  R.  Co.  V.  Herbert.  116  U.  S.  642;  s.c,  24  Am.  &  Eng.  R.  Cas.  407; 
Cunard  Steamship  Co.  v,  Carey,  119  U.  S.  345." 

A  Talegraph  Operator  and  a  Brakaman  are  not  fellow-servants.     Hall 
V.  Galveston,  H.  &  S.  A.  R.  Co..  39  Fed.  Rep.  18. 


St.  Louis,  Arkansas  and  Texas  R.  Co. 


{Tejcas  Supreme  Court.  Decemier  14,  1888.) 

Fellow.MrTant<— Train  Hands— Foreman  of  Bridge  Qang. — Employees  en- 
fraged  in  operating  a  train,  are  fellow-servants  of  the  foreman  of  a  bridge 
g:«ng  in  the  sense  that  it  precludes  the  latter  from  a  recovery  of  the  com- 
pany for  injuries  inflicted  by  reason  of  their  nej;iigence. 

Same — When  Servant  is  "on  Duty,"— The  foreman  of  a  bridge  gang  is 
deemed  to  be  "on  duty."  although  at  the  time  of  the  accident  he  waa 
8BA.  AE.  R.  Cas.— 6 
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asleep  in  a  car  provided  by  tlie  railroad  coippanf  for  that  purpose,  vhicb 
was  placed  upon  a  side  track,  if  he  was  liable  to  be  called  upon,  at  an; 
momenl,  to  go  out  with  his  gang  on  duty  upon  the  road. 

Appeal  from  District  Court,  Smith  County. 

Action  against   the  St.  Louis,  Arkansas  &  Texas  R.  Co.  to 
recover  damages  for  personal  injuries  sustained  by  the  plaintiff, 
L.  Welch.     A  judgment  was   rendered   for  the  plaintiff  from 
which  the  defendant  appeals. 
.  N.  Webb  FinUy  for  appellant. 

John  M.  Duncan  for  appellee. 

Gaines,  J. — This  was  an  action  for  personal  injuries,  brought 
by  appellee  against  appellant.  The  case  made  by  the  plaintiff 
P^  showed  the   following  facts:    The  plaintiff  was  the 

foreman  of  a  bridge  gang  in  the  employment  of  the 
defendant  company,  engaged  in  putting  in  and  repairing  bridges 
along  the  line  of  its  road.  About  3  o'clock  in  the  morning,  on 
the  day  of  the  accident,  he  was  asleep  in  the  bunk  of  a  sleeping- 
car  provided  by  the  company  for  the  purpose,  which  was  lying 
on  a  side  track  of  the  railway  in  the  town  of  Gilmer.  At  the 
time  mentioned  the  employees  of  the  defendant  operating  a 
freight  train  on  its  road  negligently  ran  the  train  rapidly  upon 
the  side  track,  and  struck  the  car  upon  which  he  was  sleeping- 
with  such  violence  that  he  was  thrown  from  his  bunk,  and  seri- 
ously injured.  He  and  the  employees  who  caused  the  injury 
were  engaged  in  different  departments  of  the  company's  road. 
His  employment  was  in  the  bridge  department,  and  he  received 
his  instructions  from  the  superintendent  or  management  of  that 
department,  while  the  employees  on  the  train  were  working  in 
the  transportation  department,  and  were  under  the  orders  of  its 
superintendent.  It  appears  from  the  testimony  that  the  plaintiff 
was  subject  to  the  orders  of  the  company  to  go  out  on  duty  at 
any  time.  Without  referring  to  the  assignments  of  error,  it  is 
sul^cient  to  say  here  that  the  two  questions  presented  by  the 
record  are  whether  the  plaintiff  and  the  employees  of  the  train  are 
to  be  deemed  fellow -servants,  in  the  sense  that  precludes  him 
from  a  recovery  of  the  company  for  injuries  inflicted  by  reason 
of  their  negligence ;  and,  if  so,  whether  he  is  to  be  considered 
as  on  duty  at  the  time  of  the  accident. 

Upon  the  question,  who  are  to  be  held  "fellow-servants,"  in 
the  legal  sense  of  that  term,  there  is  great  contrariety  of  judicial 
opinion.  The  doctrine  that  one  fellow-servant  cannot 
^"ta-Hr"i  recover  of  the  master  for  injuries  inflicted  through 
•fHtkoritic*.  the  negligence  of  his  fellow-servant  is  of  compara- 
tively recent  origin.  It  was  first  announced  in  183?, 
in  the  English  court  of  exchequer,  in  the  case  of  Priestly  ii. 
Fowler,  3  Mees.  &  W,  1 .     The  supreme  court  of  South  Carolina 
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laid  down  the  same  rule  in  the  case  of  Murray  v.  South  Carolina 
R.  Co.,  I  McMul.  (S,  Car.)  385,  This  case  was  decided  in  1841, 
and  is  the  first  case  in  which  the  rule  was  applied  in  this  country. 
The  opinion  shows  that  the  court  were  unaware  of  the  decision 
in  Priestly  v.  Fowler,  supra.  In  1842  the  subject  was  very  care* 
fully  considered  by  the  supreme  court  of  Massachusetts  in  the 
case  of  Farwell  v.  Boston  &  W,  R.  Co.,  4  Mete.  (Mass.)  49,  and 
the  same  doctrine  was  announced.  This  has  become  the  lead- 
ing case,  and  has  been  rigidly  followed  by  the  courts  of  England 
and  by  a  majority  of  the  courts  in  this  country.  The  question 
of  persons  employed  in  different  departments  of  the  same  gen- 
erai  business  of  the  common  master  was  considered  in  that 
case,  and  in  discussing  it  Chief  Justice  Shaw,  who  delivered  the 
opinion,  uses  this  language:  "  It  was  strongly  pressed  in  argu. 
ment  that  although  this  might  be  so,  where  two  or  more  servants 
are  employed  in  the  same  department  of  duty,  where  each  can 
exert  some  influence  over  the  conduct  of  the  other,  and  thus  to 
some  extent  provide  for  his  own  security,  yet  that  it  could  not 
apply  where  two  or  more  are  employed  in  different  departments 
of  duty,  at  a  distance  from  each  other,  and  where  one  can  in  Jio 
degree  influence  or  control  the  conduct  of  another.  But  we 
think  this  is  founded  upon  a  supposed  distinction,  on  which  it 
would  be  extremely  difficult  to  establish  a  practical  rule.  When 
the  object  to  be  accomplished  is  one  and  the  same,  when  the 
employers  are  the  same,  and  when  the  several  persons  employed 
derive  their  authority  and  compensation  from  the  same  source, 
it  would  be  extremely  difficult  to  distinguish  what  constitutes 
one  department  and  what  a  distinct  department  of  duty." 

The  language  employed  in  the  last  sentence  quoted  has  been 
generally  used  by  courts  and  text  writers  as  the  basis  of  the 
definition  of  the  term  "fellow-servants."  Substantially  the  same 
language  has  been  frequently  employed  by  our  own  courts  in 
defining  the  term.  Houston  &  T.  C.  R.  Co.  v.  Rider,  62  Tex. 
267;  Texas  &  P.  R.  Co.  v.  Harrington,  Id.  597;  s.  c,  21  Am.  & 
Eng.  R.  Cas.  571 ;  Missouri  Pac,  R.  Co.  v.  Watts,  63  Tex.  549. 

The  rule  so  announced  in  Farwell's  Case  has,  as  previously  in- 
timated, been  followed  closely  in  the  courts  of  England,  and 
generally  in  the  American  courts,  in  its  broadest  application. 
Latterly  there  has  been  shown  some  disposition  to  modify  the 
doctrine,  but  it  has  mainly  been  in  the  direction  of  making  a 
distinction  between  servants  of  a  different  grade.  The  case  of 
Chicago,  M.  &  St.  P.R.  Co.  v.  Ross.  1 12  U.S.  377;  s.c.,  17  Am. 
&  Eng.  R.  Cas.  501,  is  a  case  of  this  latter  character.  As  to 
service  in  different  departments  of  the  same  common  employ- 
ment, there  is  less  conflict  of  authority.  In  the  courts  of  a  few 
of  the  states  it  has  been  held  that  the  employees  in  different 
branches  of  the  same  general  employment  arc  not  fcllow-ser- 
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vants.  This  is  the  rule  in  Illinois  (Chicago  &  N.  W.  R.  Co.  7'. 
Moranda,  108  III.  576  ;  s.  c,  17  Am.  &  Eng.  R.  Cas.  564);  in  Ten- 
nessee (Nashville,  etc.,  R.  Co.  i'.  Jones,  9  Heisk.  27);  in  Ken- 
tucky (Louisville,  C.  &  L,  R.  Co.  v.  Cavens,  9  Bush  (Ky.),  559); 
in  Geoi^ia  (Cooper  v.  Mullins,  30  Ga.  1 50) ;  and  perhaps  in  Vir- 
ginia (Moon  V.  Richmond  &  A.  R.  Co.,  78  Va.  745  ;  s.  c,  17  Am. 
&  Eng.  R.  Cas.  531}-  This  was  the  ruling  in  Indiana  in  the 
earlier  decisions  (Gillenwater  v.  Madison  &  I.  R,  Co.,  5  Ind.  339 ; 
Fitzpatrick  v.  New  Albany  &  I.  R.  Co.,  7  Ind.  436) ;  but  tlu-se 
cases  have  since  been  overruled  (Columbus  &  I.  C.  R.  Co,  v.  Ar- 
nold,31  Ind.  174).  Judge  Thompson,  in  his  work  on  Negligt-nce, 
lays  this  down  as  the  "exceptional"  doctrine.  2  Thomp.  N(;g. 
1026.  Our  researches  have  satisfied  us  that  this  is  correct,  and 
that  the  great  weight  of  authority  is  the  other  way.  The  cases 
are  too  numerous  for  citation,  but  see  Thomp.  Neg.  supra; 
Shear.  &  R.  Neg.  §§  108,  109 ;  Whart.  Neg.  §  230 ;  Wood,  Mast. 
&  Serv.  §  425.  See  also  Patt.  Ry.  Accident  Law,  ^  324,  325, 
where  the  cases  are  grouped. 

In  reference  to  these  citations,  the  caution  is  to  be  observed 
that  in  many  of  the  cases  in  which  certain  employees  were*  not 
held  fellow-servants  it  was  upon  the  ground  that  the 
"jJl*''"*"  one  was  subject  to  the  control  of  the  other.  In  con- 
sidering this  question,  there  is  danger  of  a  mistake 
growing  out  of  that  class  of  cases  which  hold  a  railroad  com- 
pany liable  to  its  servants  operating  its  trains  for  injuries  result- 
ing from  negligence  in  the  keeping  of  the  track.  In  deciding 
these  cases,  the  courts  sometimes  say  that  the  train-men  and  the 
track-repairers  are  not  fellow-servants;  and  it  is  pretty  generally 
held  that  in  these  cases  the  person  charged  with  the  duty  of 
keeping  up  the  track  is  the  representative  of  the  company,  and 
not  a  servant  only.  But  the  true  rule,  as  we  take  it,  is  that  it  is 
the  implied  obligation  and  duty  of  the  company  to  its  employees 
to  furnish  a  safe  track.  But  in  the  present  case,  if  we  should 
hold  that  the  plaintiff,  as  to  repairing  bridges,  etc.,  was  the 
representative  of  the  company,  and  that  the  servants  in  the 
transportation  department  could  recover  for  injuries  resulting 
from  his  neglect,  it  would  not  follow  that  he  could  recover  for 
their  negligence.  A  servant  may  be  a  representative  of  the 
company  in  one  relation  :  a  fellow-servant  with  co-employees  in 
another.     Crispin  v.  Babbitt,  8i  N.  Y,  516. 

Recurring  to  our  own  decisions,  we  think  it  has  been  decided 
in  the  case  of  Dallas  v.  Gulf  C.  &  S.  F.  R.  Co.,  61  Tex.  196,  21 
Samauin-  Am.  &  Eng.  R.  Cas.  575,  that  service  in  different  de- 
pi«)iidiidir-  partments  of  duty  does  not  exempt  an  employee  of  a 
f»r*nt deptrt-  railroad  company  from  the  operation  of  the  genera! 
rule.  There  the  railroad  company  was  engaged  in 
constructing  an  extension  of  its  line.     The  plaintiff  had  been 
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employed  in  watching  the  ties  along  the  line,  but  had  under- 
taken for  the  company  to  procure  and  record  a  deed,  and  in  the 
dischai^e  of  this  duty  took  passage  upon  the  construction  train, 
when  he  was  injured  by  the  negligence  of  the  employees  who 
were  operating  the  train.  He  was  held  not  entitled  to  recover. 
We  understand  the  decision  to  be  placed  upon  the  broad  ground 
that  the  fact  that  plaintiff,  though  engaged  in  a  different  line  of 
duty  from  the  employees  who  were  running  the  tr4.in,  was  their 
fellow^ervant.  We  confess  that  the  reasoning  upon  which  the 
rule  has  been  adopted  is  not  very  satisfactory.  It  is  said  that 
when  the  servant  accepts  the  employment  of  the  master  he  im- 
pliedly assumes  the  risk  of  the  negligence  of  his  fellow- servants. 
The  ai^ument  seems  illogical.  It  amounts  to  saying  that  the 
law  :s  that  he  cannot  recover  because  he  takes  the  risk,  and  that 
he  takes  the  risk  because  the  law  is  so.  By  a  parity  of  reason- 
ing, we  might  assume  that  he  takes  the  risk  of  his  master's  own 
personal  negligence,  and  that,  therefore,  the  master  would  not 
be  liable  to  a  servant  for  such  negligence.  A  more  reasonable 
ground  is  that  of  public  policy.  It  is  frequently  asserted  as  the 
true  basis  of  the  doctrine,  and  is  founded  upon  the  theory  that 
it  is  calculated  to  make  servants  in  a  common  employment 
watchful  of  each  other,  and  thereby  to  promote  carefulness  in 
the  performance  of  their  duties.  If  this  is  to  be  taken  as  the 
true  ground,  the  rule  should  be  confined  to  those  servants  whose 
duties  bring  them  into  such  juxtaposition  that  one  would  be 
enabled  to  observe  the  negligence  of  his  fellows.  But,  however 
unsatisfactory  may  be  the  reasons  for  the  doctrine,  it  is  too  well 
established,  and  its  limit.s,  in  so  far  as  the  question  before  us  is 
concerned,  are  too  well  defined,  to  permit  us  to  intrench  upon 
it.  We  feel  constrained,  both  by  the  former  opinions  of  this 
court  and  the  great  weight  of  authority  elsewhere,  to  hold  that 
the  employees  who  were  operating  the  train  which  caused  the 
injury  in  this  case  were  the  fellow-servants  of  the  plaintiff.  If 
we  could  hold  it  an  open  question,  our  ruhng  might  be  other- 
wise; but  we  consider  the  doctrine  too  firmly  established  to  be 
changed,  except  by  the  action  of  the  legislature. 

The  other  proposition  in  this  case  requires  no  extended  dis- 
cussion. The  plaintiff  at  the  time  of  the  accident  was  asleep  on 
a  car  belonging  to  the  company,  provided  by  it  for  Hhe»iw»Mt« 
that  purpose,  which  was  placed  upon  its  side  track,  uk«dMned 
He  was  liable  to  be  called  upon  at  any  moment  to  go  "'"  *■*'•" 
out  with  his  gang  upon  duty  upon  the  road.  We  think  he  must 
be  held  to  have  been  upon  duty  at  the  time  he  received  the  in- 
jury. That  the  accident  occurred  when  he  was  resting  from 
his  labors,  we  think  makes  no  difference.  He  was  subject  to  the 
call  of  the  company  at  the  time,  and  his  case  differs  from  that 
of  other  servants  who  engage  for  certain  hours  of  employment, 
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and  who  are  injured  during  the  intervals  in  which  the  master 
has  no  claim  upon  his  services.  We  think  the  court  should  have 
instructed  the  jury  that  if  plaintiff  was  foreman  of  the  bridge 
gang,  and  was  injured  by  the  negligence  of  the  employees 
operating  a  train  on  the  road,  he  was  the  fellow-servant  af  such 
employees;  and  also  that  if  at  the  time  of  the  accident  he  was 
asleep  upon  a  car  provided  for  the  purpose  by  the  company,  and 
under  his  contract  was  subject  to  be  called  out  for  duty  at  any 
moment,  he  was  on  duty. 

The  assignment  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial,  on  the  ground  that  the  evidence  is  not  supported 
by  the  verdict,  sets  out  fully  the  particulars  in  which  the  evi- 
dence fails  to  support  the  verdict,  and  is  well  taken. 

The  judgment  will  accordingly  be  reversed,  and  the  cause 
remanded. 

Fallow.iervanta — Track  Hand*  Injurad  through  HegllgencB  of  Train  Hand*. 

— A  track  repairer  injured  through  the  negligence  of  train  hands  in  fail- 
ing to  light  the  head-light  of  the  locomotive  is  not  entitled  to  recover 
according  to  the  supreme  court  of  Minnesota.  The  "  negiigcni  omission," 
say  the  court,  "to  provide  a  head-light  (or  lantern)  upon  tne  locomotive, 
— it  appearing  that  a  he.'id-Iight  is  necessary  to  the  safe  running  of  a  train 
in  the  dark,— would  have  been  the  neglieence.of  the  defendant,  as  between 
*  '  ts.  for  which  it  would  have  been  liable  to  them  for  in- 


juries caused  by  it.  Drymala  v.  Thompson,  26  Minn.  40.  There  was. 
however,  no  evidence  that  there  was  not  a  head-light  on  the  locomotive; 
on  the  contrary,  the  evidence  was  full  and  satisfactory  that  it  had  a  head- 
light. There  was  evidence  enough  that  it  was  not  lighted  at  the  time. 
That  was  due  to  the  neglect  of  those  in  charge  of  the  train, — fellow-ser- 
vants of  Collins, — for  whose  negligence  tlie  defendant  would  not  be  liable 


r  his  representatives.  Foster  v.  Minn.  Cent.  R,  Co.,  14  Minn. 
35o."  Collins  v.  St.  Paul  &  S.  C.  R.  Co.,  30  Minn.  31 ;  s.  c,  8  Am.  &  Eng. 
R.  Cas.  150.  In  Pennsylvania  R.  Co.  v.  Wachter,  60  Md.  395;  s.c.  15  Am. 
&  Eng.  R.  Cas.  187,  also,  it  was  held  that  where  through  the  fault  of  per- 
sons in  charge  of  the  train  the  head-light  is  not  exposed  in  front  of  the 
engine  in  foggy  weather,  as  expressly  required  by  a  rule  of  the  company, 
the  company  is  not  responsible  for  the  negligence  of  such  persons,  unless 
it  failed  to  exercise  proper  care  in  their  selection,  or  retained  them  in  their 
service  with  knowledge  of  their  incompetency. 

If  the  employees  running  a  train  fail  to  observe  due  diligence  and  run 
over  a  track  hand,  he  has  no  remedy  gainst  the  company,  being  a  fellow- 
servant  of  such  train  hands.  Blake  v.  Maine  Cent.  R.  Co.,  70  Me.  60; 
s.  c,  35  Amer.  Rep.  297 ;  Gormley  t.  Ohio  &  H.  R.  Co.,  72  Ind.  31,  and 
gee  Corbeti  v.  St.  Louis,  etc.,  R.  Co.,  26  Mo.  App.  621  ;  contra,  Chicago 
&  A.  R.  Co.  V.  Kelly  (111.,  1889),  z\  N.  E.  Rep.  203.  In  Easton  *. 
Houston,  etc.,  R.  Co.,  32  Fed.  Rep.  893,  a  section. hand  was  returning  U> 
the  section-house  on  a  hand-car  which  was  run  into  by  a  train  and  he  vas  , 
injured.  It  was  held  that,  as  at  the  time  of  the  injury  he  was  running  a 
car  on  the  train,  and  was  brought  into  direct  relations  with  the  employee* 
running  the  train,  they  were  fellow-servants.  Sec  also  Hutchinson  v. 
York,  N.  &  B.  R.  Co.,  5  Ex.  343;  19  L.  J.  Ex.  296. 
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(Or^OM  Supreme  Court.  Novttnber  s,  1888.} 

FellowMnant— Auumptlon  of  Riik— Common  Employment— The  gen- 
eral doctrine  tha.t  a  m<ister  is  not  liable  iur  injuries  caused  by  the  ne>r|i- 
genceof  a  fellow-servant  in  the  same  common  employment  is  now  regarded 
as  settled  law.  The  reason  assigned  for  this  exemption  is  that,  by  liis 
contract  of  employnient,  the  servant  assumes  the  risks  incident  to  it,  and 
that  both  he  and  bis  employer  had  them  in  contemplation  in  fixing  the 
compensation. 

Sams— Vice'prinelpal  —  Foromui  or  Superior  Servantti — A  marked 
change  from  the  old  rule  is  taking  place  in  the  law  as  to  servants  clothed 
with  partial  authority  only,  auch  as  a  foreman  or  superior  servants,  and 
the  principle  upon  which  such  charge  is  based  is  that  when  a  master 
delegates  any  duty  which  he  owes  to  his  servants,  he  is  liable  for  its  proper 
performance. 

Same— Critarlon  of  Liability— Vice-principal.— Guided  by  this  principle, 
several  tests  have  been  applied  in  deterniiniiig  the  line  of  demarcation  be- 
tween the  representative  of  the  master  and  ilie  tnere  servant,  and  among 
them  is  the  ruling  that  the  master  is  chargeable  for  any  act  of  negligence 
in  so  far  as  the  servant  is  charged  with  the  performance  of  the  master's 
duty  to  his  servants,  such  as  the  selection  of  competent  servants,  the  fur- 
nishing of  suitable  tools  and  instrumentalities,  the  providing  of  a  reason- 
ably safe  place  in  which  to  work,  and  the  observance  of  such  care  as  will 
not  expose  the  servant  to  hazards  and  perils  which  may  be  guarded  against 
by  proper  diligence,  etc;  and  to  the  extent  of  the  discharge  of  these 
duties  which  the  master  owes  to  his  servant  by  the  middle  man  or  vice- 
principal,  the  latter  stands  in  the  place  of  the  master. 

Same— Safety  of  Premiiei^-Machlnery  and  Appliancet.^It  is  therefore  a 
duty  which  the  master  owes  to  every  servant  to  provide  a  reasonably  safe 
place  at  which  toworlc,  having  reference  to  the  nature  of  the  undertaking, 
or  the  exigency  of  the  situation,  and  although  he  is  not  an  insurer  he  is 
bound  on  the  same  principle  by  the  law  to  exercise  due  and  proper  care 
in  this  regard  as  he  is  in  hiring  competent  servants,  or  in  supplying 
reasonably  safe  machinery  or  other  appliances  tor  the  use  of  his  servants. 

Same — Devolution  of  Duty.^As  the  defendant  was  not  personally  pres- 
ent and  did  not  promulgate  or  establish  any  suitable  or  needful  rules  and 
r^ulations  for  the  safe  and  proper  conduct  of  the  work,  and  as  the  direct 
management  or  execution  of  the  work  during  his  turn  was  placed  in  chargi: 
of  C,  there  necessarily  devolved  upon  him  the  duties  in  this  particular 
trhich  the  defendant  owed  [o  his  servants;  and  as  a  consequence  it  be- 
came the  duty  of  C.  to  provide  for  the  safety  of  the  servants  under  his 
control  and  subject  to  his  commands,  by  the  exercise  of  such  care  In  the 
management  and  conduct  of  the  undertaking  intrusted  to  him  as  would 
render  reasonably  safe  the  place  at  which  the  employees  must  apply  the 
machinery  and  do  their  work. 
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Samo — Vicc^rincipal— Praviding  Skfs  Place  for  Work. — C  was  thus  not 
only  the  foreman  to  direct  the  work  of  the  hands  under  him,  but  the  per- 
son above  all  others  to  provide  that  they  should  have  a  reasonably  safe 
place  at  which  to  work,  consistent  with  the  exigencies  of  the  situation; 
and  in  this  view  it  is  of  no  importance  by  what  name  C.  be  called,  whether 
a  middle-man,  superintendent,  or  foreman. 

Same— NegllE«nce- -Evidence— Drilling  and  Blasting,— When  therefore 
C.  ordered  the  plaintifT  to  set  up  the  machinery,  and  drill  holes  at  the 
place  where  the  injury  occurred,  without  having  taken  any  care,  or  at  least 
adopted  some  precautionary  measures  to  discover  whether  there  were  holes 
charged  with  giant  powder  which  had  failed  to  explode,  and  to  guard 
against  the  danger  of  the  drills  penetrating  them,  etc.,  he  committed  a 
negligent  or  wrongful  act,  and  exposed  the  plaintiff  to  a  serious  danger 
not  contemplated  by  his  contract  of  service. 

Appeal  from  Circuit  Court,  Multnomah  County, 

Action  by  August  Anderson  against  Nelson  Bennett  for 
damages  for  personal  injuries.  Defendant  appeals  from  a  judg- 
ment for  the  plaintiff. 

H.  Y.  Thompson  and  Geo.  H.  Williams  for  appellant. 

Geo.  W,  Yocum  and  F,  Clarno  for  appellee. 

Lord,  J. — This  is  an  action  to  recover  damages  for  personal 
injuries  caused  by  the  alleged  negligence  of  the  defendant,  his 
^^  servants  and  agents.     The  complaint,  in  effect,  is 

thai  the  defendant  was  engaged  in  constructing  the 
tunnel  on  the  line  of  the  Northern  Pacific  R,  Co.,  and  that  the 
plaintiff  was  engaged  in  his  service  for  hire  as  a  common  laborer 
during  the  time  therein  mentioned  ;  that  Thomas  Cosgrove  was 
the  foreman,  manager,  and  superintendent  of  said  work,  and 
that  plaintiff  was  directly  under  his  control  and  authority,  and 
that  by  reason  of  his  negligence  he  was  greatly  injured  and  his 
eye-sight  destroyed.  The  substance  of  the  evidence  is  that  the 
defendant  was  a  contractor  for  the  construction  of  a  tunnel  for 
the  Northern  Pac.  R.  Co.,  and  that  S.  J.  liennett  was  his  chief 
superintendent  and  M.  B.  Turner  was  his  assistant  at  the  west 
end  of  the  tunnel,  where  the  plaintiff  was  engaged  at  work,  and 
that  Cosgrove  was  the  foreman  of  the  gang  or  shift  of  men  to 
which  the  plaintiff  belonged;  that  in  the  prosecution  of  this 
work  there  were  two  shifts  or  gangs  of  men,  workLn<;  alter- 
nately by  day  and  night;  that  in  performing  this  work  they 
would  clear  up  so  much  of  the  broken  rock  and  debris  as  would 
make  a  clean  place  for  them  to  operate  their  drills,  which  bored 
holes,  horizontally  and  perpendicularly,  in  the  benches  of  the 
tunnel,  then  charge  them  with  giant  powder  and  explode  it, 
wnen  that  gang  or  shift  would  retire  to  be  succeeded  by  the 
other,  who  would  go  through,  in  their  turn,  a  like  routine  of 
labor;  that  the  materials  and  appliances  for  doing  the  work 
were  furnished  by  Bennett,  the  superintendent ;  that  Cosgrove 
was  a  man  of  skill  and  experience  in  the  business  of  tunneling. 
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and  that  in  the  management  of  the  work  of  blasting,  during  his 
tum,4ie  acted  upon  his  own  judgment,  directed  and  controlled 
the  use  of  the  explosives  as  well  as  the  use  and  location  of  the 
machinery  and  drills,  commanded  the  movements  of  the  men 
under  his  control,  and  ordered  them  when  and  where  and  what 
to  do,  and  how  to  do  it ;  that  he  had  hired  and  discharged  men 
under  his  control,  although  his  authority  to  do  so  was  denied 
and  contradicted,  but  not  the  fact  that  he  had  done  so;  that  on 
the  day  of  the  accident  the  plaintiff  was  ordered  by  Cosgrove 
to  drill  a  perpendicular  hole  in  a  certain  rock  in  the  tunnel,  and 
that  Cosgrove  placed  the  drill  on  the  spot,  and  ordered  and 
directed  the  plaintiff  to  drill  the  hole,  which  he  was  engaged  in 
doing  when  the  explosion  occurred  that  caused  the  injury;  that 
the  injury  was  occasioned  by  his  boring  into  a  missed  or  unex- 
ploded  hole  which  was  not  discoverable  by  reason  of  the  neglect 
of  the  foreman  to  remove  the  debris  and  broken  rock.  In 
respect  to  this  point  one  witness  testified  "  that  until  a  good  deal 
of  work  in  cleaning  up  had  been  done,  that  it  was  impossible  for 
any  one  to  tell  whether  there  was  any  missed  or  unexploded 
holes;  that  they  did  not  work  long  in  cleaning  up  before  they 
started  drilhng;  that  the  missed  hole  which  exploded  and  done 
the  injury  to  the  plaintiff  was  covered  up  with  loose  rock,  and 
no  one  could  see  whether  there  were  any  missed  holes  or  not." 
And  again  :  "  There  was  no  chance  to  examine  for  missed  holes 
until  the  rock  was  cleaned  off.  Nobody  could  tell  there  was  any 
missed  holes,  because  there  was  so  much  rock  and  debris"  And 
when  the  inquiry  was  made  why  it  was  not  cleared  off  so  as  to 
find  out  whether  there  were  any  missed  or  unexploded  holes, 
the  witness  answered ;  "  Because  we  did  not  have  time.  The 
foreman  would  not  give  us  time;  he  was  pushing  us  ahead  all 
the  time, — hurrying  us  up."  This  evidence,  in  substance,  is 
fully  corroborated  by  others.  It  is  further  testified  to  that  "  the 
first  thing  wc  did  when  we  got  in  was  to  clean  off  the  benches, 
and  get  ready  for  drilling:"  that  before  putting  the  drills  to 
boring  it  was  necessary  to  have  a  clean  place,  and  as  soon  a^s 
this  was  done  the  drilling  began.  As  to  the  condition  of  the 
tunnel,  Cosgrove  testifies  when  he  went  in  that  "he  looked  the 
tunnel  over  to  see  if  it  was  safe  :  supposed  it  was  safe ;  that  the 
lower  part  you  could  not  tell  anything  about  it,  as  it  was  all 
covered  with  rock."  He  further  testified  that  there  was  a  rule 
for  the  men  to  look  after  missed  holes,  and  to  report  them  to 
him :  and  the  evidence  shows  that  the  plaintiff  complied  with 
this  regulation.  In  this  particular  it  may  be  well  to  note  what 
he  testifies :  "  When  I  was  drilling  the  first  hole,  I  discovered  an 
unexploded  hole,  and  called  the  foreman's  attention  to  it.  This 
hole  I  discovered  was  about  ten  or  twelve  inches  from  the  hole  I 
was  drilling,  maybe  a  little  one  side.     I  asked  the  foreman  if  he 
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thought  there  was  any  danger  for  me  to  work  in  that  place.  He 
told  me  there  was  no  danger ;  '  go  ahead  and  work,'  When  the 
hole  was  finished  I  called  the  foreman's  attention  again,  and  asked 
him  in  what  place  he  wanted  me  to  drill  the  next  hole,  and  the 
foreman  took  hold  of  the  drill  with  his  hand  and  set  the  hole  in 
a  perpendicular  place  and  ordered  me  to  drill.  This  was  from 
four  to  Ave  feet  from  the  hole  I  had  just  drilled.  I  was  drilling 
a  perpendicular  hole.  When  I  had  drilled  only  a  short  time  in 
that  place,  the  explosion  happened."  And  he  testifies  that "  the 
reason  of  the  explosion  was  that  there  was  a  hole  that  failed  to 
explode  underneath  the  hole  that  the  foreman  had  ordered  me 
to  drill,  and  as  soon  as  a  part  of  the  drill  struck  the  powder  it 
exploded.  That  explosion  destroyed  my  eye-sight."  The  evi- 
dence also  shows  that  the  men  were  put  to  work  cleaning  away 
the  debris  in  the  first  instance  only  for  the  purpose  of  getting  a 
clean  place  so  as  to  operate  the  drills,  and  that  when  this  was 
accomplished  the  drills  were  set  going ;  that  with  the  exception 
of  the  rule  already  referred  to  there  was  no  other  rule  or  regula- 
tion or  instructions  devised  to  protect  or  provide  for  the  safety 
of  the  men  in  the  course  of  their  employment,  or  requiring  the 
broken  rock  and  loose  dirt  to  be  cleaned  off  so  as  to  discover 
and  expose  the  unexploded  holes  before  the  process  of  drilling 
began.  Some  idea  of  the  force  of  the  explosion,  and  the  danger 
arising  from  unexploded  holes,  unless  proper  precautions  are 
taken  to  discover  them,  is  shown  by  the  evidence,  when  it  re- 
sulted in  the  killing  of  four  men  outright,  and  seriously  wound- 
ing and  maiming  some  six  or  seven  others  of  the  gang. 

Upon  substantially  this  state  of  facts  the  court,  after  giving 
the  usual  preliminary  instructions  to  guide  the  jury  in  weighing 
the  evidence,  etc.,  charged  them  that  "  it  was  a  settled  rule  ol 
law  that  a  master  was  not  liable  to  his  servant  for  in- 
juries caused  by  the  negligence  of  a  fellow-servant, 
and  if  they  found  Cosgrove  was  such,  their  verdict  must  be  for 
the  defendant;  that  the  term  'fellow-servant,'  as  a  general  rule, 
includes  all  who  serve  the  same  master,  work  under  the  same 
Control,  and  derive  compensation  and  authority  from  the  same 
source,  and  are  engaged  in  the  same  general  employment,  etc.; 
that  where  a  master  submits  the  substantial  control  of  the  busi- 
ness, or  a  particular  department  thereof,  to  another,  giving  to 
such  party  the  power  to  select  his  associates  and  to  discharge 
them,  and  full  authority  to  command  the  laborers  over  whom  he 
is  placed,  and  direct  when  and  where  and  how  they  shall  work, 
the  party  so  invested  with  authority,  although  himself  a  servant, 
is  not  a  fellow-servant  of  the  laborers  thus  placed  under  his  con- 
trol, but  that  such  party  stands  in  the  relation  of  vice-principal, 
and  the  master  is  answerable  for  his  negligence."  Then,  direct- 
ing his  instructions  more  particularly  to  the  facts  of  the  case  in 
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hand,  said :  "  If  the  jury  find  from  the  evidence  in  this  case  that 
Co^frove  was  at  the  time  of  the  explosion  described  in  the  com- 
plaint, charged  and  intrusted  by  the  defendant  with  the  control 
and  management  of  the  blasting  and  the  using  of  high  explosives 
in  the  Cascades  tunnel,  and  had  authority  to  choose  and  dis- 
charge the  men  employed  in  the  work,  and  to  command  and 
direct  when,  where,  and  how  the  men  should  work,  and  that  in 
pursuance  of  such  charge  and  trust  Cosgrove  was  exercising 
authority  over  the  plaintiff  as  one  of  the  employees  of  the  de- 
fendant, so  that  he  could  and  did  rightfully  order  and  direct  the 
plaintiff  when,  how,  and  where  he  should  work,  and  with  what 
tools  and  appliances  he  should  work,  then  Cosgrove  is  not  to  be 
deemed  a  fellow-servant  of  the  plaintiff,  but  in  respect  to  this 
business  he  should  be  deemed  as  in  place  of  the  master,  and 
Cosgrove's  negligence,  if  he  was  negligent,  should  be  deemed 
the  negligence  of  the  defendant.  If,  on  the  other  hand,  the 
jury  find  from  the  evidence  that  Cosgrove's  position  and 
authority  at  the  time  of  the  explosion  were  those  simply  of  a 
foreman  of  a  gang  or  shift  of  men,  having  only  authority  in  the 
direction  of  the  work  of  such  gang  or  shift,  then  he  is  a  fellow- 
servant  with  the  plaintitT,  and  the  defendant  is  not  liable."  It 
is  sufficient  to  say  that  the  trial  resulted  in  a  verdict  and  judg* 
ment  for  the  plaintiff,  from  which  the  defendant  has  brought 
this  appeal. 

The  contention  of  counsel  in  this  case  may  be  thus  summa- 
rized': Unless  Cosgrove  was  the  fellow-servant  of  the  other  ser- 
vants under  his  direction  and  control,  or  the  instruction  last 
referred  to  incorrectly  defines  a  vice-principal  or  representative 
of  the  master  as  applicable  to  the  facts,  there  is  no  error  in  the 
record,  and  we  must  affirm  this  judgment. 

The  general  doctrine  that  a  master  is  not  liable  for  the  in- 
juries caused  by  the  negligence  of  a  fellow-servant  engaged  in 
the  same  common  employment  is  now  regarded  as 
part  of  the  common  law  of  this  land.  The  reason  ^'1^"J1'^ 
commonly  assigned  for  this  exemption  is  that  by  his  enidMtHu. 
contract  of  employment,  the  servant  assumes  the 
risks  incident  to  it,  and  that  both  he  and  his  master  had-  them 
in  contemplation  in  fixing  the  compensation.  Hence  It  is  said : 
"  He  cannot  in  reason  complain  if  he  suffers  from  a  risk  which 
he  has  voluntarily  assumed,  and  for  the  assumption  of  which  he 
is  paid."  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U.  S.  383, 
17  Am.  &  Eng.  R.  Cas.  501.  But  what  are  the  natural  and 
ordinary  risks  incident  to'  his  employment,  and  which  are  sup- 
posed to  have  been  adjusted  in  the  stipulated  compensation  ? 
and  who,  within  the  principle  of  the  rule,  are  to  be  deemed  fel- 
low-servants  engaged  in  a  common  employment?  are  questions 
often  difficult  to  determine,  and  In  respect  to  which  the  adjudged 
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cases  are  so  conflicting  that  it  is  impossible  to  reconcile  tHcm. 
Eacli  case  in  a  great  measure  seems  to  be  determined  by  the 
peculiar  circumstances  which  surround  it. 

Although  Murray  v.  South  Carolina  R.  Co.,  i  McMul.  (S.  Car.) 
385,  was  decided  prior  to  Farwel!  ?'.  Boston  &  W.  R.  Co.,  4 
Mete.  (Mass.)  49,  yet  the  latter  has  been  usually  regarded  as  the 
leading  case  in  which  the  doctrine  of  fellow-servants  was  first 
clearly  enunciated,  and  its  principles  ingrafted  into  our  law. 
The  rule,  as  there  stated   by  the  eminent   judge  who  delivered 

the  opinion,  is  to  the  effect  that  all  servants  of  the 
njImA."      same  master  whose  labors  tend   to  the  accomplish. 

ment  of  the  same  general  purpose,  and  engaged  in 
a  common  employment,  are  fellow-servants,  irrespective  of  their 
relative  grade  or  rank.  The  rule  as  thus  declared  was  generally 
accepted  by  the  courts  of  the  country  as  a  correct  exposition  of 
the  law,  and  it  has  been  approved  and  adopted  by  the  highest 
court  in  England.  Within  the  principle  of  that  rule,  all  servants, 
no  matter  what  position  they  occupied  towards  each  other,  or  how 
different  and  separated  the  departments  of  duty  in  which  they 
were  employed,  whether  operating  a  mine  or  factory,  or  rail- 
way, were  deemed  to  be  fellow-servants.  In  Albro  v.  Agawam 
Canal  Co.,  6  Cush.  (Mass.)  75,  the  court  held  that  a  superintend- 
ent to  whom  the  master  had  intrusted  the  entire  charge  of  a  fac- 
tory, with  the  authority  to  hire  and  discharge  the  operatives, 
was  a  fellow-servant  with  one  of  such  operatives.  This  view 
has  been  stoutly  adhered  to  in  Massachusetts  ever  since  (Holden 
V.  Fitchburg  R.  Co.,  129  Mass.  268;  s.  c,  2  Am.  &  Eng.  R. 
Cas.  94);  and  perhaps  is  still  maintained  in  Pennsylvania  (Le- 
high Valley  Coa!  Co.  v.  Jones,  86  Pa.  St.  438).  It  seems  to  ig- 
nore the  generally  accepted  idea  of  vice-principalship  as  it  pre- 
vails in  some  of  the  other  states,  and  treats  all  servants  under 
the  Same  control,  who  serve  the  same  master,  as  fellow-servants, 
notwithstanding  one  may  stand  in  the  master's  place  in  relation 
to  the  other.  And  in  Great  Britain,  until  abrogated  by  the  em- 
ployer's liability  act,  the  same  principle  was  the  settled  law  as 
declared  by  the  highest  judicial  tribunal  in  that  kingdom,  Wil- 
son 71.  Merry,  L.  R,  i  H,  L.  326.  This  is  specifically  stated  by. 
lyord  Blackburn  in  his  comments  upon  that  case,  in  which  he 
said  :  "  But  the  decision  of  the  house  of  lords  is  distinct,  at  least 
.so  far  as  this  :  that  the  fact  that  the  servant  held  the  position 
of  vice-principal  does  not  affect  the  non-liability  of  the  master 
for  his  negligence  as  regards  a  fellow-servant,"  Howells  v.  Lan- 
dorc  Steel  Co.,  L.  R.  10  Q.  B.  62. 

But  in  the  progress  of  society  since  the  decision  in  Farwell  v. 
Huston  &  W.  R.  Co.,  supra,  such  as  has  been  the  increase  in  the 
m  iiiiiers  and  magnitude  of  the  business  operations  of  the  coun- 
try, tho  great  army  of  servants  required  to  be  employed  to  per- 
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fonn  their  work,  and  the  necessity  of  placing  over  them,  and  , 
in  chaise  of  these  vast  operations,  other  servants  to  direct  and 
control  their  labor,  that  there  has  been  wrought  in  the  judicial 
mind  the  conviction  that  the  general  application  of  that  rule  in 
such  cases  has  often  worked  manifest  injustice  and  hardship ; 
so  that  the  later  current  of  judicial  decision,  and,  it  may  be 
added,  by  legislative  action,  indicates  a  marked  departure  from 
that  rule,  and  a  disposition  to  so  limit  and  restrict  it  as  shall 
make  the  master  answerable  for  his  just  share  of  responsibility 
to  his  servant  for  injuries  sustained  in  his  employment.  And 
although  it  may  be  said  that  the  weight  of  adjudged  cases  is 
that  the  relative  grade  or  rank  of  the  servant  does  not  alter  the 
relation  of  fellow-servants,  yet  this  principle  has'  not  always  com- 
manded universal  recognition,  but  it  has  been  crificized  and  de- 
nied, and  a  contrary  view  asserted  by  the  courts  of  several  of  the 
states,  and  at  least  materially  limited,  if  not  recognized  and 
adopted,  by  the  supreme  court  of  the  United  States.  In  Cleve- 
land, C.  &  C.  R,  Co.  V.  Keary,  3  Ohio  St.  201,  the  court  say: 
*'  No  service  is  common  that  does  not  admit  a  common  partici- 
pation, and  no  servants  are  fellow-servants  when  one  is  placed 
in  control  over  another,"  In  Darrigan  v.  New  York  &  N.  E.  R. 
Co.,  52  Conn.  285,  Carpenter,  J.,  said  :  "  To  make  no  discrimin- 
ation, but  in  all  cases  to  place  those  invested  with  authority  to 
direct  and  control  on  the  same  footing  with  those  whose  duty  it 
is  merely  to  perform  as  directed,  without  discretion  and  without 
responsibility,  seems  to  us  unwise  and  impolitic."  Railroad  Co. 
V.  Bowler,  9  Heisk.  (Tenn.)  866;  Cowles  v.  Richmond,  etc.,  R. 
Co.,  84  N.  C.  309;  s.  c,  2  Am.  &  Eng.  R.  Cas.  90:  Moon  v. 
Richmond  &  A.  R.  Co.,  78  Va.  745 ;  s.  c,  17  Am.  &  Eng.  R. 
Cas.  531;  Chicago  &  A.  R.  Co.  v.  May,  108  111.  288;  s.  c,  15 
Am.  &  Eng.  R.  Cas.  320;  Chicago,  St.  P.,  M.  &  O.  R.  Co.  v. 
Lundstrom,  16  Neb.  261  ;  Louisville  and  N,  R.  Co.  v.  Collins,  2 
Duv.  (Ky.)  114;  Criswell  v.  Pittsburgh,  C,  &  St.  L.  R.  Co.,  30 
W.  Va.  798,  33  Am.  &  Eng.  R.  Cas.  232;  i  Redf.  R.  R.  529/1, 
in  which  the  learned  author  says:  "We  would  be  content  to 
treat  all  subordinates  who  are  under  the  control  of  a  superior 
as  entitled  to  hold  such  superior  as  representing  the  master. 
In  Chicago,  M.,  &  St.  P.  R.  Co.  v.  Ross,  112  U.  S.  377;  s.  c, 
17  Am.  &  Eng.  R.  Cas.  501,  the  court  below  had  ruled  in 
effect  that  in  the  operation  of  a  train  the  relation  of  su- 
perior and  inferior  was  created  between  the  conductor  and 
engineer,  and  therefore,  within  the  reason  of  the  rule,  they 
are  not  fellow-servants ;  and  in  affirming  this  ruling  Mr.  Jus- 
tice Field  said:  "There  is,  in  our  opinion,  a  clear  distinction 
to  be  made  in  their  relation  to  their  common  principle  between 
servants  of  a  corporation  exercising  no  supervision  over  others 
engaged  with  them  in  the  same  employment,  and  agents  of  the 
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corporation  clothed  with  the  control  and  management  of  a  dis- 
tinct department,  in  which  their  duty  is  entirely  that  of  super- 
vision and  direction.  A  conductor  having  the  entire  charge  or 
management  of  a  railway  train  occupies  a  very  different  position 
from  the  brakeman,  the  porters,  and  other  subordinates  em- 
ployed. He  is,  in  fact,  and  should  be  treated  as,  the  personal 
representative  of  the  corporation,  for  whose  negligence  it  is  re- 
sponsible to  subordinate  servants.  .  .  .  The  conductor  of  a 
railroad  train,  who  commands  its  movements,  directs  when  it 
shall  start,  at  what  stations  it  shall  stop,  at  what  speed  it  shall 
run,  and  has  the  general  management  of  it,  and  control  over  the 
persons  employed  upon  it,  represents  the  company,  and  there- 
fore, for  injuries  resulting  from  his  negligent  acts,  the  company 
is  responsible.  If  such  a  conductor  does  not  represent  the  com- 
pany, then  the  train  is  operated  without  any  representative  of 
its  owner."  These  and  other  references  might  be  made  to  show 
the  extent  to  which  the  rule  has  been  relaxed  and  modified  in 
several  of  the  States,  as  well  as  the  dispute  which  exists  as  to 
the  proper  limitations. 

Nor  can  there  be  any  doubt  but  that  a  decided  change  is  tak. 
ing  place  from  the  old  rule  as  to  servants  clothed  with  partial 

authority  only,  such  as  a  foreman  or  upper  servant, 
■riicu^^  which  considered  such  as  fellow-servants  with  those 

under  their  control  and  subject  to  their  orders,  and 
for  whose  negligent  acts  the  master  was  not  liable.  A  principle 
upon  which  a  change  in  the  law  is  based  is  that,  when  the  master 
delegates  any  duty  which  he  owes  to  his  servants,  he  is  liable  for 
its  proper  performance.  One  way  of  applying  it  in  determining 
the  hne  of  demarcation  between  the  middle-man  or  mere  ser- 
vant is  to  ascertain  whether  the  master  has  conferred  on  the 
foreman  or  superior  servant  the  authority  to  employ  and  dis- 
charge the  servants  under  his  control.  By  some  courts  this 
seems  to  be  regarded  as  a  decisive  test,  while  others  consider  it 
only  as  an  element,  although  an  important  one,  in  determining 
that  question.  Another  way  is  by  considering  the  master  liable 
if  the  negligent  servant  is  in  chaise  of  or  vested  with  thedis-  ' 
cretion  to  control  and  manage  a  branch  or  department  of  the 
master's  business.  But  this  must  be  understood  to  mean  some- 
thing more  than  the  mere  right  to  oversee  hands  or  direct  their 
labors,  something  more  than  higher  wages  or  general  superioritj' 
in  position  or  in  skill  or  intelligence.  Another  way  of  testing  is 
by  holding  that  it  is  a  personal  or  absolute  obligation  or  duty 
which  the  master  owes  the  servant  to  provide  proper  instrumen- 
talities, etc.,  for  the  conduct  of  his  business  ;  and,  if  he  intrusts 
this  duty  to  his  servant,  instead  of  discharging  it  himself,  such 
servant  is  not  a  fellow-servant  within  the  meaning  of  the  rule  of 
liability  for  negligence,  and  the  master  is  liable  for  its  perform- 
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ance.  In  Shear.  &  R.  Neg.  |  102,  the  law  is  thus  stated  :  "  One 
to  whom  an  employer  commits  the  entire  charge  of  the  business, 
with  power  to  choose  his  own  assistants,  and  to  control  and  dis- 
charge them  as  freely  and  fully  as  the  principal  could  himself,  is 
not  a  fellow-servant  with  those  employed  under  him,  and  the 
master  is  answerable  to  all  under-servants  for  his  negligence, 
either  in  his  personal  conduct  within  the  scope  of  his  employ- 
ment or  in  his  selection  of  servants."  Mr.  Beach  thinks  the 
better  rule,  and  the  one  more  consonant  with  justice  and  right 
reason,  has  been  well  stated  by  Mclver,  J.,  in  Gunlcr  v.  Gran- 
iteville  Manufacturing  Co.,  18  S.  C.  262,  in  this  language  :  "  The 
test  as  to  whether  an  employee  is  the  representative  of  the  mas- 
ter is  not  whether  such  employee  has  power  to  employ  and  dis- 
charge hands,  or  to  purchase  or  change  machinery;  for,  while 
these  are  some  of  the  duties  of  the  master,  they  are  not  all  of  his 
duties,  and  hence  an  employee  who  is  not  intrusted  with  either 
of  these  powers  may  still  be  the  representative  of  the  master. 
The  true  test  is  whether  the  person  in  question  is  employed  to 
do  any  of  the  duties  of  the  master.  If  so,  he  cannot  be  regarded 
as  a  feliow-servant,  but  is  the  representative  of  the  master,  and 
any  negligence  on  his  part  in  the  performance  of  the  duty  thus 
delegated  to  him  must  be  regarded  as  the  negligence  of  the 
master."  Beach,  Contrib.  Neg,  §§  no,  115.  "  When  the  mas- 
ter," says  Mr.  Wood,  "delegates  complete  control  over  the  bus- 
iness, or  over  any  department  thereof,  to,  another,  the  person 
standing  in  his  place  is  not  regarded  as  a  fellow-servant,  but 
rather  as  a  vice-principal.  In  such  case  the  person  to  whom 
such  power  is  delegated  stands  in  the  place  of  and  represents 
the  master,  and  all  acts  or  omissions  in  respect  to  the  matters  in 
which  he  acts  in  the  place  of  the  master  in  performing  the  mas- 
ter's duty  to  the  servant  are  the  acts  or  omissions  of  the  master 
himself."  Wood,  Mast.  &  Serv.  §  436.  And  he  further  says: 
"The  rule  established  and  supported  by  the  better  class  of  cases 
is  that,  whenever  the  master  delegates  to  another  the  perform- 
ance of  a  duty  to  his  servant,  which  the  master  has  impliedly 
contracted  to  perform  in  person,  or  which  rests  upon  him  as  an 
absolute  duty,  he  is  liable  for  the  manner  in  which  that  duty  is 
performed  by  the  middle-man  whom  he  has  selected  as  his 
agent ;  and  to  the  extent  of  the  discharge  of  those  duties  of  thtj 
middle-man  he  stands  in  the  place  of  the  master,  but  as  to  all 
other  matters  he  is  a  mere  co-servant."     Id.  §  438,  and  note  3. 

Itis  thus  seen,  whatever  diversity  of  opinion  exists  in  the  judi- 
cial mind  as  to  the  proper qualificatins  or  limitations  of  the  rule, 
the  cases  agree  that  the  master  is  under  no  personal 
obligation  to  give  his  personal  superintendence  to  the 
execution  of  the  work,  but  that  he  may  delegate  that  power,  or 
any  of  the  duties,  to  a  superintendent  or  foreman.     The  question 
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which  most  frequently  arises,  and  often  the  most  difficult  of  solu- 
tion, is  in  respect  to  a  foreman,  and  the  relation  in  which,  upon 
the  facts,  he  stands  to  the  other  servants.  It  is  no  doubt  true,  as 
Mr.  Thompson  says,  that  a  mere  foreman  of  work  is  generally  re- 
garded as  a  fellow-servant  under  the  rule,  but  if  the  master  has 
delegated  to  him  or  to  a  superintendent  the  control  and  man- 
agement of  the  business  or  some  department  thereof,  then  the 
rule  may  be  different.  And  he  says:  ''A  true  expression  of 
the  rule  seems  to  be  that  in  order  to  charge  the  master  the  su- 
perior servant  must  so  far  stand  in  the  place  of  the  master  as 
to  be  chained  with  the  duties  toward  the  inferior  servant,  which, 
under  the  law,  the  master  owes  to  such  servant."  2  Thomp. 
Neg.  1031.  A  foreman  ordinarily  works  hand  to  hand  with  his 
co-servants,  and  does  not  have  the  entire  charge  and  control  of 
the  business,  or  any  division  thereof.  He  does  not  act  upon  his 
own  judgment,  but  is  generally  subject  to  the  orders  and  control 
of  a  superintendent.  His  duties  do  not  exceed  mere  direction  of 
his  co-servants,  and  do  not  include  the  power  to  hire  or  discharge 
hands,  or  the  performance  of  duties  which  belong  tb  the  master 
himself.  Indiana  Car  Co.  z>.  Parker,  100  Ind.  181 ;  Brick  v.  Roch- 
ester, N.  Y.  &  P.  R.  Co.,  98  N.  Y.  21: ;  5.  c,  21  Am.  &  Eng.  R. 
Cas.  605  ;  Doughty  v.  Penobscot  Log  Driving  Co.,  76  Me.  143  ; 
State  V.  Maister,  57  Md.  287. 

Now,  the  main  contention  of  counsel  for  the  defendant  is  that 
Cosgrove  was  a  fellow-servant  with  those  under  his  control,  and 
WurUiBiw*  ^°^  *  vice-principal,  whom,  he  argues,  to  create,  the 
fbniBU  kii  master  must  have  committed  to  him  the  entire 
ftiiiW'Mr-  charge  of  the  business,  with  full  powers  to  select 
servants  and  discharge  them,  purchase  materials  and 
appliances,  and  do  all  things  as  fully  and  freely  as  he  could 
himself  in  the  management  of  the  business.  On  the  other 
hand,  the  contention  of  counsel  for  the  plaintiff  is  that  the  ma.'»- 
ter  had  committed  to  Cosgrove  a  distinct  portion  of  the  work, 
and  devolved  upon  him  the  control  and  management  of  it,  and 
the  method  of  its  execution,  with  power  to  direct  the  men,  and 
enforce  obedience  to  his  orders  in  the  prosecution  of  their  work, 
which  involved  the  performance  of  some  duties  that  the  master 
owes  to  the  servant,  and  which,  if  he  intrusts  or  delegates  them 
to  another,  he  is  answerable  for  the  manner  in  whcch  they  are 
discharged.  Tested  by  the  rule  as  laid  down  by  some  text  writ- 
ers, and  sustained  by  a  number  of  respectable  authorities,  Cos- 
grove was  a  fellow-servant,  and  not  a  representative,  of  the 
master.  He  did  not  have  delegated  to  him  the  entire  charge  of 
the  business,  or  any  department  thereof,  so  exclusive  in  its  char- 
acter that  the  master  deprived  himself  of  all  authority  or  super- 
vision in  respect  to  it.  Under  that  rule,  although  Cosgrove  might 
be  charged  with  the  performance  of  some  duty  which  the  master 
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ow*  to  his  servant,  yet,  if  he  has  not  delegated  to  him  all  the  mas- 
ter's powers  and  duties,  surrendered  to  him  the  exclusive  control 
and  management  of  the  enterprise  or  business,  without  reserving 
to  himself  any  discretion  or  authority  in  the  matter,  he  would 
be  regarded  as  a  servant  in  a  common  employment  with  those 
under  iiim,  and  therefore  a  fellow-servant.  "  The  true  rule  is," 
said  Church,  C.J.,  "to  hold  the  master  liable  for  negligence  or 
^v^nt  of  proper  care  in  respect  to  such  duties  as  he  is  required 
to  perform  and  discharge  as  master  and  principal,  without  regard 
to  the  rank  or  title  of  tlie  agent  intrusted  with  their  performance. 
As  to  such  acts  the  agent  occupies  the  place  of  the  master,  and 
the  latter  should  be  deemed  present,  and  consequently  liable  for 
the  manner  in  which  they  are  performed."  Fiike  v.  Boston  & 
A.  R.  Co.,  53  N.  Y.  553.  The  same  principle  was  again  de- 
clared in  Fuller  v.  Jewett,  80  N.  Y.  46;  s.  c,  i  Am.  &  Eng.  R. 
Cas.  109,  in  which  it  was  held  that  an  act  or  duty,  which  the 
master  as  such  is  bound  to  perform  for  the  safety  and  protection 
of  his  employees,  cannot  be  delegated,  so  as  to  relieve  him  from 
liability  to  a  servant  injured  by  its  omission  or  its  negligent  per- 
formance, whether  the  nonfeasance  or  misfeasance  be  that  of  a 
superior  or  inferior  officer,  agent,  or  servant  to  whom  the  doing 
of  the  act  or  the  performance  of  the  duty  has  been'  committed. 
"  In  either  case,  in  respect  to  such  act  or  duty,"  said  the  court, 
"  the  servant  who  undertakes  or  omits  to  perform  it  is  the  repre- 
sentative of  the  master,  and  not  a  mere  co-servant  with  the  one 
who  sustains  the  injury." 

The  conclusion  to  be  deduced  from  these  and  other  authori- 
ties to  which  reference  might  be  made  is  that  the  master  is 
chaigeable  for  any  act  of  negligence  in  so  far  as  such  p^^bnT,,,, 
servant  is  charged  with  the  performance  of  the  mas^  ornarter'a 
ter's  duty  to  his  servants, — such  as  the  selection  of  *«7'""» 
competent  servants,  the  furnishing  of  suitable  tools  •"''•^™- 
and  appli-ances,  the  providing  of  a  reasonably  safe  place  in  which 
to  work,  and  the  observance  of  such  care  as  will  not  expose  the 
servant  to  hazards  and  perils  which  may  be  guarded  against  by 
proper  diligence,  etc.;  and  to  the  extent  of  the  discharge  of 
these  duties  which  the  master  owes  to  his  servants  by  the  mid- 
dle-man or  vice-principal,  the  latter  stands  in  the  place  of  the 
master.  In  this  place  there  is  no  complaint  that  the  defendant 
as  master  did  not  select  competent  servants,  or  that  he  retained 
incompetent  ones,  nor  failure  to  supply  suitable  instrumentali- 
ties with  which  to  do  the  work ;  but  the  grievance  of  which 
the  plaintiff  complains  is  that  he  failed  and  neglected,  or  that 
his  agent  Co^rove,  to  whom  he  committed  the  execution  of' 
the  work,  failed,  to  take  such  precautionary  measures  for  the 
safety  of  his  servants  as  he  owed  to  them,  and  was  in  duty  bound 
to  observe,  so  as  to  provide  for  their  safety,  and  to  provide  for 
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them  a  place,  as  reasonably  safe  as  was  consistent  with  the  natUre 
of  the  undertaking,  in  which  to  tabor  and  attend  the  drills. 

It  is  the  duty  which  the  master  owes  to  every  servant  to  pro- 
vide a  reasonably  safe  place  in  which  to  work ;  and,  although  he 
is  not  an  insurer,  he  is  bound  on  the  same  principle  by  the  law 
to  exercise  due  and  proper  care  in  this  regard,  as  he  is  in  hiring 
competent  servants,  or  in  supplying  reasonably  safe  machinery 
or  other  instrumentalities  for  the  use  of  his  servants.  This  is 
regarded  as  a  personal  or  absolute  obligation ;  and  if  the  dis- 
charge of  this  obligation  is  intrusted  to  a  servant,  such  servant 
is  the  representative  of  the  master,  and  any  negligence  on  his 
part  is  the  negligence  of  the  master.  The  servant  has  a  right 
to  rely  on  the  master's  performance  of  this  duty,  and  his  omis- 
sion to  take  due  care  in  this  respect,  whereby  injury  results  to 
his  servant,  will  be  included  among  the  risks  which  he  assumes, 
and  for  which  he  is  liable.  And  while  he  is  not  an  insurer  on 
their  safety,  he  is  not  at  liberty  to  neglect  all  care ;  he  must  use 
due  and  reasonable  care,  according  to  the  exigencies  of  the  under- 
taking. The  obligation  not  to  expose  the  servant  to  perils 
which  by  proper  diligence  may  be  guarded  against,  becomes 
more  important,  and  the  degree  of  diligence  and  care  to  be  ex- 
ercised in  its  performance  the  greater,  in  proportion  to  the 
dangers  which  may  be  encountered.  Hough  v.  Texas  &  P.  R. 
Co.,  lOO  U.  S.  214;  Darrigan  v.  New  York  &  N.  E.  R.  Co.,  52 
Conn.  306.  The  duty,  therefore,  is  affirmative  and  active,  to 
take  such  or  to  adopt  such  precautionary  measures  as  the  proper 
and  reasonably  safe  conduct  of  the  business  requires  to  avoid 
accident.  Now,  the  evidence  shows  that  the  defendant  in- 
trusted the  work  of  blasting  and  using  dangerous  explosives  in 
charge  of  Cosgrove,  and  placed  the  men  under  his  control,  and 
subject  to  his  orders  for  the  execution  of  that  work.  In  this 
respect  he  exercised  supervision  over  the  work,  managed  and 
controlled  the  use  of  the  explosives,  directed  the  place  where 
■the  machinery  and  drills  should  be  applied  and  used,  and  where 
and  how  the  men  should  work.  It  appears  that  after  an  ex- 
plosion in  the  work  of  blasting,  the  benches  and  floor  of  the 
tunnel  would  be  covered  with  broken  rock  and  debris,  and  that 
the  work  of  the  shift  or  gang  of  men  that  came  on  was  to  clean 
out  the  debris,  drill  holes,  charge  them  with  giant  powder,  and 
explode  it,  etc. ;  that,  if  any  holes  thus  charged  failed  to  ex- 
plode, it  was  impossible  to  discover  and  locate  them  until  such 
broken  rock  and  debris  had  been  removed,  and  that,  if  the  drills 
with  the  force  applied  to  them  should  penetrate  any  of  such  un- 
exploded  holes,  it  would  cause  an  untimely  explosion,  and 
necessarily  occasion  great  injury  to  the  men,  and  probably  a 
great  loss  of  life. 

Under  these  circumstances  it  was  plainly  a  duty,  and  abso- 
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lutely  essential  to  avoid  exposing  the  men  to  unreasonable  risks 
in  the  course  of  the  work  in  which  they  were  en-  J^^^  -ffiir*. 
gaged,  that  so  much  of  the  rock  should  be  cleaned  ■■■■Mtoai- 
away  before  the  drilling  began  as  would  expose  any  p»MMk»riii- 
missed  or  unexploded  holes,  or  as  would  enable  them  ^^^^^.".k 
to  be  discovered  and  located,  so  that  the  charge 
might  be  withdrawn,  or  other  thing  done  to  render  them  hartn- 
less,  and  the  drilling  and  other  work  go  on  with  comparative 
safety  or  no  other  danger  than  was  incident  to  its  precaution. 
The  defendant  was  not  personally  present,  nor  did  he  promul- 
gate or  establish  any  suitable  or  needful  rules  or  regulations  for 
the  safe  and  proper  conduct  of  the  work;  and,  as  the  direct 
management  of  the  work,  during  his  turn,  was  placed  in  charge 
of  Cosgrove,  there  necessarily  devolved  upon  him  the  duties  in 
this  particular  which  the  defendant  owed  to  his  servants.  It 
was  therefore  the  plain  duty  of  Cosgrove  to  provide  for  the 
safety  of  the  servants  under  his  control  and  subject  to  his  com- 
mands, by  the  exercise  of  such  care  in  the  management  and 
conduct  of  the  business  intrusted  to  him  as  would  render  reason- 
ably safe  the  place  in  which  the  men  must  apply  the  machinery 
and  do  their  work.  There  is  nothing  in  the  evidence  to  show 
that  he  took  any  such  care,  or  took  any  such  precautious  as  the 
nature  of  the  business  and  his  duty  to  the  servants  required. 
Instead  of  putting'the  men  at  work  to  clean  up  the  debris  and 
broken  rock  which  covered  the  benches  and  floors  of  the  tunnel 
for  the  purpose,  first,  of  discovering  and  finding  out  whether 
there  were  any  unexploded  holes,  and  uncharging  them,  so  that 
the  place  in  which  the  men  must  work  with  the  drills  and  do 
other  work  would  be  safe  from  penetrating  a  magazine  in  which 
lies  stored  and  concealed  a  box  of  giant  powder,  he  put  them  to 
work  at  cleaning  up  the  debris  only  for  the  purpose  of  getting  a 
clean  place  to  operate  the  drills ;  and  when  this  was  accom- 
plished, the  drills  were  started  at  once,  without  regard  to  missed 
holes,  or  the  dangers  which  lie  buried  under  broken  rock  beneath 
their  feet,  but  which  would  have  necessarily  been  exposed  by 
its  removal,  "  Nobody  could  tell  that  there  was  any  missed 
holes,  because  there  was  so  much  rock,"  and  "  We  had  no  chance 
to  examine  for  missed  holes  until  the  rock  was  taken  off."  "  He 
did  not  give  us  time  to  clean  up  and  see  if  there  were  any  missed 
holes;"  and  so  on,  the  evidence  runs.  Had  the  foreman,  exer- 
cising only  reasonable  care  and  diligence,  taken  a  precaution 
that  it  would  seem  the  plainest  dictate  of  humanity  would  re- 
quire for  the  safety  of  the  men  in  the  work  in  which  they  -were 
engaged,  the  missed  hole  must  have  been  exposed,  and  this 
dreadful  death-dealing  explosion  avoided,  Cosgrove  himself 
testifies  that  "  he  supposed  it  was  safe ;  that  there  was  a  good 
deal  cf  broken  rock,'  etc.;  but  this  has  reference  to  when  he 
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entered  the  tunne!  with  his  shift  of  hands,  and  when  nothing  had 
been  done  to  clear  away  the  debris.  There  is  nothing  inthe 
evidence  to  show  that  he  did  anything  then  or  afterwards  which 
would  make  it,  as  he  supposed  it  was,  safe.  It  is  the  duty  of 
the  master  not  to  expose  the  servant  in  performing  his  duties 
to  hazards  or  perils  which  may  be  guarded  against  by  proper 
diligence.  Hough  i^.  Texas  &  1'.  R.  Co.,  lOO  U.S.  213.  He 
is  bound  to  observe  that  degree  of  care  which  prudence  and 
the  exigency  of  the  situation  or  the  nature  of  the  work  may  re- 
quire; to  furnish  reasonably  safe  instrumentaUties  or  place  in 
which  to  work,  to  avoid  danger.  "  Though  we  have  said," 
justly  remarked  Baron  Alderson,  "  that  a  master  is  not  generally 
responsible  to  a  servant  for  an  injury  occasioned  by  a  fellow- 
servant  while  they  are  acting  in  a  common  service,  yet  this  must 
be  taken  with  the  qualification  that  the  master  shall  have  taken 
due  care  not  to  expose  his  servants  to  unreasonable  risks." 
Hutchinson  v.  York  N.  &  E.  R.  Co.,  5  Exch.  348.  "  It  wras  held 
by  this  court,"  said  Carpenter,  J.  (Wilson  v.  Willimantic  Linen 
Co.,  50  Conn.  433),  "  that  a  master  wa:i  bound  to  provide  for  his 
servant  a  reasonably  safe  place  for  his  work,  and  reasonably 
safe  appliances.  An  application  of  this  principle  to  a  railroad 
would  require  it  to  keep  its  road-bed,  rolling-stock,  and  imple- 
ments in  a  good  and  safe  condition ;  to  adopt  rules  and  regula- 
tions adapted  to  its  business,  so  as  to  guard  against  accidents. 
In  short,  all  employers  shall  be  vigilant  in  the  use  of  means  and 
the  adoption  of  measures  to  make  the  servants  in  their  employ 
.  .  .  reasonably  safe.  To  that  extent  the  master  assumes  the 
risk,"  Darrigan  v.  New  York  &  N.  E.  R.  Co.,  supra;  Baltimore 
&  O.  R.  Co.  V.  McKenzie,  81  Va.  73;  s.  c,  24  Am.  &  Eng.  R. 
Cas.  395.  "  Indeed,"  said  Mr.  Justice  Field,  "  no  duty  required 
for  the  safety  and  protection  of  his  servants  can  be  transferred, 
so  as  to  exonerate  him  from  such  liability,"  Northern  Pac.  R. 
Co,  V.  Herbert,  n6  U.  S.  646 ;  s.  c,  24  Am.  &  Eng.  R.  Ca,s. 
407.  In  Atchison,  T,  &  S.  F.  R.  Co.  v.  Moore,  29  Kan,  633,  the 
court  say;  "  In  all  cases  at  common  law  a  master  assumes  the 
duty  toward  his  servant  of  exercising  reasonable  care  and  dili- 
gence to  provide  the  servant  with  a  reasonably  safe  place  at 
which  to  work."  And  again,  in  Hannibal  &  St.  J.  R.  Co.  v. 
Fox,  31  Kan.  596,  15  Am.  &  Eng.  R.  Cas.  325,  it  is  said  :  "  One 
of  the  exceptions  to  the  general  rule  at  common  law  that  the 
master  is  liable  to  one  employee  for  the  negligence  of  another 
employee  in  the  same  service,  arises  from  the  obligation  of  the 
master,  whether  a  natural  person  or  a  corporate  body,  not  to  ex- 
pose the  servant,  when  conducting  the  master's  business,  to 
hazards  or  perils  against  which  he  may  be  guarded  by  proper 
diligence  on  the  part  of  the  master.  If  it  were  otherwise,  the 
master  would  be  released  from  all  obligation  to  make  reparation 
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to  an  employee  tn  a  subordinate  position  for  an  injury  caused 
by  the  wrongful  conduct  of  the  person  placed  over  him,  whether 
they  were  fellow-servants  in  the  same  common  service  or  not," 
And  finally,  in  Fraker  v.  St.  Paul,  M.  &  M.  R.  Co..  32  Minn.  54, 
ig  Am.  &  Eng.  R,  Cas.  256,  the  court  say:  "  It  is  the  duty  of 
the  master  to  establish  and  promulgate  suitable  and  needful 
regulations  for  the  ^afe  and  proper  conduct  of  its  business,  and 
there  are  duties  which  belong  to  the  master  as  such,  and  in  the 
performance  of  which  he  is  bound  to  exercise  such  diligence  for 
the  protection  of  his  employees ;  and  if  they  arc  performed 
through  an  agent  of  whatever  grade,  he  must  be  deemed  to  rep- 
resent the  master,  and  the  latter  is  accordingly  responsible  for 
their  negligent  performance," 

This  is  the  language  running  all  through  the  authorities  upon 
this  subject,  and  from  these  and  others  to  which  reference  might 
be  made,  the  principle  is  fully  established  that  it  is  the  duty  of 
the  master,  or  the  person  who  represents  him,  to  use  reasonable 
care  and  diligence,  and  make  reasonable  provision  for  the  ser- 
vant's safety ;  and  if  he  fails  to  do  this  he  is  responsible  for  the 
injury  sustained  as  the  result  of  his  own  or  the  agent's  negli- 
gence, unless  there  was  contributory  negligence.  It  was  there- 
fore the  duty  of  the  defendant  to  make  such  needful  rules  for 
the  conduct  of  the  work,  or  take  such  precaution,  as  would  pro- 
vide for  the  safety  of  the  men  under  the  direction  and  control 
of  Cosgrove, — as  would  not  expose  them  to  unreasonable  risks 
or  dangers  in  the  performance  of  their  duties.  As  a  conse- 
quence, it  was  the  duty  of  the  defendant  to  protect  them  from 
the  dangers  of  unexploded  holes  while  engaged  in  their  em- 

ffloyment,  as  without  such  protection  they  would  be  constantly 
iable  to  imminent  perils.  As  we  have  shown,  if  the  reasonable 
precaution  had  been  taken  to  remove  the  debris  and  broken 
rock,  the  unexploded  hole  which  occasioned  the  injury  must 
have  been  exposed  and  discovered,  and  the  disastrous  explo- 
sion avoided  ;  but  the  defendant  made  no  provision  for  these 
matters.  In  the  execution  of  the  work  and  the  control  of  the 
men,  he  left  everything  to  Cosgrove,  and  necessarily  the  adop- 
tion of  such  measures  as  would  protect  them  while  engaged  in 
their  work.  He  was  thus  not  only  the  foreman  to  direct  the 
work  of  the  men  under  him,  but  the  person  above  all  others  to 
provide  that  they  should  have  a  reasonably  safe  place  at  which 
to  work,  with  reference  to  its  risks  and  exigencies,  and  conse- 
quently it  became  his  duty  to  be  vigilant  in  the  use  of  such 
means  as  would  guard  them  from  the  dangers  of  unexploded 
holes.  In  this  view  it  is  of  no  importance  by  what  name  Cos- 
grove  be  called,  whether  middle-man,  superintendent,  or  fore- 
man. The  truth  is,  as  was  said  by  the  supreme  court  of  North 
Carolina,  in  Dobbin  v.  Richmond  &  D.  R.  Co.,  81    N.  C.  448, 
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that  so  variant  were  the  relations  between  master  and  servants 
in  different  employments,  and  so  close  the  line  of  demarcation 
between  co-laborers  and  middle-men,  th.at  each  case  would  have 
to  stand  upon  its  own  facts.  We  think,  therefore,  when  Cos- 
grove  ordered  the  plaintiff  to  set  up  the  machinery,  and  to  drill 
holes  at  the  place  where  the  injury  happened,  without  having 
taken  some  care,  or  at  least  taken  some  precautionary  measures 
to  discover  whether  there  were  holes  which  had  failed  to  ex- 
plode, and  to  guard  against  the  dangers  of  the  drills'  penetrat- 
ing them,  he  committed  a  wrongful  and  negligent  act,  and  ex- 
posed the  plaintiff  to  a  serious  danger  not  contemplated  by  his 
contract  of  service.  In  saying  this  we  are  not  unmindful  that 
the  defendant  is  not  an  insurer,  but  we  are  mindful  that  he  is 
not  at  liberty  to  neglect  all  care,  but  that  he  must  use  due  and 
reasonable  care.  As  a  result  we  do  not  think  Cosgrove  was 
a  fellow-servant,  nor  that  there  was  error  in  the  instruction. 
The  judgment  must  be  affirmed. 

Fellow-iarvanU — Criterion  for  D«t*rfnlnin{  whan  EmployM  or  Agant  !>#• 
oofnec  Vice- principal  for  whoie  Negllgenca  Maitar  It  Liabla. — The  court,  in 
the  principal  case,  in  adopting  the  criterion  "  When  a  master  delegates 
any  duty  which  he  owes  to  his  servant,  he  is  liable  for  its  proper  perfor- 
mance,' follows,  although  it  does  not  cite,  a  laro;c  number  of  decisions  in 
the  courts  of  other  states.  The  correctness  of  this  criterion  has  been 
considered,  and  we  think  conclusively  established,  in  a  former  note  (see 
"  The  Criterion  of  Fellow-service,"  note  by  George  W.  Easley,  25  Am.  & 
Eng,  R.  Cas.  513).  It  will  be  profitable  herp  to  examine  the  expres- 
sions of  the  different  courts  which  have  avowedly  adopted  this  criterion. 

j^ria/uas.^EAkin,  J. ;  "  Where  a  master  is  required  to  perform  specific 
duties  to  his  servants,  be  is  liable  for  negligence  in  the  discharge  of  such 
duties,  no  matter  who  may  be  the  agent  through  whom  he  acts. '  Foroes 
"'.  Phillips,  39  Ark.  17. 


Indiana. — Elliott,  J. :  "  The  duty  which  the  master  owes  to  the  servant 
is  one  which  he  cannot  rid  himself  of  by  casting  it  upon  an  agent,  officer, 
L  employed  by  him.     The  distinction  between  the  n^ligent 


performance  of  duty  by  an  agent  or  servant,  and  the  negligent  omission 
of  duty  by  the  master  himseFf.  is  an  important  one.  Where  the  duty  is 
one  owing  by  the  master,  and  he  entrusts  its  performance  to  an  agent, 
the  agent  s  negligence  is  that  of  the  master.  ...  If  it  be  true  that  the 
agent's  act  is  the  master's  act,  then  it  must  be  true  that  the  negligence 
involved  in  the  act  is  that  of  the  master  himself.  The  rule  which  ab- 
solves the  master  from  liability  for  the  negligence  of  the  fellow-servant 
has  no  application  whatever  where  the  agent  stands  in  the  master's  place. 
The  reason  of  the  rule  fails,  and  where  the  reason  fails,  so  does  the  rule 
.  itself."     Indiana  Car  Co.  v.  Parker.  100  Ind.  181. 

Mitchell,  J. :  "  When  the  premise  is  conceded  that  the  duty  to  furnish 
reasonably  safe  and  proper  instrumentalities  for  the  performance  of  the 
work  required  rests  upon  the  employer,  the  conclusion  logically  follows 
that  the  consequences  of  a  negligent  failure  to  perform  that  duty  must, 
no  matter  to  whom  it  may  have  been  committed,  be  visited  upon  the 
employer,  and  not  upon  the  employee  who  sufTered  injury  therefrom." 
Cincinnati,  etc.,  R.  Co.  v.  McMullen  (Ind..  [889).  20  N.  East  Rep.  387: 
8.  c„  infra. 
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Kansas. — Valentine,  J. :  "At  common  law,  whenever  the  master  dele- 
sates  to  any  officer,  servant,  agent,  or  employee,  high  or  low,  the  per- 
K>nnance  of  any  duty  which  really  devolves  upon  the  master  himself, 
then  such  officer,  servant,  agent  or  employee  stands  in  the  place  of  the 
master,  and  becomes  a  substitute  for  the  master — a  vice-principal — and 
the  master  is  liable  for  his  acts  or  his  negligence."  Atchison,  etc.,  R. 
Co.  V.  Moore.  29  Kan.  632  ;  1 1  Am.  &  Eng.  K.  Cas.  243. 

Massiiekuselts. — Colt,  J.:  "The  rule  of  law  which  exempts  the  master 
from  responsibility  to  the  servant  for  injuries  received  from  the  ordinary 
risks  of  his  employment,  including  the  negligence  of  his  fellow-servants, 
does  not  excuse  the  employer  from  the  exercise  of  ordinary  care  in  sup- 
plying and  maintaining  suitable  instrumentalities  for  the  performance  of 
the  work  required.  One  who  enters  the  employment  of  another  has  a 
right  to  count  on  this  duty,  and  is  not  required  to  assume  the  risks  of 
the  master's  negligence  in  this  respect.  The  fact  that  it  is  a  duty  which 
must  always  be  discharged,  when  the  employer  is  a  corporation,  by  offi- 
cers and  agents,  does  not  relieve  the  corporation  from  the  obligation. 
The  agents  who  are  charged  with  the  duty  of  supplying  safe  machinery 
arc  not,  in  the  true  sense  of  the  rule  relied  on.  to  be  regarded  as  fellow- 
servants  of  those  who  are  engaged  in  operating  it.  They  are  charged 
with  the  master's  duty  to  his  servant;  They  are  employed  in  distinct 
and  independent  departments  of  service,  and  there  is  no  difficulty  in  dis- 
tinguishing them,  even  when  the  same  person  renders  service  by  turns  in 
each,  as  the  convenience  of  the  employer  may  require.  In  one,  the 
master  cannot  escape  the  consequence  ol  the  agent's  negligence  ;  if  the 
servant  is  injured  in  the  other  he  may."  Ford  v.  Fitchburg  R.  Co.,  1 10 
Mass.  340. 

Minnesota. — Berry,  J.  1  "  One  employee  becomes  a  vice-principal  as 
respects  another,  only  when  he  is  entrusted  with  the  performance  of 
some  absolute  and  personal  duty  of  the  master  himself,  such  as  the  pro- 
viding of  proper  instrumentalities  with  which  the  service  required  of  an 
employee  is  to  be  performed,  or  the  general  management  and  control  of 
the  master's  business  or  some  branch  of  it."  Brown  -v.  Minneapolis,  etc., 
R.  Co.,  31  Minn.  553;   15  Am.  &  Eng.  R.  Cas.  333. 

Mitchell,  J. :  "  It  is  not  the  rank  of  the  employee  or  his  authority  over 
other  employees,  but  the  nature  of  the  duty  or  service  which  he  performs, 
that  is  decisive :  that,  whenever  a  master  delegates  to  another  the  per- 
formance of  a  duty  to  his  servant  which  rests  upon  himself  as  an  absolute 
duty,  he  is  liable  lor  the  manner  in  which  that  duty  is  performed  by  the 
middleman  whom  he  has  selected  as  his  agent,  and  to  the  extent  of  a 
dischai^e  of  those  duties  by  the  middleman,  however  high  or  low  his 
rank,  or  however  great  or  small  his  authority  over  other  employees,  he 
stands  in  the  place  of  the  master,  but  as  to  all  other  matters  he  is  a  mere 


co-servant.  It  follows  that  the  same  person  may  occupy  a  dual  capacity 
of  vice-principal  as  to  some  matters,  and  of  fellow- servant  as  to  otners. ' 
Ungyall  v.  Woods  (Minn.,  1889),  42  N.  W.  Rep.  i 


Missouri. — Wagner,  J.  :  "  The  duties  are  the  duties  of  the  master,  and 
lie  cannot  evade  the  responsibilities  which  are  incident  and  cling  to  them 
by  delegation  to  another.  When  the  master  appoints  some  other  person 
to  perform  these  duties,  then  the  appointee  represents  the  master,  and 
though  in  their  performance  he  may  be  and  is  a  servant  to  the  master, 
yet  in  those  respects  he  is  not  a  co-servant,  a  co-laborer,  a  co-employee, 
in  the  common  acceptation  of  these  terms."  Brothers  v.  Cartter,  52  Mo. 
372;  14  Am.  R.  424. 

New  York. — Church,  J. :  "  The  true  rule,  I  apprehend,  is  to  hold  a  cor- 
poration liable  for  negdgence  in  respect  to  such  acts  and  duties  as  it  is 
required  to  perform  as  a  master,  without  regard  to  the  rank  or  title  of 
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the  a^nt  entrusted  with  their  performance.  As  to  such  acts  the  agent 
occupies  the  place  of  tlie  corporation,  and  the  latter  is  liable  for  the 
manner  in  which  they  are  performed."    Flike  v.  Boston  &  A.  R.  Co.,  S3 

N.  Y.  S49;  13  Am.  R.  545. 

Rapallo,  J. ;  "  The  liability  of  the  master  is  thus  made  to  depend  upon 
the  character  of  the  act  in  the  performance  of  which  the  injury  arises 
without  regard  to  the  rank  of  the  employee  performing  it.  If  it  is  one 
pertaining  to  the  duty  the  master  owes  to  his  servant,  he  is  responsible 
to  them  for  the  manner  of  its  performance.  The  converse  of  the  propo- 
sition necessarily  follows.  If  the  act  is  one  which  pertains  only  to  the 
duty  of  the  operative  the  employee  performing  it  is  a  mere  servant,  and 
the  master,  although'  liable  to  strangers,  is  not  liable  to  a  (ellow-servant 
for  its  improper  performance."  Crispin  v.  Babbitt,  81  N.  Y.  516 ;  37  Am. 
R.  52a. 

Sou/i  Carolina. — Mclver,  J. :  "  The  test  as  to  whether  an  employee  is 
the  representative  of  the  master  is,  not  whether  such  employee  has  the 
power  to  employ  or  discharge  hands,  or  to  purchase  or  change  machinery, 
for  while  these  are  some  of  the  duties  of  the  master,  they  are  not  all  of 
his  duties,  and  hence  an  employee  who  is  not  entrusted  with  either  of 
these  powers  may  still  be  the  representative  of  the  master.  The  true  test 
is  whether  the  person  in  question  is  emploved  to  do  any  of  the  duties  of 
the  master;  if  so,  then  he  cannot  be  regarded  as  a  fellow-servant  or  co- 
laborer  with  the  operatives,  but  is  the  representative  of  the  master,  and 
any  negligence  on  nis  part  In  the  performance  of  the  duty  of  the  master 
thus  delegated  to  him  must  be  regarded  as  the  negligence  of  the  master." 
Gunter  v.  Graniteville  Manuf,  Co.,  18  S.  Car.  263 ;  44  Am.  R.  573. 

Vermont. — Ross,  J.;  "The  doctrine  now  established  .  .  .  holds  the 
master  liable  to  a  workman  for  injuries  sustained  from  the  negligent  per- 
formance of  duties  which  rest  by  the  relation  upon  the  master,  whether  the 
master  performs  such  duties  personally  or  through  an  agent  or  servant." 
Davis  w.  Cent.  Vermont  R.  Co..  55  Vt.  84;  11  Am.  &  Eng.  R.  Gas.  173. 

Virginia. — ^Fauntleroy,  J.  :  "Where  a  company  delegates  to  an  agent 
or  employee  the  performance  of  duties  which  the  law  makes  it  incumbent 
upon  the  company  to  perform,  his  acts  are  the  acts  of  the  company — his 
negligence  is  the  negligence  of  the  company,"  Moon  v,  Richmond  &  A. 
R.  Co..  78  Va.  745  ;  i?  Am.  &  Eng.  R.  Cas.  531. 

Lewis.  J.;  "  Where  injuries  are  caused  by  the  negligence  of  a  servant 
who  is  charged  with  the  performance  of  duties  which  by  law  is  incum- 
bent on  the  master  to  perform,  such  servant  is  regarded  as  the  represen- 
tative of  the  master,  and  In  legal  contemplation  his  negligence  is  the 
negligence  of  the  master."  Baltimore  k  O.  R.  Co.  v.  McKenzie,  81  Va. 
71  ;  24  Am.  &  Eng.  R.  Cas.  395. 

West  Virginia, — Green,  J. :  "  If  a  master  delegates  to  a  superintendent 
the  performance  of  certain  duties,  to  the  extent  of  the  discharge  of  those 
duties  he  stands  in  the  place  of  the  master;  but  as  to  all  other  matters 
he  is  a  mere  co-servant."  Criswell  v.  Pittsburgh,  etc.,  R.  Co.,  30  W.  Va. 
798 ;  33  Am.  &  Eng.  R.  Cas.  232. 

Snyder,  J.  :  "When  a  railroad  company  puts  a  superintendent,  fore- 
man, or  other  employee  in  its  place,  to  discharge  some  duty  which  it 
owes  to  its  servants  or  employees,  as  to  such  duty  such  superintendent 
or  other  employee  is  not  a  co-servant,  but  the  representative  of  the  com- 
pany ;  and  as  to  such  duty  the  company  is  bound  by  the  acts  or  omis- 
sions of  such  middleman,  the  same  as  though  the  acts  had  been  done  or 
omitted  by  the  company  itself.  Whenever  such  company  del^ates  to 
another  the  performance  of  a  duty  to  its  servants  which  it  has  impliedly 

~  itracied  to  perform  Itself,  or  which  vests  upon  it  as  an  absolute  duty, 
s  liable  for  the  manner  in  which  the  duty  is  performed  by  the  middle- 
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man  whom  it  has  selected  as  its  agent;  and  to  the  extent  of  the  dis- 
chai^  of  these  duties  by  the  middleman,  he  stands  in  the  place  of  the 
company,  but  as  to  all  other  matters  he  is  a  mere  co-servant.  The  ques- 
tion in  such  case  is  not  whether  the  company  reserved  to  itself  any  over- 
sight or  discretion,  but  whether  it  did  in  fact  dothe  the  middleman  with 
power  to  perform  its  duties  to  the  servant  injured."  Riley  v.  Railway 
<5o..  27  W.  Va.  145. 

Othtr  States,— \n  still  other  jurisdictions,  and  these  constitute  the  gjeat 
majority,  this  criterion  has  been  clearly  applied  and  the  cases  decided 
with  reference  to  it,  atihough  the  courts  have  not  stated  it  in  general 
terms  and  announced  iis  applicability  to  such  cases. 

8«r*ant  Psrfarming  Mait*r't  Duty  to  Supply  Safa  Placa  to  Work.^In 
many  cases  at  common  law  a  master  assumes  towards  the  servant  the 
duty  of  exercising  reasonable  care  and  diligence  to  provide  the  servant 
with  a  reasonably  safe  place  at  which  to  work,  and  whenever  the  master 
delegates  to  any  officer,  servant,  agent,  or  employee  the  performance  of 
this  duty,  then  such  officer,  servant,  agent,  or  employee  stands  in  the  place 
of  the  master  and  becomes  his  substitute,  and  the  master  is  liable  for  his 
negligence.  Atchison,  etc..  R.  Co.  v.  Moore,  29  Kan.  632;  11  Am.  ft 
Eng.  R.  Cas.  343 ;  Whalen  v.  Centenary,  62  Mo.  326 ;  Hannibal,  etc..  R. 
Ca.v.  Fox.  31  Kan.  587;  15  Am.  &  Eng.  R.  Cas.  325.  See  also  Moore  v. 
Wabash,  etc..  R.  Co..  85  Mo.  588.  Of  course,  where  the  place  in  which 
the  work  is  done  is  openly  and  obviously  defective  the  employee  runs 
the  risk. 


Denver,  South  Park  and  Pacific  R.  Co. 


{Colorado  Supreme  Court,  April  19,  1889.) 

Follow-Mrvant— Sup«rlntend«nt  of  Work — Track-layer — Vice- principal. — 
The  superintendent  of  the  track-laying^f  a  railroad,  who  has  chat^e  of  a 
number  of  men,  who  employs  and  discharges  them  at  his  pleasure,  and 
who  has  control  of  the  cars,  tools,  and  raacninery  employed  in  the  work, 
is  not  the  fellow-servant  of  a  workman  employed  under  him,  but  is  the 
vice- principal  of  the  company,  and  the  latter  is  responsible  for  his  negli- 
gence. 

■    Appeal  from  District  Court,  Lake  County. 

This  is  an  action  for  damages  for  personal  injuries  received 
by  the  appellee,  who  was  plaintiff  below,  while  in  the  employ 
of  the  appellant.  Appellant  was  extending  its  line  of  railroad, 
and  for  that,  purpose  had  placed  one  Manly  in  full  ^^^ 

charge  of  the  track-laying.     Appellee  was  hired  by 
Manly,  and  was  under  his  directions  and  control  at  the  time  of 
the  accident.    The  car  upon  which  appellee  was  riding  at  the 
time  was  a  small  flat-car,  without  brakes.    To  check  the  speed 
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of  this  car  in  going  down  grade,  a  stick  was  run  through  a  hole 
in  the  bottom  of  the  car,  and  pressed  against  one  of  the  wheels. 
This  arrangement  appears  to  have  answered  the  purposes  of  a 
brake  very  well,  so  that  on  the  way  down,  just  before  the  acci- 
dent, the  man  applying  this  stick  had  complete  control  of  the 
car  until  he  took  it  off,  under  the  instruction  of  the  superinten- 
dent in  charge,  Mr.  Klanly.  At  the  place  of  the  accident  the 
grade  of  the  road  was  90  feet  to  the  mile ;  and  it  was  made  to 
appear  in  testimony  that  the  brakeman  refused  to  take  off  the 
brake  the  first  time  the  order  was  given,  whereupon  Manly 
ordered  him  "  to  take  off  the  brake,  and  let  the  car  go,"  or  "  let 
her  rip."  In  obedience  to  this  last  order,  the  brake  was  re- 
moved, and  in  a  very  few  seconds  the  speed  of  the  car  was 
beyond  control,  and  the  car  ran  into  another  car  on  the  track 
below,  killing  one  man  and  wounding  the  plaintiff  and  others. 
The  trial  below  resulted  in  a  verdict  and  judgment  for  ap- 
pellee for  $1500.  Exceptions  were  duly  reserved  at  the  trial, 
and  the  case  brought  here  by  appeal.  The  remaining  facts 
sufficiently  appear  in  the  opinion  of  the  court,  except  the 
examination  of  the  juror  AUman.  upon  his  voir  dire.  Upon 
examination  of  this  juror,  he  answered,  among  other  things,  that 
he  had  some  business  dealings  with  the  defendant  company; 
that  he  had  received  some  special  accommodations  in  the  way 
of  commercial-  rates  for  traveUing;  and  sometimes  received  fa- 
vors in  shipping  goods  over  the  road  ;  that  he  expected  to  con- 
tinue business  and  ship  over  the  road  ;  and  that  this  fact  might 
have  a  little  influence  with  him,  and  might  possibly  affect  his 
verdict.  If  the  case  should  be  evenly  balanced,  he  would  give 
the  benefit  of  the  doubt  to  the  company.  Whereupon  appellee 
interposed  a  challenge  for  cause,  which  was  sustained  by  the 
court,  and  the  juror  excused. 
Teller  &  Oraltood  for  appellant. 
Joseph  C.  Murpkey  for  appellee. 

Havt,  J. —  I.  The  first  assignment  of  error  relates  to  the  rul- 
ing of  the  court  in  sustaining  appellee's  challenge  for  cause  to 
M.  D.  Altmati,  one  of  the  Jurors  called  in  the  case, 
jiror"'"'  "^  's  contended  upon  the  part  of  the  appellant  that, 
as  the  appellee  was  bound  to  maintain  the  issues  in 
the  case  upon  the  trial  by  a  preponderance  of  the  evidence,  the 
answers  of  the  juror  only  amounted  to  a  statement  of  that  which 
he  would  be  bound  to  do  under  the  law,  and  therefore  consti- 
tuted no  cause  for  challenge.  We  do  not  agree  with  counsel 
upon  this  proposition,  as  from  the  answers  it  seems  that  it  was 
as  a  favor  to  the  company  that  he  would  give  it  the  benefit  of 
a  doubt  under  certain  circumstances,  and  not  because  the  bur- 
den of  proof  was  upon  the  appellee.     We  think  the  answers  of 
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Mr,  Altman  were  such  as  to  justify  the  court  in  sustaining  plain- 
tiff's challenge  to  him ;  but,  aside  from  this,  when  a  full  exami- 
nation of  a  juror  leaves  the  question  of  his  competency  doubt- 
ful, we  should  hesitate  to  interfere  with  the  ruhng  of  the  trial 
court  thereon.     Grady  v.  Early,  18  Cal.  in. 

2,  It  is  contended  for  appellant  that  the  evidence  was  insuffi- 
cient to  warrant  a  submission  o(  the  case  to  the  jury,  and  in- 
suflicient  to  sustain  the  verdict :  also,  that  the  complaint  is 
insufficient  to  sustain  the  judgment  thereon ;  that 
Manly  and  appellee  were  fellow-servants,  engaged  in  f'^h^jj*^^ 
the  same  line  of  duty  or  service ;  and  that  appellee  Ti(e-princip«i. 
cannot  recover  for  injuries  resulting  from  the  negli- 
gence of  his  fellow-servant.  There  is  much  conflict  in  the  au- 
■  thorities  as  to  who  are  to  be  held  as  fellow-servants  engaged  in 
the  common  employment,  so  as  to  preclude  a  recovery  by  one 
upon  the  negligence  of  the  other,  and  it  would  be  extremely 
difficult  to  lay  down  a  general  rule  applicable  to  all  cases;  but 
we  are  of  the  opinion  that  there  is  sufficient  alleged  in  the  com- 
plaint and  shown  at  the  trial  to  warrant  the  jury  in  finding  that 
Manly's  relations  to  the  company  were  such  as  to  make  it  re- 
sponsible for  the  acts  of  which  complaint  is  made.  He  was 
superintendent  of  the  work,  and  had  two  foremen  and  quite  a 
number  of  men  under  him,  whom  he  employed  and  discharged 
at  his  pleasure,  having  such  authority  in  the  premises.  He  had 
control  of  the  cars,  tools,  machinery,  and  men  there  employed. 
The  car  upon  which  appellee  was  riding  at  the  time  of  the  acci- 
dent was  used  for  hauling  the  iron  rails,  and  for  hauling  the 
men  to  the  boarding-house  or  camp.  It  is  also  shown  that 
under  Manly's  directions  the  men  put  the  tools  on  this  car,  and 
with  Manly,  and  under  his  directions,  the  men  got  upon  it  to 
go  down  the  track  to  the  boarding  place,  about  a  mile  distant, 
for  the  purpose  of  putting  away  the  tools  before  quitting  work 
for  the  night ;  that  after  the  car  was  started  Manly  directed 
the  man  at  the  brake  to  check  the  car  up  at  one  point  where 
there  were  some  mules  near  the  track,  which  order  was  obeyed. 
After  passing  the  mules.  Manly  then  ordered  that  the  stick  or 
brake  be  taken  off  entii^ely,  and  that  the  car  be  let  run ;  that 
this  order  was  given  the  second  time,  when  the  man  controlling 
the  said  brake  obeyed  the  order,  and  the  car  was  accordingly 
allowed  to  go,  its  speed  rapidly  increasing  so  that  it  was  soon 
beyond  control,  and,  rounding  a  curve,  it  ran  with  great  force 
against  a  car  on  the  track  loaded  with  iron,  injuring  appellee; 
that  said  loaded  car  was  placed  upon  the  track  by  order  of 
Maniy,  without  the  knowledge  of  the  appellee.  The  jury  found 
that  the  injury  was  directly  attributable  to  the  negligence  of 
Manly ;  and  in  no  proper  sense  of  the  term  was  he  a  fellow- 
servant  with  appellee.     The  company  had  placed  him  in  charge 
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of  the  work,  with  full  discretion  to  control  and  supervise  it,  and 
he  must  Ne  treated  in  reference  to  this  work  as  its  representa- 
tive,— as  vice-principal.  The  company  is  answerable  to  all  the 
under-servants  for  the  negligences  of  such  a  representative, 
while  acting  within  the  scope  of  his  employment.  Shear.  &  R. 
Neg.  §  102;  Whart.  Neg.  §  229.  In  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Ross,  112  U.  S.  390,  17  Am.  &  Eng.  R.  Cas.  501;  it  is 
said:  "There  is,  in  our  judgment,  a  clear  distinction  to  be 
made  in  their  relation  to  their  common  principal  between  ser- 
vants of  a  corporation  exercising  no  supervision  over  others  en- 
gaged  with  them  in  the  same  employment,  and  agents  of  the 
corporation  ciothed  with  the  control  and  management  of  a  dis- 
tinct department  in  which  their  duty  is  entirely  that  of  direction 
and  superintendence.  A  conductor,  having  the  entire  control 
and  management  of  a  railway  train,  occupies  a  very  different 
position  from  the  brakemen,  the  porters,  and  other  subordi- 
nates employed.  He  is  in  fact,  and  should  be  treated  as,  the 
personal  representative  of  the  corporation,  for  whose  negligence 
it  is  responsible  to  subordinate  servants."  In  Kentucky,  Ohio, 
California,  and  other  states  the  distinction  made  in  the  case 
from  which  we  have  quoted  has  been  recognized,  and  this  dis- 
tinction has  been  repeatedly  pointed  out  by  the  decisions  of  this 
court,  although  the  question  here  determined  has  not  hereto- 
fore in  this  state  been  directly  adjudicated.  Little  Miami  R. 
Co.  V.  Stevens,  20  Ohio,  415  ;  Louisville  &  N.  R.  Co.  v.  Collins, 
2  Duv.  (Ky.)  114;  Brown  v.  Sennett,  68  Cal.  225;  Wright  v. 
New  York  Cent.  R.  Co.,  38  Barb.  (N.  Y.)  80;  Summerhays  v. 
Kansas  Pac.  R.  Co.,  2  Colo.  484;  Colorado  Cent.  R.  Co.  v.  Og- 
den,  3  Colo.  499.  We  shall  not  attempt  to  review  the  decisions 
to  the  contrary.  They  are  carefully  reviewed  in  the  case  of 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  sufira,  and  declared  against 
in  the  opinion  in  that  case.  We  think  the  allegations  of  the 
complaint  were  sufficient,  and  that  the  evidence  in  support  there- 
of was  sufficient  to  warrant  the  submission  of  the  case  to  the  jury. 
3.  It  is  claimed  that  there  was  no  evidence  to  sustain  the  find- 
ing that  appellee  was  engaged  in  the  employ  of  appellant  at  the 
time  he  received  the  injuries.  The  plaintiff  testified 
•«pu'a'irt.  *^*3t  '^«  "'^s  then  working  for  the  South  Park  R.  Co.. 
and  several  of  those  working  with  the  plaintiff  at  the 
time  testified  that  they  were  all,  including  the  plaintiff,  working 
for  the  South  Park  Co.,  and  were  paid  by  the  South  Park  Co. 
This  evidence  is  sufficient  to  support  the  finding,  although  no 
witness  used  the  technical  name  given  the  defendant  in  its  arti- 
cles of  incorporation.  Smith  v.  Cisson,  i  Colo.  29.  The  judg- 
ment is  affirmed. 

Foreman  snd  Subordinate*  ai  Fellow-tervantt. — See  Criswell  v.  Pitts- 
ij-.irjjli,  etc,  R.  C')„  33  Am.  &  Eng.  R.  Cas.  232,  note,  264. 
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Fallow-Mrvantt—Vioe-princJpal— Yard-master  Acting  a*  Enginoor— A 
yard-master  who  goes  upon  an  engine  to  act  as  engineer  thereon,  does 
noi  thereby  cease  to  be  the  vice-principal  of  the  company,  and  the  com- 
pany is  liable  if  he  directs  one  of  his  subordinates  to  undertake  the  dan- 
gerous duty  of  uncoupling  cars,  and  thereby  subjects  him  to  a  risk 
greater  than  that  pertaining  to  his  proper  employment.  Hardy  v.  Min- 
neapolis &  St.  Louis  R.  Co.,  36  Fed.  Rep.  637. 

Sams— Nsglrga nee — Sufficiency  of  EvidBnee.— The  action  being  by  a 
trainband  for  a  personal  injury  alleged  to  have  resulted  from  the  care- 
lessness and  negligence  of  the  conductor,  in  ordering  the  train  to  leave 
the  station  before  the  plaintifT  had  time  to  perform  a  duty  assigned  him 
on  top  of  the  train  and  get  down,  and  the  evidence  (ailing  to  sliow  that 
the  conductor  gave  the  order  to  start  prematurely  or  improperly,  a  mo- 
tion for  a  nonsuit  should  have  been  granted.  Central  R.  Co.  *.  Smith 
(Ga.),  8S.  E.  Rep.  211. 

Sam«— Temporary  Abience  of  Vice-principal.— The  teraporary  absence 
of  a  section-master  does  not  relieve  the  company  from  liabllitv  for  an 
injury  sustained  in  executing  his  instructions  to  employees,  where  the 
evidence  shows  that  the  employee  was  working  under  the  instructions  of 
tbe  section-master  in  his  absence.  Missouri  Pac.  R.  Co.  v.  James  (Tex.), 
10  S.  W.  Rep.  332. 

Same— Negligence  of  Vice-principal- Prepondaranee  of  Evidence.- On 
a  claim  for  damages,  made  by  a  brakeman  as  intervenor  in  a  suit  for  the 
appointment  of  a  receiver,  it  appeared  that  one  of  the  intervenor's  duties 
was  to  tie  the  bell-cord  running  from  the  locomotives  to  the  cars,  after 
the  locomotive  was  attached  to  the  train.  While  discharging  that  duty, 
the  train  was  suddenly  started,  causing  the  intervenor  to  lose  his  balance 
and  fall  to  the  grouna.  The  intervenor  based  his  right  to  recover  on  the 
liability  of  the  company  for  the  negligence  of  the  conductor  as  vice- 
principal,  and  the  question  in  issue  was,  whether  the  conductor  had  taken 
chai^  of  the  train.  The  intervenor  and  two  Other  witnesses  testified 
that  the  conductor  was  in  charge,  and  their  evidence  was  corroborated 
by  the  conductor's  admission,  and  by  the  defendant's  failure  to  account 
for  the  absence  of  the  engineer  in  charge  of  the  locomotive,  Two  of 
defendant's  employees  testified  that  the  accident  occurred  before  the 
train  was  fully  made  up  and  turned  over  by  the  yard-master  to  the  care 
of  the  conductor.  They  were  corroborated  in  this  by  intervenor's  admis- 
sions and  by  his  failure  to  explain  why  he  had  not  attached  the  cord 
whilst  the  conductor  was  receiving  his  orders,  as  he  mieht  have  done. 
On  exception  to  the  referee's  report  allowing  plaintiff's  claim,  held,  that 
the  weight  of  the  evidence  was  with  the  intervenor,  and  that  the  referee's 
report  must  be  confirmed,  although  the  evidence  did  not  bear  out  a  find- 
ing by  him  that  the  defendant's  employees  who  testified  in  its  behalf 
were  guilty  of  coHusion.  Missouri  Pac.  R.  Co.  v.  Texas  &  F*ac.  R.  Co., 
38  Fed.  Rep.  81& 
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Hannibal  and  St.  Joseph  R.  Co. 

{Missouri  Supreme  Court,  N<rvemba'   13.    i«88.) 

F«llAw-»rvanti— Foreman— Subordinate! — V tea-principal.— A  foreman  in 
chaise  of  a  gang  of  men,  wiio  are  subject  to  his  orders  oniy.  is  the  agent 
erf  the  railroad  company  and  is  not  a  fellow- servant  of  one  of  his  subor- 
dinates in  respect  to  the  orders  given,  and  the  company  is  liable  for 
injuries  arising  through  obedience  to  such  orders. 

Same — Ordari— Duty  of  Servant  to  Obay.— In  an  action  for  personal 
injuries,  it  appeared  that  the  foreman  of  a  gang  of  section-hands  directed 
his  men  to  clear  the  track  for  an  approaching  train.  Plaintiff  left  the 
track,  but  called  the  foreman's  attention  to  some  stones  upon  it,  and  the 
foreman  thereupon  said,  "  It  is  lime  you  were  getting  them  oft."  Plain- 
tiff understood  this  remark  as  an  order,  and  undertook  to  remove  the 
stones  when  the  train  was  about  loo  yards  away.  He  was  struck  by  the 
engine  and  injured.  Held,  that  the  danger  was  not  so  open  and  obvious 
lo  the  plaintiff  that  he  ought  to  have  disobeyed  the  order,  and  tiiata 
demurrer  to  the  evidence  was  properly  overruled. 

'  Personal  Injjriei — Evidence— Meatu re  of  Damagei. — In  an  action  (or 
personal  injuries,  evidence  that  the  pluintiJT  is  a  married  man  and  has  a 
family  is  improperly  admitted,  and  a  new  trial  will  be  granted  because  of 
such  error  if  the  court  are  of  the  opinion  that  it  had  the  effect  of  increas- 
ing the  damages. 

Appeal  from   Circuit  Court,  Clay  County. 

Action  by  William  D.  Stephens  against  the  Hannibal  &  St. 
Joseph  R.  Co.  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  whilst  in  the  defendant's  employ.  An  appeal 
from  a  judgment  rendered  for  the  plaintiff  upon  the  first  trial 
was  sustained.  See  28  Am.  &  Eng.  R.  Cas.  538.  Upon  a 
second  trial  plaintiff  again  recovered  judgment  from  which  the 
defendant  appeals. 

Strong  &  Mosman  and  Huston  Gr  Parrish  for  appellant. 

Henry  Smith  for  respondent. 

Black,  J. — This  case  was  here  before,  and  is  reported  in  86 
Mo.  221.  It  is  now  freed  from  any  question  of  negligence  on 
the  part  of  those  in  charge  of  the  train,  and  stands 
on  the  alleged  negligence  of  Rice,  and  the  alleged 
contributory  negligence  of  the  plaintiff.  Now,  as  on  the  former 
appeal,  it  appears  the  plaintiff  and  five  others,  under  John  Rice 
as  their  foreman,  were  engaged  in  raising  a  part  of  defendant's 
track.     For  that  purpose  rocks  were  distributed  along  the  track 
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by  the  construction  train.  Plaintiff  and  the  other  laborers  put 
them  on  the  track,  broke  them  with  sledge  hammers,  and  forced 
the  pieces  under  the  ties  with  tamping  bars.  The  evidence 
shows  that  a  west-bound  passenger  train  was  behind  time.  It 
was  heard  before  it  was  seen,  but,  when  first  heard,  the  men 
could  not  tell  whether  it  was  on  the  defendant's  road  or  a  train 
on  another  road.  The  train  came  at  a  faster  rate  of  speed 
than  usual ;  and-,  when  within  lOO  or  150  yards  of  them.  Rice 
told  the  men  to  get  off  the  track,  and  they  did  so.  It  was  then 
discovered  that  there  were  two  stones  on  the  track,  about  six 
by  twelve  inches,  as  plaintiff  says ;  or  the  size  of  a  dinner 
bucket,  as  stated  by  Rice.  Plaintiff  says,  "the  foreman  said, 
'  Clear  the  track,'  and  we  ail  got  off.  I  then  said  to  Rice,  'Jack, 
there  are  two  stones  on  the  track,'  and  he  said  to  me,  'It  is 
time  you  were  getting  them  off.'  I  understood  this  for  an  order. 
I  undertook  to  get  them  out  of  the  way  of  the  train  by  putting 
them  between  the  ties,  and  succeeded  in  doing  this,  but  hadn't 
time  to  remove  the  tamping  bar  with  which  I  was  working,  and 
it  was  struck  while  still  in  my  hands,  by  the  engine.  The 
tamping  bar  struck  my  right  arm,  and  turned  me  around,  and  I 
was  struck  on  the  left  arm  and  side  by  the  engine.  I  thought 
the  stones  might  ditch  the  train."  Says  he  first  saw  the  train 
when  Rice  said,  "  Clear  the  track,"  and  that  he  had  just  got  off 
when  he  saw  the  stones,  and  called  Rice's  attention  to  them ; 
and  that  the  train  was  then  about  lOO  yards  away.  Rice  says 
he  at  the  same  time  saw  a  hand  car  coming  towards  them,  and 
he  started  forward  to  signal  those  in  charge  of  it  to  get  off  the 
track;  that,  after  going  a  few  steps,  Stephens  was  hurt;  that 
the  train  was  in  sight  when  he  told  Stephens  to  get  the  rocks 
off ;  that  in  his  opinion  it  was  necessary  to  remove  the  stones  to 
avoid  danger;  and  that  it  was  his  duty  to  flag  the  train  when 
there  were  obstructions  on  the  track,  but  he  did  not  flag  it  that 
morning.  A  number  of  plaintiff's  ribs  and  his  collar-bone  were 
broken,  and  the  left  arm  was  so  shattered  that  it  had  to  be 
amputated.  As  Rice  had  charge  of  the  gang  of  men,  and  they 
were  subject  to  his  orders  only,  there  can  be  no  doubt  but  he 
was  the  agept  of  the  defendant,  and  not  a  fellow-servant  with 
the  plaintiff,  in  respect  of  the  orders  given.  His  negligence 
was  the  negligence  of  the  defendant.  Enough  was  said  on  this 
subject  when  the  case  was  here  before.  The  court  refused  an 
instruction  in  the  nature  of  a  demurrer  to  the  evidence,  and  at 
the  request  of  the  plaintiff  gave  an  instruction,  the  material 
portion  of  which  is  in  these  words:  "And  if  the  jury  further 
find  that  plaintiff  was  one  of  such  workmen  so  employed  on 
defendant's  track  under  Rice  as  such  foreman,  and  that  Rice 
recklessly,  carelessly,  and  negligently  ordered  plaintiff  to 
remove  the  stones  from  the  track ;  and  that  to  obey  the  order 


DigiLizedbyGoOglc 


l:2       bTKHllKNS  ^■.   HANNIBAL   AND   ST.   JOSEPH    K.  CO. 

at  the  time  and  under  the  circumstances  was  extrahazardous, 
but  did  not  plainly  imperil  plaintiff's  life  or  limb,  and  that 
plaintiff  in  obeying  the  order  was  injured  because  thereof,  and 
witliout  fault  on  the  part  of  the  plaintiff,  then  the  jury  will  find 
for  the  plaintiff,  and  assess  his  damage  at  such  sum,  not  exceed- 
ing fifteen  thousand  dollars,  as  will  compensate  him  for  the 
injuries  sustained."  To  remove  the  stones  from  the  track  under 
the  circumstances  disclosed  was  surely  accompanied  with  more 
danger  than  was  ordinarily  incident  to  the  business  in  which  the 
plaintiff  was  engaged;  and  the  evidence  tends  to  show  negli- 
gence on  the  part  of  Rice  in  directing  the  removal  of  the  stones 
at  the  time  he  gave  the  order.  We  do  not  understand  these 
propositions  to  be  controverted  on  this  appeal.  The  chief  con- 
tention is  that  the  evidence  shows  that  the  danger  was  open 
and  obvious  to  the  plaintiff;  that  he  ought  to  have  disobeyed 
the  order ;  and  for  these  reasons  the  demurrer  to  the  evidence 
should  have  been  sustained. 

Generally  a  servant  cannot  recover  for  those  injuries  resulting 
from  causes  seen  and  known  by  him.     But,  even  when  there  is 

no  order  to  do  a  given  act,  there  are  some  modifica- 
iBjariMnmc  tions  of  the  general  rule.  Thus  it  is  held  in  many 
•dtT*i>TiMi  cases,  where  the  servant  knowingly  incurs  the  risk  of 
*•■"••  defective   machinery,  still,  if  not  so  defective  as  to 

threaten  immediate  injury,  it  is  for  the  jury  to  deter- 
mine whether  there  was  negligence  on  his  part.  Huhn  v  Mis- 
souri Pacific  R.  Co.,  92  Mo.  443  ;  s.  c,  31  Am.  &  Eng,  R,  Cas. 
221,  and  cases  cited.  So,  too,  where  the  danger  is  patent,  and  is 
known  to  the  servant,  the  master  may  be  liable  for  injuries 
resulting  therefrom,  as  when  he  has  lulled  the  servant  into  a 
sense  of  security  by  insisting  there  is  no  danger,  or  has  promised 
to  remove  the  defect.  Wood,  Mast.  &  Serv.  §  352 ;  Conroy  v. 
Vulcan  Iron  Works,  62  Mo.  ^6.  And,  more  to  the  point  in  this 
case,  a  recent  text-book  uses  this  language:  "If,  therefore,  the 
master  orders  the  servant  into  a  situation  of  danger,  and  he 
obeys,  and  is  thereby  injured,  the  law  will  not  deny  him  a  remedy 
against  the  master  on  the  ground  of  contributory  negligence," 
unless  the  danger  was  so  glaring  that  no  prudent  man  would 
have  entered  into  it,  even  where,  like  the  servant,  he  was  not 
entirely  free  to  choose."  2  Thomp.  Neg.  975.  There  may  be 
cases  where  the  servant  is  ordered  to  do  a  particular  act,  and 
the  order  is  so  unreasonable,  and  the  act  so  manifestly  dangerous 
to  life  and  limb,  that  the  court,  on  the  evidence,  should  declare 
the  servant  guilty  of  negligence  in  obeying  tlie  order  of  the 
master,  and  should  direct  a  nonsuit.  The  general  rule,  however, 
is  that  the  question  is  one  for  the  jury.  Keegan  v.  Kavanaugh, 
<>2  Mo.  230. 

It  cannot  be  said  the  servant  and  master  are  on  an  equal  foot- 
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ing,  even  where  they  have  equal  knowledge  of  the  danger.     To 
so  say  is  against  common  experience,  and  in  disregard 
of  the  fact  that  the  servant  occupies  a  position  sub-  oiwai"™!* 
ordinate  to  the   master.     The  primary  duty  of  the  "t^," 
servant   is   obedience.     It  does  not  follow,  because 
the  servant  could  justify  a  disobedience  of  the  order,  that  he  is 
guilty  of  negligence  in  obeying  it.     In  the  present  case  there 
was  no  equal  knowledge  of  the  danger,  for  the  plaintiff  began 
to  get  the  stones  out  of  the  way  the  moment  he  was  directed 
so    to   do.     He  did  not  have  the  opportunity  to  observe  and 
calculate  the  distance  to  the  train,  or  the  rate  of  speed  at  which 
it  was  going,  that  the  foreman  had,  whose  duty  it  was  to  Jook 
out   for  this  train,  and  be  prepared  for  its  coming.     True  it  is, 
Rice's  attention  was  directed  to  the  hand  car  after  he  gave  the 
order,   but  this  was  no  fault  of  the  plaintiff.     The  question  of 
negligence  on  the  part  of  the  plaintiff  was  eminently  one  for 
the  jury,  and  the  demurrer  to  the  evidence  was  properly  over- 
ruled. 

An  objection  to  the  plaintiff's  instruction  is  that  it  does  not 
furnish  any  proper  limit  to  his  right  to  recover.  The  limit 
given  in  the  instruction  is  that  the  order  of  the  foreman  did 
not  plainly  imperil  plaintiff's  life  or  limb,  and  that  he  obeyed 
the  order  without  fault  on  his  part.  The  instruction  is  sub- 
stantially in  the  language  of  this  court,  when  this  part  was  con- 
sidered on  the  former  appeal.  The  court,  it  is  true,  was  not 
then  attempting  to  formulate  an  instruction,  still  the  instruction 
is  not  objectionable.  As  the  plaintiff  was,  bythe  master,  ordered 
to  remove  the  stones,  it  cannot  be  said  he  was  guilty  of  neg- 
ligence in  obeying  the  order,  unless  to  do  so  was  to  clearly 
bring  on  danger  to  life  or  Hmb,  and  that  is  the  instruction.  The 
servant  is  not,  at  the  peril  of  being  discharged,  bound  to  set  up 
his  judgment  against  that  of  his  master  about  things  over  which 
there  can  be  a  difference  of  opinion  in  the  minds  of  reasonably 
prudent  persons. 

The  defendant's  second  and  third  instructions  are  to  the 
effect  that  if  Rice  said,  "  You  had  better  be  getting  them  (the 
stones)  off,"  or  "  It  is  time  you  were  getting  them  off ;"  that  the 
train  was  then  about  lOO  yards  distant,  and  approaching  at  a 
rapid  rate, — then  it  was  not  the  duty  of  the  plaintiff  to  obey  the 
order,  and  he  cannot  recover.  These  instructions  were  properly 
refused,  for,  as  we  have  seen,  it  was  for  the  jury  to  say  whether 
or  not  plaintiff  was  guilty  of  negligence,  and  to  determine  that 
question  from  all  the  evidence.  The  fact  that  plaintiff  might 
justify  a  disobedience  of  the  order  is  not  the  criterion  by  which 
to  determine  whether  he  was  negligent  or  not  in  obeying  it. 
Nor  do  the  facts  predicated  necessarily  show  negligence.  The 
(act,  if  such  it  be,  that  plaintiff  and  the  foreman  had  equal 
88  A.  &  £.  R.  Cos.  -8  . 
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knowledge  of  the  approach  of  the  engine,  does  not  necessarily 
make  them  equally  guilty  of  negligence,  and  hence  the  defend- 
ant's further  instruction  was  properly  refused.  This  results  from 
what  has  been  said.     Keegan  v.  Kavanaugh,  supra. 

Towards  the  close  of  the  evidence,  plaintiff  was  asked  by  his 
attorney  whether  he  was  a  married  man,  and,  if  so,  how  many 
children   he  had.      Defendant  objected.     The  court 
J'""**""        overruled  the  objection,  but  at  the  same  time  stated 
vuHitiR  *h^t   the   jury  must   not    consider   the  question  or 

answer  in  making  up  their  verdict ;  arid  especially  that 
it  should  not  be  considered  in  fixing  the  amount  of  the  verdict, 
should  they  find  for  the  plaintiff.  The  plaintiff  then  answered 
tliat  he  was  married  and  had  four  children.  This  evidence  as 
to  the  number  of  his  children  was  incompetent.  It  could  have 
no  bearing  on  the  case  whatever,  lest  it  be  to  increase  the 
amount  of  damages.  There  is  nothing  in  the  case  to  justify 
the  giving  of  exemplary  damages,  and  the  damages  should  be 
con.fined  to  compensation  for  the  injuries  sustained.  As  well 
might  proof  be  made  of  plaintiff's  financial  condition.  This,  we 
have  held,  the  plaintiff  may  not  do,  when  the  parent  is  suing 
for  the  death  of  a  minor  child,  Overholt  v.  Vieths,  93  Mo.  423. 
Some  countenance,  it  may  be  thought,  is  given  for  the  admission 
of  such  evidence  by  what  is  said  in  Conroy  v.  Vulcan  Iron 
Works,  75  Mo. 652,  and  inWintersw.  Hannibal,  etc,  R,  Co.,  39  Mo. 
475,  In  the  case  last  cited,  and  upon  which  the  other  is  based, 
the  evidence  as  to  the  number  of  children  had  been  withdrawn, 
and  the  remarks  about  the  competency  of  the  evidence  were 
wholly  unnecessary.  Besides,  there  was  no  claim  in  that  case, 
as  here,  that  the  damages  were  excessive.  We  have  no  doubt 
but  the  trial  court  may  exclude  improper  evidence  during  the 
progress  of  the  trial,  or  by  an  instruction  at  the  close  of  the 
evidence,  and,  when  this  is  done,  the  fact  that  such  evidence 
was  heard  by  the  jury  will  not  operate  as  a  reversal  of  the 
judgment.  Here  it  is  difficult  to  understand  what  effect  the 
evidence  had,  for  the  jurors  are  told  not  to  consider  it ;  yet  at 
the  same  instant  the  objection  is  overruled,  and  the  evidence 
admitted.  The  verdict  is  for  $8000.  The  plaintiff  was  seriously 
injured,  lost  an  arm,  and  was  at  the  hospital  three  or  four  weeks, 
and  he  says  he  is  unable  to  do  a  full  day's  work ;  is  not  half  as 
stout  as  he  was  before  he  received  the  injury,  and  suffers  at 
times  from  his  side.  This  is  the  evidence  as  to  damages,  and 
there  is  no  evidence  of  expenditures  about  being  cured.  He 
seems  to  have  been  waited  on  by  the  defendant's  surgeon. 

We  do  not  say  that  this  judgment  should  be  reversed  because 
of  excessive  damages ;  nor  do  we  say  that  it  should  be  reversed 
because  of  the  evidence  before  noted,  had  a  specific  instruction  ' 
as  to  the  measure  of  damages  been   given  ;   but  in  view  of  the 
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very  general  instruction  as  to  damages,  and  the  amount  of  the 
verdict,  we  cannot  escape  the  conclusion  that  the  incompetent 
evidence  had  its  effect.  Since  this  case  must  be  again  remanded 
for  new  trial,  we  suggest  that  the  damages,  in  case  of  a  recovery 
by  plaintiff,  be  limited  by  the  instructions  to  compensation  for 
the  pain  suffered,  time  lost,  and  permanent  injuries,  occasioned 
by  defendant's  negligence.  Of  course,  should  expenses  about 
being  cured  be  shown,  they  may  be  recovered.  On  the  other 
hand,  if  plaintiff  was  guilty  of  negligence  contributory  to  the 
injuries,  he  cannot  recover.  If  the  approaching  train  was  so 
close,  and  the  danger  so  great,  that  a  reasonably  prudent  person 
in  the  plaintiff's  situation,  and  having  such  knowledge  of  the 
danger  as  he  had,  would  not  have  attempted  to  remove  the 
stones,  then  he  was  negligent.  So  if,  in  removing  the  stones,  he 
performed  the  work  in  a  negligent  manjier,  when  to  have 
removed  them  in  a  careful  and  prudent  manner  would  have 
avoided  the  calamity,  then  he  cannot  recover.  These  sugges- 
tions are  not  designed  to  exclude  other  instructions,  but  such  as 
are  given  at  the  request  of  the  parties  or  by  the  court  of  its  own 
motion  should  conform  with  what  has  been  said.  That  given 
by  the  court  is  subject  to  some  criticism.  The  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 
Ray,  J.,  absent.    The  other  judges  concur. 


St.  Paul,  Minneapolis  and  Manitoba  R.  Co. 

(Minnesota  Supreme  Court,  March  1 1,  1889.) 

Fslbw-Mtvanti — Statutory  Liability— Opsratlen  of  Statuta. — Chapter  13, 
Gen.  Laws  1887.  making  milroad  companies  liable  to  an  employee  for  in- 
juries caused  by  the  negligence  of  a  co-employee,  applies  only  to  those 
employees  engaged  in  operating  the  railroads,  and  so  expired  to  the 
peculiar  danger?  attending  that  business. 

Appeal  from  District  Court,  Ramsey  County. 
Henry  C,  James  for  appellant. 

M.  D.  Graver  and  Flandrau,  Squires  &  Cutcheon  for  respon- 
dent. 
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GiLFILLAN,  C.  J, — The  plaintiff  cannot  recover,  unless  under 
chapter  13,  Laws  1887.     The  deceased  and  the  persons  through 

whose  negligence  he  received  the  injury  from  which 
jf^,^^  *'*"  he  died  were  fellow-servants,  and  the  injury  occurred 

from  their  negligence,  and  no  other  cause,  so  that 
upon  the  principles  of  the  common  law  there  could  be  no  recov- 
ery against  defendant.  Chapter  13  reads:  "Every  railroad 
corporation  owning  or  operating  a  railroad  in  this  state  shall  be 
liable  for  all  damages  sustained  by  any  agent  or  servant  thereof, 
by  reason  of  the  negligence  of  any  other  agent  or  servant  thereof, 
without  contributory  negligence  on  his  part,  when  sustained 
within  this  state,  and  no  contract,  rule,  or  regulation  between 
such  corporation  and  any  agent  or  servant  shall  impair  or  diminish 
such  liability;  provided,  that  nothing  in  this  act  shall  be  so  con- 
strued as  to  render  any  railroad  company  liable  for  damages  sus- 
tained by  any  employee,  agent,  or  servant  while  engaged  in  the 
construction  of  a  new  road,  or  any  part  thereof,  not  open  to 
public  travel  or  use." 

The  question  is  whether  this  statute  includes  all  employees, 
^ents,  and  servants  of  a  railroad  corporation,  without  regard  to 
the  character  of  the  business  in  which  they  are  employed.     Taken 

literally,  it  does.  But  it  is  evident  that  in  some 
BtatBi*  Mir  respects,  at  least,  it  cannot  be  taken  literally ;  for,  as 
TutHmAiu  ^^^  court  below  in  its  memorandum,  in  deciding  the 
wmi,  motion  for  a  new  trial,  aptly  says:  "According  to  its 

terms,  the  company  is  liable  without  regard  to  whether 
the  employee  is  injured  in  the  course  of  his  employment  or  not." 
Of  course,  that  could  not  have  been  intended.  The  plaintiff  in- 
sists that  the  act  applies  to  all  employees ;  the  defendant,  that  it 
applies  only  to  those  whose  employment  subjects  them  to  the 
peculiar  hazards  pertaining  to  operating  a  railroad.  From  the 
authorities  we  get  very  little  help  in  determining  the  question. 
Decisions  from  four  states  having  statutes  nearly  similar  to  ours 
have  been  cited,  to  wit,  Georgia,  Wisconsin,  Iowa,  and  Kansas. 
In  Thompson  v.  Banking  Co.,  54  Ga.  509,  the  supreme  court 
held  that  the  statute  was  not  limited  Jo  any  class  of  employees; 
and  in  Georgia  R.  Co.  v.  Ivey,  73  Ga.  499 ;  s.  c,  28  Am.  &  Eng. 
R.  Cas.  392,  when  asked  to  reconsider  its  former  decision,  and 
the  point  was  for  the  first  time  made  that  the  act,  if  given  un- 
limited operation,  would  be  unconstitutional,  the  court  adhered 
(much  on  the  principle  stnre  decisis)  to  its  former  decision,  and 
also  held  the  law  constitutional.  In  Ditberner  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  47  Wis.  138,  the  supreme  court  of  that  state  held 
the  statute  of  that  state  to  be  constitutional,  and  not  to  be 
limited  to  those  employed  in  operating  railroads.  In  Iowa, 
under  the  original  act  (of  1862),  the  supreme  court  in  McAunich 
V.  Mississippi  &  M.  R.  Co.,  20  Iowa,  338,  held  the  act  valid  oa 
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its  assumption  that  it  embraced  only  those  employed  in  the 
business  of  operating  a  railroad ;  and  in  the  case  of  Deppe  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  36  Iowa,  52,  the  court  emphasized  its 
previous  construction  of  the  act,  saying :  "  The  manifest  purpose 
of  the  statute  was  to  give  its  benefits  to  employees  engaged  in 
the  hazardous  business  of  operating  railroads.  When  thus 
limited,  it  is  constitutional ;  where  extended  further,  it  becomes 
unconstitutional."  The  supreme  court  of  Kansas,  in  Missouri 
Pac.  R.  Co.  V.  Haley,  25  Kan.  35 ;  s.  c,  5  Am.  &  Eng.  R.  Cas. 
594,  and  Union  Pac.  R.  Co.  v.  Harris,  33  Kan.  416;  s.  c,  21 
Am.  &  Eng.  R.  Cas.  584,  holds  the  act  of  that  state,  adopted 
from  Iowa,  to  be  valid,  and  gives  it  the  same  construction.  In 
Herrick  71.. Minneapolis  &  St.  L.  R.  Co.,  31  Minn.  11  ;  s.  c,  11 
Am.  &  Eng.  R.  Cas.  256,  this  court  held  that  the  Iowa  statute 
did  not  violate  that  clause  in  the  fourteenth  amendment  to  the 
constitution  of  the  United  States  which  declares  that  "no  state 
shall  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws;"  and  in  the  case  in  Missouri  Pac.  R.  Co.  v. 
Mackey,  127  U.  S.  205  ;  s.  c,  33  Am.  &  Eng.  R.  Cas.  390,  the 
supreme  court  of  the  United  States  held  the  Kansas  statute  not 
in  violation  of  that  clause  of  the  amendment,  nor  of  the  clause 
of  the  amendment  declaring  that  no  state  "shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law ;" 
the  court  saying,  in  reference  to  the  objection  that  the  statute 
denied  to  all  persons  the  equal  protection  of  the  laws:  "Such 
legislation  is  not  obnoxious  to  the  last  clause  of  the  fourteenth 
amendment,  if  all  persons  subject  to  it  are  treated  alike,  under 
similar  circumstances  and  conditions,  in  respect  both  of  the 
privileges  conferred  and  the  liabilities  imposed."  In  the  case 
referred  to  there  was  no  question  that  it  came  within  the  opera- 
tion of  the  statute,  if  it  had  any  effect  whatever.  The  construc- 
tion of  the  act  was  not  in  question.  • 

The  objection  made  to  the  construction  of  the  statute  which 
the  appellant  contends  for  is  that,  upon  that  construc- 
tion, the  statute  would  be  what  is  sometimes  called  m,1I^ '**'*'*' 
class  legislation,  by  imposing  upon  one  class  of  per- 
sons liabilities  from  which  other  persons  in  precisely  the  same 
circumstances  are  exempt.  It  is  to  be  presumed,  unless  the  lan- 
guage used  excludes  such  presumption,  that  the  legislature  does 
not  intend  an  act  to  so  operate  as  to  be  open  to  that  objection. 
Of  course,  the  legislature  must  have  the  power  to  classify,  when 
necessary,  subjects  for  legislation,  and  make  provisions  for  sub- 
jects within  one  class,  without  making  them  applicable  to  sub- 
jects in  another,  and  the  proper  exercise  of  that  power  is  not  lia- 
ble to  the  objection  that  it  is  class  legislation.  The  practical 
limitation  of  the  power  to  classify  so  as  to  avoid  the  imputation 
was  stated  by  this  court  in  Nichols  v.  Walter,  37  Minn.  264,  as 
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"  that  the  classification  shall  be  made  upon  some  apparent  natural 
reason,  some  reason  suggested  by  necessity,  by  such  a  difference 
in  the  situation  and  circumstances  of  the  subjects  placed  in  dif- 
ferent classes  as  suggests  the  necessity  or  propriety  of  different 
legislation  with  respect  to  them."  Applying  this  test,  it  is  im- 
possible to  avoid  the  conclusion  that  the  statute,  if  construed  as 
appellant  claims  it  ought  to  be,  would  be  class  legislation,  not  ap- 
plying upon  the  same  terms  to  all  in  the  same  situation,  nor.hav- 
ing  any  apparent  natural  reason  for  any  distinction. 

The  frequency  and  magnitude  of  the  dangers  to  which  those 
employed  in  operating  railroads  are  exposed  ;  the  difficulty,  some- 
times impossibility,  of  escaping  from  them  with  any  amount  of 
care,  when  they  come;  the  fact  that  a  great  number  of  men  are 
employed,  co-operating  in  the  same  work,  so  that  no  one  of  them 
can  know  all  the  others,  their  competency,  skill,  and  care,  so  that 
he  may  be  said  to  voluntarily  assume  the  risk  arising  from  the 
want  of  skill  or  care  by  any  one  of  the  number, — are  a  sufficient 
reason  for  applying  a  rule  of  liability  on  the  part  of  the  employer 
to  the  employee  so  employed  different  from  that  ordinarily  ap- 
plied between  master  and  servant.  But  no  just  reason  can  be 
suggested  why  such  difference  should  be  founded,  not  on  the 
character  of  the  employment,  nor  of  the  dangers  to  which  those 
employed  are  exposed,  but  on  the  character  only  of  the  employer. 
We  can  see  why  the  employer's  liability  should  be  greater  when 
the  business  is  that  of  operating  a  railroad,  but  cannot  see  why 
one  individual  or  corporation  should  be  held  to  a  rule  of  liabiUty 
different  from  that  applied  to  another,  when  the  employment 
and  its  hazards  are  precisely  the  same.  We  cannot  illustrate 
this  better  than  by  usingan  illustration  employed  by  the  supreme 
court  of  Iowa  in  Deppe  v.  Chicago,  R.  I.  &  P.  R.  Co.,  36  Iowa, 
52  :  "Suppose  a  railroad  company  employ  several  persons  to  cut 
the  timber  on  its  right  of  way  where  it  is  about  to  extend  its 
road,  and  the  land-owner  employs  a  like  number  of  persons  to 
cut  the  timber  on  a  strip  of  equal  length  along-side  such  right 
of  way.  If  one  of  each  set  of  employees  shall  be  injured  by  the 
negligence  of  a  co-employee,  and  the  railroad  employee  can  un- 
der the  statute  maintain  an  action  against  his  employer  and  thi.' 
other  cannot,  then  it  is  clear  that  the  law  does  not  apply  upon 
the  same  terms  to  all  in  the  same  situation."  The  legislature 
might  intend  to  make  such  a  difference,  but  it  would  require- 
unmistakable  terms  to  make  us  think  so.  We  do  not  find  such 
to  be  the  character  of  the  terms  used  in  this  statute.  That  lan- 
guage is  rather  indicative  that  it  was  intended  to  confine  its 
operation  to  the  case  of  employees  engaged  in  operating  a  rail- 
road, and  necessarily  exposed  to  the  hazards  attending  that 
business,  and  not  to  take  in  the  case  of  all  employees  of  a  rail- 
road company,  without  regard  to  the  kind  of  work  in  which  tht,-y 
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are  engaged.  No  other  reason  can  be  given  for  excepting  in 
the  proviso  '*  employees  while  engaged  in  the  construction  of  a 
new  road,  or  part  thereof,  not  open  to  public  travel  or  use," 
though  some  of  the  dangers  of  that  business  may  be  in  somede- 
gree  similar  to  those  of  operating  a  road  after  it  is  open  to  pub- 
lic travel  and  use;  that  is,  when  it  is  operated.  The  terms  of 
the  proviso  go  far  to  show  an  intent  to  limit  the  effect  Oi  the  act 
to  companies  operating  railroads,  and  in  that  part  of  their  busi- 
ness. The  deceased,  not  being  employed  in  operating  the  rail- 
road, did  not  come  within  the  rule  established  by  the  act.  Order 
affirmed. 

Statutes  Abrogating  Faltow-Mrvant  Rule. — See  Missouri  Pac.  R.  Co.  v. 
Mackey  (U.  S.).  and  note.  33  Am.  &  Eng.  R.  Cas.  390,394;  Whalenw. 
Chicago.  R.  I.  &  P.  R.  Co.,  and  note.pas/,  p.  141. 


Kansas  Citv,  Fort  Scott  and  Gulf  R.  Co. 


{Kansas  Supreme  Court,  February  9. 1889.) 

F«llow-»rvant»— Negli gen ca— Condition  of  Track. — A  railroad  company- 
is  liable  to  any  of  its  employees  operating  its  road,  for  the  negligence  of 
either  one  of  its  officers  or  employees  whose  duly  it  is  to  keep  the  road  in 
a  reasonably  safe  condition,  and  who  culpably  fails  to  pertorrn  such  duly. 
or  to  give  notice  or  warning  thereof. 

Sama— Brakeman— Changa  In  Condition— Notice.— It  was  the  duty  of 
the  plaintifT,  a  brakeman,  when  his  train  was  backing  out  of  the  station,  to- 
take  a  position  on  the  platform  of  the  car  nearest  the  main  line,  and,  wl:en 
he  neared  the  switch,  to  step  off  and  adjust  the  switch  and  connect  the 
main  line.  While  performing  this  duty  he  received  injuries  in  the  follow- 
ing manner:  The  ground  on  the  west  sideo£  the  switch  on  the  momingof 
the  injuiT  was  level  and  hard,  and  had  been  in  that  condition  for  a  long 
time.  He  piassed  the  station,  going  east,  at  S.zi  in  the  morning,  and  re- 
turned to  the  station  after  dark,  at  6.37  in  the  evening.  After  his  trip 
down  the  road,  and  a  short  time  before  his  return,  the  railroad  company 
caused  several  carloads  of  cinders  to  be  unloaded  In  and  about  the  switch 
for  ballast.  They  were  thrown  up  in  heaps  and  piles  on  either  side  of  the 
track  and  not  properly  smoothed  down,  and  were  so  thrown  that  the 
ground  on  either  side  of  the  track  was  raised  to  the  height  of  several  inch- 
es, and  left  soft  and  spongy.  According  to  his  usual  practice  the  plain- 
tiff, without  any  notice  or  knowledge  of  the  changed  and  unsafe  condition 
of  the  track  or  road-t>ed,  stepped  from  tlie  rnovmg  train  for  the  purpose 
of  turning  the  switch,  when  his  feet  struck  the  cinders  in  such  a  way  as  to 
cause  him  to  lose  his  balance  and  be  thrown  under  the  train,  thereby 
crushing  and  mangling  his  left  foot  to  such  an  extent  that  amputatioit 
was  necessary.    He/d.  that,  in  the  absence  of  con tributorv  negligence  upoit 
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his  part,  the  ptaintifT  was  entitled  to  recover  against  the  railraad  com- 
pany. 

Contributory  Nogligeno*  ^- Ruiss  —  Breach  —  Cuitom  of  Employt*. — 
Where  a  railroad  company  establishes  ruie%  concerning  the  duties  of  con- 
ductors and  others  in  opening  and  adjusting  switches  along  its  road, and 
notihes  the  othcers.  conductors,  and  other  employees  thereof,  such  rules 
must  govern  until  abrogated  or  changed ;  but  if  a  brakeman,  under  the 
directions  of  the  conductor  of  his  train,  and  in  the  presence  and  with  the 
knowledge  of  the  division  superintendent  of  the  road,  who  has  charge  of 
its  management  and  directs  the  employees  of  the  company  in  the  per- 
formance of  their  duties,  opens  and  adjusts  the  switch  for  a  longtime  in  a 
different  manner  than  prescribed  by  the  estalished  rules,  such  rules  are 
deemed  changed  or  modified  as  to  the  brakeman  obeying  the  orders  of 
his  conductor,  with  the  knowledge  and  sanction  of  the  division  superia- 
tendent. 

Sam  a— Province  of  Jury— Conflicting  Tastlmony. — Upon  the  testimony 
introduced  in  the  case  the  court  did  not  err  in  submitting  to  the  jury  the 
question  of  the  contributory  negligence  of  the  plaintiff;  and  as  the  jury, 
by  the  verdict,  found  upon  this  question  in  favor  of  the  plaintiff,  this 
court  cannot,  upon  the  evidence,  which  is  greatly  conflicting,  as  a  matter 
of  law  declare  that  the  plaintiff  was  guilty  of  contributory  negligence  that 
would  defeat  his  right  of  recovery. 

Error  from  District  Court,  Montgomery  County. 
Wallace  Pratt  and  Charles  W.  Blair  for  plaintiff  in  error. 
J.  D.  McCue  for  defendant  in  error. 

HoiiTON  C.J. — On  the  3d  day  of  December,  1885,  and  for 
about  two  and  one-half  years  prior  thereto,  Thonnas  B.  Kier  was 
a  brakeman  in  the  employ  of  the  Kansas  City,  Fort  Scott  & 
^^^  Gulf  R.  Co.  on  its  regular  passenger  train  running 

between  Cherryvale,  in  Montgomery  county,  and  Ar- 
cada,  in  Crawford  county.  The  train  made  daily  trips  each 
way,  leaving  Cherryvale  at  7.25  in  the  morning,  and  returning 
at  7.30  in  the  evening.  In  going  to  Arcada  it  passed  Parsons  at 
8.21  in  the  morning,  and  on  its  return  reached  Parsons  at  6.37 
in  the  evening.  The  Parsons  station  was  not  on  the  main  line, 
but  was  reached  by  passing  over  a  switch,  or  spur  track.  The 
usual  way  of  passing  from  the  main  line  to  the  station  was  as 
follows :  When  the  train  was  going  east  the  spur  track  was  con- 
nected to  the  main  track,  and  the  train  was  run  backward  over 
the  spur  to  the  station  ;  when  going  west,  the  same  connection 
was  made,  and  the  train  was  run  forward  to  the  station,  and 
then  run  backward  to  the  main  line,  when  the  switch  was  set 
in  connection  with  the  main  line.  It  was  the  practice  of  Kier. 
and  he  alleged  that  it  was  his  duty,  when  the  train  was  backing 
out  of  Parsons,  to  take  a  position  on  the  rear  end  of  the  train, 
and,  when  the  proper  point  was  reached  near  the  switch,  to  step 
.  to  the  side  of  the  car  and  adjust  the  switch  to  connect  the  main 
line.  At  the  time  of  receiving  the  injury  complained  of  he  had 
just  stepped  from  the  car  for  the  purpose  of  turning  the  switch. 
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He  was  thrown  under  the  moving  train  of  cars  in  such  a  posi- 
tion that  the  cars  passed  over  his  left  foot,  crushing  and  man- 
gling the  same  to  such  an  extent  that  it  had  to  be  amputated 
in  order  to  save  his  life.  This  action  was  brougiit  to  recover 
damages  of  the  company  for  the  injury  so  received.  The 
grounds  upon  which  the  plaintiff  seeks  to  chaise  his  injury  to 
the  negligence  of  the  company  are  set  forth  in  the  petition  as 
follows:  "That  on  the  morning  of  the  3d  day  of  December, 
1885,  and  for  a  long  time  prior  thereto,  the  ground  where  the 
switch  was  located  was  solid  and  hard,  and  had  been  in  such 
condition  ;  that  the  service  required  of  him  in  the  moving  and 
adjustment  of  the  switch  could  be  done  in  the  manner  stated 
without  injury  to  his  person  ;  that  he  was  well  acquainted  with 
the  condition  of  the  locality,  and  the  condition  of  the  track  and 
ground  around  the  switch  ;  that  on  the  morning  of  the  3d  day 
Deceinbcr  the  passenger  train  on  which  he  was  employed  as 
brakeman  left  the  city  of  Cherryvale  on  its  regular  schedule 
time  for  its  trip  to  Arcada  and  return  to  Cherryvale;  that  it 
passed  through  the  city  of  Parsons,  and  at  that  time  the  ground 
in  and  about  the  switch  was  in  its  usual  good  and  safe  condi- 
tion, and  he  performed  his  required  service  in  opening  the 
switch  in  his  usual  manner  as  brakeman  ;  that  after  the  passen. 
gcr  train  had  left  the  city  of  Parsons,  and  before  its  return  on 
the  evening  of  said  day,  the  company  had  caused  to  be  dtfpos. 
ited  in  and  about  the  switch  several  carloads  of  cinders,  which 
were  by  the  gross  carelessness  and  negligence  of  the  employees 
of  the  company  deposited  and  left  in  great  heaps  and  piles 
upon  either  side  of  the  track,  and  in  and  about  the  switch,  so 
that  the  ground  upon  either  side  of  the  track  was  raised  to  the 
height  of  fifteen  inches,  and  so  spongy  and  soft  that  a  person 
stepping  from  the  car  would  sink  into  them  to  a  great  depth, 
thereby  rendering  the  ground  in  and  about  the  track  in  an  un- 
even, soft,  spongy,  and  dangerous  condition ;  that  when  the 
passenger  train  reached  the  city  of  Parsons  on  its  return  trip  to 
the  city  of  Cherryvale  on  the  3d  day  of  December,  relying  upon 
and  believing  the  track  to  be  in  the  same  condition  as  when  he 
passed  over  the  same  a  few  hours  before,  and  without  any  in- 
formation or  knowledge  of  any  change  having  been  made,  or 
that  any  cinders  had  been  unloaded  and  deposited  in  and  about 
the  track  and  switch,  or  that  the  same,  by  reason  of  the  gross 
carelessness  and  negligence  of  the  company  and  its  employees, 
had  been  left  in  the  dangerous  condition  they  were  in,  he 
stepped  from  the  train  for  the  purpose  of-  turning  the  switch  so 
that  the  train  could  and  would  pass  onto  the  main  track ;  that 
in  stepping  from  the  car  he  did  so  in  the  usual  and  ordinary  man- 
ner, exercising  due  care  to  prevent  injury;  that  when  hestepped 
from  the  car  for  said  purpose  his  feet  sank  into  the  cmders, 
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which  were  soft  and  spongy,  and  gave  way  under  his  feet,  caus 
ing  him  to  lose  his  balance,  and  throwing  him  under  the  moving 
train  of  cars  of  the  company,"  Upon  the  trial,  the  evidence 
offered  on  the  part  of  plaintiff  tended  to  estabhsh  the  foregoing 
allegations. 

It  is  contended  by  the  railroad  company  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action: 
and  therefore  that  no  negligence  of  the  company  was 
Bightof  ««•  proved  at  the  trial.  In  support  of  this  contention  it 
btiiuOB^"*^  is  said  that  the  company  owes  to  the  public  the  duty 
track.  of  affording  adequate  instrumentalities  for  the  trans- 

action of  its  business,  and  to  make  transportation 
safe ;  therefore,  that  it  had  the  right  to  haul  its  ballast,  and  put 
the  same  on  the  track  just  as  it  was  done  in  this  instance;  that 
the  company  v/as  not  required  to  notify  the  plaintiff  it  was  re- 
ballasting  or  repairing  its  road  ;  that  it  was  his  duty  to  be  on 
the  constant  lookout  for  ballast  or  repairs  on  the  track,  either 
by  eyesight  or  inquiry ;  that  it  was  his  duty  to  notice  the  con- 
dition of  the  track,  which  was  open  to  observation,  and,  if  he 
failed  to  do  so,  it  was  such  neglect,  not  only  of  his  duty,  but 
also  of  ordinary  precaution  for  his  safety,  as  to  bar  recoverj'  for 
any  damages  thereby.  This  court  has  already  decided  that 
"  the  law  does  not  require  that  a  railroad  company  shall,  as  be- 
tween it  and  its  employees,  guarantee  the  sufficiently,  good  or- 
der, and  good  condition  of  its  tracks  and  roadway,  but  merely  re- 
quires that  the  railroad  company  shall  exercise  reasonable  and 
ordinary  care  and  diligence  to  keep  its  tracks  and  roadway  in  a 
reasonably  safe  condition."  Atchison,  T.  &  S.  F.  R.  Co,  v.  Led- 
better,  34  Kan.  331 ;  s.  c,  21  Am.  &  Eng.  R.  Cas.  555;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Wagner,  33  Kan.  660 ;  s.  c,  21  Am.  & 
Eng.  R.  Ca5.  637;  St.  Louis  &.  S.  F,  R.  Co.  v.  Weaver,  35  Kan. 
412 ;  s.  c,  28  Am.  &  Eng.  R.  Cas.  341.  This  court,  however,  de- 
cided, in  Atchison,  T,  &  S.  F.  R.  Co.  v.  Holt,  29  Kan.  152 ;  s.  c, 
II  Am,  &  Eng.  R.  Cas.  206,  that  "the  rule  is,  even  under  the 
common  law,  that  a  master  employing  iservants  upon  any 
work,  particularly  a  dangerous  work,  must  use  due  and  reason- 
able  diligence  that  does  not  induce  them  to  work  under  the  no- 
tion that  they  are  working  with  proper  and  safe  machinery, 
while  employing  defective  and  dangerous  machinery;  and  if  an 
employee  in  injury  on  that  account,  and  without  fault  of  his  own, 
the  master  is  liable  in  damages."  And  in  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Moore,  lb.  633 ;  s.  c,  11  Am.  &  Eng.  R,  Cas.  243,  it  is 
said:  "  In  all  cases  at  common  law  a  master  assumes  the  duty 
towards  his  servant  of  exercising  reasonable  care  and  diligence 
to  provide  the  servant  with  a  reasonably  safe  place  at  which  to 
work ;  .  .  .  and  at  common  law,  whenever  the  master  delegates 
to  any  officer,  servant,  agent,  or  employee,  high  or  low,  the  per- 
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formance  of  any  of  the  duties  which  really  devolve  upon  the 
master  himself,  then  such  officer,  servant,  agent,  or  employee 
stands  in  the  place  of  the  master,  and  becomes  a  substitute  for 
the  master, — a  vice-principal, — and  the  master  is  liable  for  his 
acts  or  his  negligence."  In  Atchison,  T.  &  S.  F.  R.  Co,  v. 
Moore,  31  Kan.  197:  s.  c,  15  Am.  &  Eng.  R.  Cas,  312,  the  law 
is  declared  that  "  at  common  law  a  railroad  company  is  liable  to 
a  brakeman  for  injuries  caused  by  the  negligence  of  the  road- 
master  or  foreman,  whose  duty  it  was,  over  a  portion  of  the 
road,  to  direct  repairs,  and  keep  it  in  a  reasonably  safe  condi- 
tion." See  also  Hannibal  &-S.  J,  R.  Co.  v.  Fox,  31  Kan.  586 
s.  c,  15  Am,  &  Eng.  R.  Cas.  325.  Therefore,  under  the  de- 
cisions of  this  court,  if  the  road-bed  or  yard  in  and  around  the 
s^vitch  at  Parsons  had  been  changed  by  the  dumping  of  cinders 
in  heaps  or  piles  after  the  train  had  passed  through  that  place 
on  the  morning  of  December  3d,  going  east,  and  prior  to  its  re- 
turn in  the  evening,  and  the  dumping  of  the  cinders  left  the 
road-bed  or  yard  in  a  dangerous  condition,  then,  if  it  was  the 
duty  of  Kier,  as  alleged  in  his  petition,  to  step  from  the  car 
while  it  was  moving  slowly,  for  the  purpose  of  turning  the 
switch,  and  without  having  any  notice  of  the  recent  change  in 
the  condition  of  the  road-bed  or  yard  he  stepped  from  the  car 
in  his  usual  and  ordinary  manner,  exercising  proper  care,  and 
was  thrown  under  the  train,  on  account  of  the  dangerous  con- 
dition of  the  road-bed  or  yard  in  and  about  the  switch,  the 
railroad  company  would  be  liable.  With  this  view,  the  petition 
states  facts  sufficient  to  constitute  a  cause  of  action.  Hall  v. 
Mo.  Pac.  R.  Co.,  74  Mo.  298 ;  s.  c,  8  Am.  &  Eng.  R.  Cas.  106 ; 
HuUehan  v.  Green  Bay  W.  &  St.  Paul  R.  Co.,  68  Wis.  520 ; 
s,  c,  31  Am.  &  Eng.  R.  Cas.  322 ;  Kane  v.  Northern  Cent.  R. 
Co.,  9  Sup.  Ct.  Rep.  t6. 

Counsel  contend  that,  if  the  plaintiff  was  entitled  to  be  no> 
tified  of  the  changed  condition  of  the  road-bed  or  yard,  then 
every  other  employee  would  be  equally  entitled  to 
like  notice  ;  and  therefore  that  the  company  would  ^?*^'^ 
be  seriously  embarrassed  in  the  operation  of  its  road.  tCo"»f  tr»ck. 
As  we  have  already  decided  that  a  railroad  company 
is  liable  to  any  one  of  its  servants  operating  its  road  for  the  neg- 
ligence of  either  one  of  its  servants  whose  duty  it  is  to  keep  the 
road  in  a  reasonably  safe  condition,  and  who  culpably  fails  to 
perform  such  duty,  or  to  give  proper  warning,  we  deem  it  un- 
necessary in  this  case  to  give  further  or  additional  reasons  for 
the  support  of  the  law  as  declared  by  this  court.  It  would 
seem  to  us,  however,  not  very  difficult  or  expensive,  if  a  bridge, 
track,  road-bed,  or  yard  of  a  railroad  company  is  in  a  dangerous 
condition,  for  the  foreman  having  charge  of  the  section  or  work 
to  place  thereon  at  night  danger-signals,  like  red  lights,  so  as  to 
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give  warning  to  all  the  servants  or  employees  of  the  company. 
Hathaway  v.  East  Tenn.  V,  &  G.  R.  Co.,  29  Fed,  Rep.  489,  is 
cited  as  decisive  against  any  recovery  by  the  plaintiff.  That 
case  was  tried  in  the  United  States  circuit  court  for  the  south- 
ern district  of  Georgia,  and  the  opinion  was  delivered  by  Speer. 
J.  In  many  respects  the  facts  in  that  case  arc  similar  to  this. 
In  that  case  the  plaintiff  was  a  flagman,  and  the  material  dc- 
'  posited  upon  the  track  was  sand  instead  of  cinders.  That  case 
was  taken  from  the  jury  on  the  ground  that  the  facts  showed 
no  negligence  on  the  part  of  the  railroad  company.  If  the  de- 
cision was  based  upon  the  theory  that  there  was  no  evidence 
tending  to  show  "  that  the  sand  was  unnecessarily  placed  at  the 
spot  where  the  flagman  was  injured,  and  unnecessarily  kept 
there,"  the  case  might  be  distinguished  from  this;  but  if  the 
decision  in  that  case  goes  to  the  full  extent  claimed  for  it.  that 
in  attempting  to  repair,  or  in  repairing,  its  track  or  road-bed  a 
company  may  place  the  same,  while  making  its  repairs,  in  a  dan- 
gerous condition,  and  require  its  employees  to  perform'  duties  at 
night  on  such  a  track  or  road-bed,  without  any  warning  or  no- 
tice of  its  changed  and  unsafe  condition,  we  are  not  inclined  to 
follow  it.  The  various  decisions  concerning  ice  and  snow  upon 
the  track  or  road-bed  are  not  contrary  to  the  views  expressed 
by  us  in  this  and  former  decisions,  because  employees  might  be 
required,  under  some  circumstances,  to  take  notice  of  ice  and 
snow  from  the  operation  of  natural  causes  upon  the  ground  or 
work  where  they  are  employed.  Such  risk.s  and  hazards,  ac- 
cording to  some  of  the  decisions,  are  incident  to  their  employ- 
ment. 

It  is  further  contended  that  Kier  was  out  of  his  place  at  the 
switch, — was  voluntary  performing  a  duty  not  his;  therefore 

that  lie  is.  barred  from  recovery  by  his  contributory 
cmiHkatwT  negligence.  The  rules  of  the  company  introduced  in 
■ofiinactia  evidence  are  as  follows :  "(14)  Every  conductor  mu5t 
•Sltch'  personally  open  and  close  switches  used  by  his  train 

or  engine,  and  will  be  held  responsible  for  the  proper 
adjustment  of  the  switches.  When  there  is  more  than  one  train 
to  use  a  switch,  conductors  must  not  leave  the  switch  open  for 
the  following  train,  even  when  in  sight,  unless  the  conductor 
of  the  following  train  is  at  the  switch,  and  takes  charge  of  it." 
"(19)  Station  agents  are  held  responsible  for  the  safety  of 
switches,  which  must  always  {except  when  a  man  is  standing  by) 
be  kept  locked,  and  right  for  trains  running  on  the  main  track. 
^This  is  not  intended  to  relieve  conductors  and  others  from  care 
of  switches  they  may  use.  Whoever  throws  a  switch  upon  a 
side  track  must  see  it  back  on  the  main  line,}"  The  conductor 
of  the  train  testified  that  he  regarded  the  opening  of  the  switch 
as  the  duty  of  Kier.     Kier  also  testified  that  it  was  his  duty  lo 
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turn  the  switch  ;  that  he  performed  this  duty  during  his  entire 
service  as  brakeman  on  the  passenger  train ;  that  he  did  this 
under  the  direction  of  the  conductor;  and  that  he  had  often 
performed  this  duty  in  the  same  way  in  the  presence  of  the  di- 
vision superintendent.  The  conductor  testified  that  he  was* 
under  the  immediate  direction  and  supervision  of  the  division 
superintendent ;  that  this  superintendent  directed  the  employees 
on  the  train  in  the  performance  of  their  duty  ;  that  the  division 
superintendent  was  his  superior;  and  that  he  obeyed  his  orders 
in  the  operation  of  the  road ;  therefore  notice  to  the  division 
superintendent  was  notice  to  the  company;  and  when  Kier,  under 
the  direction  of  the  conductor,  opened  and  adjusted  the  switch 
during  all  the  time  he  was  brakeman,  in  the  manner  he  did,  with- 
out any  complaint  or  objection  on  the  part  of  the  divieion  super- 
intendent, who  saw  him  perform  his  work,  we  do  not  think  it 
can  be  said,  as  a  matter  of  law,  that  Kier  was  out  of  his  place  at 
the  time  pf  receiving  his  injury.  We  think  upon  the  testimony 
that  the  court  did  not  err  in  instructing,  the  jury  as  follows :  "  I 
may  say  to  you,  relative  to  these  rules  and  regulations,  they 
may  be  modified  at  the  will  of  the  defendant  in  this  action  by 
those  having  authority  to  do  so,  verbally  or  otherwise,  and  in 
charge  and  control  of  its  business;  and  if  you  find  or  have  the 
r^ht  to  infer  from  the  evidence  which  has  been  o^ered  on  the 
trial  of  this  cause  that  any  of  its  rules  have  been  so  modified  by 
this  defendant,  by  those  having  authority  to  do  so,  then  such 
modification,  whether  in  one  form  or  the  other,  is  to  be  accepted 
by  you.  But  if  there  has  been  no  modification  you  would  not 
be  justified  in  so  finding." 

It  is  also  contended  that  the  evidence  shows  that  Kier  fell 
over  the  switch-block  by  his  own  carelessness,  and  that  the 
cinders  dumped  upon  the  road-bed  or  yard  had  nothing  what- 
ever to  do  with  his  injury.  The  evidepce  in  the  case 
is  greatly  conflicting,  but,  as  the  jury  credited  Kier  CobUbiuj 
and  his  witnesses,  and  as  the  trial  court  approved  prom^'ir 
the  verdict,  we  cannot  disregard  this  evidence  and  j«it. 
say  that  Kier  brought  his  misfortunes  on  himself  by 
his  own  recklessness.  Whether  the  defendant  was  guilty  of 
negligence  causing  and  contributing  to  his  injury  was  one  of  the 
leading  issues  in  the  case.  Upon  the  evidence  and  instructions, 
the  jury  found  in  favor  of  Kier,  and,  although  there  was  ample 
e\*idence  to  justify  a  different  verdict,  the  facts  have  been  deter- 
mined by  the  jury  adversely  to  the  company ;  and,  as  there 
was  sufficient  testimony  before  the  jury  to  support  the  allega- 
tions of  the  petition  and  the  verdict,  we  cannot  interfere. 

The  evidence  of  E.  O.  Brown  as  to  the  safety  of  a  person 
Aepping  from  a  moving  train  going  six  or  seven  miles  an  hour, 
even  U  erroneously  received,  is  not  sufficient  for  a  reversal.    He 
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was  only  permitted  to  give  his  opinion  in  answer  to  one  ques- 
tion. The  testimony  of  Kier  that  he  had  daily  stepped  off  the 
moving  train  to  set  and  adjust  the  switch  while  in  the  service  of 
the  company  as  brakeman  was  more  conclusive  than  any  mere 
opinion. 

Finally,  it  is  contended  that  the  trial  court  committed  error 
in  instructing  the  jury  upon  the  law  of  exemplary  or  punitive 

damages.  The  verdict  was  for  $7000.  Kier  at  the 
DkBM*!  time  of  his  injury  was  39  years  of  age.     For  12  years 

ciflHaiTt.         h^  had  been  engaged  in  railroading,  and  intended  it 

as  his  business  in  life.  As  brakeman  and  car  cleaner 
he  was  earning  $85  per  month,  and  was  in  good  physical  health. 
Therefore,  considering  the  injury  that  he  received,  the  amputa- 
tion of  his  foot,  the  diseased  condition  of  his  leg  at  the  time  of 
the  trial,  and  his  inability  to  move  around  except  upon  crutches, 
the  verdict  was  not  excessive.  The  instruction  complained  of 
is  subject  to  criticism.  Courts,  in  such  cases  as  this,  should  not 
instruct  concerning  gross  negligence,  unless  the  same  amounts 
to  wantonness  (Southern  Kan.  R.  Co.  v.  Rice,  38  Kan.  398; 
s.  c,  34  Am.  &  Eng.  R.  Cas.  316;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Gants,  38  Kan.  608 :  s.  c,  34  Am.  &  Eng.  R.  Cas.  290  ;  Kansas 
Pac.  R.  Co.  V.  Whipple,  39  Kan.  531),  and  should  not  instruct 
upon  gross  negligence,  even  if  amounting  to  wantonness,  unless 
there  is  sufficient  evidence  before  the  jury  to  render  it  neces- 
sary (Kansas  Pac.  R.  Co.  V.  Peavey,  29  Kan.  169;  s.  c,  11  Am. 
&  Eng.  R.  Cas.  260).  In  this  case  the  evidence  as  to  gross  neg- 
ligence, if  any,  is  very  slight ;  but,  in  view  of  the  damages 
awarded,  we  do  not  think  the  instruction  sufficiently  material  to 
reverse  the  judgment.  In  the  case  of  Kansas  Pac.  R.  Co.  v. 
Peavey,  supra,  we  held  a  similar  instruction  misleading,  where 
it  was  apparent  from  the  evidence  that  the  engineer  was  not 
guilty  of  such  gross  negligence  as  implied  wilful  injury.  In 
that  case  the  damages  awarded  were  excessive,  $6500  being 
allowed  for  the  loss  of  a  thumb  and  first  finger.  The  reversal 
was  not  solely  upon  the  ground  of  the  misleading  instruction  on 
gross  negligence,  but  for  other  manifest  errors,  and  also  for  ex- 
cessive damages. 

Other  points  are  presented  in  the  briefs,  which  we  have  fully 
considered,  but  did  not  think  it  necessary  to  consume  time  to 
discuss.  Upon  the  whole  record  we  cannot  say  that  any  error 
was  committed  by  the  trial  court  so  prejudicial  to  the  railroad 
company  as  to  justify  a  new  trial.     All  the  justices  concurring. 

MOTION  FOR   REHEARING. 

Per  Curiam,  In  a  very  forcible  and  able  argument  counsel 
for  the  railroad  company  contend  that  another  trial  should  be 
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awarded,  and  to  that  end  there  should  be  a  rehearing,  instead  of 
an  affirmance,  as  directed  in  the  opinion  heretofore  filed.  One 
or  two  questions  are  submitted,  which  were  not  presented  upon 
the  original  hearing,  and  these,  therefore,  will  not 
be  considered.  State  v.  Coulter,  40  Kan.  673.  All  '^"'"^'•^■' 
the  other  questions  are  sufficiently  desposed  of  in  JJ^ilbiBT 
the  original  opinion,  excepting  the  one  concerning 
the  instructions  as  to  gross  negligence  and, exemplary  damages. 
We  stated  in  our  former  opinion  that  the  testimony  as  to  gross 
negligence,  if  any,  was  very  slight,  but  that  in  view  of  the  dam- 
ages awarded  we  were  inclined  to  think  that  the  instructions 
concerning  punitive  or  exemplary  damages  were  not  sufficiently 
material  to  reverse  the  judgment.  A  re-examination  of  all  the 
testimony  convinces  us  that  the  negligence  established  was  not 
wanton,  wilful,  or  malicious;  one  or  the  other  of  which  ele- 
ents  must  appear  to  justify  punitive  or  exemplary  damages. 
Leavenworth,  L.  &  G.  R.  Co.  v.  Rice,  10  Kan.  426;  Southern 
Kan.  R.  Co.  v.  Rice,  38  Kan.  402,  34  Am,  &  Eng.  R.  Cas.  316; 
Kansas  Pac.  R.  Co.  w.  Whipple,  39  Kan.  531.  Where  there  is  no 
testimony  showing  that  the  negligence  is  so  gross  as  to  amount 
to  wantonness,  and  no  wilful  or  malicious  acts  are  proven,  actual 
or  compensatory  damages  merely  is  the  rule.  Therefore  to 
leave  the  question  of  punitive  or  exemplary  damages  to  the 
jury,  when  there  is  no  testimony  which  would  warrant  a  verdict 
for  such  damages,  is  improper.  Kansas  Pac.  R.  Co.  v.  Peavey, 
29  Kan.  169,  II  Am.  &  Eng.  R.  Cas.  260;  Kennedy  z/.  North 
Mo.  R.  Co.,  36  Mo,  351  ;  Philadelphia  Traction  Co.  v.  Orbann, 
119  Pa.  St.  37,  34  Am.  &  Eng.  R.  Cas.  432.  It  is  probalile,  as 
heretofore  stated,  considering  the  age  of  Kier  and  his  injuries, 
that  the  damages  awarded  him  were  compensatory  only;  but  as 
the  jury  were  instructed  that,  if  they  found  gross  negligence 
"  to  have  entered  into  and  formed  or  caused  the  injuries  of 
which  Kier  complains,"  they  might  allow  punitive  or  exemplary 
damages,  we  cannot  with  absolute  certainty  say  the  verdict  of 
$7000  was  not  enhanced  thereby.  This  much,  however,  is 
clearly  established  by  the  verdict,  separate  and  apart  from  the 
erroneous  instructions:  First,  that  culpable  negligence  is  to  be 
imputed  to  the  railroad  company,  as  charged  in  the  petition ; 
second,  that  Kier  was  not  guilty  of  any  negligence  directly  or 
proximately  contributing  to  his  injuries;  and,  third,  that  upon 
the  testimony  he  was  entitled  to  recover  his  actual  or  compen- 
satory damages. 

We  have  concluded,  considering  the  testimony  and  verdict, 
that  as  we  cannot  clearly  decide   the   erroneous   instructions 
might  not  have  increased  or  exaggerated  the  ver- 
diet,  the  judgment   must  be  reversed,  unless  Kier, 
within   30   days,  remits  $2000  theroef.     If   this   is  done,  the 
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judgment  of  the  district  court  will  be  afRrmed  for  $5000.  We 
may  fairly  assume,  upon  the  testimony  and  verdict,  that  the 
jury  intended  to  embrace  in  the  verdict  the  actual  damages  for 
which  Kier  was  entitled  to  recover.  The  erroneous  instructions 
only  related  to  the  measure  of  damages ;  therefore  these  instruc- 
tions only  affected  the  damages  allowed.  It  is  apparent  from 
«ll  the  testimony  that  $5000  will  not  exceed  the  actual  dam- 
ages suffered.  If  the  verdict  had  been  for  $5000  it  would  be 
ckar  beyond  doubt  that  the  error  alleged  did  not  and  could  not 
have  prejudiced  the  rights  of  the  railroad  company.  Thomas  p. 
Dansby,  41  N.  W.  Rep.  1088.  While  the  damages  found  are 
not  excessive,  yet  they  are  a  full  round  sum  for  the  injuries 
complained  of,  and  hence,  on  account  of  the  error  committed, 
the  necessity  of  a  modification  of  the  judgment.  If  Kier  had 
lost  the  portion  of  his  limb  which  has  been  amputated,  in  the 
service  of  his  country,  he  would  be  entitled  to  a  pension,  under 
the  law,  of  at  least  $30  per  month  ;  that  would  amount  to  $360 
a  year.  The  yearly  interest  of  $5000  at  7  per  cent  will  be 
$350.  If,  however,  the  plaintiff  below  is  unwilling  to  accept  a 
judgment  of  $5000,  a  new  trial  will  be  awarded  on  account  of 
the  erroneous  instructions  referred  to.  Several  cases  are  cited 
from  this  court  to  show  that  the  erroneous  instructions  were 
harmless.  In  Kansas  Pac.  R.  Co.  v.  Little,  19  Kan.  269,  the 
instruction  permitting  the  recovery  of  exemplary  damages  was 
not  excepted  to,  and  the  damages  allowed  were  only  $1050; 
therefore  no  reversal.  In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Moore, 
31  Kan.  197;  s.  c,  15  Am.  &  Eng.  R.  Gas.  312,  and  in  Missouri 
Pac.  R.  Co.  V.  Mackey,  33  Kan.  298,  22  Am.  &  Eng.  R.  Cas. 
306,  no  errors  were  committed  by  the  trial  courts,  and  therefore, 
although  the  judgments  were  large,  this  court  did  not  feel  justi- 
fied-in  interfering.  The  judgment  of  the  district  court  will  be 
reversed,  unless  the  remission  of  $20CX>  is  allowed  as  stated. 

Fsllow-tervanti— Injurist  Causod  by  Defective  Track  or  Roadbed. — The 
great  weight  of  autliurrty  in  this  country  has  settled  the  rule  that  neg- 
ligence in  keeping  the  roadway  of  a  railroad  In  a  safe  and  suitable  condi- 
tion is  negligence,  which  as  between  an  employee  injured  thereby  and 
the  company  is  chai^able  upon  the  company.  Chicago  &  N.  W.  R.  Co. 
V.  Sweet,  45  lil-  201 ;  lilinois  Cent.  R.  Co.  v.  Welch,  52  111.  1S3 ;  Hall  v. 
Missouri  Pac.  R.  Co..  74  Mo.  298  ;  8  Am.  &  Eng.  R.  Cas.  106;  Lewis  v. 
St.  Louis.  L,  M.  &  S.  R.  Co.,  49  Mo.  495,  21  Am.  Rep.  385  ;  Vaulrain  v. 
St.  Louis,  et^.,  R.  Co..  8  Mo.  App.  538;  Snow  v.  Ho.isatonic  R.  Co..  8 
Allen  (Mass.),  44'  :  Moon  v.  Richmond  &  A.  R.  Co.  (78  Va.),  745,  17  Am. 
&  Eng.  R.  Cas.  531  ;  Torians  v.  Richmond  &  A.  R.  Co.  (Va.),  4  S.  E.  Rep. 
339;  Baltimore,  etc.,  R.  Co.  v.  McKenzie  (Va.).  34  Ani.  &  Eng.  R.  Cas. 
3C»5  ;  Hullehan  v.  Green  Bay.  etc.,  R.  Co.,  68  Wis.  520,  31  Am.  &  Eng.  R. 
Cas.  322 ;  Houston,  etc.,  R.  Co.  v.  Dunham,  49  Tex.  r8i ;  Davis  v.  Cen- 
tral Vt.  R.  Co..  55  Vt.  84 ;  45  Am.  Rep,  490 ;  1 1  Am.  &  En^.  R.  Caa.  173  ; 
Calvo  V.  Charlotte,  etc.,  R.  Co..  23  S.  Car.  526.  18  Am.  &  Eng.  R.  Cas. 
341;  Atchison,  etc.,  R.  Co.  v,  Moore.  29  Kan. 633;  31  Kan.  197;  ii  Am, 
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&  Eng.  R.  Cas.  243;  15  Am.  &  Eng.  R.  Caa.  312;  Kansas  City,  etc.,  R. 
Co.  *.  Kier  (Kan..  1889),  21  Pac.  Rep.  770;  Diymala  v.  Thompson,  26 
Minn.  40;  Colorado  Cent.  R.  Co.  v.  C%den.  3  Co)o.  499;  O'Donneli  v. 
Allegheny  V.  R.  Co.,  59  Pa.  St.  239;  Patterson  v.  Piltsbui^h  &  C.  R.  Co.. 
76  Pa.  St.  389;  Louisville  &  N.  R.  Co.  t.  Bowles.  9  Heisk.  (Tenn.)  866; 
1  Aih.  L.  J.  119:  Hardy  ■!/.  Carolina  Cent.  R.  Co..  76  N.  Car.  5:  Central 
R.  Co.  ».  Mitchell,  63  Ga.  173,  i  Am.  &  Eng.  R.  Cas.  145.  If  the  duty 
of  keeping  a  bridge  in  repair  is  entrusted  by  the  company  to  its  foreman, 
his  negligence  Is  that  of  the  corapanv.  Bowen  v.  Chicago,  B,  &  K.  C.  R. 
Co.  (Mo.),  8  S.  W.  Rep.  230.  Coinpkre  Gaffney  v.  New  York,  etc..  R.  Co.. 
15  R.  I.  456,  3r  Am.  &  Eng.  R.  Cas.  265  ;  Fagundes  v.  Central  Pac  K. 
Co.  (Cal..  1889).  21  Pac.  Rep.  437.  In  the  Tast  case  a  track  repairer 
caused  the  death  of  a  laborer  riding  on  a  train,  by  interfering  with  a 
switch  with  which  he  had  no  concern.  A  few  states,  however,  have  noi 
accepted  this  doctrine.  Howd  v.  Mississippi  Cent.  R.  Co.,  jo  Miss.  178; 
New  Orleans,  etc,  R.  Co.  v.  Hughes.  49  Miss.  258;  Mobile,  etc.,  R.  Co.  v. 
Smith,  S9Ala.  24s;  Harrison  v.  Central  R.  Co.,  31  N.  J.  L.  293.  The 
English  common  law  decisions  are  also  opposed  to  it.  Thus  in  Waller  v. 
South  Eastern  R.  Co.,  2  H.  &  C.  102.  it  was  held  that  the  guard  of  a  train 
and  the  plate  layers,  whose  duty  it  is  to  attend  to  the  rails  over  which 
the  train  fjasses,  are  engaged  in  one  common  object,  the  safe  conduct  and 
transit  of  the  train,  and  therefore  no  action  can  be  maintained  against  the 
company  by  the  representatives  of  a  gunrd  of  a  train  killed  by  the  train 
running  off  the  line,  in  consequence  of  the  negligence  of  the  ganger  of  the 
plate  layers  to  renew  the  decayed  metals  which  fasten  the  chairs  to  the 
sleepers  of  the  railway. 

While  the  rule  is  generally  applicable  that  when  .it  is  the  duty  of  the 
employee  of  a  railroad  corporation,  in  the  course  of  his  work,  to  ride  over 
the  road  of  the  corporation,  it  is  its  duty  to  provide  a  track  suitable  and 
sufficient  for  the  purpose,  and  to  maintain  it  in  good  order.it  must  be 
considered  with  some  qualification  when  the  road  has  become  dilapidated 
and  out  of  repairs,  and  is  in  the  process  of  reconstruction,  in  which  work 
the  employee  is  engaged.  Thus,  in  a  New  York  case,  B.,  plaintiff's  intes- 
tate, was  one  of  a  number  of  laborers  in  defendant's  employ,  engaged  in 
repairing  a  track,  the  use  of  which  had  been  partially  abandoned,  and 
which  had  fallen  into  decay.  A  construction  train  upon  which  B.  was 
riding  .ran  ofl  the  track  at  a  crossing  and  he  was  killed.  Rain  had  fallen 
the  night  before,  and  the  space  alongside  the  rails  for  the  flanges  of  the 
wheels  to  run  in  had  become  filled  op  with  mud,  which  had  frozen  and  so 
ca'ised  the  accident.  T.  was  defendant's  general  foreman,  having  charge 
of  the  work  of  reconstruction  and  repairs.  He  had  charge  of  the  train  at 
the  time  of  the  accident.  It  was  his  duty  to  see  that  the  crossings  were 
properly  cleaned  and  kept  in  safe  condition.  He  attempted  to  perform 
this  duty,  but  failed  to  do  it  properly.  In  an  action  to  recover  damages 
(or  alleged  negligence  causing  the  death,  it  was  held  that  the  negligence 
causing  the  injury  was  that  ota  co-employee,  and  that  defendant  was  not 
liable:  also  that  the  fact  that  the  duty  was  imposed  upon  T.  of  recon- 
structing the  entire  road,  did  not  alter  his  relations  as  co-employee  here, 
Rochester,  etc.,  R.  Co.  v.  Brick.  98  N,  Y.  211.  21  Am.  &  Eng.  R.  Cas.  605. 
88  A.  &  E.  R.  Cos.— 9 
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Chicago  and  Northwestern  R.  Co. 

(/mfa  Supreme  Court,  May  29,  18S9.) 

1n]urief  to  Emp)oy«ot — Attumption  of  Rl*k«— Civil  Engineer— Wrecking- 
train. — A  civil  engineer  employed  by  a  railroad  company  in  the  construc- 
tion uf  its  road  only  assumes  the  risks  incidental  to  the  operation  of  the 
trains  over  a  new,  partly  completed  roadbed  and  unballasted  traclc  in  a 
reasonably  prudent  and  careful  manner,  aud  does  not  assume  risks  which 
are  the  result  of  running  trains  at  an  unreasonably  high  rate  of  speed  over 
such  track,  especially  when  it  appears  that  the  company  negligently  failed 
to  keep  such  track  in  proper  condition. 

Same— Evidencfl^Running  of  other  Train*.- In  an  action  to  recover 
damages  for  injuries  received  owing  to  the  derailment  of  a  train'  on  a  new 
and  unballasted  track,  evidence  that  another  train  had  travelled  over  the 
track  alleged  to  be  defective,  and  at  the  same  rate  of  speed  as  that  whii:h 
was  derailed,  on  the  morning  of  the  day  of  the  accident,  is  inadmisslbli; 
when  the  condition  of  the  road-bed  issuch  that  the  passing  of  trains  over  it 
made  it  more  dangerous. 

Swne— Speed  of  Train— Verdict — Sufnoienej  of  Evidence.— Where  there 
is  evidence  that  a  newly  laid  track  was  uneven,  that  it  contained  short 
curves  caused  by  the  sliding  of  the  crack  on  the  wet  clay,  that,  in  places, 
one  side  of  the  track  was  raised  while  the  other  had  sunk,  and  that  the 
cars  swayed  from  side  to  side  in  such  a  manner  as  to  induce  those  upon 
them  to  believe  that  there  was  danger  that  the  train  would  be  ditched, 
the  jury  are  warranted  in  finding  that  the  train  was  run  at  a  dangerous 
rate  of  speed,  although  no  witness  testified  specifically  that  the  speed  was 
too  great  to  be  safe. 

Same— Contributory  Negllgenoe— Travelling  In  Tool-ear. — Although  the 
result  may  show  that  it  was  more  dangerous  to  travel  in  the  tool-car  of  a 
wrecking-train  by  reason  of  its  position  in  the  train  than  in  the  wav-car, 
an  employee  is  not,  as  a  matterof  law,  euihy  of  contributorv  negligence  by 
so  travelling  if  the  tool-car  is  as  well  adapted  for  travel  as  the  wav-car, 
and  is  fitted  up  and  intended  by  the  company  to  be  used  for  that  purpose, 

Appeal  from  Superior  Court,  Cedar  Rapids. 

Action  by  E.  S.  Meloy  against  the  Chicago  &  Northwestern  R. 
Co.,  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  a  civil  engineer  in  the  defendant's  employ,  while  riding 
upon  a  wrecking- train  belonging  to  the  defendant.  The  de- 
fendant appealed  from  a  verdict  and  judgment  for  the  plaintiff, 
and,  the  judgment  having  been  affirmed  (see  33  Am.  &  Eng,  R. 
Cas.  358),  the  appellant  filed  a  petition  for  a  rehearing. 

Hubbard,  Clark  6"  Dawtey  for  appellant. 
Ward  &  Herman  and  Milh  &  Keeler  for  appellee. 
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Robinson,  J, — In  the  summer  of  the  year  1884  plaintifF  was 
in  the  employment  of  defendant,  and  was  engaged  as  a  civil  en- 
gineer in  superintending  the  laying  of  track  on  a  new  ^^ 
line  of  railway  which  defendant  was  then  construct- 
ing from  Belle  Plaine  to  What  Cheer.  He  was  not  required  to 
see  that  the  track  was  kept  in  good  condition  after  it  was  laid. 
On  the  3d  day  of  August  of  the  year  named  the  track  had  been 
laid  from  Belle  Plaine  to  a  point  about  35  miles  south.  On 
that  day  plaintiff,  who  was  in  Belle  Plaine  to  visit  his  family, 
was  ordered  to  go  to  the  front  with  a  wrecking-train,  which  was 
going  down  to  assist  in  replacing  on  the  track  a  derailed  engine. 
The  train  consisted  of  an  engine,  which  was  run  backwards, 
pushing  the  tender  and  pulling  the  cars;  a  wrecking-car,  with 
derrick,  next  to  the  engine  ;  an  old  way-car,  fitted  up  and  used 
as  a  tool-car,  next  to  the  wrecking-car;  three  flat-cars  loaded 
with  steel  rails;  three  loaded  with  ties;  and  at  the  rear  end  a 
box-car,  fitted  up  and  used  as  a  way-car.  The  plaintiff,  with 
other  employees  of  defendant,  rode  in  the  tool-car.  At  a  point 
about  21  miles  south  of  Belle  Plaine  the  engine,  derrick-car, 
tool-car,  and  forward  trucks  of  the  first  car  of  rails  left  the  track, 
and  the  tool-car  was  badly  broken.  At  the  moment  of  the 
accident  plaintiff  was  standing  on  a  platform  of  the  tool-car, 
wbither  he  had  gone,  as  he  states,  for  the  purpose  of  jumping 
from  the  train,  under  the  belief  that  an  accident  was  imminent. 
He  was  caught  between  two  cars  in  such  a  manner  that  his  left 
leg  was  crushed,  making  amputation  necessary.  Other  injuries 
were  also  received.  The  evidence  on  the  part  of  plaintiff  tends 
to  show  that  the  track  where  the  accident  occurred  was  in  bad 
condition  at  that  time ;  that  it  was  laid  through  a  deep  cut,  over 
wet,  soft  earth ;  that  it  had  settled  unevenly,  and  was  out  of 
line ;  that  the  condition  had  been  made  worse  by  a  storm  of 
rain  the  night  before;  and  that  at  the  time  of  the  accident  the 
train  was  running  from  12  to  17  miles  an  hour.  The  way-car 
-did  not  leave  the  track.  Plaintiff  charges  that  the  train  was 
negligently  run  at  too  high  a  rate  of  speed  over  a  track  known 
to  defendant  to  be  in  a  dangerous  condition,  by  an  inexperienced 
and  incompetent  engineer;  and  that  he  did  not  contribute  to 
the  injuries  of  which  he  complains.  The  jury  found  specially 
that  defendant  was  negligent  in  maintaining  and  repairing  the 
road-bed  and  track  at  the  time  and  place  of  the  accident;  that 
the  train  in  question  was  "running  at  a  dangerous  and  negli- 
gent rate  of  speed,  considering  the  condition  of  the  road-bed  at 
that  place  and  time ;"  and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence.  The  amount  of  the  verdict  and  judgment 
was  $10,000.  An  opinion  was  filed  in  this  cause  on  a  former 
submission  (33  Am.  &  Eng.  R.  Cas.  358),  but  a  rehearing  was 
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granted  on  the  petition  of  appellant,  and  the  cause  again  sub- 
mitted. 

1.  It  is  contended  by  appellant  that  the  risks  incident  to  rid- 
ing over  a  new,  partially  completed  road-bed  and  unballasted 
track  were    necessarily    contemplated    in    tlie    employment    of 

plaintlfF;  that  the  accident  in  question  was  a  risk  of 
"'pi'imiff!**  t'l^t  ^'"*^ ;  ^"d  therefore  that  he  is  not  entitled  to 

recover  in  this  action.  But  plaintiff  only  consented 
to  incur  such  risks  as  were  incident  to  the  operation  of  trains 
upon  such  a  track  in  a  reasonably  prudent  and  careful  manner. 
He  did  not  assume  risks  which  were  the  result  of  running 
trains  at  an  unreasonably  high  rate  of  speed  over  track  in  a  bad 
and  dangerous  condition.  Defendant  was  chargeable  with 
knowledge  of  the  condition  of  its  track  at  the  place  of  the  acci- 
dent. It  knew  that  it  was  laid  over  wet  and  yielding  earth ; 
that  proper  drains  had  not  been  constructed  to  carry  off  the 
rainfalls  and  the  water  which  came  from  the  banks,  and  that  the 
storm  of  the  night  before  had  aggravated  the  bad  condition  of 
the  road-bed,  and  had  made  greater  caution  in  running  trains 
over  it  necessary.  There  was  conflict  in  the  evidence  as  to  the 
condition  of  the  track  and  the  rate  of  speed  at  which  the  train 
in  question  was  run  ;  but  there  was  evidence  tending  to  support 
the  special  findings  of  the  jury  that  defendant  was  negligent  in 
not  keeping  the  road-bed  and  track  in  better  condition,  and  that 
it  was  negligent  in  the  matter  of  running  the  train.  Plaintiff 
did  not  assume  any  risk  resulting  from  such  negligence.  He 
had,  it  is  true,  superintended  the  laying  of  that  portion  of  the 
track  in  controversy,  but  it  was  laid  several  weeks  before  the 
accident  occurred,  and  plaintiff's  responsibility,  therefore,  had 
ceased.     It  was  then  in  charge  of  a  roadmaster. 

2.  Appellant  complains  of  the  refusal  of  the  court  below  to 
allow  it  to  prove  that  similar  trains  had  been  run  at  the  same 
rate  of  speed  over  the  same  track  on  the  same  day,  without  any 

appearance, of  danger.  Appellant  was  permitted  to 
ETid«»  uto  prove  the  condition  of  thetrack  at  the  time  in  ques- 
iTnrur'tniai.   tlon,  and  for  some  time  before.     The  fact  that  other 

trains  were  run  over  it  just  before  the  accident,  at  the 
same  rate  of  speed,  would  not  justify  a  negligent  and  improper 
running  of  the  train  in  question.  The  condition  of  the  road-bed 
was  such  that  the  passing  over  it  of  loaded  trains  made  it  more 
dangerous.  It  is  urged  on  rehearing,  that  the  evidence  was  admis- 
sible to  show  that  defendant  did  not  have  notice  of  the  condition 
of  the  road.  That  point  was  not  made  on  the  first  submission 
of  the  cause,  but  it  would  hardly  be  sufficient  to  accomplish  the 
purpose  now  claimed  for  it.  It  might  show  that  the  locomotive 
engineers  who  ran  the  trains  in  question  did  not  know  that  the 
condition  of  the  road  was  bad  ;  but  it  appears  that  the  engineer 
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who  run  the  train  which  was  wrecked,  the  roadmaster,  who  was 
directly  responsible  for  its  condition,  and  other  employees 
knew  or  were  chargeable  with  knowledge  of  its  condition. 

3,  It  is  further  contended  by  appellant  that  there  was  no  evi- 
dence that  the  train  was  run  at  an  unsafe  rate  of  speed.  It  is 
true  that  no  witness  testified  specifically  that  the  ETid»Be»thit 
speed  was  too  great  to  be  safe.  But  there  was  evi-  treiaraaM 
dence  showing  that  the  track  was  uneven;  that  it  "attnttor 
contained  short  curves  caused  by  the  sliding  of  the  "^ 
track  on  the  wet  clay  ;  that  in  places  one  side  of  the  track  was 
raised  on  planks,  while  the  other  side  was  down  in  the  clay, 
and  was,  as  stated  by  one  witness,  "  out  of  sight  in  the  mud." 
The  cars  swayed  from  side  to  side  in  such  a  manner  as  to  cause 
plaintifT  to  believe  that  there  was  danger  that  the  train  would  be 
ditched.  The  rear  brakeman  applied  brakes  without  orders,  in 
anticipation  of  danger,  to  check  the  speed  of  the  train.  It  did 
not  require  an  expert  to  tell  that  the  condition  of  the  track 
made  the  rate  of  speed  dangerous.  It  was  competent  for  the 
jury  to  find  that  the  train  was  negligently  run  at  a  dangerous 
rate  of  speed  from  the  evidence  submitted. 

4-  The  court  charged  the  jury  as  follows :  "  If  you  find  from 
the  evidence  that  at  the  time  of  the  departure  of  the  wrecking 
train  on  which  the  plaintiff  took  passage  the  defend- 
ant had  provided  a  safe  and  suitable  car  on  said  train  h";  «l^^«. 
for  the  accommodation  of  the  employees  of  defend-  loryatgii- 
ant  in  riding  on  said  train,  then  the  plaintiff,  in  the  J^'t^i^,'* 
exercise  of  ordinary  care  and  prudence,  was  in  duty 
bound  to  take  passage  on  such  car,  and  if  he  negli;cted  so  to  do, 
and  sought  a  more  dangerous  part  of  the  train  on  which  to  ride, 
and  was  thereby  injured,  then  such  act  was  negligence  on  the 
part  of  plaintiff;  and  if  such  negligence  directly  contributed  to 
his  own  injury,  then  he  ought  not  to  recover.  But  if  you  find 
from  the  evidence  that  the  defendant  had  provided  more  than 
one  car  on  said  train  for  such  purpose,' — that  is,  if  in  this  case 
you  find  that  the  so-called  'way-car  '  and  the  so-called  '  tool-car' 
were  both  provided  by  defendant  for  such  purpose, — or  if  you 
find  from  all  the  facts  and  circumstances  connected  with  the 
making  up  and  operating  of  the  train  by  the  defendant  that  the 
plaintiff  had  good  and  reasonable  grounds  for  believing,  and 
that  he  did  honestly  believe,  in  the  exercise  of  ordinary  care  and 
prudence,  that  both  of  said  cars  had  been  so  provided  for  such 
purpose,  then  he  was  justified  in  selecting  either  car  for  his  pas- 
sage as  to  him  seemed  best  in  the  exercise  of  such  ordinary  care 
and  prudence, — under  such  state  of  facts  plaintiff  would  not  be 
negligent.  If  you  find,  however,  from  all  the  facts  and  circum- 
stances connected  with  the  case,  that  a  man  of  ordinary  care 
and  prudence  under  such  circumstances  would  not  have  acted 
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as  the  plaintiff  did,  but  that  in  the  exercise  of  such  ordinary  care 
and  prudence  he  would  have  taken  passage  in  the  rear  caboose 
as  a  safer  place,  and  would  have  avoided  the  tool-car  as  a  more 
dangerous  place,  then  the  plaintiff  was  guilty  of  negligence,  and, 
if  such  negligence  contributed  directly  to  produce  his  injuries, 
he  ought  not  to  recover,"  It  is  insisted  by  appellant  that  the 
verdict  is  contrary  to  this  paragraph  of  the  charge,  for  the  reason 
that  the  way-car  at  the  rear  of  the  train  was  a  safer  place  than 
the  tool-car  in  which  to  ride,  and  that  by  riding  in  the  latter 
plaintiff  contributed  to  the  injuries  of  which  he  complains. 

The  cases  of  Player  v.  Burlington.  C.'R.  &  N.  R.  Co.,  62  Iowa, 
727,  12  Am.  &  Eng.  R.  Cas.  112,  and  Doggett  v.  Illinois  Cent. 
R,  Co.,  34  Iowa,  284,  are  especially  relied  upon  by  appellant  as 
supporting  its  claim;  but  this  case  is  different  from  those  in 
several  important  particulars.  In  this  case  the  road  of  defend- 
ant had  not  been  opened  to  the  public  for  traffic.  The  plaintiff 
was  not  a  passenger  within  the  ordinary  meaning  of  that  term, 
nor  was  he  a  trespasser.  He  was  rightfully  on  the  train.  Some 
of  the  evidence  tends  to  show  that  he  had  been  directed  to  aid 
the  wrecking  crew  in  replacing  the  derailed  engine,  and  that  he 
was  acting  in  response  to  that  direction.  It  is  true  that  it  was 
not  a  part  of  his  duty  to  do  so,  but  if  he  had  been  asked  to  ren- 
der assistance  in  that  work  by  competent  authority,  and  had 
consented  to  do  so  by  word  or  act,  he  became  on  that  occasion, 
for  all  practical  purposes,  a  part  of  the  wrecking  crew,  and  was 
entitled  to  ride  in  the  place  provided  for  them.  The  tool-car 
was  made  for  a  caboose  or  way-car,  with  platforms  at  the  ends, 
doors,  steps,  and  seats,  but  at  the  time  in  question  was  used  asa 
car  in  which  to  carry  a  supporting-jack,  switch-rope,  block,  pul- 
ley, chain-hooks,  bars,  and  other  articles  used  in  connection  with 
wrecks.  It  contained  accommodations  for  a  wrecking  crew,  and 
was  occupied  by  some  of  them  on  the  trip  in  question.  The  car 
at  rear  of  the  train,  used  as  a  way-car  or  caboose,  had  been  in 
use  for  some  weeks,  ajid  was  used  for  transporting  employees 
of  defendant  and  supplies,  tools  and  various  articles,  as  frogs 
and  a  wire  switch-rope.  At  the  time  of  the  accident  it  contained 
an  ice-box,  a  tool-box,  and  perhaps  other  articles  of  the  kinds 
already  named.  It  was  an  ordinary  box-car,  which  had  been 
furnished  with  seats,  and  steps  at  the  sides.  So  far  as  the  evi- 
dence shows,  it  was  no  better  adapted  to  the  use  of  travellers 
than  was  the  tool-car,  and  was  less  convenient.  It  is  said  that 
the  latter  was  an  old,  weak  car,  a  mere  "  egg-shell ;"  but  one  of 
the  witnessesfor  defendant  testified  that  there  was  not  much  dif- 
ference as  to  strength  between  it  and  an  ordinary  freight  car.  The 
evidence  does  not  show  that  plaintiff  was  aware  of  any  weakness 
in  the  car,  nor  that  he  was  directed  to  ride  elsewhere,  although 
the  conductor  knew  where  he  was  riding.     In  view  of  all  these 
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facts,  we  are  of  the  opinion  that  it  cannot  be  said  as  a  matter  of 
law  that  plaintiff  was  negligent  in  riding  in  the  tool-car,  nor  that 
it  was  more  dangerous  than  the  way-car.  It  is  true  that,  if  he 
had  been  in  the  latter  when  the  accident  occurred,  he  would 
have  escaped  injury,  but  the  course  pursued  by  plaintiff  must  be 
considered  in  the  light  of  the  circumstances  which  induced  him 
to  ride  in  the  tooi-car,  rather  than  in  the  light  of  subsequent 
events.  The  relative  safety  of  the  different  cars  of  a  train  must 
depend,  not  alone  upon  the  places  they  occupy  with  respect  to 
the  engine,  but  in  part  upon  the  dangers  to  be  encountered.  In 
case  of  a  front-end  collision  of  a  broken  bridge  the  safest  car 
might  be  the  one  furthest  from  the  engine;  while  in  case  of  a 
defective  road-bed,  which  is  made  more  dangerous  by  each  pass- 
ing car,  the  safest  car  might  bj  the  one  next  the  engine.  We 
think  it  was  for  the  jury  to  determine  from  all  the  evidence  sub- 
mitted whether  or  not  plaintiff  contributed  to  his  injuries,  and 
they  found  specially  that  he  did  not.  Itr  is  not  shown  that  he 
rode  in  a  car  not  designed  by  defendant  for  that  purpose.  If  he 
was  in  fact  one  of  the  wrecking  crew,  and,  in  the  exercise  of  or- 
dinary care  and  prudence,  rode  in  the  place  provided  for  them, 
he  was  not  guilty  of  contributory  negligence.  The  charge,  as 
an  entirety,  submitted  fairly  and  with  sufficient  fulness  the 
various  issues  involved,  including  the  question  of  plaintiff's  neg- 
ligence. We  cannot  say  that  the  verdict  is  contrary  to  the 
charge,  nor  that  it  is  unsupported  by  the  evidence.  The  facts 
of  the  case  are  unusual,  and  must  govern  its  determination. 

;,  The  special  findings  of  the  jury  render  it  unnecessary  to 
consider  some  of  the  assignments  of  error.  We  discover  no  er- 
ror in  the  case  prejudicial  to  appellant.  A  rehearing  was 
granted  in  this  case  because  of  some  language  in  the  former 
opinion  in  regard  to  the  alleged  negligence  of  plaintiff,  which 
docs  not  correctly  represent  the  views  of  this  court.  We  reach 
the  same  conclusion  which  we  did  on  the  first  submission.  The 
judgment  of  the  superior  court  is  affirmed. 

Riilu  Auurnwl  by  EmplofMi  of  a  Railroad  Compftny— See  Meloy  v. 
aucap)4N.  W.  R.  Co.,33  Am.&Eng.R.  Cas.jsS:  Crlswell  w.  Pitlsburft. 
eic.,R.  Co..  33  lb.  232;  Philadelphia,  etc..  R.  Co.  ]-.  Hughes,  33  lb.  348; 
Olsoni-.  St.ftiul,  etc,.  R.Co.,  33.  386;  Indianapolis  &  St.  L,  R. Co.  v.  Wat- 
son.andnote,  33lb.  334>346;  Wilson  v.  Winona&St.  P.  R.  Co.,  31  lb,  344, 
and  note,  p.  346.  where  cases  are  collected. 
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{Alabama  Supreme  Court,  Apriliy,  1889,) 

Injuria!  to  Employatt—Conitnietlon  of  Bridge— Duty  of  Company — 
Floodii — In  the  construction  of  its  bridges,  a  railroad  company  is  not 
bound  to  provide  against  unusual  and  extraordinary  floods,  and  it  is  not 
liable  in  damages  for  the  death  of  the  conductor  and  engineer  of  the  con- 
struction train,  who  attempted  to  travel  across  a  bridge  constructed  in  the 
usual  manner  iifLeen  years  previously,  but  of  which  the  foundation  had  re- 
cently been  washed  aivay  by  an  unprecedented  flood. 

Same — Signali — Company's  Rules- — Where  the  rules  of  a  company 
require  that  the  danger  and  safety  signals  should  be  given  at  the  end  of 
a  bridge  which  is  being-approached  by  a  train,  negligence  rendering  the 
company  liable  for  the  deatb  of  an  engineer  under  Alabama  Code,  g  2590. 
which  provides  that  the  employer  shall  be  liable  in  damages  when  the  in- 
jury is  caused  by  the  negligence  of  any  of  his  servants  in  charge  of  any 
signal,  cannot  be  imputed  to  the  company  if  the  safety,  instead  of  the 
danger,  sicnal  was  given  at  the  further  end  of  the  bridge. 

Same — Contributory  Negligpnce^Flood. — Where  the  evidence  shows 
that  the  conductor  and  engineer  of  a  construction  train  icnew  the  manner 
in  which  the  trestles  of  a  bridge  were  constructed,  and  the  unprecedented 
character ol  the  flood,  and  it  appears  that  he  had  examined  the  bridge 
during  the  day,  and  knew,  or  should  have  known,  that  the  water  was 
rapidly  rising,  lie  was  guilty  of  such  contributory  negligence  as  will  pre- 
clude recovery  of  damages  for  his  death  if  he  attempted  to  run  his  train 
over  the  bridi;e  under  sucii  circumstances. 

Same— Neglice nee  Cau ting  Death— Conti nuance  of  Llfe—DamageSi— In 
an  action  undersection  2590  of  the  Alabama  Code,  which  authorizes  the 
personal  representative  to  iiiaintain  an  action  if  an  injury  results  in  the  death 
of  an  employee,  the  continuance  of  life  constitutesan  element  of  damages ; 
and  evidence  that  the  deceased  was  afflicted  with  3  complaint  which 
affected  the  probable  continuance  of  iife  is  admissible. 

Same— Punitive  Damages— When  Recoverable. — When  there  is  no  evi- 
dence tending  to  prove,  or  from  which  could  be  inferred,  wilful,  wanton.  ' 
or  reclcless  negligence  on  the  part  of  a  railroad  company,  the  court  ought, 
in  an  action  for  damages  for  negligently  causing  the  death  of  an  employee, 
to  charge  that  punitive  or  vindictive  damages  cannot  be  recovered. 

Appeal  from  Circuit  Court,  Tallapoosa  County. 
Action  by  Mrs.  Anna  Bridges,  administratrix  of  John  J, 
Bridges,  her  deceased  husband,  against  the  Columbus  &  Western 
R.  Co.,  to  recover  damages  for  the  death  of  plaintiff's  intestate. 
At  the  tnal  the  court  sustained  an  objection  to  a  question,  ad- 
dressed to  a  medical  witness  for  the  plaintiff  on  cross-exaini nation, 
whether  the  deceased  was  not  suffering  from  permanent  disease 
for  a  number  of  years  prior  to  the  accident,  and  the  defendant 
excepted  to  the  ruling.  The  court  having  instructed  the  jury 
that  "  under  the  statute,  the  damages  are  in  their  nature  punitive, 
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and  the  law  leaves  it  with  the  jury  to  fix  the  same,  being 
governed  by  what  they  deTi  just  and  proper  as  fair-minded, 
honest,  and  reasonable  men,"  the  defendant  excepted,  and 
requested  that  the  jury  be  charged  that  "  under  the  facts  of  this 
case,  punitive  or  vindictive  damages  cannot  be  recovered."  This 
charge  having  been  refused,  the  defendant  excepted.  The 
jury  returned  a  verdict  for  the  plainttfl,  whereupon  defendant 
appealed. 

Geo.  P.  Harrison,  Jr.,  and/.  M.  Chilton  for  appellant. 

W.  D.  Bulger,  Tkos.  L.  Bulger,  and  J.  C.  Rkkardson  for 
appellee. 

Clopton,  J. — The.statutes  regulating  the  system  of  pleading 
require  that  all  pleadings  shall  be  as  brief  as  is  consistent  with 
perspicuity  and  the  presentation  of  the  facts  and  pie^i,;j_|,^ 
mattertobeput  in  issue  is  an  intelligible  form;  and  also  rrirraat  »iep- 
provide  that  any  pleading  unnecessarily  proiix,  irrcle-  "•"*•• 
vant,  or  frivolous  maybe  stricken  out  on  motion  of  the  adverse 
party.  Code  1886,  §§2664,  2665,  It  may  be  conceded  that  some  of 
the  counts  of  the  complaint  contain  irrelevant  and  redundant 
averments,  which  should  have  been  stricken  out  on  motion  of 
defendant.  But  the  refusal  of  the  court  to  strike  them  out  is 
not  a  reversible  error,  unless  it  affirmatively  appears  that  there- 
by prejudice  resulted  to  defendant.  Goldsmith  v.  Picard,  27 
Ala.  142. 

Plaintiff's  intestate  was  an  employee  of  defendant  in  the 
capacity  of  conductof  and  engineer  of  a  construction  train. 
The  injuries  which  caused  his  death  were  received  while 
attempting  to  pass  with  his  train  overa  bridge  across 
the  Tallapoosa  river,  from  the  west  to  the  east  side. 
The  trestle  which  constituted  the  approach  to  the  bridge  from 
the  east  gave  way  under  the  weight  of  the  train,  in  consequence 
of  the  foundations  having  been  washed  out  by  the  overflowing 
water,  caused  by  an  unusual  flood.  The  action  is  brought  by 
plaintiff  as  administratrix  under  the  "  Employer's  Act,"  wliicli 
composes  sections  2590-2592  of  the  Code  of  1886.  Negligence 
is  charged  in  two  respects  :  First,  in  the  alleged  defective  foun- 
dation of  the  trestle  ;  and,  secondly,  in  the  signal  averred  to  have 
been  given  by  the  watchman  on  the  bridge. 

The  rule  governing  the  liability  of  railroad  companies  for  in- 
juries caused- by  floods  should  be  regarded  as  well  defined  and 
settled  by  an  almost  unbroken  line  of  adjudicated 
cases.  It  rests  on  the  general  principle  that  the  ■•""•a*«H  . 
measure  of  the  company's  duty  in  constructing  and  ["fc'*!!,"^ 
keeping  the  ways,  works,  machinery,  and  plant  free  ced«t«iiiMi. 
from  dangerous  defects  is  such  care  and  diligence 
as  a  man  of  caution  and  prudence  would  exercise  under  like  cir- 
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cumstances.  The  company  is  bound  to  bring  to  the  construction 
of  its  ways  and  works  the  knowledge  and  skill  of  engineering 
generally  known  and  applied  in  such  business,  and  to  provide 
against  such  casualties  as  a  cautious  and  prudent  man  possessing 
the  same  knowledge  and  skill  would  or  should  reasonably  fore- 
see and  anticipate.  In  the  location  and  erection  of  bridges  and 
trestles  regard  should  be  had  to  the  size  and  nature  of  the 
stream,  the  character  and  feature  of  the  adjacent  country,  and 
th:;  relative  position  and  formation  of  the  abbutting  land,  its 
liability  to  overflows,  and  their  probable  extent  and  effect.  They 
should  be  so  constructed  as  not  to  be  subject  to  the  risks  and 
perils  arising  from  rainfalls,  known  to  experience  to  be  incident 
to  the  particular  section  of  the  country,  though  rarely  occurring, 
or  which  competent  and  skilful  engineers  should  reasonably 
anticipate.  But  they  are  not  bound  to  provide  against  unusual 
or  extraordinary  floods,  such  as  have  never  been  known  to 
occur  previously,  and  which  could  not  have  reasonably  been 
foreseen  by  competent  and  skilful  persons,  Pittsburg,  F.  W.  & 
C.  R.  Co.  V.  Gilleland,  56  Pa.  St.  445,  was  an  action  for  an  injury 
caused  by  the  continuance  of  a  culvert,  which,  it  was  alleged, 
was  so  negligently  constructed  as  not  to  furnish  sufficient  vent 
for  all  the  water  flowing  down  the  channel  of  the  stream.  After 
substantially  saying  that  in  such.case  proper  engineering  should 
.  observe  the  size  of  the  stream,  the  character  of  its  channel,  and 
the  declivity  of  the  circumjacent  territory  which  forms  the 
watershed,  and  supply  the  means  of  avoiding  the  injury  which 
would  result  from  locking  up  the  natural  flow  or  obstructing  its 
passage  so  as  to  cause  a  reflux  in  the  times  of  ordinary  high 
water,  Agnew,  J.,  says:  "  Beyond  this,  prudent  circumspection 
cannot  be  expected  to  look,  and  there  is  therefore  no  liability 
for  extraordinary  floods, — those  unexpected  visitations,  whose 
comings  are  not  foreshadowed  by  the  usual  course  of  nature, 
and  must  be  laid  to  the  account  of  Providence,  whose  dealings, 
though  they  may  inflict,  wrong  no  one." 

The  evidence  clearly  establishes  that  the  flood  was  not  only 
unusual  and  extraordinary,  but  greater  and  more  destructive 
than  had  ever  before  happened  in  the  memory  of  the  inhabi- 
tants,— a  flood  which  human  ken  could  not  have  foreseen,  nor 
the  greatest  caution  and  prudence  could  have  reasonably  anti- 
cipated.  There  is  no  liability  on  defendant  for  not  having  pro- 
vided against  the  dangers  and  consequences  of  such  a  flood. 
International  &  G.  N.  R.  Co.  v.  Halloren,  3  Am.  &  Eng.  R. 
Cas.  343,  Houston  &  T.  R.  Co.  v.  Fowler,  8  Am,  &  Eng.  R, 
Gas.  504,  12  Am.  &  Eng.  R.  Cas.  196;  Pat.  Ry.  Ace.  Law, 
S§  30.  31- 

Not  controverting  this  rule,  plaintiff  contends  that  there  was 
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negligence  on  the  part  of  the  company  in  the  construction 
and  maintenance  of  the  foundations  of  the  trestle,  ij,|,hh.  i^, 
which  concurred  with  the  flood  in  producing  the  in-  nrsUseuH  !■ 
jury  to  her  intestate.  Notwithstanding  the  flood  <»«"tr»«io» 
may  have  been  unusual  and  unprecedented,  if  the  in-  " 
suf^cient  construction  of  the  trestle  was  the  proximate  and  real 
producing  cause  of  the  injury,  the  defendant  would  be  liable; 
but,  if  the  flood  was  of  such  overpowering  and  destructive  char- 
acter as  to  produce  the  injury  apart  from  and  independent  of 
the  particular  negligence  alleged  in  constructing  the  foundations 
of  the  trestle,  there  is  no  liability,  though  there  may  have 
existed  some  negligence  in  their  construction  and  maintenance. 
Baltimore  &  O.  R.  Co.  v.  Sulphur  Springs  Independent 
School-dist.,  96  Pa.  St.  65  ;  2  Am.  &  Eng.  R.  Cas.  166.  The 
true  test  is.  Was  the  trestle  so  negligently  constructed  as  to  be 
insufficient  and  insecure  in  cases  of  usual  and  ordinary  floods 
incident  to  that  section?  If  it  was  sufficient  and  safe  at  such 
times,  though  insufficient  to  stand  against  extraordinary  floods, 
negligence  in  its  construction  cannot  be  regarded  as  the  real 
producing  case  of  the  injury.  The  evidence  shows  that  the 
trestle  had  been  constructed  about  15  years  previously,  in  the 
manner  in  which  such  trestles  are  generally  constructed  by  the 
best-managed  railroad  companies,  and  had  stood,  during  all  that 
period,  on  the  same  or  similar  foundations,  affording  safe  pas- 
sage for  engines  and  trains  without  accident  or  objection  ;  and 
nothing  is  shown  to  have  occurred  which  indicated  danger  in 
its  continuance.  On  these  facts,  the  court  should  have  instructed 
the  jury  that  there  is  no  ground  to  impute  negligence  to  defend- 
ant in  its  construction  or  maintenance. 

The  plaintiff,  however,  further  insists  that  the  negligence  of 
the  watchman  at  the  bridge,  in  giving  the  safety,  instead  of  the 
danger,  signal  when  the  the  train  was  approaching  the  bridge 
from  the  west,  concurred  with  the  flood  in  causing 
the  injury.  The  contention  is  based  on  subdivision  i'««iiff«"" »' 
5.  §  2590,  Code  1886,  which  provides  that  the  em-  J'lnj'^i 
ployer  is  liable  to  answer  in  damages  to  the  employee 
"when  such  injury  is  caused  by  reason  of  the  negligence  of  any 
person  in  the  service  or  employment  of  the  master  or  employer, 
who  has  the  charge  or  control  of  any  signal,  points,  locomotive, 
engine,  switch,  car,  or  train  upon  a  railway,  or  any  part  of 
the  track  of  a  railway."  On  the  question  of  fact  whether 
any  signal  was  given,  the  evidence  is  in  conflict.  Railroad 
companies  have  authority,  and,  it  may  be  said,  generally 
it  is  their  duty,  to  prescribe  suitable  rules  and  regulations 
for  the  direction  and  management  of  their  trains,  for  the  pur- 
pose of  protecting  their  employees  as  well  as  passengers.  The 
rules  provided  by  defendant  were  introduced  in  evidence,  and 
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prescribe  the  manner  in  which  signals  must  be  given  to  signify 
whether  the  train  shall  move  forward,  stop,  or  move  backward : 
and  also  that  the  person  of  the  watchman  must  be  kept  in  sight, 
as  a  si^al  to  approaching  trains  that  all  is  right.  There  is  also 
evidence  that  the  signal  of  safety  must  be  given  at  the  end  of 
the  bridge  which  is  being  approached  by  the  train.  Unless  a 
signal  is  given  in  accordance  with  the  rules  of  the  company,  a 
conductor  or  engineer  is  not  authorized  to  rely  on  it,  and,  if  he 
does,  and  injury  ensues  to  him  in  consequence  thereof,  there 
being  no  other  act  of  negligence  contributing  to  produce  it,  the 
negligence  which  renders  the  company  liable  under  the  fourth 
subdivision  of  section  2590  cannot  be  imputed  to  the  company. 

We  have  heretofore  held  that  the  "  employers  act"  does  not 
take  from  the  employer  the  defence  of  contributory  negligence. 
Mobile  &  B.  R.  Co.  v.  Holborn.  84  Ala.  133.  The  statute  ex- 
pressly declares  that  the  employer  Is  not  liable  if  the  employee 
cmtrtbiiAiT  knew  of  the  defect  or  negligence,  and  failed,  in  a 
nffJifFieeor  reasonable  time,  to  give  information  thereof  to  the 
piaJnKS'.  employer,  or  to  some  person  superior  to  himself  in 

in  the  employment  of  the  employer,  unless  he  was  aware  the 
employer  or  such  superior  already  knew  of  such  defect  or  negli- 
gence. In  this  case  there  was  neither  time  nor  opportunity  in 
which  to  give  the  defendant  notice,  and  the  company  could  not 
have  known  of  the  defect  or  negligence, — no  room  for  the  opera- 
tion of  this  provision  of  the  statute.  No  person  superior  to 
plaintiff's  intestate  in  the  employment  of  defendant  is  shown  to 
have  been  present.  He  was  both  conductor  and  engineer  of 
his  train,  directed  its  management,  and  controlled  its  move- 
ments. He  was  under  no  orders  from  any  superior  to  move  his 
train  from  the  west  to  the  cast  side  of  the  river  on  that  evening. 
His  attempt  to  cross  the  bridge  was  of  his  own  volition,  nu 
doubt  prompted  to  do  so  by  a  desire  to  be,  on  the  next  morning, 
at  a  place  most  convenient  to  prosecute  the  work  in  which  he 
was  specially  engaged — repairing  the  trestles  wliich  had  been 
washed  out  on  either  side  of  the  river.  The  evidence  tends  to 
show  that  he  had  examined  the  bridge  during  the  day,  and  knew, 
or  should  have  known,  that  the  water  was  rapidly  rising.  If  he 
knew  the  manner  in  which  the  trestle  was  constructed,  the  un- 
precedented character  of  the  flood,  the  imminent  danger  to  the 
trestle  by  the  overflow  of  the  river,  and  the  rapid  rising  of  the 
water,  and  with  such  knowledge,  and  under  such  surroundings, 
attempted,  without  compulsion  or  necessity,  the  hazardous 
passage  of  the  bridge,  his  negligence  suf^ciently  contributed  to 
his  injury  to  defeat  a  recovery  by  plaintiff. 

Section  2591  authorizes  the  personal  representative  to  main- 
tain an  action,  if  the  injury  results  in  the  death  of  theemployec, 
and  directs  the  distribution  of  the  recovery,     Tlie  statute  does 
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not  prescribe  or  fix  the  measure  of  damages,  neither  are  they 
submitted  to  the  arbitrary  discretion  of  the  jury.  It 
has  no  punitive  purpose,  and  the  common-law  rules  ti„  j,'|JlJ!I^ 
as  the  measure  of  damages  are  applicable.  It  is 
wholly  unlike,  in  its  objects  and  purposes,  the  statute  of  Febru- 
ary 5,  1872,  which  was  intended  to  prevent  homicide.  As  pe- 
cuniary gain  from  a  continuance  of  life  constitutes  an  element 
of  damage  in  this  class  of  cases,  the  court  should  have  admitted 
the  evidence  that  plaintiff's  intestate  was  afflicted  with  a  pneu- 
monic complaint,  which  affected  the  probable  continuance  of 
life.  There  is  no  evidence  tending  to  prove,  or  from  which 
could  be  inferred,  wilful,  wanton,  or  reckless  negligence  on  the 
part  of  the  company.  The  charge  requested  by  defendant,  that 
on  the  facts  punitive  or  vindictive  damages  cannot  be  recovered, 
should  have  been  given.  Alabama  G.  S.  R.  Co.  v.  Arnold,  84 
Ala.  159,  35  Am.  &  Eng.  R.  Cas.  466. 

We  have  considered  and  endeavored  to  state  the  principles 
which  should  govern  the  case  on  another  trial,  without  applying 
them  specially  to  the  several  rulings  of  the  court,  deeming  such 
application  unnecessary ;  and,  as  there  was  no  opportunity  to 
give  the  defendant  information  of  the  defect  or  negligence,  we 
regard  it  unnecessary  to  consider  the  demurrer,  based  on  the 
ground  that  the  complaint  omits  to  aver  such  facts. 

Reversed  and  remanded. 


«  SwecDy  V.  Miaoeapolis  &  St.  L.  R.  Co.,  22  Am.  &  Eng.  R.  Cas.  302. 


Chicago,  Rock  Island  and  Pacific  R.  Co. 

(Iowa  S.  ■ '    -xe  Court.  October  10.  1888.) 

InJurlM  to  Employeot— N«glig«rtca— Ploading— Quettioti  In  Imu*.— A 
complaint  alleji^d  that  as  cars  were  being  backed  up  pI^iniitT,  a  brakeman. 
signalled  the  person  in  charge  of  the  en^^ine  to  slow  up,  and  when  the  car 
was  approaching  the  car  to  which  it  was  to  be  coupled,  and  was  within 
fife  or  six  feet  of  the  stationary  car,  plaintiff  stepped  forward  to  adjust  the 
couphng,  when  another  brakeman  on  the  tram  signalled  the  person  in 
charge  ot  the  engine  to  back  up  and  the  car  was  thrown  violently  hack, 
catching  and  crushing  plaintiff's  hand.    Held,  that  although  tlie  petition 
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alleged  the  accident  to  have  been  caused  by  the  negligence  of  the  brake- 
man  and  of  the  person  in  chaige  of  the  engine,  it  was  not  error  for  the 
court  only  to  submit  to  the  juryt^e  question  whether  the  person  in 
charge  of  the  engine  was  guilty  of  negligence,  there  being  no  evidence 
tending  to  show  tliat  the  brakeman  was  negligent. 

Same— Statutory  Liability  — Volunteer  — N«glig«nca  of  "Wiper." — A 
"wiper"  in  the  employment  of  a  railroad  company  who  lias  charge  of  an 
engine  and  Is  performing  the  duties  of  another  employee  is  not  a  volun- 
teer, and  the  company  is  liable  to  a  brakeman  for  injuries  sustained 
through  his  negligence,  under  section  1307,  Iowa  Code,  which  provides 
that  railroad  companies  "  shall  be  liable  for  all  damages  sustained  by  any 
person  "  "  by  anv  mismanagement  of  the  engineers  or  other  employees  of 
the  corporation.'' 

Same — Evidence  of  Ne^igence, — Where  a  brakeman  signalled  the  per- 
son in  charge  iif  the  engine  to  slow  up  and  another  brakeman  thereafter 
signalled  him  to  back  up,  there  is  cvidL-nce  tending  to  show  negligence 
on  Ihc  part  of  the  person  in  charge  of  the  engine  if  it  is  shown  that  he 
gave  it  a  "  kick  "  which  caused  tht  cars  to  come  together  with  unneces- 
sasy  violence,  and  to  catch  and  injure  the  hand  0/  the  first  brakeman 
whilst  engaged  in  making  a  coupling. 

Same — ExceuNe  Verdict- Permanent  Injurlei.— A  verdict  for  $2300  for 
personal  injuries,  of  which  $320  was  for  loss  of  time,  is  not  excessive 
where  it  appears  that  plaintiff  was  23  years  old  at  the  time  of  the  trial; 
that  because  of  the  injury  the  thumb  of  the  right  hand  was  amputated  and 
the  two  fingers  next  to  it  permanently  injured  ;  that  plaintiff  was  unable  to 
do  the  same  work  he  previouslv  did ;  that  he  was  earning  (40  a  month  at 
the  time  of  the  accident,  and  that  at  the  time  of  the  tri^  he  was  earning 
only  $1.10  per  day  in  another  line  of  employment. 

Appeal  from  District  Court,  Louisa  County. 

Plaintiff  was  a  brakeman  in  the  employ  of  the  defendant,  and 
brought  this  action  to  recover  damages  for  an  injury  received 
because  of  the  negligence  of  the  defendant  when  he  was  at- 
tempting to  malce  a  coupling.  Trial  by  jury,  verdict  for  the 
plaintiff,  and  judgment.     The  defendant  appeals. 

£.  E.  Cook  and  E.  W.  Tatlock  for  appellant. 

R.  Caldwell  and  A.  Sprague  for  appellee. 

SeeverS,  C.J. — The  ground  of  negligence  stated  in  the  sub- 
stituted  petition  upon  which  the  plaintiff  bases  his  right  to 
NdiiiMee  ■!■  Tecovet  is  "  the  gross  carelessness  of  the  person  who 
lefwiiipeti-  was  in  charge  of  the  engine,  and  the  brakeman  who 
tiM.  ^gg  Qjj  [Qp  gf  jjjg  (.gj..  that,  as  the  cars  were  being 

backed  up,  plaintiff  signalled  the  person  who  was  in  charge  of 
the  engine  to  slow  up  ;  and  when  the  car  was  approaching  the 
car  to  which  it  was  to  be  coupled  and  was  within  five  or  six  feet 
of  the  stationary  car,  plaintiff  stepped  forward  to  adjust  the 
coupling,  when  the  brakeman  on  the  train  signalled  the  person 
who  had  chaise  of  the  engine  to  back  up,  when  the  car  was 
thrown  violently  back,  thus  catching  and  crushing  plaintiff's 
hand  :  that  the  engineer  was  not  at  his  post,  but  that  the  per- 
son  who  had  charge  of  tlie  engine  was  the  "  wiper," 
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1.  The  court,  in  stating  the  issues  to  the  jury,  stated  the 
plaintiff's  claims  as  follows :  "  That  while  plaintiff  was  about  to 
couple  some  cars  attached  to  an  engine  to  some  stationary  cars, 
and  after  the  plaintiff  had  given  the  person  in  charge  -   n^ 

of  the  engine  a  signal  to 'slow  up,'  another  brake-  trikcnai 
maft  of  defendant  gave  such  engineer  or  person  in  mperij' wiu. 
charge  of   the   engine   a   signal   to  'back  up,'  and  f^"'"" 
thereupon  such  person  in  charge  of  the  engine  neg- 
ligently, and   without  warning  to   plaintiff,  backed  the  engine 
with  cars  attached  thereto  so  as  to  catch  and  crush  or  injure 
the  hand  of  the  plaintiff;  .  .  .  that,  in  so  doing,  the  person  in 
charge  of  the  engine  was  guilty  of  negligence." 

It  will  be  observed  that  the  only  question  submitted  to  the 
jury  was  whether  the  person  in  charge  of  the  engine  was  guilty 
of  negligence,  and  the  court  did  not  err  in  so  doing.  It  is  true, 
it  is  stated  in  the  petition  that  the  injury  was  caused  by  the 
negligence  of  such  person  and  the  brakeman,  but  as  there  was 
no  evidence  tending  to  show  the  brakeman  was  negligent  the 
court  rightly  withdrew  such  issue  from  the  jury.  There  was  no 
evidence  tending  to  show  that  the  brakeman  was  negligent  in 
giving  the  signal  at  the  time  or  in  the  manner  he  did.  We 
deem  it  proper  to  say  that  an  amendment  to  the  substituted 
petition  in  no  manner  changes  the  allegations  of  the  latter  as  to 
the  grounds  cf  negligence  or  as  to  the  person  who  was  guilty 
thereof.  We  think  the  court  fairly  and  sufficiently  stated  the 
issues  to  the  jury. 

2.  It  is  said  that  there  is  no  evidence  tending  to  show  that 
the  person  in  charge  of  the  engine  was  not  a  volunteer,  and 
therefore  the  defendant  is  not  responsible  for  what  he  did.  He 
is  designated  as  the  "  wiper"  in  charge  of  the  engine. 

He  was  an  employee  of  the  defendant,  and  was  run-  "wip«r"iB 
ning  or  operating  it  on  the  defendant's  road  when  ^iJJ^IiJVtoi- 
attached  to  a  train  or  part  of  a  train  of  cars ;  and  if,  »tMr. 
by  his  "  mismanagement,"  the  plaintiff  was  injured, 
the  defendant  is  clearly  liable.  The  statute  so  provides.  Code, 
§  1307.'  In  no  sense  was  he  a  volunteer.  At  most  he  was  per- 
lonning  the  -duties  of  another  employee.  It  is  also  said  in  this 
connection  there  was  no  evidence  tending  to  show  the  train  was 
being  made  up  at  the   usual  and   regular  time.     This  is  imma- 

'  lova  Code.  S  1307:  "Every  corporacian  operating  a  railway  shall  be 
liable  for  all  i4amages  sustained  by  any  person,  including  employees  of 
such  corporation,  in  consequence  of  the  neglect  ol  agents,  or  by  any  mis- 
management of  the  engineers,  or  other  employees  of  the  corporation,  and 
in  consequence  of  the  wilful  wrongs,  whether  of  commission  or  omission, 
of  such  agents,  engineers,  or  other  employees,  when  such  wrongs  are  in 
any  way  connected  with  the  use  and  operation  of  any  railway,  or  about 


which  they  shall   be  employed,  and    no  contract  which  restricts  such 
liability  sball  be  legal  or  binding." 
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terial.  The  train  was  being  operated  on  the  defendant's  road. 
But  we  think  there  was  such  evidence.  The  brakemen  were  in 
their  proper  places,  and  the  usual  signals  given,  and  efforts  made 
to  couple  the  cars  together.  Under  such  circumstances,  if  the 
train  was  being  operated  by  persons  who  had  no  authority  to 
act,  or  at  an  improper  time,  the  burden  was  on  the  defendant 
to  so  show. 

3.  It  is  also  said  there  is  no  evidence  tending  to  show  neg- 
ligence, and  reliance  is  placed  in  part  on  the  matters  we  have 
discussed.     In  addition  thereto,  it  is  said  there  is  no  evidence 

tending  to  show  that  there  was  any  negligence  on 
■fflii'inct.       ^^^  P^"*^  °f  ^^^  person  in  charge  of  the  engine.     In 

considering  this  question  it  will  be  conceded  that  tiie 
signal  given  him  to  "back  up"  was  entirely  proper,  and  he  did 
right  in  obeying  it ;  but  if,  in  so  doing,  he  recklessly  or  negli- 
gently caused  the  cars  to  be  thrown  together  with  unnecessary 
violence,  then  he  may  have  been  guilty  of  negligence.  There 
was  evidence  tending  to  show  that  when  the  engine  was  "  back- 
ing up  "the  plaintifi  gave  a  signal  to  "stop,"  and  the  engine 
"  slowed  up ;"  and  when  the  cars  were  a  proper  distance  apart 
the  plaintiff  attempted  to  make  the  coupling,  when  the  person 
in  charge  of  the  engine  gave  it  a  "kick"  which  caused  the  cars  to 
come  violently  together,  and  the  plaintiff's  hand  was  caught 
between  the  cars  and  was  injured.  It  was,  we  think,  for  the 
jury  to  say  whether  the  cars  came  together  with  unusual  and 
unnecessary  violence,  and  whether  the  person  in  charge  of  the 
engine  was  guilty  of  negligence.  Certainly  we  cannot,  as  a 
matter  of  law,  determine  whether  the  cars  were  thrown  together 
with  too  much  violence,  or  not ;  and  it  may  be  the  jury  should 
have  found  otherwise ;  but  clearly,  in  our  judgment,  there  is 
evidence  upon  which  the  verdict  can  with  propriety  be  sus- 
tained, and  this  is  true  as  to  the  question  of  contributory  neg- 
ligence. We  cannot  say  that  the  plaintiff  was  guilty  of  such 
negligence.  In  fact  we  think  he  was  not,  unless,  possibly,  in 
attempting  to  make  the  coupling  with  mittens  on  his  hands. 
But  a  proper  instruction  was  given  on  this  subject,  and  the  jury 
found  otherwise. 

4.  The  defendant  asked  that  27  special  interrogatories  be  sub- 
mitted to  the  jury.  Sixteen  of  them  were  submitted  and  an- 
swered by  the  jury,  and  counsel  for  the  defendant  insist  that  the 
court  erred  in  refusing  to  submit  the  others.     Special  complaint 

is  made  of  the  refusal  to  submit  the  second,  third, 
ii.b>initni)f  fourth,  fifth,  eighth,  twentieth,  and  twenty-fifth  inter- 
nmiortH.        rogatories.     No.  3  is  as  follows :   "  Do  you  find  from 

the  evidence  that  the  accident  to  the  plaintiff  was  in 
whole  or  in  part  caused  by  any  act  of  his  own,  either  of  com- 
mission  or  omission?"     This  interrogatory  is  too  general.     No 
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specific  fact  is  called  for,  unless  it  can  be  said  the  contributory 
negligence  of  the  plaintiff  is  such  a  fact.  The  general  verdict  is 
a  complete  and  sufficient  response  to  this  interrogatory <  and 
the  second,  in  legal  effect,  is  precisely  like  it,"  The  fifth  and 
eighth  interrogatories,  in  substance,  are  whether  the  person  on 
the  engine  was  the  servant  or  employee  of  the  defendant,  and 
whether  he  was  engaged  in  the  line  of  his  employment.  That 
he  was  an  employee,  and  in  charge  of  the  engine,  and  was  run- 
ning it,— that  is,  he  was  acting  in  the  capacity  of  engineer, — is 
not'denied.  But  the  defendant  insists  that  there  is  no  evidence 
which  shows  that  he  was  acting  within  the  line  of  his  employ- 
ment, or  which  expressly  shows  any  consent  on  the  part  of  the 
defendant  that  he  was  so  acting.  What  we  have  heretofore 
said  sufficiently  indicates  that,  in  our  opinion,  this  was  immaterial 
under  the  circumstances.  The  jury  are  asked  in  the  twentieth 
and  twenty-fifth  interrogatories  to  say  how  much  they  allow  as 
actual  damages,  and  how  much  for  the  plaintiff's  incapacity  to 
work  in  the  future,  and  for  what  length  of  time.  We  deem  it 
sufficient  to  say  that  these  interrogatories  are  immaterial.  No 
specific  fact  is  called  for,  and  answers  thereto  could  not  possibly 
in  any  manner  impair  the  force  and  effect  of  the  general  verdict. 
The  remaining  interrogatory,  No.  4,  in  substance-  and  legal 
effect,  is  like  Nos.  2  and  3.  For  the  reasons  stated,  the  court 
did  not  err  in  refusing  to  submit  any  more  special  interrogatories 
than  it  did.  The  Code  provides  that  special  interrogatories  may 
be  submitted  to  the  jury,  and  the  jury  may  be  required  to  find 
"  upon  any  particular  questions  of  fact."  Code,  §  2808.  Of 
course  such  fact  or  facts  must  be  material  and  pertinent  to  the 
matter  in  controversy,  and  the  interrogatories  must  ask  a  response 
as  to  the  existence  of  some  particular  fact,  and  not  embrace  a 
series  of  facts  which  are  necessarily  included  in  and  determined* 
by  the  general  verdict. 

5.  The  instructions  are  criticised  by  counsel,  and  said  to  be 
erroneous,  and  that  instructions  asked  and  refused  should  have 
been  given.  We  deem  it  sufficient  to  say  that  we 
think  the  instructions  given  are  full,  fair,  and  in  every  ^  m™™^ 
respect  unobjectionable.  They  cover  the  whole 
ground,  and  therefore  the  instructions  asked  were  properly 
refused.  It  is  also  said  that  the  verdict  is  contrary  to  the  in- 
structions, but  we  are  unable  to  concur  in  this  proposition.  We 
think  it  was  for  the  jury  to  say  whether  the  plaintiff  had  sufficient 
time  to  withdraw  his  hand  after  the  speed  of  the  cars  was  in- 
creased, and  after  he  was  aware  of,  or  with  reasonable  diligence 
ought  to  have  known,  such  fact. 

The  verdict  is  for  $2300,  of  which  amouht  $320  was  for  loss 
of  time,  and  the  residue  must  have  been  for  pain,  suffering,  and 
inabihty  to  earn  as  much  in  the  future  as  before  the  accident ; 
88  A.  &£.  R.  Cas.— 10 
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and  it  is  urged  the  verdict  is  excessive.  There  was  evidence 
tending  to  show  that  the  plaintiff  was  23  years  old 
IxwM^ii"*  »t  the  time  of  the  trial.  Because  of  the  injury  the 
thuMb  of  the  right  hand  was  amputated,  the  two 
fingers  next  to  it  were  injured,  and  the  evidepce  tended  to  show 
such  injury  was  of  a  permanent  character.  At  the  trial  they 
were  crooked,  and  the  plaintiff  was  unable  to  do  the  same  work 
he  previously  did.  Nor  was  his  arm  as  strong.  He  was  not 
able  to  work  for  eight  months  after  the  accident.  He  was  earn- 
ing forty  dollars  a  month  at  the  time  of  the  accident.  At  the 
time  of  trial  he  was  working  as  a  section-hand,  and  earning  $MO 
a  day.  We  are  unable  to  say,  under  such  circumstances,  the 
verdict  is  excessive.     Affirmed. 

Exceitive  Damage*  for  Personal  Injuriet.— See  Houston  &  T.  C.  R.  Co.  v. 
Lee,  34.  Am.  &  Eiip.  R.  Cas.  452,  and  cases  collected  in  note,  p.  456. 

Conctruetlon  of  ^  1307  tows  Code,  Impoiing  on  Railroad  Companiet 
Liability  for  Negligence  of  their  Eitiployeei. — The  sUIutc  before  the  court 
in  ttie  [iriiicipal  case  has  been  the  subject  for  judicial  construction  in  a. 
large  number  of  other  cases.  It  has  been  held  that  a  workman_in  a  rail- 
way company's  shops  is  not  within  the  statute  (Potter  v.  Chicago,  etc.,  R. 
Co.,  46  Iowa,  399);  but  a  person  engaged  in  working  on  a  bridge  and  obliged 
to  ride  on  the  company's  train  (Schroeder  v.  Chicago, etc.,  R.  Co., 4c  Iowa, 
344I,  a  section-hand  (Fransden  v.  Chicago,  etc.,  R.  Co.,  36  Iowa,  372),  and 
a  hand  engaged  on  a  gravel  or  dirt  train  (McKnight  i/.  Iowa  &  M.  R. 
Const.  Co.,  43  Iowa,  406 ;  "Deppe  i'.  Chicago,  etc.,  R.  Co..  36  Iowa,  52.  Sec 
Locke  V.  Sioui  City  K.  Co.,  46  Iowa,  109),  have  been  held  to  be  within 
the  act.  Piainiifl,  a  section-hand  in  the  employ  of  defendant,  was  directed 
to  get  on  a  loaded  moving  train,  by  the  conductor  and  others  in  charge  of 
the  train,  to  go  to  another  place  to  help  to  unload  it,  and  on  attempting 
to  do  so  was  thrown  down,  and  received  personal  injuries,  //rid,  that 
such  injuries  occurred  in  the  "  use  and  operation  "  of  the  tram,  within  tiie 
meaning  of  the  statute.  Rayburn  v.  Central  Iowa  R.  Co.  (Iowa),  35  N.W. 
Rep.  6oi5.  An  employee  ol  a  railroad  company,  whose  duty  it  is  to  assist 
in  loading  and  unloading  gravel  cars,  and  to  perform  any  other  service  re- 
quired of  him  In  or  about  such  work,  and  to  ride  back  and  forth  on  the 
gravel  cars,  is  a  person  employed  in  the  operation  of  the  road,  within  the 
meaning  of  the  act.  Handelun  v.  Burlington,  C.  &  N.  R.  Co  ,  73  Iowa, 
709. 

An  employee  whose  duties  consist  in  wiping  off  engines  and  in  opening 
and  shutting  the  doors  of  a  round-house  is  not  such  an  employee  "  con- 
nected with  the  use  and  operation  of  the  railway"  as  can  recover  for  the 
negligence  of  a  fellow-servant  in  shutting  such  doors.  Malone  v.  Burling- 
ton, etc..  R.  Co.,  61  Iowa,  320 ;  1 1  Am.  &  Eng.  R.  Cas.  165.  Where  the 
regular  brakeman  of  a  tram  is  absent,  and  the  proper  and  safe  management 
of  the  train  so  requires,  the  conductor  has  authority  to  supply  the  place  of 
such  absent  brakeman  ;  and  (or  the  time  being  such  person  is  an  employee 
of  the  railroad  and  entitled  to  recover  for  injury  caused  by  the  negligence 
of  a  co-employee.  Sloan  i/.  Central  Iowa  R.  Co..  6i  Iowa,  728;  11  Am.& 
Eng.  R.  Cas.  145.  If  an  employee  is  injured  while  riding  on  a  hand-car 
through  the  negligence  of  the  boss  in  charge,  the  company  is  liable. 
Hoben  V.  Burlington,  etc..  R.  Co.,  2o  Iowa,  563.  And  a  private  detective, 
injured  while  walking  on  track,  in  accordance  with  directions  of  company, 
and  negligently  run  over,  is  within  the  protection  of  the  statutory  provision. 
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Pyni  V.  Chicago,  etc..  R.  Co.,  50  Iowa,  223.  A  person  injured  in  operating 
a  ditching  macliine,  which  is  carried  on  a  car  and  worked  by  the  move- 
ment of  the  car  on  the  railroad  track,  comes  within  the  provision;  and 
evidence  tending  to  show  that  the  injury  was  caused  by  the  negligence  of 
co-employees  should  be  submitted  to  the  jury.  Nelson  w.  Chicago,  etc., 
R.  <Zo.  (Iowa),  35  N.  W.  Rep.  61 1.  A  laborer  employed  by  a  railway  com- 
pany, on  a  train  used  for  hauling  sand,  to  assist  in  loading  and  unloading 
the  cars,  rode  upon  the  train  in  passing  between  the  pit  and  the  points  on 
the  track  where  the  sand  was  deposited.  Htlii,  that  as,  in  the  performance 
of  his  duties,  he  was  exposed  to  all  the  ordinary  risks  arising  from  the 
operation  of  the  train,  he  was  within  the  class  of  employees  to  whom  the 
statute  gives  a  remedy.  Handelun  v.  Burlington,  etc..  R.  Co.,  72  Iowa, 
709  But  an  employee  whose  duty  is  to  repair  cars  while  standing  upon 
the  track,  and  who  Is  sometimes  required  to  ride  on  the  trains  of  the 
company  from  place  to  place,  is  not  employed  in  the  operation  of  tbe  road 
in  such  sense  as  to  bring  him  within  the  protection  of  the  provision. 
Foley  V.  Chicago,  etc.,  R.  Co.,  64,  Iowa,  644.  But  where  an  employee  was 
injured  by  appliances  connected  wiili  the  round-house,  it  was  held  that  it 
was  not  error  to  instruct  the  jury  that  it  was  a  part  of  plaintiff's  duty  to 
keep  such  appliances  in  a  safe  condition,  or  Chat  it  was  the  duty  of  another 
employee  of  the  same  kind  to  do  SO,  and  that  they  both,  or  either  of  them, 
neglected  to  do  so,  then  the  plaintiff  could  not  recover,  the  employees  not 
being  engaged  in  the  operation  of  the  road.  Manning  v.  Burlmgton,  etc., 
R.  Co.,  64  Iowa,  140 ;  1 5  Am.  &  Eng.  R.  Cas.  171.  And  where  employees 
are  engaged  in  elevating  coal  to  a  platform,  to  supply  the  engine,  their 
duties  are  not  so  connected  with  the  use  and  operation  of  the  railroad, 
that  one  of  them  could  recover  for  injuries  received  through  the  negligence 
of  the  other.  Stroble  v.  Chicago,  etc.,  R.  Co.,  70  Iowa,  555;  28  Am.  & 
Eng  R.'Cas.  510;  and  see  Luce  *.  Chicago,  etc.,  R.  Co.,  67  Iowa,  75. 

Injuries  to  an  employee  bjr  reason  of  the  negligence  of  another,  both 
engaged  in  the  work  of^  repairing  a  track,  such  injury  not  resulting  from 
the  operation  of  the  railroad,  are  not  within  the  provision  of  the  statute. 
Watson  V,  Chicago,  etc.,  R.  Co.,  68  Iowa,  22.  And  where  an  accident,  by 
which  an  employee  is  injured,  is  caused  bj"  the  act  of  an  inferior  employee 
acting  under  the  direction  of  such  superior,  the  latter  cannot  recover  for 
an  injury  received.  Dewey  w.  Chicago,  etc.,  R.  Co.,  31  Iowa,  373.  An 
employee  who  stands  in  the  relation  of  vice- principal  to  the  men  under 
his  control  is  an  employee  within  the  meaning  of  the  section,  and  can  re- 
cover of  a  railroad  company  by  reason  of  the  negligence  of  the  men 
selected  by  himself,  and  whom  he  may  discharge  or  retain  in  his  employ- 
ment (or  the  employment  of  the  company)  as  he  sees  fit.  It  is  not  provided 
that  the  negligent  and  the  injured  employee  shall  be  co-employees  in  the 
same  general  employment,  in  the  sense  that  they  must  be  equal  in  power 
and  authority ;  all  that  is  required  is,  that  both  shall  be  employees  of  the 
corporation.  Houser  v.  Chicago,  R.  I.  &  P.  R,  Co.,  60  Iowa,  230;  8  Am. 
&.  £ng.  R.  Cas.  joo. 

The  statute  does  not  exonerate  the  injured  party  from  the  necessity  of 
exercising  reasonable  care  in  order  that  he  may  recover.  Murphy  -v.  Chi- 
cago, etc.,  R.  Co.,  45  Iowa.  661.  A  receiver  who  is  managing  a  raitw;iy 
tinder  the  direction  of  the  court  is  within  this  section,  and  may  be  charged 
and  a  recovery  maintained  against  him  as  a  person  operating  a  railway. 
Sloan  V.  Central  Iowa  R.  Co.,  63  Iowa,  728  ;  it  Am.  &  Eng.  R.  Cas.  145. 
The  fact  that  a  lessee  may  be  held  liable  under  this  section  does  not  pre- 
vent recovery  against  the  owner  of  the  road  (Bower  v.  Burlington,  etc., 
R.Co.,  43  Iowa,  346) ;  and  the  running  of  special  trains  over  the  railway  by 
a  construction  company,  in  constructing  it,  is  operating  a  railway,  within 
the  meaning  of  the  statute.     McKnight  i'.  lowaA  M.  R.Co.,  4.3  Iowa.  406. 
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A  mining  company  is  not  liable  for  injuries  caused  to  one  of  its  eniployecs 
by  the  n^ligence  of  a  coemployee.  Peterson  v.  Whitebreast  Coal  A 
Mining  Co.,  50  Iowa,  673:  Troughear  v.  Lower  Vein  Coal  Co.,  6j  Iowa, 
576. 

Injuriei  to  Servant— Liability— Evld«nc«  of  Nagligencei — Deceased,  a  sec- 
tion-hand, was  directed  to  go  along  liie  tracii  t<i  get  some'  tools.  A  train 
with  a  tender  in  front  started  in  that  direction  and  deceased  went  on  it 
until  it  stopped  short  of  the  place  to  which  he  was  eoing.  He  then  left 
the  tender  and  started  on  his  way  along  the  track.  For  some  puipose  he 
stopped  on  the  track  but  a  short  distance  from  the  tender,  which  moved 
along  and  ran  over  him  whilst  going  at  a  very  slow  rate  of  speed.  The 
injury  occurred  at  a  place  where  the  law  did  not  require  any  signals  to  be 
given  for  the  protection  of  any  person.  It  was  not  shown  that  the  engineer 
or  any  other  person  operating  the  train  was  incompetent,  nor  even  that 
the  engineer  was  negligent.  The  evidence,  however,  tended  to  show  that 
the  deceased  was  on  the  tracLc  so  near  to  the  tender  that  the  engineer 
could  not  see  liim.  //eid,  that  the  evidence  was  net  sufficient  to  chaJ^e 
the  railroad  company  with  iiability  for  the  accident.  Trinity  A  S.  R.  &. 
9.  MitclieU  (Tex,),  10  S.  W.  Rep,  698. 
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(/<wa  Supreme  Court.  September  7,  i«88.) 

InJurlM  to  Employws— Nsgllgencs — Provlnoa  of  Jury r— Plaintiff,  a  "car- 
catcher,"  was  injured  while  attempting  to  reach  the  top  of  a  freight  car. 
The  evidence  showed  that  the  car  in  question  was  furnished  with  ladden 
at  the  ends,  whilst  other  cars  usually  had  ladders  on  the  sides.  The  cats 
collided  with  the  rear  car  of  a  number  that  had  been  switched  onto  the  , 
next  tracic,  but  had  not  been  drawn  far  enoueh  from  the  switch-stand  \t> 
clear  the  car  on  which  plaintiff  was.  The  nighton  which  the  accidenttook 
place  was  very  dark.  /Jeld,  that  an  instrttction  which  attributed  plaintllTi 
injuries  to  the  position  of  the  ladder  which  he  was  climbing,  and  to  the 
darkness,  wa.-i  properly  refused,  when  it  ignored  the  fact  that  if  plaintiff 
acted  with  proper  care  on  his  part,  and  the  accident  was  due  to  the  negli- 
gence of  another  employee  which  caused  the  car  of  plaintiff  to  be  thrown 
onto  a  track  which  wa.i  not  clear,  the  defendant  would  be  liable. 

Sam  a— Contributory  Nogiigence — Um  of  Rear  Ladd«r. — Where  the  evi- 
dence shows  thiit  it  is  customary  and  proper  for  a  car-catcher  to  use  the 
ladder  whicli  he  can  first  reach,  an  instruction  that  if  there  was  a  ladder 
on  each  end  of  the  car  it  was  the  duty  of  the  car-catcher  to  adopt  the 
safer  course  oF  getting  upon  the  rear  ladder,  and  that  if  he  did  not  do  so 
he  is  guilty  of  cnntribotory  negligence,  is  properly  refuserf. 

Same— Permanent  Injuries— Expectancy  of  Life- CariUle  Tablefc— In 
Iowa  the  Carlisle  tables  are  admissible,  in  an  action  for  damages  for  per- 
manent personal  injuries,  to  show  the  plaintiff's  expectancy  of  life. 

Same— Measure  of  Damages- Expectation  of  Promotion.- The  plainuH's 
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czpectalion  of  promotion  is  too  remote  to  be  taken  into  consideration 
ithea  it  is  not  sliown  that  he  was  qualified  to  receive  promotion,  or  that 
he  had  any  reason  to  expect  promotion,  and  evidence  of  the  earnings  of 
persons  occupying  higher  grades  of  employment,  is  improperly  admitted. 

Appeal  from  District  Court,  Poweshiek  County. 

Action  to  recover  damages  sustained  by  plaintiff,  a  switchman 
in-  the  defendant's  employ,  through  the  alleged  negligence  of 
the  defendant.  The  jury  having  returned  a  verdict  in  favor  of 
the  plaintiff,  and  a  motion  for  a  new  trial  having  been  over- 
ruled, the  defendant  appeals. 

5.  JC.  Tracy  for  appellant. 

Scott  &  Clute  for  appellee. 

Robinson,  J. — The  plaintiff  was  employed  by  defendant  in 
its  yards  at  Cedar  Rapids,  in  the  business  of  switching  cars. 
He  received  the  injury  of  which  he  complains  on  the  night  of 
the  31st  day  of  August,  1887,  while  engaged  in  the  ^^ 

line  of  his  duties.  The  switching  crew  of  which  he 
was  a  member  consisted  of  the  foreman,  under  whose  directions 
the  switching  was  done,  the  engineer  and  fireman,  and  plaintiff 
and  another  person,  who  were  known  as  "car-catchers."  In 
addition  to  these  men  there  was  an  employee  whose  duty  it  was 
to  throw  the  switches.  It  was  the  duty  of  the  foreman  to  check 
the  train,  to  cut  off  the  cars,  and  to  inform  the  switch-thrower 
as  to  the  tracks  on  which  he  wished  theni  placed.  It  was  the 
duty  of  the  car-catchers  to  ride  the  cars  cut  off  by  the  foreman 
until  their  destination  was  reached,  to  prevent  their  doing  dam- 
age, to  couple  them  to  other  cars  when  necessary,  and  to  notify 
the  switch-thrower  when  the  cars  failed  to  clear  other  tracks. 
It  was  the  business  of  the  switch-thrower  to  throw  the  switches, 
under  the  direction  of  the  foreman,  to  see  that  the  cars  thrown 
onto  one  track  should  clear  all  others,  and,  when  the  track  upon 
which  the  foreman  desired  to  switch  a  car  was  clear  for  that 
purpose,  to  give  notice  of  that  fact.  At  the  time  of  the  accident 
the  car-catcher  employed  with  plaintiff  had  taken  charge  of  a 
"cut,"  and  was  engaged  in  making  a  coupling  before  the  cars 
bad  ceased  to  move.  A  car  was  cut  by  the  foreman,  which  it 
was  the  duty  of  plaintiff  to  ridei  It  was  thrown  onto  a  track 
next  to  the  one  where  his  co'mpaniqn  was  engaged  in  coupling, 
and  plaintiff  commenced  climbing  up  the  forward  ladder  to  reach 
the  top  of  the  car.  When  he  wate  part  way  up,  his  car  collided 
with  the  rear  car  of  the  "  cut"  on  the  next  track.  This  had  not 
been  thrown  far  enough  from  the  switch  to  clear  the  car  of 
plaintifiF,  and  the  result  was  that  plaintiff  was  caught  between 
the  cars  of  the  two  cuts  in  such  a  manner  that  his  right  leg  was 
broken  and  permanently  disabled. 

I.  The  plaintiff  was  injured  while  attempting  to  reach  the  top 
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of  a  car  of  the  Chicago,  Rock  Island  &  Pacific  R.  Co.  The 
lutraiUaa—  evidence  tends  to  show  that  all  box  cars  of  that  com- 
KMMmiitiiiif  pany  are  furnished  with  ladders  at  the  ends,  while 
fDrBi«iic«M  all  similar  cars  of  defendant  have  the  ladders  on  the 
optyM.  gjjgg.  j^igQ  that  the  accident  would  have  been  less 
likely  to  happen  in  daylight.  It  is  contended  by  appellant  that 
the  injuries  to  plaintiff  resulted  from  the  position  of  the  ladder 
which  he  was  climbing,  or  from  the  darkness,  or  from  both 
causes  combined  ;  and  that,  since  defendant  was  not  responsible 
for  either  cause,  it  is  not  liable  in  this  action,  and  that  the 
court  erred  in  refusing  to  give  certain  instructions  to  that  effect. 
The  instructions  asked  and  refused  ignore  the  fact  that  if  plain- 
tiff acted  with  proper  care  on  his  part,  and  the  accident  was  due 
to  the  negligence  of  another  employee,  which  caused  the  car  of 
plaintiff  to  be  thrown  onto  a  track  which  was  not  clear,  then 
defendant  would  be  liable. 

2.  The  defendant  asked  the  court  to  give  to  the  jury  an  in- 
struction as  follows :  "  If  you  find  from  the  evidence  that  there 

was  a  ladder  on  each  end  of  this  car,  then  it  was  bis 
'^M'ti'ffV*'  duty  to  adopt  the  safer  course  in  getting  upon  this 
•nJdder."'**  car;  and  if  he  would  have  escaped  injury  by  getting 

upon  the  rear  ladder,  then  it  was  his  duty  to  adopt 
the  safer  way  of  doing  the  work;  and  if  he  did  not  do  so,  and 
was  injured  in  consequence  thereof,  then  he  cannot  recover." 
The  refusal  of  the  court  to  give  this  instruction  is  assigned  as 
error.  The  evidence  did  not  warrant  the  giving  of  this  instruc- 
tion. It  was  not  shown  that  there  were  two  ladders  in  good 
order  on  the  car  In  question.  The  plaintiff  stated  that  there  was 
no  means  of  getting  on  the  car  excepting  the  one  he  used,  and 
the  evidence  tended  to  show  that  it  was  customary  and  proper 
for  the  car-catcher  to  use  the  ladder  which  he  could  first  reach. 
Certainly  it  cannot  be  said  as  a  matter  of  law  that  it  was  his 
duty  to  inspect  both  ends  of  the  car  to  ascertain  where  the 
ascent  could  be  made  with  greatest  safety,  in  view  of  the  facts 
that  the  car  was  moving,  that  the  night  was  dark,  and  that 
promptness  of  action  on  his  part  was  necessary. 

3.  Appellant  complains  of  the  ruling  of  the  court  below  which 
admitted  in  evidence  the  Carlisle  tables,  to  show  plaintiff's  ex- 
pectancy of  life,  and  cites  Nelson  v.  Chicago,  R,  I,  & 

^■Ilriw  "**  P-  K-  Co..  38  Iowa,  564,  and  Simonson  v.  Chicago, 
R.  I,  &  P.  R.  Co.,  49  Iowa,  88,  in  support  of  its  posi- 
tion. But  the  case  first  named  was  overruled  in  Knapp  v.  Sioux 
City  &  P.  R.  Co.,  71  Iowa,  41,  and  the  next  case  is  not  in  con- 
flict with  the  one  last  cited.  The  injury  to  plaintiff  is  shown 
to  be  permanent,  and  it  was  therefore  proper  to  show  his  ex- 
pectancy of  life. 

4.  The  district  court  permitted  the  plaintiff  to  show,  against 
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the  objections  of  defendant,  that  there  was  a  line  of  promotion 
in  the  business  in  which  he  was  engaged  when  injured;  B,i4„^,f 
that  the  grade  next  to  the  one  held  by  plaintiff  was  <kH«i*f  fra> 

switch-thrower,  without  increase  of  pay;  that  the  "?*'?",'■**" 
next  grade  was  that  of  yard-master,  with  a  salary  of  "  *" 
$ioo  per  month;  and  that  the  next  was  that  of  trainmaster, 
with  a  further  increase  of  salary.  Appellant  complains  of  the 
admission  of  this  evidence,  and  we  think  with  su^cient  cause. 
The  plaintiff  was  receiving  $2.07  for  each  night's  service,  and 
was  working  .every  night.  While  it  may  be  conceded  that 
the  evidence  shows  that  plaintiff  is  unfitted  to  discbarge  the 
duties  of  the  grades  named  by  reason  of  his  injuries,  yet  it  does 
not  show,  nor  tend  to  show,  that,  he  had  any  reason  to  expect 
promotion.  Certainly  it  is  not  shown  that  he  failed  to  receive 
it  in  consequence  of  his  injuries.  It  is  not  shown  that  he  was 
qualified  to  receive  promotion.  The  damages  which  plaintiff 
sought  to  prove  by  the  evidence  in  question  were  not  pleaded, 
and  were  of  a  speculative  and  remote  character.  Counsel  for 
appellee  insist  that  the  evidence  was  admissible,  and  cite  Belair 
V.  Chicago  &  N.  W.  R.  Co.,  43  Iowa,  676,  in  support  of  their 
view.  Some  of  the  language  of  the  opinion  in  that  case  gives 
color  to  their  claim,  but  what  was  there  said  in  regard  to  the 
matter  now  under  consideration  was  at  most  in  the  nature  of  a 
dictum.  Our  conclusion  in  this  case  is  in  accordance  with  the 
ruling  in  Brown  v.  Chicago,  R,  I.  &  P.  R.  Co.,  64  Iowa,  656. 
See  also  Brown  v.  Cummings,  7  Allen  (Mass.),  507,  In  cases 
like  this  it  is  proper  to  show  the  skill  and  capacity  of  the  person 
injured,  both  before  and  after  the  injury  was  received,  and  any 
special  damage  of  which  the  injury  was  the  proximate  cause; 
but  it  would  be  contrary  to  well-established  and  approved  rules 
of  law  to  permit  the  injured  person  to  show  in  aggravation  of 
damages  that  promotions  are  made,  and  wages  increased,  in  the 
business  in  which  he  was  engaged  when  injured,  without  at  least 
showing  that  he  was  in  the  direct  line  of  promotion.  Whether 
he  need  show  more  than  that  is  a  question  not  involved  in  this 
case. 

5.  Other  questions  discussed  by  counsel  are  of  such  a  nature 
as  not  to  require  further  consideration,  in  consequence  of  the 
disposition  we  make  of  the  case. 

For  the  error  pointed  out  the  judgment  of  the  district  court 
is  reversed, 

Ua  Tibiae— Admitslbillty  In  Evidanca.— See  Burlington,  etc.,  R.  Co.  v. 
Coaies,  15  Am.&Eng.  R.  Cas.  265:  Scheffler  v.  Minneapolis,  etc..  R.Co., 
19  lb.  173,  and  note  176. 
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i^IndianaSuprtnte  Court,  January  lo,  1889.) 

InJurlM  Causing  Daath — Plaading — Avermsnt  of  Oama(«< — tn  an  action 
for  negligently  causing  the  death  of  one  who  left  a  widow  and  infant 
child,  a  eeneral  averment  of  damages,  without  averting  actual  pecuniary 
loss  by  tliose  for  whose  benefit  the  suit  is  brought,  is  sufficient  as  against 
a  demurrer  to  the  complaint. 

Sam*-^  Brake  man-  Sunday  Law.^An  action  to  recover  damages  for  the 
death  of  a  brakeman  which  was  caused  by  the  negligent  failure  of  the 
defendent  to  furnish  safe  and  suitable  appliances  may  be  m^dntained 
notwithstanding  the  fact  that  the  injury  causing  the  death  was  received 
on  Sunday,  whilst  the  deceased  was  acting  in  violation  of  the  Sunday  law. 

Same— Defectiva  Appliances— Duty  of  Servant  to  Inspect. — Where  a  de- 
fect in  a  brake  was  not  discoverable  by  the  plaintiff,  except  by  stooping 
down  and  looking  under  the  car,  such  defect  rs  not  of  so  obvious  a  nature 
as  to  charge  the  brakeman  with  the  assumption  of  risks  arising  from  its 

Same— E vide nc«— Declarations— Rm  Q«ste. — Declarations  by  an  injured 
person  made  within  two  minutes  uf  the  accident,  while  he  was  being 
removed  from  under  the  wheels  of  the  car  which  had  passed  over  him, 

are  admissible  as  part  of  the  res  gesta. 

Appeal  from  Circuit  Court,  Benton  County. 

Action  by  James  Buck,  administrator,  against  the  Louisville, 
New  Albany  &  Chicago  R.  ,Co.  to  recover  damages  for 
negligently  causing  the  death  of  plaintiff's  intestate,  George 
H.  Bennett.  A  verdict  was  returned  for  the  plaintiff,  and  the 
defendant  appeals. 

Geo.  W.  EasUy,  Geo.  W.  Friedley,  and  Geo.  R.  Eldridge  for 
appellant. 

E.  P.  Hammond,  Wm.  B.  Austin,  and  Coffroth  &  Stuart  for 
appellee. 

Mitchell,  J. — Buck,  as  administrator  of  the  estate  of  George 
H.  Bennett,  deceased,  commenced  suit  against  the  Louisville, 
New  Albany  &  Chicago  R.  Co.  alleging  that  the  company 
had  wrongfully  caused  the  death  of  the  decedent,  to  the  dam- 
Caneuut.  ^^^  °'  ^'^  surviving  widow  and  child.  The  com- 
plaint was  in  three  paragraphs,  ■  It  is  charged  in  the 
first  two  paragraphs  that  the  intestate  was  in  the  employ  of 
the  railway  company  as  brakeman,  and  that  he  was  fatally 
injured  while  uncoupling  cars  on   account   of  dangerous  and 
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defective  appliances  and  machinery  which  the  company  negli- 
gently supplied.  The  same  facts,  substantially,  were  stated  in 
the  third  paragraph,  with  the  addition  that  the  accident  and 
fatal  injury  to  the  plaintiff's  intestate  were  caused  by  the  care- 
less and  negligent  habits,  and  by  the  incompetency,  of  the 
engineer  who  had  control  of  the  engine  at  the  time  the  accident 
happened,  and  that  the  inconipetency  and  negligent  habits  of 
the  engineer  were  known  to  the  company  and  unknown  to  the 
intestate.  No  question  is  made  as  to  the  sufficiency  of  the 
complaint,  except  it  is  urged  that  it  does  not  sufficiently  appear 
by  any  averment  therein  that  the  widow  or  child  of  the  dece- 
dent sustained  damage  in  anywise  on  account  of  the  defendant's 
negligence. 

The  averments  in  the  complaint  relevant  to  the  point  thus 
made  are  that  Bennett  was  in  the  employment  of  the  defendant 
asbrakeman  at  the  time  of  his  death,  and  that  he  left  surviving 
him,  as  his  next  of  kin  and  only  heirs,  his  widow,  Fidelia  J. 
Bennett,  and  his  daughter,  Longretta  May  Bennett,  both  of 
whom  are  still  living,— the  latter  being  four  years  of  age.  It 
is  also  averred  that  "said  administrator  brings  this  action  for 
the  use  and  benefit  of  said  widow  and  child,  who,  by  reason  x)f 
the  death  of  said  decedent,  as  aforesaid,  have  sustained  damages 
in  the  sum  of  $10,000. 

For  the  appellant  it  is  insisted  that  the  general  averment  that 
the  widow  and  child  of  the  decedent  had  sustained  damages  in 
a  specified  sum  was  not  sufficient,  but  that  the  pecuniary  loss, 
either  present  or  prospective,  resulting  to  them  from  the  intes- 
tate's death  should  have  been  specially  pleaded. 
Regan  v,  Chicago,  M.  &  St.  P.  R.  Co.,  51  Wis.  599,  oe»er»i««r- 
is  relied  on  to  sustain  the  view  thus  contended  for,  ■•■tafjiiH- 
Without  pointing  out  the  distinction  between  the  •«««««i«^ 
case  cited  and  that  under  examination  in  respect  to 
the  question  involved,  it  is  sufficient  to  say  it  appears  in  the 
complaint  in  the  present  case  that  the  decedent  was,  at  the  time 
of  his  death,  in  the  employ  of  the  railroad  company  as  a  brake- 
man,  and  that  he  left  a  widow  and  one  child  four  years  old.  It 
is  an  unavoidable  inference,  therefore,  that  he  was  in  the  vigor 
of  manhood,  and  that,  he  was  at  the  time  engaged  in  earning 
money  for  the  support  of  his  wife  and  child.  Kelley  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  50  Wis.  381,  2  Am.  &  Eng.  R.  Cas.  65. 
Section  284,  Rev.  St.  1881,  givesrf  riRht  of  action  to  the  persooal 
representative  for  the  benefit  of  the  widow  and  children  or 
next  of  kin  of  one  whose  death  has  been  caused  by  the  wrongful 
act  or  omission  of  another,  provided  the  former  could  have 
maintained  an  action  against  the  latter  had  he  lived.  While 
there  is  some  discord  in  the  decisions  of  courts  in  respect  to  the 
right  to  maintain  the  action,  even  for  nominal  damages,  without 
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averring  and  proving  actual  pecuniary  loss  by  those  for  whose 
benefit  the  suit  is  brought,  there  can  be  no  doubt  but  that, 
within  the  rule  generally  prevailing,  the  law  will  imply  substan- 
tial pecuniary  loss  In  some  amount  to  the  wife  and  child  from 
the  death  of  one  who  sustained  the  relation  of  husband  and 
father  to  them,  and  who  was  at  the  time  presumably  receiving 
wages,  and  who  was  therefore  possessed  of  the  ability  to 
discharge  his  obligation  to  support  those  dependent  upon  him. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber,  33  Kan.  543,  2\  Am.  & 
Eng.  R.  Cas.  418;  Houghkirk  v.  President,  92  N.  Y.  2 ig;  i 
Shear.  8e  R.  Neg.  (4th  Ed.)  §  137. 

Whatever  the  rule  may  require  as  applied  to  other  cases,  and 
in  respect  to  the  quanlum  or  character  of  proof  on  the  subject 
of  pecuniary  loss,  there  can  be  no  doubt  but  that  a  general 
averment  of  damages  in  a  case  like  the  present  ts  sufficient  as 
against  a  demurrer  to  the  complaint.  It  may  be  well  to  observe 
here,  as  applicable  to  this  question,  which  is  presented  in  another 
aspect  later  on  in  the  record,  that  no  precise  rule  for  estimating 
the  loss  recoverable  under  the  statute  can  be  laid  down.  When 
the  relation  of  the  party  whose  death  has  been  caused,  to 
those  (or  whose  benefit  the  suit  is  being  prosecuted,  has  been 
shown  and  his  obligation,  disposition,  and  ability  to  earn  wages 
or  conduct  business,  and  to  care  for,  support,  advise,  and  pro- 
tect those  dependent  upon  him,  the  matter  is  then  to  be  submitted 
to  the  judgment  and  sense  of  justice  of  the  jury.  Board  of 
Commissioners  v.  Legg,  93  Ind.  523  ;  Tilley  v.  Hudson  R.  R. 
Co.,  29  N.  Y.  282:  Castello  v.  Landwehr,  28  Wis.  522. 

The  jury  returned  a  special  verdict,  which,  so  far  as  they  are 
material  to  the  questions  for  decision,  exhibited  the  following 
facts  :  The  deceased,  a  man  about  thirty  years  of  age,  in  good 
health,  and  of  industrious  habits,  was  in  the  employment  of  the 
defendant  railway  company  as  brakemanon  a  freight  train.  On 
Sunday  night,  November  25,  1883,  the  train  of  which  he  was 
one  of  the  crew  left  Michigan  City  for  La  Fayette. 
^!^i»rtiei.  Betweengand  loo'clock  the  train  was  stopped  at  the 
'  crossing  of  the  Pan  Handle  R.  for  the  purpose  of 
taking  on  more  cars.  It  was  part  of  the  duty  of  the  decedent 
to  couple  and  uncouple  cars  which  were  to  be  attached  to  or 
detached  from  the  train.  Soon  after  the  train  stopped,  he  went 
in  between  the  engine  and  the  car  attached  to  it  for  the  purpose 
o[  uncoupling  the  car  from  ■  the  engine.  The  car  was  loaded 
with  lumber,  and  belonged  to  the  defendant  company,  but  the 
decedent  had  never  seen  it  until  after  it  was  loaded,  when  start- 
ing from  Michigan  City.  The  reach-rod  which,  when  properly 
adjusted,  held  the  brake-beam  in  place,  was,  and  had  been  for 
several  days,  absent  from  the  brake-beam,  in  front  of  the  wheels 
on  the  car  next  the  engine.     The  absence  of  this  rod  was  un- 
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known  to  the  decedent,  but  the  jury  find  that  it  was  or  might 
have  been  known  to  the  defendant.  Its  absence  caused  the 
beam  to  hang  lower  and  more  forward  than  it  otherwise  would 
have  done ;  but  the  fact  that  the  rod  was  gone  was  not  discover- 
able except  by  one  stooping  down  and  looking  under  the  car. 
While  attempting  to  uncouple  the  car,  being  for  some  reason  un- 
able to  get  the  coupling-pin  out  of  the  draw-bar,  the  decedent 
held  the  pin  up  as  far  as  he  could  get  it,  and  then  signalled  the 
engineer  to  move  the  engine  forward.  The  engineer  obeyed  the 
signal,  but  immediately  and  without  warning  reversed  the  lever, 
and  threw  the  engine  back,  crowding  the  decedent  against  the 
car,  and  then  again  moved  forward.  While  so  crowded  back, 
and  before  he  could  recover  or  extricate  himself  from  his  posi- 
tion, the  decedent's  feet  were  caught  by  the  defectively  attached 
brake-beam,  and  he  was  thrown  under  and  run  over  by  the  car, 
which  was  moving  forward.  In  this  way  he  received  injuries 
which  are  particularly  described,  and  which  resulted  in  his 
death  the  following  morning.  It  was  found  that  the  decedent 
left  a  widow  and  child,  as  alleged  in  the  complaint,  and  that  they 
were  damaged  by  his  death  in  a  Specified  sum.  There  was  judg- 
ment for  the  plaintiff  accordingly. 

The  appellant  insists  that  the  judgment  ought  to  be  reversed, 
and  urges  as  one  of  the  reasons  thas  the  jury  found  that  the  in- 
jury which  resulted  in  the  intestate's  death  was  received  on 
Sunday,  while  he  was  engaged  at  common  labor  in 
pursuance  of  a  contract  with  the  railway  company,  Ti»uttoii»r 
and  that  it  was  not  made  to  appear  that  the  work  jj^^pj^ 
about  which  he  was  engaged  was  a  work  of  necessity,  eiadarwanrr- 
We  had  occasion  to  consider  this  question  in  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Frawley  i  lo  Ind.  i8,  28  Am.  &  Eng. 
R.  Cas.  308,  where  it  was  presented  in  substantially  the  same 
manner  as  in  the  present  case.  Our  conclusion  there  was  that 
a  person  injured  by  the  negligent  omission  of  another  to  perform 
a  legal  duty  would  not  be  denied  a  recovery,  even  though  it  ap- 
peared that  tfie  injured  person  was,  at  the  time  of  receiving  the 
injury,  acting  in  disobedience  of  his  collateral  obligation  to  the 
state,  which  required  of  him  the  observance  of  the  Sunday  law. 
If  the  railway  company  violated  its  duty  by  furnishing  machin- 
ery and  appliances  which  it  knew  were  defective,  the  danger  to 
an  employee  who  was  required  to  use  the  appliances,  in  ignor- 
ance of  their  defective  condition,  was  the  same  on  one  day  as 
on  another.  That  they  were  being  used  on  Sunday  rather  than 
on  Monday  neither  contributed  to,  nor  was  it  the  efiicjent  cause 
of,  the  injury  which  gave  rise  to  this  action,  nor  can  the  railroad 
company  now  interfere  and  become  the  champion  of  the  Sunday 
law  as  an  excuse  for  its  wrong,  or  to  defeat  a  recovery.  Sutton 
V,  Wauwatosa,  29  Wis.  28.     It  is  quite  true  that  a  plaintiff  will 
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in  no  case  be  permitted  to  recover  when  it  is  necessary  for  him 
to  prove  his  own  illegal  act  or  contract  as  a  part  of  his  cause  of- 
action,  or  when  an  essential  element  of  his  cause  of  action  is  his 
own  violation  of  law, — Holt  v.  Green,  73  Pa',  St.  198  ;  Coppell  v. 
Hall,  7  Wall.  (U.  S.)  SS8;  Steele  v.  Burkhardt,  104  Mass.  59; 
McGrath  v.  Merwin.  112  Mass.  467, — but  where  he  can  prove 
his  cause  of  action  without  proving  that  he  was  violating  the  law, 
even  though  it  appears  incidentally  that  he  .was  at  the  time  act- 
ing in  disobedience  of  some  statute,  unless  his  illegal  act  was  the 
efficient  or  proximate  cause  of  the  injury  complained  of,  or  unless 
the  illegal  act  or  contract  is  the  foundation  of  his  action,  a  re- 
covery may  be  sustained  nevertheless.     Cooley,  Torts  (2d.  Ed.), 

178.  179- 

Whoever  travels  about  from  place  to  place  for  the  purpose  of 
gaming  with  cards  or  otherwise,  acts  in  violation  of  a  criminal 
statute.  It  would  hardly  be  claimed  that  a  recovery  against  a 
common  carrier  would  be  denied  if  it  appeared  incidentally  in 
evidence  that  a  passenger  injured  through  the  carrier's  negligence 
was  travelling  in  violation  of  the  statute  against  gaming.  Why 
should  a  brakeman  who  is  required  to  work  in  violation  of  the 
Sunday  law  be  denied  a  recovery?  The  gist  of  the  action 
in  the  present  case  is  the  negligent  failure  of  the  railway 
company  to  furnish  safe  and  suitable  appliances,  whereby  the 
death  of  the  plaintiff's  intestate  was  wrongfully  caused  while  he 
was  in  the  company's  service  as  a  brakeman.  The  contract  of 
employment  and  the  time  when  the  injury  occurred  were  mere 
incidents  to,  and  were  in  no  respect  the  foundation  of,  the  action. 
Louisville,  N,  A,  &  C.  R.  Co.  v.  Frawley,  supra  j  Frost  i-.  Plumb, 
13  Am.  Law  Reg,  537,  It  may  be  conceded  that  the  decisions 
in  some  of  the  states  are  not  all  consistent  with  the  conclusions 
above  stated  ;  but  in  our  opinion  these  conclusions  are  in  accord 
with  the  better  view  of  the  subject,  and  have  the  support  of  the 
weight  of  authority. 

The  defendant  presented  to  the  court  43  separate  instructions, 
and  asked  that  they  be  given  the  jurj'.  Of  these,  20  were  given 
and  the  balance  refused.  The  refusal  to  give  these  instructions 
is  made  the  ground  of  complaint.  It  has  frequently 
8pMi*i  TrrAot  been  ruled  that  where  the  jury  has  been  required 
,",r,*""  to  return  a  special  verdict,  general  instructions  as  to 
the  law  of  the  case  are  not  proper.  The  court 
should  explain  to  the  jury  distinctly  what  facts  are  material  to 
be  found  within  the  issues,  and  give  them  such  instructions'  as 
will  enable  them  to  find  and  settle  the  facts,  so  that  the  law  may 
be  applied  to  the  facts  found  by  the  court.  Louisville,  N,  A,  & 
C.  R.  Co.  V.  Frawley,  supra ;  Louisville,  N,  A,  &  C,  R,  Co,  v. 
Flanagan,  iij  Ind,  488,  32  Am.  &  Eng.  R.  Cas.  488.  Within 
this  rule,  an  examination  of  the  instructions  given  by  the  pourt 
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leaves  no  doubt  but  that  the  jury  were  adequately  directed  in 
respect  to  the  facts  necessary  to  be  covered  by  the  special  find- 
ing. Leaving  out  of  view  all  of  the  facts  found  relating  to  the 
alleged  negligence  and  incompetency  of  the  engineer,  and  elimi- 
nating from  the  special  verdict  everything  in  the  nature  of  con- 
clusions of  law,  and  it  seems  to  us  the  facts  found  make  a  case 
justifying  a  recovery.  They  show  that  the  railroad  conipany 
failed  in  its  obligation  to  supply  its  employee  with  safe  andsuit- 
.  able  appliances  and  machinery  to  do  the  work  required  of  him, 
and  that  it  required  him  to  use  machinery  which  it  knew  to  be 
defective.  This  established  the  company's  negligence.  The 
special  verdict  also  shows  that  the  defect  in  the  machinery  was 
unknown  to  the  decedent ;  that  it  was  not  obvious,  and  could 
not  have  been  discovered  except  by  stooping  down  and  looking 
under  the  car.  This  showed  that  the  employee  was  not  guilty 
of  contributory  negligence  in  going  in  between  the  Cars  to  un- 
couple them,  notwithstanding  the  defective  condition  of  the  ^p- 
pliances. 

It  is  settled  beyond  controversy  that  railroad  employees  are 
presumed  to  understand  the  nature  and  hazards  of  the  employ- 
ment when  they  engage  in  the  service,  and  that  they  assume  all 
the  ordinary  risks  and  obvious  perils  incident  thereto.  Such 
risks  are  presumably  within  the  employee's  contract  ^^, Mi.M,< 
of  service.  Jenny  Electric  Light,  etc.,  Co.  v.  Murphy,  bjaBrKv** 
115  Ind.  566  (present  term).  This  does  not  mean,  — ut»^  *^ 
however,  that  the  latter  may  not  repose  confidence  in  '**'*■ 
the  prudence  and  caution  of  the  employer,  and  rest  on  the  pre- 
sumption that  he  has  also  dischai^ed  his  duty  by  supplying  ma- 
chinery  free  from  latent  defects  which  expose  the  employee  to 
extraordinary  and  hidden  perils.  Indiana  Car  Co.  v.  Parker,  lOO 
Ind.  181  ;  Hough  v.  Texas  &  P.  R.  Co.,  100  U.  S.  213.  While 
the  employer  may  expect  that  an  employee  will  be  vigilant  to 
observe,  and  that  he  will  be  on  the  alert  to  avoid,  all  known  and 
obvious  perils,  even  though  they  may  arise  from  defective  tools 
and  machinery  (Atlas  Engine  Works  v.  Randall,  loo  Ind.  293), 
yet  the  latter  is  not  bound  to  search  for  defects,  or  inspect  the 
appliances  furnished  him  to  see  whether  or  not  there  are  latent 
imperfections  in  or  about  them  which  render  their  use  more 
hazardous.  These  are  duties  of  the  master,  and  unless  the  de- 
fects are  such  as  to  be  obvious  to  any  one  giving  attention  to 
the  duties  of  the  occasion,  the  employee  has  a  right  to  assume 
that  the  employer  has  performed  his  duty  in  respect  to  the  im- 
plements  and  machinery  furnished.  Bradbury  v.  Goodwin,  108 
Ind.  286  ;  Little  Rock,  M.  R.  Sc  T.  R.  Co.  v.  Leverett,  48  Ark. 
333,  28  Am,  &  Eng.  R.  Cas.  459;  Fort  Wayne,  J.  &  S.  R.  Co. 
V.  Gildersleeve,  33  Mich.  133  ;  Hughes  v.  Winona  &  St.  P.  R. 
Ctto  27  Minn.  137  ;  Wood,  Mast.  &  Serv.  §  376. 


D,g,;,zeclbyG00gIC 


168     L0DI8VILLE,  NEW  ALBANY  AND  CHICAOttE.  CO.  V.  BUCK. 

The  facts  found,  very  clearly  furnish  a  basis  for  the  applica- 
tion of  the  foregoing  principles;  and  these  principles,  when  ap- 
plied to  the  facts  found,  sustain  the  judgment  of  the  court  upon 
the  special  verdict.  Many  of  the  instructions  asked  would,  if 
they  had  been  given,  necessarily  have  required  the  jury  to  return 
very  much  of  the  evidence  as  part  of  their  special  verdict,  while 
others  would  have  required  the  statement  of  mere  conclusions 
which  the  jury  could  not  properly  draw.  For  example,  in  one 
of  the  instructions  the  court  was  asked  to  require  the  jury  to  ■ 
find  what  was  the  proximate  cause  of  the  death  of  Bennett.  In 
another,  the  court  was  asked  to  require  the  jury  to  describe  in 
their  verdict  the  appliances  attached  to  the  car  for  the  purpose 
of  breaking  it.  The  facts  showing  the  manner  in  which  the  acci- 
dent and  injury  occurred,  and  the  condition  of  the  car  and  the 
appliances  attached  having  been  particularly  found  and  set  out 
in  the  special  verdict,  it  became  a  question  for  the  court  to  de- 
termine whether  or  not  the  intestate's  death  was  proximately 
caused  by  the  negligent  omission  of  duty  on  the  part  of  the  rail- 
road company.  We  are  unable  to  perceive  how  the  court  would 
have  been  aided  in  arriving  at  a  correct  conclusion  if  the  jury 
had  been  required  to  describe  the  appliances  in  their  verdict. 
The  material  facts  in  that  connection  were  that  there  inhered  in 
the  appliances  a  hidden  or  latent  defect,  which  increased  the 
ordinary  and  obvious  perils  of  the  service  in  which  the  intestate 
was  engaged,  and  which  made  them  an  efficient  agency  in  pro- 
ducing the  fatal  injury. 

We  have  examined  the  other  instructions  asked  and  refused, 
and,  without  commenting  upon  them  in  detail,  we  need  only  say 
the  court  committed  no  error  in  refusing  them. 

It  is  contended  that  the  court  erred  in  overruling  a  motion 
made  by  the  appellant  for  a  venire  de  novo.  In  this  we  do  not 
concur.  It  must  now  be  accepted  as  settled  that  a 
***ui*""'  special  verdict  will  not  be  considered  as  so  uncertain, 
Srt.  '""  ambiguous,  or  defective  as  that  no  judgment  can  be 
rendered  thereon,  because  some  of  the  issues  in  th( 
case  are  not  affirmatively  or  expressly  settled  or  determined 
thereon  one  way  or  the  other.  If  the  verdict  is  silent  concern- 
ing any  of  the  facts  in  issue,  the  court  wilt  assume,  upon  a  n)o- 
-  tion  such  as  that  under  consideration,  that  the  party  upon  whom 
rested  the  burden  of  proof  in  respect  to  those  facts  failed  to 
prove  them.  If  the  failure  to  find  the  facts  was  contrary  to  the 
evidence,  it  may  furnish  a  sufficient  reason  for  a  new  trial;  but 
the  failure  does  not  render  the  special  verdict  objectionable,  nor 
does  it  afford  any  ground  (or  a  venire  de  novo.  Glanlz  ik  City  of 
South  Bend,  106  Ind,  305  ;  Deeter  v.  Sellers,  102  Ind.  45S. 
Mitchell  V.  Colglazier,  106  Ind.  464. 

It  may  be  conceded  that  there  are  some  merely  evidentiary 
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facts  found  in  the  special  verdict,  and  that  it  also  embraces 
many  statements  which  are  essentiaily  conclusions  of  law.  Not- 
withstanding all  this,  it  seems  clear  to  us  that,  stripped  of  all 
these,  the  verdict  is  yet  sufficient  to  lead  up  to  and  support  the 
judgment,  and  that  the  motion  cannot  be  successfully  urged  on 
that  account. 

Questions  are  made  and  discussed  concerning  the  propriety  of 
rulings  of  the  court  in  admitting  evidence  tending  to  show  that 
the  engineer  who  had  the  engine  in  charge  at  the  time  the  de- 
cedent  was  injured  was  negligent  and  incompetent.  According 
to  our  view  of  the  case,  there  was  no  reversible  error  in  any  of 
these  rulings,  for  the  reason  that  the  special  verdict  sustains  the 
judgment,  even  though  all  the  facts  pertaining  to  the  competen- 
cy or  conduct  of  the  engineer  be  eliminated  from  the  case. 
While  we  have  discovered  no  error  in  the  rulings,  we  do  not  re- 
gard them  of  sufficient  materiality  to  justify  us  in  prolonging 
the  opinion  by  setting  them  out  separately  and  examining  them 
in  detail. 

The  only  other  question  which  requires  consideration  relates 
to  the  ruling  of  the  court  in  admitting  in  evidence  certain  dec- 
larations of  the  decedent  which  were  made  immediately  after 
he  was  injured,  and  substantially  while  he  was  being 
extricated  from  under  the  wheels  of  the  car  which  "^^"""V 
had  passed  over  him.  The  conductor  of  the  train  Keig«itj». 
testified  that  he  was  on  the  caboose  when  he  received 
notice  that  the  decedent  was  hurt,  and  that  he  immediately  ran 
forward  and  found  him  under  the  rear  end  of  the  second  car 
from  the  engine.  The  following  is  the  testimony  of  the  conduc- 
tor upon  which  the  objection  is  predicated  ;  "  When  I  took  him 
out  I  asked  him,  '  How  did  this  happen  ?'  He  told  me  that  he 
was  uncoupling  the  engine  from  the  first  car,  but  could  not  get 
th^  pin  clear  out  of  the  draw-bar,  and  had  to  hold  it  up,  and 
hallooed  to  the  engineer  to  go  ahead.  He  started,  and  by  some 
cause  'threw  the  engine  over'  and  came  back  against  him 
before  he  could  get  out,  and  crowded  him  back  against  the  car; 
and  the  brake-beam,  catching  his  leg,  pulled  him  down,  and  the 
cars  ran  over  him."  It  is  not  always  easy  to  determine  when 
declarations  having  relation  to  an  act  or  transaction  should  be 
received  as  part  of  the  res  geslte,  and  much  difllicuity  has  been 
experienced  in  the  effort  to  formulate  general  rules  applicable 
to  the  subject.  This  much  may,  however,  be  safely  said,  that 
declarations  which  are  the  natural  emanations  or  outgrowths  of 
the  act  or  occurrence  in  litigation,  although  not  precisely  con- 
current in  point  of  time,  if  they  were  yet  voluntarily  and  spon- 
taneously made  so  nearly  contemporaneous  as  to  be  in  the 
presence  of  the  transaction  which  they  illustrate  and  expl^n, 
and  were  made  under  such  circumstances  as  necessarily  t.o  ex. 
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dude  the  idea  of  design  or  deliberation,  must,  upon  the  clearest 
principles  of  justice,  be  admissible  as  part  of  the  act  or  trans- 
action itself.  Toledo  &  W.  R.  Co.  v.  Goddard,  25  Ind.  185 ; 
Lund  V.  Inhabitants  of  Tynesborough,  9  Cush,  (  Mass.)  41 ;  Com. 
V.  McPike,  3  Cush.  (Mass.)  181  ;  Augusta  Factory  v.  Barnes,  72 
Ga.  217  ;  Travelers  Insurance  Co.  v.  Mosley,  8  Wall.  (U.  S.)  397; 
People  I'.  Simpson,  48  Mich.  474;  Keyser  v.  Chicago  &  G.  T. 
R.  Co.  (  Mich.),  33  N.  W.  Rep.  867 ;  Kirby  v.  Com.,  77  Va.  681 ; 
City  of  Galveston  v.  Barbour,  62  Tex,  1 72,  8  Am.  &  Eng.  Corp, 
Cas.  577;  State  v.  Horan,  32  Minn.  393;  Little  Rock,  M.  R.  & 
T.  R.  Co.  f .  Leverett,  supra;  State  v.  Ah  Lois,  5  Nev.  99; 
Railroad  Co.  v.  Coyle,  55  Pa,  St.  396-402  :  Durkee  v.  Central 
Pac.  R.  Co.,6gCal.S33  ;  Lambert ».  People,29  Mich.  71  :  Hill's 
Case,  2  Gratt.  (Va.)  594 ;  Jordan's  Case,  25  Gratt.  (Va.)  945 ;  Har- 
riman  v.  Stowe,  57  Mo.  97 ;  Entwhistle  v.  Feighner,  60  Mo.  21 5; 
Elkins  V.  McKean,  79  Pa.  St.  501 ;  Hart  v.  Powell,  18  Ga.  639; 
Driscoll  V.  People,  47  Mich.  413  ;  Casey  v.  New  York  C  &  H. 
R.  R.  Co.,  78  N.  Y.  518  ;  McLeod  v.  Ginther,  80  Ky.  399,  15 
Am.  &  Eng.  R,  Cas.  291 ;  i  Whart.  Ev.  §§  258-67.  Any  other 
rule  would  in  many  instances  operate  to  defeat  the  accomplish- 
ment of  justice  by  excluding  evidence  of  the  most  trustworthy 
character.  While  some  of  the  cases  cited  above  carry  the  doc- 
trine to  its  extremest  length,  they  all  illustrate  and  apply  the 
general  principles  consistent  with  the  conclusions  we  have  here- 
tofore enunciated.  The  declarations  under  consideration  were 
made  within  not  to  exceed  two  minutes  of  the  occurrence,  white 
the  declarant  remained  in  the  presence  of  the  train  and  the 
alleged  defective  machinery  which  was  instrumental  In  produc- 
ing his  hurt,  and  before  he  had  been  removed  from  the  spot 
where  he  received  his  fatal  injury.  The  surrounding  circum- 
stances in  the  presence  of  which  the  declarations  were  uttered 
were  therefore  silent  witnesses  in  corroboration  of  his  statement. 
This  taken  into  connection  with  the  condition  of  the  decedent^ 
who  was  suffering  under  the  shock  of  an  injury  from  which  he 
died  in  about  six  hours  afterwards,  necessarily  excludes  the  idea 
of  calculation  or  ability  to  manufacture  evidence  for  future  pur- 
poses.    The  court  committed  no  error  in  admitting  the  evidence. 

There  are  a  number  of  incidental  questions  of  minor  import- 
ance presented  and  discussed  by  counsel,  but,  so  far  as  they  are 
material  to  the  case  as  we  have  felt  constrained  to  consider  it, 
they  have  all  been  disposed  of  by  what  has  preceded. 

Without  entering  upon  a  detailed  examination  of  the  evidence 
which  tends  to  support  the  verdict,  we  content  ourselves  with 
saying  that,  while  some  of  the  criticisms  of  counsel  seem  plausi- 
ble, and  carry  with  them  much  force,  we  are  nevertheless  con- 
.strained  to  hold,  since  there  was  some  evidence  which  the  court 
and  jury,  whose  duty  it  was  to  judge  of  its  weight  and  credibility, 
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accepted  as  sufficient,  that  the  judgment  cannot  now  be  dis- 
turbed. 

The  judgment  is  therefore  affirmed,,  with  costs. 

Right  of  Employees  Injured  on  Sunday  to  Recover  Damages.— It  is  the 
general  rule  tlial  a  railway  company  cannot  avail  itself  of  a  Sunday  law 
as  a  defence  to  an  action  against  it  by  an  injured  employee.  Louisville, 
N.  A.  &C.  R.Ca.v.  Frawley,  no  Ind.  l8.  aS  Am.  &  Enc.  R.  Cas.  30S,  cit- 
ing Patterson,  Railw.  Ace.  L-  PP-  64,65,  and  note;  Beach,  Cont.  Neg. 
pp.  186,  187.  270,  278:  Cooley,  Torts,  p.  155  :  ai  Cent.  L.  J.  515;  Mohney 
z:  Cook,  26  Pa.  342 ;  Phila..  etc..  R.  Co.  v.  Phila.  &  H.  De  G.  S.  T.  Co., 
23  How.  209:  Schmid  v.  Humphrey,  48  Iowa,  652;  Knowlton  v.  Mil- 
waulice.  etc..   R.  Co..   59  Wis.   278;   Wood,  Ry.  L.  $  318;  Wentworth  v. 

Jefferson,  60  N,  H.  158;  Opsalil  v.  judd,  30  Minn.  126;  Carroll  v.  Staten 
.  R.  Co.,  58  N.  Y.  1 26 :  Platz  v.  Cohoes,  89  N.  Y.  219 ;  Stewart  v.  Davis, 
31  Ark,  518,  25  Am.  Rep.  576 ;  Baldwin  V.  Barny",  12  R.  I.  392 ;  Johnson 
V.  Missouri  Pac.  R.  Co., 18  Neb.  690,  23  Am.  &  Eng.  R.  Cas.  429.  and  sec 
note,  23  Am.  &  Eng.  R.  Cas.  434.  In  Masaachusetts.  however,  it  is  held 
that  an  engineer  on  a  locomotive  engine,  who  was  performing  the  ordinary 
duties  of  his  employment  on  Sunday,  is  laboring  in  violation  01  the  Mass. 
Pub.  Stats.,  c  98,  §  2,  unless  the  running  of  the  train  on  which  he  is  em- 
ployed is  a  work  of  necessity  or  charity ;  and  it  it  is  not,  and  while  so 
laboring  he  is  injured  by  a  defect  in  the  railroad  track,  his  illegal  act 
necessarily  contributes  to  cause  his  injury  and  precludes  his  maintaining 
an  action  therefor.     Read  v.  Boston  &  A.  R.  Co..  140  Mass.  199. 

Injuries  to  Servants — Braheman — Rules — Defective  Appliances. — Plaintiff, 
a  brakeman,  went  between  a  standing  and  a  moving  car  to  couple  them. 
He  tried  to  take  the  link  from  the  standing  car  but  found  it  fast.  The 
draw-head  was  one  and  a  half  or  two  inches  lower  than  it  should  have  . 
been  and  twisted  to  one  side.  While  the  ordinary  play  of  a  link  is  from 
six  to  seven  inches,  he  could  not  couple  with  this  link  without  raising  it 
up  with  extra  force.  He  took  the  link  from  the  approaching  car,  seized 
the  link  in  the  standing  car,  tried  to  raise  it  up,  and  his  hand  was  caught 
and  injured.  By  the  rules  of  the  company,  brakemen  were  forbidden  to 
go  between  the  cars  to  make  a  coupling  "  unless  the  draw-heads  nnd  other 
coupling  appliances  were  known  to  be  in  good  order."  //M,  that  as  plain- 
tiff was  chargeable  with  knowledge  of  the  defective  condition  of  the 
draw-head  and  link,  and  violated  the  rules  in  attempting  to  make  the 
coupling,  he  was  guilty  of  gross  contributory  negligence,  and  could  not 
recover.     St.  Louis,  I.  M-&^.  R.  Co.  w.  Rice  (Ark.).  11  S.  W.  Rep.  699. 

Same— Rules — Uncoupling  Moving  Can. — A  brakeman  stepped  between 
stationary  cars  to  uncouple  them,  and  remained  there  attempting  to  do 
so  after  they  were  wrongfully  started ;  he  was  pushed  into  a  cattle-guard 
which  he  had  knowledge  of,  and  was  injured.  He  testified  that  he  was 
s'l  absorbed  in  attempting  to  uncouple  the  cars  that  he  forgot  the  exist- 
ence of  the  cattle-guard,  and  that,  knowing  that  the  starting  of  a  train 
sometimes  loosens  a  tight  car-pin,  he  attempted  to  remove  the  pin  after  the 
train  started.  He  admitted  that,  but  for  having  continued  his  attempt, 
he  would  have  escaped  injury.  //?/</,  that,  as  brakemen  were  by  the  rules 
of  the  company  forbidden  to  uncouple  cars  while  in  motion,  he  was  guiliy 
of  contributory  negligence  which  precluded  a  recovery,  Sedgwick  v. 
Illinois  Cent.  R.  Co.  flowa),  41  N.  W.  Rep.  3;. 

Same— Use  of  Coupling-stick — Knowledge  of  Rules, — The  rules  of  a  com* 

pany  required  that  in  coupling  cars  the  coupling-stick  should  be  used.     A 

brakeman  attempted  to  couple  the  first  section  of  a  freight  train  to  the 

engine  without  the  use  of  the  stick.    The  rear  section  of  a  train  ran  down 

88A.  &E.  R.  Cns.— U 
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grade,  struck  tlie  first  section,  and  plaintiff  was  injured.  The  testimony 
as  to  defendant's  negligence,  and  plaintiff's  knowledge  of  the  rule  requir* 
ing  the  use  of  the  coupHng-stick,  wasconflicting.  Hfld,  that  the  question 
oi  the   plaintiff's  contributory  nef^li^ence  was  properly  submitted  to  the 


jury,  and  that  the  court  properly  refused  to  instruct  the  jury  that,  if  plai 
tiff  disobeyed  the  company's  rules,  he  could  not  recover  unless  the  injury 
■<Kas  caused  by  the  defendant's  wanton  negligence.  Held,  also,  that  the 
court  properly  refused  to  withdraw  from  the  jury  all  inquiry  as  to  plain- 
tiffs knowledge  or  notice  of  the  existence  of  tlie  rule  forbidding  the  coup- 
ling o(  cars  without  the  use  of  a  stick.  Louisville  4  N.  R.  Co.  v.  Perry 
(AU.).  6  S    Rep.  ifl. 

Sams— Dangerout  Position— Pro  vines  of  Jury.— In  an  action  against  a 
railroad  company  to  recover  damages  for  personal  injuries,  it  appeared  that 
a  brakeman  was  eng^ed  in  the  duties  of  switching  and  coupling  curs 
ahead  of  an  ordinary  freight-engine  that  was  being  used  for  switching- 
purposes  ii)  one  of  the  yards  of  the  company,  a  switch-engine  never  hav- 
ing been  prepared  for  use  in  tjjat  yard.  Having  made  a  coupling  ahead 
of  the  engine  to  a  box- car,  another  brakeman  being  placed  on  the  box- 
car, and,  as  the  engine  moved  forward  to  some  loaded  coal-cars  ahead,  he 
took  a  position  on  the  plHtform  to  which  the  pilot  is  attached,  immedi- 
ately in  front  of  the  Ijpiler-head,  and  beliind  the  pilot-beam.  The  engine 
was  driven  with  such  speed  against  the  loaded  coal-cars  as  to  inflict  in- 
juries that  caused  his  death.  Held,  that  the  questions  as  to  whether  that 
position  was  one  of  danger,  and  voluntarily  chosen  by  the  deceased,  and 
whether  it  was  the  usual  custom  of  alt  brakemen  in  that  yard,  and  in  all 
other  yards  on  that  road,  to  ride  on  the  pilot,  are  questions  of  fact  to  be 
determined  by  the  jury  under  all  the  circumstances.  It  is  only  when  it 
clearly  appears,  and  the  facts  are  undisputed,  that  the  injured  employee 
has  voluntarily  chosen  a  dangerous  position,  a  safer  one  having  been  pro- 
vided by  the  company,  that  the  court  can  say  as  a  matter  of  law  that  the 
selection  was  such  contributory  negligence  as  would  defeat  a  recovery. 
Missouri  Pac.  R.  Co.  v,  McCally  (Kan.).  3i  Pac.  Rep.  574. 

Same— Dangerous  Pram  I  wt— Knowledge  of  Servant— The  plaintifl,  in  an 
action  for  personal  injuries,  was  a  car-coupler  in  one  of  defendant's  yaids. 
The  yard  was  from  three  quarters  of  a  mile  to  a  mile  in  length,  and  about 
one  quarter  of  a  mile  wide,  and  contained  10  or  II  tracks  substantially 
parallel  to  each  other.  He  had  been  employed  about  six  months  in  the 
yard  at  the  time  when  he  received  the  injuries  complained  of.  There  was  a 
gutter  or  ditch  between  two  of  the  tracks,  which  defendant  alleged  was 
necessary  for  the  purpose  of  drainage.  Plaintiff  alleged  that,  in  conse-, 
quence  of  holes  or  depressions  in  the  bottom  of  this  gutter,  or  in  conse- 
quence of  the  declination  of  the  land  near  the  track  and  the  centre  of  this 
gutter,  that  the  side  of  the  gutter  was  unsuitable  for  a  firm  foothold,  and 
that,  while  he  was  standing  outside  of  the  line  of  the  cars  endeavoring  to 
signal  the  engineer  to  suspend  operations  for  the  reason  that  he  had  not 
succeeded  in  coupling  the  cars,  he  stepped  down  into  a  depression  or  into 
this  ditch  with  his  left  foot,  his  font  at  the  same  lime  slipping  from  the 
end  of  the  ties  on  which  he  stood,  and  fell,  and  was  injured  by  the  moving 
cars.  He  had  been  employed  as  a  car-coupler  in  the  same  yard  some 
years  before,  and  had  worked  tor  the  defendant  in  other  capacities  more 
recently,  but  had  only  been  occasionally  present  in  that  part  of  the  yard. 
'  He  haa  occasionally  passed  the  gutter  and  had  thus  had  opportunities  of 
seeing  it.  He  testified  that  he  did  not  know  that  there  was  a  gutter 
there,  and  that  he  did  not  know  there  were  any  depressions  or  places 
some  of  which  were  lower  than  others  at  this  place.  Held,  that  there  was 
sufficient  evidence  to  support  a  finding  that  the  plaintifl  had  no  knowl- 
edge of  the  gutter,  and  that  a  verdict  in  his  favor  would  not  be  reversed 
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on  the  ground  of  contributory  negligence.    Harr  v.  New  York  Cent.  & 
H.  R.  R.  Co.  (N.  Y.).  21  N.  E.  Rep.  425. 

Same — Switchman — Walking  on  Track.— A  railroad  switchman,  while 
running  upon  the  traclc  at  station  grounds  when  he  might,  but  with  some 
inconvenience,  have  been  outside  the  track,  was  overtaken  and  injured  by 
a  locomotive  which  was  moved  without  the  customary  signal.  Hdd,  to 
present  a  proper  question  for  the  jury  whether  he  was  chargeable  with 
contributorv  negligence.  Sobieski  v.  St.  Paul  &  D.  R.  Co.  (Minn.).  42 
N.  W.  Rep.'863. 

Sante^CouplIng  Can  — Dangeraua  Spaad—Contributory  Negligancs. — 
Plaintiff,  who  was  the  only  brakeman  on  a  freight  train,  removed  the  ' 
coop?ing-pin  from  the  eneine-coupling  and  signalled  the  engineer  to  back, 
and,  when  the  cars  would  run  onto  a  side  track,  he  went  on  top  of  one 
of  them  and  proceeded  to  the  rear  end  of  the  last  car,  where  he  descended 
to  tlie  ground  and  ran  to  a  standing  car  for  the  purpose  of  coupling  it  to 
the  others.  He  succeeded  in  making  the  coupling  but  was  struck  by  the 
moving  car  and  thrown  to  the  ground,  run  over,  and  injured.  He  claimed 
that  he  coupled  the  car  in  obedience  to  the  direction  of  the  conductor; 
that  it  was  the  custom  for  the  conductor,  when  there  was  but  one  brake- 
man  uDon  the  train,  to  go  upon  the  moving  cars,  and  by  applying  the 
brakes  reduce  their  speed  so  that  the  coupling  cou'd  be  made  in  safetv, 
and  that,  when  the  conductor  gave  him  the  order  to  make  the  coupling  m 
question,  he  indicated  by  his  actions  that  he  would  follow  him  onto  the 
cars  for  that  purpose,  and  that  he  neglected  to  do  so.  At  the  time  the 
coupling  was  made  the  cars  were  moving  at  the  rate  of  four  and  a  half 
miles  an  hour.  Plaintiff  testified  that  when  he  reached  the  lop  of  the 
car  the  conductor  was  by  the  side  of  the  car  with  his  hand  on  the  ladder, 
and  was  apparently  about  to  follow  him.  He  also  testified  that  when  he 
descended  from  the  car  he  did  not  notice  tliat  the  conductor  had  not  gone 
upon  them,  and  that  from  the  time  he  reached  the  ground  until  he  was 
struck  and  thrown  down  his  attention  was  given  to  the  coupling,  and  that 
he  did  not  notice  that  the  speed  of  the  cars  had  not  been  reduced.  Htld, 
that,  notwithstanding  the  fact  that  plaintiff  bv  looking  back  could  have 
seen  that  the  conductor  had  not  gone  upon  tne  cars  and  that  the  speed 
had  not  been  reduced,  it  could  not  be  said  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence.  Held,  also,  that  the  question  whether 
the  rate  of  speed  was  dangerous  was  in  the  nature  of  a  conclusion  to  be 
<irawn  from  the  tacts  proven,  and  was  for  the  determination  of  the  jury. 
Henry  v.  Sioux  City  &  P.  R.  Co.  (Iowa),  39  N.  W.  Rep,  193.    The  court 

"  It  is  true  that  by  a  glance  to  the  rear  when  he  was  about  to  descend 
from  the  care  he  could  have  seen  that  the  conductor  had  not  gone  on  top 
of  them,  and  that,  if  he  had  noticed  the  cars  as  they  approached  him.  he 
might  have  seen  that  their  speed  had  not  been  reduced  ;  but  if  it  was  the 
duty  of  the  conductor  to  go  upon  the  cars  and  apply  the  brakes,  and  he 
had  been  led  by  his  conduct  to  believe  that  he  was  about  to  perform  that 


;  necessarily  negligent  because  he  proceeded  to  do  the 
o  him  without  first  ascertaining  whether  he  had  per- 
formed it."  Beems  v.  Chicago.  R.  I.  &  Pac.  R.  Cfo..  58  Iowa,  1 50,  6  Am. 


&  Eng.  R.  Cas,  222.  The  tacts  as  testified  by  plaintiff  do  not  bring  the 
case  within  Nichols  v.  Chicago.  R.  I.  &  P.  R.  Co.,  69  Iowa,  156.  In  that 
«ase  the  evidence  of  the  plaintiff  showed  without  any  doubt  that  he  knew 
when  he  went  between  the  cars  thai  his  signal  to  reduce  the  speed  had 
not  been  understood  or  was  being  disregarded.  And  the  court  instructed 
the  jury  that,  if  he  knew  that  fad,  or  by  the  exercise  of  reasonable  dili- 
fjence  might  have  known  it,  he  could  not  recover.  While  we  approved 
that  instruction,  we  held  that  the  verdict  could  only  have  been  arrived  at 
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by  totally  disregarding  it.  But  there  was  no  claim,  as  there  is  in  this  case, 
that  plaintiS  had  been  led  to  relax  that  diligence  in  the  matter  which 
otherwise  would  have  been  required  of  him  by  the  conduct  of  the  co- 
employee  whose  duty  it  was  to  slacken  the  speed  of  the  cars." 

Sama — Coupling  Cart — Dangerous  Construction — Incotnpetant  Enginaerr 
— Ill  an  action  to  recover  damages  for  personal  injuries  sustained  by  a 
yardman  in  the  defendant's  employ,  the  plaintiff  based  his  claim  on  the 
ground  that  the  car  was  so  constructed  as  to  be  specially  dangerous  to 
persons  attempting  to  couple  it,  and  also  that  the  engineer  was  incom- 
petent, reckless,  and  guilty  of  negligence.  The  evidence  showed  that  the 
car  in  question  was  one  of  the  U.S.  rolling-stock  cars,  and  its  bumpers  or 
deadwoodfi  were  so  constructed  as  to  greatly  enhance  the  danger  of  in- 
jury to  the  person  coupling.  It  appeared  that  these  cars  were  very  little 
used  in  the  west,  but  that  they  were  used  on  some  eastern  roads.  Plain- 
tiff testified  that  this  was  the  hrst  car  of  the  kind  that  he  had  seen  while 
in  the  defendant's  service,  whilst  defendant's  evidence  was  to  the  effect 
that  all  roads  carried  a  greater  or  less  number  of  the  cars.  Plaintiff 
offered  evidence  showing  that  the  engineer  had  been  suspended  for  care- 
lessness in  allowing  an  incompetent  person  not  an  employee  to  run  his 
engine  through  the  yard,  whereby  an  accident  resulted,  and  that  he  bore 
the  reputation  of  being  reckless  and  rough  in  the  handling  of  cars.     For 


defendant  a  number  of  witnesses  testified  that 


mpe- 


The  accident  was  caused  by  the  engineer  reversing  the  engine 
whilst  plaintiff  was  coupling  a  car  which  had  become  detached  whilst  the 
train  was  running  at  about  ten  miles  an  hour.  It  was  shown  that  it  was 
unnecessary, and  contrary  lo  the  custom  of  careful  engineers,  to  check  the 
train  in  the  manner  adopted  by  the  engineer.  The  testimony  of  the  engineer 
was  to  the  effect  that  he  did  not  reverse  the  engine,  and  that  the  train 
was  running  at  a  rate  of  only  five  or  six  mifes  an  hour.  Plaintiff  did 
not  know  what  engineer  was  in  charge  of  the  train,  and  could  not,  owing 
to  a.  curve,  see  ihe  engine  when  he  discovered  that  the  car  was  uncoupled, 
//c/r/.  that  the  evidence  was  sufficient  to  send  the  case  to  the  jury,  and 
that  instructions  in  the  nature  of  a  demurrer  to  the  evidence  were  prop- 
erly refused,  //eld,  also,  that  the  defendant  had  no  cause  to  complain  of 
instructions  that  before  the  jury  could  return  a  verdict  for  the  plaintiff 
ihey  must  find  that  he  was  not  injured  by  his  own  negligence  that  the 
engineer  in  chnrge  of  the  locomotive  was  incompetent,  of  which  fact  the 
de^ndant  had  notice,  and  that  such  engineer  was  guilty  oi  an  act  of 
negligence  In  reversing  his  engine  without  warning,  and  throwing  the  car 
suddenly  and  violently  backward  whilst  plaintiff  was  making  the  coupling.  . 
O'Hare  v.  Chicago  &  A.  R.  0>.  (Mo).  9  S.  W-  Rep.  23. 

Same— Contributory  Nogligenca— lnitructioni.-~In  an  action  to  recover 
damages  for  negligentl)[  killinij  plaintiff's  husband,  defendant  has  no 
cause  to  complain  of  an  instruction  that  "  if  the  defendant  failetf  to  exer- 
cise such  care  and  diligence  in  view  of  the  actual  situation  as  disclosed 
by  the  evidence,  and  such  negligence  occasioned  the  accident  or  contrib- 
uted to  produce  it,  and  Mr.  Nash  was  without  fault,  his  wife  would  be 
entitled  to  recover  the  full  value  of  his  life  "  when  the  court  immediately 
thereafter  instructed  the  jury,  in  terms  of  §§  2972,  3034  of  the  Georgia 
Code,  that  if  the  plaintiff  by  ordinary  care  could  have  avoided  the  conse- 
quences to  himself  of  defendant's  negligence  he  is  not  entitled  to  recover, 
and  Ihat  no  person  shall  recover  damages  from  a  railroad  company  for  an 
injury  to  himself  or  his  property  where  the  same  is  done  by  his  consent 
or  is  caused  by  his  negligence.  Central  R,  &  B.  Co.  v.  Nash  (Ga.),  7  5. 
E.  Rep.  80S. 
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Cincinnati,  Hamilton  and  Dayton  r.  Co. 


{fiidiana  Supreme  Court,  February  21,  1889.) 

InJurUs  CautiDK  Death—Rtght  of  Action— J  uritdt  ctlon^  Act  ions  for  per- 
sonal injuries  are  transitory  in  their.clmracter.  aiid,  notwithstanding  the 
death  of  the  person  Injured,  ma.y  be  brought  in  a  state  other  than  that  in 
which  the  accident  occurred,  provided  the  right  accrued  in  the  latter  state 
under  a  statute  similar  in  import  and  character  to  the  one  in  force  in  the 
jurisdiction  in  which  the  suit  is  brought. 

Fsllow-sarvants— Car  inspector— Conductor— Defective  Appliances.— A 
car  inspector,  upon  whom  is  enjoined  the  duty  of  inspecting  the  company's 
cars,  is  not  a  fellow  servant  of  a  conductor,  and  the  company  is  liable  to 
the  latter  for  injuries  sustained  through  the  failure  of  the  former  to  detect 
defective  appliances. 

Negllgence^lnipectlon  of  Can— Initructlonia^An  instruction  that  the 
jury  may  find  for  the  plaintiff,  it  the  company  was  negligent  in  inspecting 
cars  received  from  another  company,  and  the  deceased  was  himself  free 
from  fault  and  negligence  in  the  use  of  the  appliances,  is  not  open  to  the 
objection  that  it  authorizes  a  verdict  for  the  plaintiff  upon  proof  of  the 
negligence  oi  the  company  or  its  agents,  without  showing  that  the  deceased 

Same— Conductor  of  Freight   Train— Duty  to  Inspect  Cars.— There    is 

no  legal  assumption  that  it  is  the  duty  o(  the  conductor  of  a  freight  train 
to  inspect  the  cars,  or  that  he  Is  chargeable  with  negligence  for  uslngiin- 
Bafe  cars,  if  the  detect  was  such  that  it  might  have  been  discovered  by  in-, 
gpectlon,  and  the  court  cannot  charge,  as  matter  of  law,  that  the  deceased. 
b«ing  at  the  time  he  was  injured  the  conductor  of  a  freight  train,  and  not 
under  the  immediate  control  of  a  superior,  was  held  to  ordinary  and  reason- 
able care  in  the  inspection  of  the  cars,  etc. 

Same — Evidence^ — Initructlon^Provinc*  of  Jury. — In  an  action  for  dam- 
ages for  negligently  causing  the  death  of  plaintiff's  iniestnte.  an  instruction 
that  the  mere  fact  that  the  deceased  was  found  dead  upon  the  defendant's 
track,  and  that  it  was  afterwards  discovered  that  the  brake-staff  on  one  of 
the  cars  which  was  part  of  his  train  had  no  brake-wheel  upon  it.  and  that 
a  brake-wheel  wa^  found  near  deceased,  is  not  sufficient  to  show  that  his 
death  was  caused  by  any  defect  in  the  brake-staff  or  wheel,  infringes  upon 
the  province  of  the  jury  and  is  properly  refused. 

Same— Duty  of  Conductor — Inspection — Rule  of  Company — Evidence. — 
A  nile  or  general  direction  requiring  freight  conductor  to  inspect  the 
coupling,  brakes,  etc..  connected  with  his  train,  and  making  him  respon- 
sible for  their  condition,  presumably  exists  in  writing,  and  parol  testimony 
thereof  is  Inadmissible  in  an  action  by  a  conductor  to  recover  damages 
(or  injuries  sustained  hy  reason  of  defective  appliances. 

Appeal  from  Circuit  Court,  Wayne  County. 
Action    by  Dominick  McMullen,  administrator,  against   the 
Cincinnati,    Hamilton  &   Dayton   K.  Co.,  to  recover  damages 
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for  negligence  causing  the  death  of  plaintiff's  intestate,  Stephen 
Wiggins.  The  defendant  appeals  from  a  judgment  for  the 
plaintiff. 

Ji.  D.  Marshall  and  H.  C.  Fox  for  appellant. 

C.  H.  BuTckenal  and  John  L.  Rupe  for  appellee. 

Mitchell,  J.— McMuIlen,  as  administrator  of  the  estate  of 
Stephen  Wiggins,  deceased,  brought  this  action  against  the  rail- 
road  company  above  named  to  recoverthe  pecuniary 
***  "  loss  resulting  to  the  wife  and  children  of  the  decedent, 
whose  death  is  alleged  to  have  been  wrongfully  caused  by  the 
neglect  of  the  company. 

It  appears  from  the  complaint  that  the  intestate  was  a  con- 
ductor on  one  of  the  railroad  company's  freight  trains,  and  that 
his  death  was  caused  on  the  3d  day  of  February,  1 885,  in  the  city 
of  Cincinnati,  Ohio,  by  reason  of  the  defective  and  dangerous 
condition  of  a  brake  on  one  of  the  company's  cars.  A  statute 
of  the  state  of  Ohio,  giving  a  right  of  action,  to  be  prosecuted 
in  the  name  of  the  personal  representative  for  the  benefit  of  the 
wife  or  husband  and  children,  wherever  the  death  of  a  person 
has  been  caused  by  the  wrongful  act,  neglect,  or  default  of  an- 
other, is  incorporated  in  the  complaint.  This  statute  is  in  no 
material  respect  variant  from  the  one  covering  the  same  subject, 
as  found  in  section  284,  Rev.  St.  1881. 

An  elaborate  argument  is  submitted  in  support  of  the  proposi- 
tion that  actions  like  the  present,  which  were  unknown  to  the 
common  law,  and  are  wholly  of  statutory  origin,  can  only  be 
maintained  within  the  jurisdiction  in  which  the  right  of  action 
accrued.  Hence  it  is  contended  the  injury  and 
jH4Mi.tio«<r  j^gj,^  having  occurred  in  the  state  of  Ohio,  and  the 
right  of  action,  if  any  existed,  having  been  given  by 
the  statute  of  that  state,  tlie  courts  of  Indiana  are  without  juris- 
diction to  enforce  the  statute  of  the  former  state.  Since  the  ap- 
peal was  taken  in  the  present  case,  this  court  has  decided  the 
question  thus  presented  adversely  to  the  view  contended  for  by 
the  appellant.  Burns  t'.  Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169. 
We  arrived  at  the  conclusion  in  the  case  cited  that  actions  for 
the  recovery  of  damages  for  personal  injuries  or  for  pecuniary 
loss  are  transitory  in  character,  and  arise  out  of  the  supposed 
violation  of  rights  which  in  legal  contemplation  are  neither  local, 
nor  confined  to  the  state  where  the  right  accrued.  The  further 
conclusion  was  arrive.d  at  that  according  to  the  weight  of  au- 
thority as  well  as  upon  principle,  the  jurisdiction  of  courts  to 
entertain  actions  or  enforce  rights  which  accrued  in  a  foreign 
state  did  not  depend  upon  whether  the  right  sought  to  be  en- 
forced was  of  statutory  or  of  common-law  origin,  provided  the 
right  accrued  under  a  statute  similar  in  import  and  character  ta 
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one  in  force  in  the  jurisdiction  in  which  the  remedy  was  sought. 
Adhering  to  the  conclusions  there  stated,  it  follows  that  the  ac< 
tion  was  well  brought  in  the  court  below. 

The  j>laintiff 's  case  proceeded  upon  the  theory  that  his  intes- 
tate's death  was  caused  by  the  negligence  of  the  railroad  com- 
pany in  allowing  one  of  its  cars  with  a  defective  brake  to  be  put 
into  a  train  at  Richmond,  Ind.,  of  which  the  intestate  was  put 
in  charge  as  conductor.  There  was  evidence  tending  to  show 
that  the  latter  went  upon  the  car  in  the  company's  yard  at  Cin- 
cinnati.the  brakeman  being  necessarily  otherwise  engaged  at  the 
time,  and,  while  attempting  to  control  the  movement  of  the  car 
by  the  use  of  the  brake,  the  handle  to  that  appliance  suddenly 
gave  way,  or  slipped  off;  thereby  causing  the  decedent  to  lose 
his  balance,  and  fall  between  the  moving  cars,  one  of  which 
passed  over  his  body,  crushing  him  to  death. 

The  theory  of  the  appellate  company  was  that,  if  the  intes- 
tate's death  was  occasioned  by  the  negligence  of  any  one,  it 
was  the  fault  of  the  car-inspector  at  Richmond,  Ind.,  where  the 
train  was  made  up,  and  that  the  car-inspector  was  a  co-employee 
with  the  plaintiff's  intestate.  Hence  the  insistence 
is,  there  can  be  no  recovery,  upon  the  principle  that  l.l»MlMyof 
an  employer  is  not  liable  to  an  employee  for  an  injury  ^S"^„. 
occasioned  by  the  negligence  of  a  co-employee,  while  pi«tM. 
both  are  engaged  in  a  common  service.  The  instruc- 
tions of  the  court  relevant  to  that  feature  of  the  case  were  ad-- 
verse  to  the  appellant's  view,  and  they  are  now  made  the  subject 
of  complaint.  That  one  who  engages  in  the  service  of  a  rail- 
road company  is  presumed  to  be  acquainted  with,  and  to  take 
upon  himself  all  the  ordinary  risks  incident  to,  the  service,  in- 
cluding the  risks  arising  from  the  negligent  conduct  of  co-em- 
ployees in  whose  selection  and  retention  proper  care  has  been 
exercised,  is  too  well  settled  to  admit  of  further  discussion.  It 
is  also  a  well-established  rule  that  all  those  who  are  subject  to 
the  same  general  control,  and  are  co-operating  in  the  prosecu- 
tion or  accomplishment  of  the  same  general  end  and  purpose, 
arc,  while  engaged  in  the  common  pursuit,  without  regard  to 
their  relative  rank,  co-employees.  Indiana  Car  Co.  v.  Parker,  lOO 
Ind.  i8i ;  Atlas  Engine-Works  v.  Randall,  Id.  293  ;  Gormley  v. 
Ohio  &  M.  R.  Co.,  72  Ind.  3 1,  5  Am.  &  Eng.  R.  Cas.  581 ;  Brazil 
&  C.  Coal  Co.  V.  Cain,  98  Ind.  282. 

It  is,  however,  the  duty  of  a  railroad  company  to  provide  and 
maintain  reasonably  safe  and  suitable  cars  and  other  appliances 
for  its  employees  to  work  with,  and  it  cannot  escape  ottf  «•■- 
liability  to  an  employee  who,  without  fault  or  neglect  riojrtruta 
on  his  part,  suffers  injury  from  the  use  of  defective  «"»•*»»• 
appliances  or  implements  by  showing  that  the  failure  »"*""' 
to  discover  and  amend  the  defect  was  attributable  to  the  neglect 
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of  an  agent  of  the  company  to  whom  the  duty  of  selecting  and 
inspecting  its  cars  and  their  appendages  had  been  committed. 
An  employee  is  required  to  observe  and  avoid  all  known  or  ob- 
vious perils,  even  though  they  may  arise  from  defective  jnachin- 
cry  and  appHances,  but  he  is  not  bound  to  search  for  defects,  or 
make  a  critical  inspection  of  the  appliances  which  are  provided 
for  his  use.  These  are  duties  of  the  employer,  who  is  required, 
not  only  to  furnish  reasonably  safe  and  suitable  tools  and 
machinery,  but  to  exercise  such  a  continuing  supervision  over 
them,  by  such  reasonably  careful  and  skilful  inspection  and  re- 
pair, as  will  keep  the  implements  which  employees  are  required 
to  use  in  such  a  condition  as  not  unnecessarily  to  expose  them 
to  unknown  and  extraordinary  hazards.  Louisville,  N.  A.  &C. 
R.  Co.  V,  Buck,  1 16  Ind.  566,  an/e,  p.  (present  term),  and 
cases  cited.- 

Whoever  is  appointed  or  permitted  to  dischai^e  duties  which 
pertain  to  the  station  or  function  of  employer,  must,  upon  the 

plainest  principles  of  reason  and  justice,  be  held  to 
CariBiipMtor  stand  as  the  representative  of  the  employer,  and,  in 
phftn?  <^^se  injury  results  from  his  neglect,  the  latter  must 
brakcnu.       answer  for  his   delinquency.     When    the  premise  is 

conceded  that  the  duty  to  furnish  reasonably  safe 
and  proper  instrumentalities  for  the  performance  of  the  work 
required  rests  upon  the  employer,  the  conclusion  logicaliy  follows 
that  the  consequences  of  a  negligent  failure  to  perform  that 
duty  must,  no  matter  to  whom  it  may  have  been  committed, 
be  visited  upon  the  employer,  and  not  upon  the  employee  who 
suffered  injury  therefrom.  It  cannot  be  said  that  a  car-inspector 
in  the  employment  of  a  railroad  company,  upon  whom'  is 
enjoined  the  duty  of  inspecting  the  company's  cars,  is  a  co-em- 
ployee of  a  brakeman,  or  of  one  who  is  in  the  line  of  his  service 
discharging  the  duties  of  brakeman,  within  the  meaning  of 
the  common-law  rule  which  exempts  a  master  from  liability  fot 
injuries  to  a  servant  resulting  from  the  negligence  of  a  fellow- 
servant.  Bushby  v.  New  York,.L.  E.  &  W.  R.  Co..  107  N.  Y. 
374;  Fay  V.  Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  231,  11  Am. 
&  Eng.  R.  Cas.  193;  Macy  z>.  St.  Paul  and  D.  R.  Co.,  35  Minn. 
200;  Condon  v.  Missouri  Pac.  R.  Co.,  78  Mo.  567,  17  Am.  & 
Eng.  R.  Cas.  583 :  Missouri  Pac.  R.  Co.  v.  Dvvyer,  36  Kan.  58 ; 
King  V.  Ohio,  etc.,  R.  Co.,  14  Fed.  Rep.  277  ;  Brann  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  S3  Iowa,  595. 

After  a  careful  examination  of  the  authorities,  the  rule  appli- 
cable to  the  point  underconsiderationwas  well  stated  in  Northern 
Pac.  R.  Co.  V,  Herbert,  116  U.  S.  642,  24  Am.  &  Eng.  R.  Cas. 
407,  in  the  following  language :  "  If  no  one  was  appointed  by 
the  company  to  look  after  the  condition  of  the  cars,  and  see 
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that  the  machinery  and  appliances  used  to  move  and  to  stop 
them  were  kept  in  repair  and  in  good  working  order,  its  liability 
for  the  injuries  would  not  be  the  subject  of  contention.  It^ 
negligence  in  that  case  would  have  been  in  the  highest  degree 
culpable.  If,  however,  one  was  appointed  by  it  charged  with 
that  duty,  and  the  injuries  resulted  from  his  negligence  in  its 
performance,  the  company  is  liable.  He  was,  so  far  as  that 
duty  is  concerned,  the  representative  of  the  company.  His 
negligence  was  its  negligence."  As  applied  to  the  cars  and 
instrumentalities  furnished  by  the  railroad  company  itself,  the 
rule  thus  enunciated  meets  our  approval. 

In  respect  to  cars  received  by  one  railroad  company  from 
another  in  the  course  of  transportation,  since  the  duty  of  the 
receiving  company  is  to  receive  and  forward  the  cars 
over  its  road,  the  rule  above  enunciated  is  not  appii-  iM»»rti»«f 
cable  in  its  strictness.  In  such  a  case  it  may  be  said  ri«'«»th«r 
with  much  plausibility  that  it  is  not  the  duty  of  the  »>■*>■>. 
company  to  furnish  appliances  and  instrumentalities, 
but  to  make  proper  inspection,  and  give  notice  of  defects,  if 
any  are  found,  and  that  this  duty  is  performed  by  the  employ- 
ment of  a  sufficient  number  of  competent  and  skilful  inspectors, 
who  are  subjected  to  proper  rules  and  instructions.  In  cases 
of  that  class  it  lias  been  held  that  inspectors  of  cars  and  those 
acting  as  brakemen  were  fellow-servants,  within  the  common-law 
rule.  Mackin  v.  Boston  &  A.  R.  Co.,  135  Mass.  201,  15  Am.  & 
Eng.  R.  Cas.  196;  Keith  v.  New  Haven  &  N.  R.  Co..  140  Mass. 
VS.  23  Am.  &  Eng.  R.  Cas.  431 ;  Smith  v.  Flint  &  P.  M.  R. 
Co.,  46  Mich.  258  ;  Little  Miami  R.  Co.  v.  Fitzpatrick,  42  Ohio 
St.  318,  17  Am.  &  Eng.  S.  Cas.  578. 

The  instructions  complained  of  predicate  the  right  of  recov- 
ery upon  the  condition  tiiat  the  jury  find  the  company  negligent 
in  the  performance  of  its  duty  in  the  respects  we 
have  been  considering,  and  upon  the  further  condition  n^r!"' 
that  they  find  that  the  decedent  was  "  himself  free 
from  fault  and  negligence  in  the  use  of  such  appliances."  The 
contention  that,  under  the  instructions  complained  of,  the  plain- 
tiff was  entitled  to  recover  by  showing  that  the  railroad  com- 
pany or  its  agents  were  negligent,  without  showing  that  the 
decedent  was  exercising  due  care,  is  not  well  founded.  We 
agree  that  it  was  incumbent  upon  the  plaintiff  to  aver  and 
prove  the  negligence  of  the  railroad  company,  and  the  absence 
of  contributory  negligence  on  the  part  of  the  intestate,  and 
that  the  burden  of  proof  was  upon  the  plaintiff  upon  both  these 
propositions.  An  examination  of  the  instructions  demonstrates 
that  the  case  was  fairly  put  to  the  jury  upon  that  theory. 

It  is  contended  that  the  charge  of  the  court  relating  to  the 
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measure  of  damages  is  much  too  broad.    There  is  force  in  some 
of  the  objections  thus  urged,  but,  while   we  do  not 
^— fi]-.  approve  of  the  instruction  in  the  broad  interpreta- 

tion which  might  be  given  it,  we  are  nevertheless 
constrained  to  hold  that,  taking  it  all  together,  it  was  capable  of 
such  a  construction  as  expressed  the  proper  rule  of  damages, 
and  that  the  amount  assessed  by  the  jury  does  not  indicate  that 
they  were  misled  by  the  charge.  Louisville,  N.  A.  &  C.  R.  Co, 
V.  Buck,  supra.  Complaint  of  a  general  character  is  made  con- 
cerning the  giving  of  other  instructions  by  the  court,  but  an 
examination  of  the  charges  complained  of  fails  to  disclose  any- 
thing  objectionable  in  them. 

It  was  not  error  for  the  court  to  refuse  to  instruct  the  jury,  as 
requested,  to  the  effect  that,  the  decedent  being  at  the  time  he 
was  injured  the  conductor  of  a  freight  train,  and  not 
Cmdarioror  under  the  immediate  control  of  a  superior,  that  he 
Mt'hMiTto  *^^  therefore  the  representative  of  the  company, 
iMpdct  Mn.  and  held  to  ordinary  and  reasonable  care,  not  only  in 
the  management  of  the  train,  but  in  the  inspection 
of  the  cars,  machinery,  brakes,  and  the  like.  As  is  correctly 
stated  in  the  head-note  to  Ransier  v.  Minneapolis  &  St.  L,  R. 
Co.,  32  Minn.  331,  1 1  Am.  &  Eng.  K.  Cas.  647,  there  is  no  legal 
presumption  that  it  is  the  duty  of  the  conductor  of  a  railway 
freight  train  to  inspect  the  cars  and  machinery  of  his  train,  or 
that  he  is  chargeable  with  negligence  for  using  unsafe  cars,  if  the 
defect  was  such  that  it  might  have  been  discovered  by  inspec- 
tion. This  being  so,  the  proposition  involved  in  the  instruction 
asked  could  not  be  stated  as  matter  of  law. 

In  like  manner,  the  court  ruled  correctly  in  refusing  the  four- 
teenth instruction  asked  by  the  appellant,  which  was  to  the 
EiiAnccu  effect  that  the  mere  fact  that  the  deceased  was  found 
udcfMU  dead  upon  the  defendant's  railroad  track,  and  that  it 
raaaiif  Hci-  was  afterwards  discovered  that  the  brake-stafif  on  one 
of  the  cars  which  was  part  of  his  train  had  no  brake- 
wheel  upon  it,  and  that  a  brake-wheel  was  found  near  the 
deceased,  was  not  sufHcient  to  show  that  his  death  was  caused 
by  any  defect  in  the  brake-staff  or  wheel.  It  was  not  the  prov- 
ince of  the  court  to  say,  as  matter  of  law,  what  facts  and 
circumstances  were  sufficient  to  show  that  the  death  of  the 
intestate  was  caused  by  defective  machinery.  While  it  is  true, 
as  we  have  seen,  the  burden  was  on  the  plaintiff  to  prove  that 
the  defendant  was  negligent  in  that  it  supplied  defective  ma- 
chinery, and  that  the  intestate  was  free  from_  fault  contributing 
to  his  death,  it  was  not  necessary  to  make  the  proof  by  direct 
evidence.  The  verdict  will  be  upheld  if  these  facts  are  made 
to  affirmatively  appear,  either  directly  or  circumstantially.  If, 
from  all  the  facts  and  circumstances  proven  in  the  case,  the 
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inference  arises  that  the  deceased  was  at  the  time  exercising 
proper  caution,  and  that  his  death  was  caused  white  he  was 
using  a  defective  brake  on  one  of  the  appellant's  cars,  then  a 
recovery  was  justified,  even  though  there  was  no  direct  evidence 
given  by  persons  who  saw  the  deceased  at  the  moment  he  fell 
under  the  car,  Indiana,  B.  &  W.  R.  Co.  v.  Greene,  io6  Ind. 
279,  25  Am.  &  Eng.  R.  Cas.  322;  Burns  ^f.  Chicago,  M.  &  St. 
P.  R.  Co.,  69  Iowa,  452,  28  Am.  &  Eng.  R.  Cas.  409;  Jones 
V.  New  York  C.  &  H.  R.  R.  Co.,  28  Hun  (N.  \\  364,  92  N. 
Y.  628.  It  is  only  when  the  facts  and  circumstances  surround- 
ing the  injury  point  neither  one  way  nor  the  other  that  the 
plaintiff  must  fail  for  want  of  affirmative  proof. 

At  the  time  the  railroad  company  proposed  to  prove  by  a 
competent  person  that  it  was  the  duty  of  a  freight  conductor  on 
its  road  to  look  at  and  determine  the  condition  of 
the  coupling,  brakes,  etc.,  connected  with  his  train,  B»i*«w»««t« 
and  that  he  was  held  responsible  for  their  condition,  i^^uJ*!!!. 
this  testimony  was  properly  excluded.  If  there  was  apMtcar*. 
any  such  rule  or  general  direction  as  that  proposed 
to  be  proved,  it  was  presumably  in  writing.  Such  regulations 
are  usually  promulgated  either  by  genera!  rules  or  orders  issued 
by  those  having  the  control  or  management  of  the  company's 
affairs.  In  the  absence  of  any  showing  that  the  duties  of  freight 
conductors  in  the  respects  mentioned  were  not  prescribed  by 
some  written  or  printed  rules  adopted  and  promulgated  by  those 
having  the  management  of  the  company,  the  evidence  was 
properly  excluded.  For  the  same  reason,  the  court  ruled  cor- 
rectly in  excluding  parol  evidence  by  which  it  was  proposed  to 
prove  that  the  appeilant  company  was,  at  the  time  of  the  injury 
complained  of,  under  the  management  of  another  company,  and 
that  the  printed  rules  of  the  latter  company  had  been  adopted 
by  and  extended  over  the  appellant  company.  We  must  pre- 
sume, until  the  contrary  appears,  that,  if  the  two  corporations 
were  under  one  management,  and  the  rules  of  the  other  cor- 
poration were  adopted  as  the  rules  governing  employees  of  the 
appellant,  that  there  was  in  existence  some  order,  instruction, 
or  resolution  manifesting  the  facts.  The  rules  of  another  sepa- 
rate and  apparently  independent  railroad  company  were  not 
competent  evidence  to  show  the  duties  of  the  freight  conductors 
on  the  appellant's  road,  until  it  was  shown  by  some  proper  and 
competent  evidence  that  they  had  been  adopted  and  promul- 
gated as  the  rules  of  the  appellant.  Besides,  the  excluded  rule 
which  was  offered  in  evidence  is  not  set  out  in  the  bill  of  excep- 
tions. It  does  not  appear,  therefore,  that  the  appellant  was 
harmed  by  the  ruling  of  the  court.  L*  Rose  v.  Logansport 
Nat.  Bank,  I02  Ind.  332. 
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The  evidence  tends  to  sustain  the  verdict. 

We  have  thus  examined  all  the  points  made  on  behalf  of  the 
appellant,  without  regard  to  the  motion  made  to  dismiss  the 
appeal.  We  find  no  error.  The  judgment  is  affirmed,  with 
costs. 

Jurisdiction  of  Action*  for  Wron^ul  Osathi — L,  died  in  Kansas,  from  in- 
juries tliere,  fur  which  it  was  claimed  thai,  if  death  had  not  ensued,  the 
Missouri  Pacific  R.  Co.,  ihe  party  inflicting  them,  would  have  been  lialiie 
to  an  action  for  damages.  The  statute  of  that  state  provides  that  an  action 
may  be  brought  against  the  party  by  the  personal  representative  of  the 
deceased.  The  widow,  appointed  under  the  laws  of  Nebraska  adminis- 
tratriz  oE  L.,  brought  in  the  circuit  court  of  Nebraska  a  suit  against  the 
railway  company,  //e/d,  tiiat  (he  suit  could  be  maintained,  the  right  of 
action  not  being  limited  by  the  statute  to  a  personal  representative  of  the 
deceased  appointed  in  Kansas,  iind  amenable  to  her  jurisdiction.  The 
distribution  of  money,  if  recovered  by  the  widow  from  the  railway  company, 
might  be  enforced  by  the  courts  of  Nebraska  in  the  manner  prescribed  b/ 
the  statute  of  Kansas.  The  judgment  of  the  county  court  of  W.  county, 
Nebraska,  griinting  letters  of  administration  to  the  widow,  the  sole  assets 
'  of  the  estate  consisting  of  the  ciaim  against  tlie  railway  company,  A«/i/, 
coram  judice.  and  upheld.  Missouri  Pac.  R.  Co.  v.  Lewis  (Neb.).  40  N.  W. 
Rep.  401.  The  court  said:  "The  first  point  insisted  on  by  counsel  for 
plaincifE  in  error  is  that  the  action  was  improperly  brought  in  the  state  of 
Nebraska,  it  having  accrued  in  the  state  of  Kansas,  and,  not  being  transi- 
tory, it  should  have  been  prosecuted  in  the  courts  of  the  state  of  Kansas, 
and  not  elsewhere.  Many  authorities  are  cited  in  support  of  this  position. 
Many  of  them  may  be  distinguished  as  wanting  analogy  to  the  case  at 
bar.  but  the  time  at  our  disposal  will  not  admit  of  a  general  examination 
for  that  purpose.  It  is  admitted  that  the  cases  of  Woodard  v.  R.  Co.,  ro 
Ohio  St.  J21 ;  Armsirongi'.  Beadle.  5  Sawy.  484;  and  probably  Anderson 
V.  R.  Co.,  37  Wis.  321,  support  the  principle  here  contended  for.  The 
same  maybe  said  of  Whitford  v.  R.  Co..  23  N.  Y.  470.  But  the  later 
cases  of  Deonick  v.  R.  Co.,  103  U.  S.  11  :  Leonard  v.  Navigation  Co.,  84 
N.  y.  48 ;  Morris  v.  R.  Co.  (Iowa).  23  N.  W.  Rep.  143 ;  Stoeckman  v.  R. 
Co.,  1 5  Mo.  App.  503,  which  are  in  all  respects  analogous  with  the  case  at 
bar.  hold  to  the  contrary.  Mr.  Justice  Thompson,  delivering  the  opinion 
in  the  case  last  cited,  without  reference  to  that  of  Vawier  r.  R.  Co..  84, 
Mo.  679,  says:  'The  question  is  now,  we  believe,  presented  for  the  first 
time  in  this  state.  The  decisions  presented  in  other  states  are  shown  10 
be  conflicting.  These  statutes  are  of  recent  origin.  The  question  of  their 
extraterritorial  force  has  presented  iiseU  to  various  courts  of  the  Union  as 
a  question  of  first  impression ;  and,  reasoning  on  various  grounds,  for  the 
mi>st  part  of  a  technical  nature,  they  have  arrived  at  different  conclusions. 
In  this  conflict  of  authority,  we  are  quite  at  liberty  tn  adopt  the  view  which 
seem;  best  to  consist  with  the  policy  of  our  legislation  and  with  that 
spirit  of  comity  which  ought  to  subsist  between  different  stales  of  the 
Union.  We  accordingly  hold  that  this  action  was  well  brought.*  It  is 
quite  certain  that  the  precise  question  is  before  this  court  for  the  first 
time :  and  1  am  wi1lin<>  to  adopt  the  language  of  the  court  above  quoted, 
as  it  expresses  the  conclusion  I  have  come  to  after  a  careful  examination 
of  all  the  authorities  accessible." 

Follow-iervanti— NecHgence  of  Car  Inipectort  and  Repalren. — It  is  a 
very  common  thing  for  train  hands  to  receive  injury  through  the  negli- 
gence of  persons  employed  by  the  company  to  inspect  their  cars,  to  dis- 
cover defects  and  repair  them.     The  weight  of  authority  perhaps  is  to  the 
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'effect  that  the  negligence  ol  such  employees  in  the  performance  o(  such 
duties  cannot  be  attributed  to  the  company,  and  it  is  consequently  not 
liable  (or  it,  Nashville,  etc.,  R.  Co.  v.  Foster,  lo  Lea  (Tenn.).  3JI,  11 
Am.  &  Eng.  R.  Cas,  iSo  (decided  under  laws  of  Alabama):  Sniuh  v. 
Potter,  46  Midi.  2jS,  2  Ara.  &  Eng.  R.  Cas.  140;  Mackin  v,  Boston,  etc., 
R.  Co..  13s  Mass.  201,  i;  Am.  &  Eng.  R.  Cas.  10;  Columbus,  etc.,  R. 
Co.  V.  Webb,  12  Ohio  St.  475 ;  St.  Louis,  etc.,  R.  Co.  v.  Rice  (Ark..  1889). 
II  S.  W.  Rep.  699;  St.  Louis,  etc.,  R.  Co.  v.  Gaines  Ark.  555;  Smoot 
V.  Mobile,  etc.,  R.  Co., 67  Ala.  13;  Little  Miami,  etc..  R,  Co.v.  Fitzpalrick, 
42  Ohio  St.  318,  17  Am.  &  Eiig.  R.  Cas.  578;  Columbus,  etc,  R.  Co.  v. 
Webb.  12  Ohio  St.  475;  Kidwell  v.  Houston,  etc..  R.  Co..  3  Woods  (U.S.), 
313.  See  also  Chicago,  etc..  R.  Co.  v.  Bragonier,  11  III.  App.  516:  Wonder 
V.  Baltimore,  etc.,  R,  Co.,  32  Md.  41 1,  3  Am.  Rep.  143-  I"  Philadelphia  & 
R.  R.  Co.  V.  Hughes,  119  Pa.  St.  301.  it  was  held  that  a  railroad  company 
is  not  ordinarily  liable,  for  the  negligent  inspection  of  cars  by  car-inspec- 
tors, to  a  fellOH-servant  unless  It  has  knowledge  thereof.  In  Byrnes  v. 
New  York,  etc.,  R.  Co.  (N.  Y.,  18^9),  21  N.  E.  Rep.  50,  the  New  York 
court  of  appeals  held  that  a  railroad  company  wliich  has  provided  a 
proper  car  for  loadine,  and  has  established  a  system  and  provided  compe- 
tent servants  for  the  inspection  of  loaded  cars  before  they  are  taken  out, 
is  not  liable  for  an  injury  to  a  servant  employed  on  its  train,  caused  by 
the  improper  manner  in  which  the  car  is  loaded,  such  injury  being,  the 
result. of  the  negligence  of  the  fellow  servants  of  the  injured  person. 

The  ground  on  which  these  decisions  are  placed  is  that  the  railroad 
company's  duty  of  inspection  is  performed  by  the  employment  of  sufficient, 
competent,  and  suitable  inspectors,  who  are  to  act  under  proper  superin- 
tendence, rules,  and  instructions ;  and  these  inspectors  must  be  deemed  to 
be  engaged  in  a  common  employment  with  the  train  men  handling  the 
cars.  Such  a  rule,  however,  ignores  the  only  true  criterion  of  fellou-ser- 
vice  If  the  law  imposes  any  duties  at  all  upon  the  master  of  which  he 
cannot  relieve  himself  by  delegating  them  to  another,  the  duty  of  keephig 
machinery  and  instrumentalities  in  proper  repair  is  one  of  them.  A  car 
inspector  or  repairer  has  delegated  to  him  the  duty  which  the  railroad 
com^ny  impliedly  contracts  to  perform  as  to  its  employees,  viz.,  of  m- 
amining  and  inspecting  the  cars  run  upon  the  company's  road,  and  of 
pointing  out  and  reporting  any  defects  which  he  may  discover  in  them.  In 
order  that  such  delects  may  be  remedied,  and  the  danger  of  the  train 
hands,  car-couplers,  etc.,  removed.  He  performs  this  duly  as  a  represen- 
tative of  the  company,  which  should  tn  justice  be  made  to  respond  for  his 
n^ligence.     McKinney  on  Fellow-servants,  §122. 

This  position  has  been  taken  by  a  number  of  courts  of  high  authority. 
The  supreme  court  of  Minnesota  say:  '-The  company  are  responsible  for 
the  negligence  of  the  car  inspector.  The  duty  to  provide  safe  and  suitable 
instrumentalities  for  its  employees  to  worlc  with  is  one  which  it  cannot 
delegate  to  a  servant  so  as  to  be  relieved  from  responsibility;  and  this 
extends  to  the  track,  and  the  condition  of  the  cars  and  machinery  upon  or 
in  connection  with  which  they  are  employed."  Fay  v,  Minneapolis,  etc., 
R.  Co..  30  Minn.  231,  11  Am.  &  Eng.  R.  Cas.  193.  The  supreme  court 
of  Kansas  has  used  similar  language  :  "  In  this  case  the  railway  company. 
the  master,  delegated  to  inspectors  the  duty  of  inspecting  the  freight 
cars,  which  included  the  trucks  and  draw-heads  and  brake-staffs  thereon. 
to  see  whether  everything  was  in  order,  and  to  repair  defects  if  any  were 
obvious  or  visible  ;  therefore  the  inspectors  represented  the  company,  and 
were  not  fellow-servants  of  the  plaintiff,  who  was  only  a  brakeman." 
Missouri  Pac.  R.  Co.  v.  Dwyer,  36  Kan.  ;8.  And  in  Carpenteri-.  Mexican 
Nat.  R.  Co.,  39  Fed.  Rep.  315,  Judge  Maiey  said:  "The  mere  fact  that 
the  defendant  had  in  its  employment  a  competent  car-inspector  would  not 
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of  itself  exonerate  it  from  liability  if  the  brakes  on  the  cars  were  defective 
in  construction,  or  not  in  proper  repair;  for  he  was  the  representative  of 
the  defendant,  and  not  a  fellow-servant  of  plaintiff  in  the  sense  contended 
by  the  defendant's  counsel :  and,  if  he  failed  to  exercise  due  and  rejson- 
atile  care  in  inspecting  the  brakes  of  the  cars,  and  keeping  them  in  proper 
repair,  tlieo  for  anv  negligence  on  his  part  in  that  respect,  from  which  in- 
jury resulted  to  plaintiff,  the  defendant  would  be  liable."  Other  courts 
have  spoken  in  equally  emphatic  language  in  affirming  this  doctrine. 
Condon  v.  Missouri,  etc.,  R.  Co..  78  Mo.  567,  17  Am.  &  Eng,  R.  Gas.  583; 
Brann  v.  Chicago,  etc.,  R.  Co.,  53  Iowa,  595.  36  Am,  Rep.  243;  Chicago, 
etc..  R.  Co.  V.  Jackson,  55  III.  494.  8  Am.  Rep.  661 ;  Tieriiey  v.  Mmne- 
apolis,  etc.,  R.  Co..  33  Minn.  311,  3i  Am.  &  Eng.  R.  Cas.  545;  Macy  s-. 
St.  Paul.  etc..  R.  Co,,  35  Minn,  zoo;  Chicago,  etc.,  R.  Co.  i^.  Hoyt,  IJ2 
111.  369,  31  Am.  &  Eng.  R.  Cas.  309.  In  King  v.  Ohio, etc..  R.  Co.  (C.  C. 
of  Ind.),  8  Am.  &  Eng.  R.  Cas.  1 19,  it  was  held  by  Gresham,  J.,  that  a  car- 
inspector  is  not  the  fellow-servant  in  common  employment  of  a  brakeman 
in  any  such  sense  as  to  relieve  the  railroad  company  from  liability  for  in- 
jury 10  the  latter  caused  by  the  defective  condition  of  the  coupling  appa- 
ratus of  a  car.  which  the  car-inspector  had  failed  to  note.  The  court  say : 
"The  master's  immunity  is  limited  to  cases  where  the  servants  are  engaged 
in  the  same  common  employment ;  that  is  to  say.  in  the  same  department 
of  duty.  Such  immunity  does  not  extend  to  cases  where  the  servants  are 
engaged  in  departments  essentially  foreign  to  each  other.  A  servant 
cannot  be  held  to  have  contemplated,  in  the  adjustment  of  his  wages, 
those  dangers  which  arise  from  the  carelessness  of  fellow -servants,  without 
any  reference  whatever  to  the  nature  of  their  employment  or  duties.  .  .  . 
The  master  is  bound  to  protect  the  servant,  not  against  all  risks,  but 
against  risks  which  could  be  avoided  by  the  exercise  ofreasonable  care  on 
the  part  of  the  master.  The  brakeman's  employment  exposes  him  to  con- 
stant peril  under  the  most  favorable  conditions.  He  is  expected  and 
required  to  act  with  despatch  in  coupling  and  uncoupling  cars ;  and.  when 
he  is  negligently  required  by  the  proper  officer  or  agents  to  handle  cars 
out  of  repair,  unfit  for  use,  and  dangerous,  and  in  doing  so  is  injured,  per- 
haps for  life,  without  fault  ou  his  part,  he  should  in  justice  have  a  remedy 
against  his  employer." 

The  supreme  court  of  Arkansas  in  a  recent  case  makes  a  distinction  be- 
tween general  inspectors  of  cars  and  appliances  and  mere  yard-inspectors. 
In  the  case  of  St.  Louis,  etc.,  R.  Co.  v.  Rice  (Ark.,  i88g),  11  S.  W.  Rep, 
700,  in  holding  that  a  yard- inspector  whose  duties  are  to  examine  all  cars 
as  soon  as  they  arrive,  and  a  y;ird-foreman  who  is  injured  by  the  failure  of 
the  inspector  to  make  proper  examination,  are  fellow- servants,  Judge 
Sandels  says:  "The  railway  company  must  have  its  repair  shops  to  mam- 
tain  its  tools,  rolling-stock,  etc.,  in  good  repair,  and  it  must  have  its  in- 
spectors, not  only  at  il£  termini,  where  a  general  overhauling  is  had,  but 
at  convenient  stations  alone  the  line  to  detect  such  injuries  as  may  have 
been  received  *«  route  ;  and,  should  such  company  knowingly  employ  and 
retain  persons  incompetent  for  the  performance  of  this  nigh  service,  it 
would  be  liable  to  the  person  injured,  though  such  person  were  fellow- 
servant  of  the  inspector.  .  .  .  While  we  recognize  the  liability  of  the  rail- 
way company  for  the  wilful  or  negligent  default  of  its  chief  inspectors 
and  those  deputed  to  supervise  the  condemnation  of  unsuitable  tools,  roll- 
ing-stock, etc..  we  cannot  assent  to  the  proposition  that  every  yard-in- 
spector on  the  line  of  a  railroad  is  a  vice- principal.  Upon  what  we  con- 
ceive to  be  the  soundest  principles  and  ttie  weight  of  authority,  we  hold 
that  the  appellee  and  the  yard-inspector  were  fellow-servants,  and  hence 
e  of  action  M^ainst  the  appellant."  There 
The  functions  of  a  "  chief  "  in- 
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spector  and  a  yard  -  inspector  differ  only  in  degree,  Tliey  both  per- 
iom  duties  which  che  master  has  contracted  with  hia  servant  shall  be 
(ailhfully  executed.  If  the  master  is  chargeable  with  the  negligence  of 
one.  there  is  not  the  least  excuse  for  exempting  him  Irom  liability  Cor  the 
default  of  the  other. 

Contributory  Nsgligancs— Flying  Swltehs*— Difobedlence  to  RuIb.— A 
railway  company  by  a  rule  prohibited  conductors  and  engineers  from 
making  flying  swiiclies.  The  deceased,  a  brakeman,  working  under  the 
direction  of  an  engineer,  was  not  guilty  of  contributory  negligence  when 


the  manner  of  switching  by  which  he  was  killed  had  been  the  usual  v 
customary  way  of  doing  ifie  same,  though  he  knew  (  '    '  '       " 

Pac.  R.  Co.  V.  Springsteen  (Kan.),  21  Pac.  Rap.  774. 


Same — Braksman — Riding  in  Stirrup.— 
husband  and  other  brakenien  to  ride  in  the'stirrup  on  the  side  of  flat 
cars.  While  so  travelling,  the  car  was  suddenly  derdiled  when  passsing  a 
lumber  pile,  and  he  was  crushed  against  the  luinber  and  killed.  But  for 
the  derailing  of  the  car,  he  would  have  passed  che  lumber  in  safety,  //e/d, 
that  the  court  could  not,  as  a  matter  of  law,  instruct  the  juj-y  that  the  de- 
ceased was  guilty  of  contributory  negligence,  f/^iii,  also,  iliat  the  de- 
ceased was  not  bound  to  know  the  unsafe  condition  of  the  traclt.  the  de- 
tect causing  the  derailment  not  being  so  obvious  as  to  charge  him  with 
negligence.     Pennsylvania  R.  Co.  v.  Zinc  (Pa.),  17  Atl.  Rep.  614. 

Sam* — Knowledge  of  Danger.—While  descending  the  ladder  of  the  ca- 
boose, a  brakeman  was  struck  and  injured  by  the  supply-pipe  of  a  water- 
tank.  The  evidence  showed  that  the  brakeman  was  not  descending  from 
the  caboose  in  the  discharge  of  his  duty,  but  for  some  purpose  of  his  own. 
He  had  been  employed  on  the  same  road  for  three  months,  knew  of  the 
situation  of  the  water-tank,  and  that  there'was  not  sufficient  space  for  a 
person  to  pass  between  the  pipe  and  the  train,  /firld,  that  he  was  guilty 
of  contributory  negligence  which  precluded  a  recovery.  Wilson  v.  Louis- 
ville &  N.  R.  Co.  (Aia.),  4  S.  Rep.  701. 

Same — Intufficlenoy  of  Fsncei— Cow  -  catcher — Knowledgs. — A  brake- 
man,  whilst  in  the  disciiarge  of  his  duties,  was  injured  by  the  train  being 
thrown  from  the  track  bya  buil.  The  fences  were  insufficient  to  turn  cat- 
tle, and  the  engine  was  without  a  cow  catcher,  /fe/d,  that,  even  though 
the  plaintiff  knew  of  the  insufficiency  of  the  fences  and  the  absence  of  the 
cow-catcher,  his  right  to  recover  should  be  submiited  to  the  jurv.  Magee 
V.  North  Pac.  Coast  R.  Co.  (Cal.),  21  Pac,  Rep.  114. 

Same— Hazardous  Act— Orders.— A  brakeman  attempted  to  stop  a  coal- 
car  from  running  down  a  side'track,  and  possibly  off  at  the  end  of  it,  by 
£"  imping  upon  tne  brake-beam  under  the  car  and  pressing  it  down  with 
is  feet.  In  so  doing  he  held  himself  to  the  car  with  one  hand  and  pulled 
up  the  brake-chain  with  the  other.  The  reason  of  his  act  was*thatthe 
brake-pin  was  so  bent  that  it  could  not  be  used  in  the  ordinary  manner. 
Heid,  that  as  he  acted  without  orders,  and  as  there  was  no  rule  of  the 
company  requiring  him  to  stop  the  car  in  the  manner  in  which  heat- 
tempted  it,  he  could  not  recover.  Judkinsw.  Maine  Cent  R.  Co.  (Me.), 
14  Atl.  Rep.  73;. 

Suno — Defects— Notloa  to  Company. — Complaint  of  a  defective  rail- 
road-crossing, made  to  one  who  has  no  charge  or  control  of  the  same, 
though  he  be  a  servant  of  the  railway  company,  is  no  notice  of  the  defect 
to  the  company.  Union  Pac.  R.  Co.  v.  Springsteen  (Kan.),  11  Pac.  Rep. 
774- 

Same— Evidence- Denial  of  Knowledge.— Where  the  answer  in  an  action 
for  personal  injuries  alleges  that  they  were  caused  by  plaintiff's  own  negli- 
gence, the  plaintifi  may  testify  that  he  had  no  knowledge  of  the  defects 
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which  caused  the  accident.     Magee  v.  North  Pac.  Coast  R.  Gi.  (Cal.),  21 
Pac.  Rep.  114. 

8am«— Knowlsdge  of  Dofscts — Matter  of  Defance. — The  knowledge  of  an 
employee,  of  defects  in  the  tr<LCk  and  appliances  which  caused  injuries  sus- 
tained by  him,  is  a  matter  of  defence,  and  sucli  an  employee  need  not  al- 
lege that  the  defects  were  unknown  to  him.  Magee  v.  North  Pac.  Coast 
R.  Co.  (Cal.),  21  Pac.  Rep.  114.  The  court  said  :  "  In  McGlynn  v.  Brodie, 
31  Cal.  376,  it  is  said,  ar^nentio,  tiiat  the  pleader  in  that  x;ase  had  not 
'overlooked  the  necessity  of  averring  in  his  complaint  the  essential  fact 
"  that  plaintiff  had  no  knowledge  that  the  same  [cupola]  was  insecure." ' 
While  it  is  sufficiently  clear  that  the  court  then  thought  such  an  averment 
in  a  complaint  necessary  to  constitute  a  cause  of  action  in  cases  like  tlie 
one  then  before  it  and  the  one  now  before  us,  the  expression  of  an  opinion 
upon  a  question  not  before  the  court  for  decision  is  not  entitled  10  the 
same  consideration  as  it  would  be  entitled  to  if  such  a  question  had  been 
involved  in  the  case.  In  Robinson  v.  Western  Pac.  R,  Co.,  48  Cal.  409,  it 
was  held  that  in  actions  placed  on  the  negligence  of  defendants  '  the  com- 
plaint need  not  allege  that  the  injury  whs  done  without  fault  of  the  plain-, 
tiff.'  In  McQuilkini-.  Central  Pac.  R.  Co..  50  Cal.  7.  thecaseof  Robinson 
V.  Western  Pac.  R.  Co.,  supra,  is  cited  on  this  point  approvingly.     In  In- 


lanapolis  &  C.  K.  Co.  v,  Klein,  1 1  Ind.  38,  which  was  an  action  bv  an 
employee  of  a  railway  company  against  the  company,  to  recover  aam- 
age.s  for  an  injury  received  while  in  the  employ  of  the  company  as  a 
brakeman,  there  was  a  demurrer  to  the  complaint.  In  passing  upon  it 
the  court  said;  It  is  objected  to  this  complaint  that  there  is  no  aver- 
ment of  a  want  of  knowledge  by  the  plaintiff  of  the  defects  complained  of. 
In  other  words,  it  is  insisted  that  the  plaintiff  should  in  his  complaint  neg- 
ative a  knowledge  or  notice  by  him  of  the  condition  of  the  road  and  ma- 
chinery. We  do  not  think  such  averment  necessary.  It  was  a  matter  of 
defence,  which  would  more  properly  appear  in  the  answer.'  Ih  Crane  11. 
Missouri  Pac.  R.  Co.,  87  Mo.  588,  25  Am.  &  Eng.  R.  Cas.  440,  the  court 
says :  ■  It  has  been  settled  in  this  state  since  the  case  of  Thomson  -v.  Rail- 
road  Co. ,  51  Mo,  191,  that  contributory  negligence  is  a  matter  of  defence, 
and  that  the  onus  of  establishing  it  is  on  the  defendant ;  and  the  rule  hiis 
been  reiterated  in  the  late  case  of  Stephens  v.  City  or  Macon,  83  Mo.  345. 
If  the  o«(«  of  proving  contributory  negligence,  or  of  knowledge  on  the  p^irt 
of  the  plaintiff  of  defective  machinery  rests  on  the  defendant,  it  would  be 
a  singular  rule  of  pleading  10  require  a  plaintiff  to  aver  negatively  that  he 
was  not  guilty  of  contributory  negligence,  or  did  not  have  knowledge  of 
defective  machinery,  neither  one  of  which  he  would  be  required  to  prove 
to  make  out  his  case,  but  which  the  defendant  would  be  required  to  prove 
to  make  out  hia  defence.'  In  Hackford  v.  New  York  Cent.  R.  Co.,6Lans. 
(N.  Y.)  386,  the  court  said  ; '  No  precedent  of  a  common-law  declaration  in 
a  case  for  negligence  can  be  found,  I  think,  in  which  the  plaintiff  asserts 
that  he  was  free  from  negligence,  nor  any  decision  ihat  he  is  bound  to 
make  such  proof,'  This  seems  to  accord  with  t4ie  rule  that '  it  is  not  nec- 
essary to  state  matter  which  would  come  more  properly  from  ihe  other 
side  ;'  the  meaning  of  which  is  '  that  it  is  not  necessar-v  to  anticipate  the 
answer  ot  the  adversary,  which,  accordina:  to  Hale,  C.J,,  is  "  Mice  leaping 
before  one  comes  to  the  stile."  '  Stcpli,  PI.  3511.  In  Lee  v.  Troy  Citizens' 
Gas-light  C,  98  N.  Y.  115,  the  court  says:  ■  In  the  multitude  of  cases  of 
this  general  character,  we  know  of  none  which  requires  of  the  pleader  any 
independent  or  explicit  allegation  that  the  plaintiff  himself  was  without 
fault,"* 
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Gulf,  Colorado  and  Santa  ¥t  R.  Co. 

(Texas  Supreme  Court.  February  ij.  1889.) 

Contributory  Nsgligance— Plaadlng-Necostity  of  Allegation.—If  plain- 
tiS's  case  develops  caniributory  negligence  on  his  part,  the  defendant 
may  take  advantage  of  it  although  his  answer  contains  no  allegation  of 
the  same. 

Same— What  Ii— Instruction.— Contributory  negligence  precluding  a  re- 
covery by  an  employee  for  personal  injuries  is  such  an  act  of  negligence 
as  that  the  injury  would  not  have  occurred  if  the  employee  had  not  been 
guilty  of  such  net  of  negligence. 

Same — Firoman — Mounting  Tender. — If  a  fireman,  contrary  to  the  orders 
of  the  company,  attempted  to  mount  the  tender  at  the  end  approaching 
him.  and  did  not  wait  until  the  cab-step  came  opposite  to  him,  where  he 
could  with  salety  have  entered  at  the  proper  place,  he  cannot  recover  for 
injuries  caused  by  a  hand-hold  upon  the  tender  giving  way  by  reason 
of  its  defective  fastening. 

Error  from  District  Court,  Galveston  County. 
Trezevant  &■  Franklin  for  plaintiff  in  error. 
J.  W.  Terry  for  defendant  in  error. 

CoLLARD,  J. — This  suit  was  brought  by  Robert  G.  Murray, 
plaintiff  in  error,  against  the  Gulf,  Colorado  &  Santa  F^  R.  Co., 
for  damages  for  injuries  received  by  him  while  an 
employee  of   the  company.      It  is  alleged  that  he  * 

was  a  fireman  on  an  engine  used  in  defendant's  stfitch-yard 
in  the  city  of  Galveston;  that  while  he  was  in  the  dischai^e  of 
his  duty,  and  while  in  the  act  of  ascending  the  tender,  he  caught 
hold  of  a  hand-hold  on  the  tender,  which,  being  insecurely 
fixed,  gave  way,  by  reason  of  which  he  fell  to  the  track  or  road- 
bed, and  was  run  over  by  the  tender  then  in  motion,  causing  the 
injuries  complained  of.  "  Plaintiff  alleged  that  the  hand-hold  was 
a  rod  fixed  to  the  tender,  and  was  intended  to  be  used  as  a 
means  of  ascending  the  tender,  and  that  the  rod,  though  in 
place,  was  not  fastened  ;  all  of  which  was  unknown  to  plaintiff, 
but  which  by  proper  care  ought  to  have  been  known  to  defend- 
ant. On  the  trial  defendant  relied  upon  facts  showing  that 
plaintiff's  injuries  were  proximately  caused  by  his  own  negli- 
gence; that  the  engine  and  tender  were  moving  at  the  rate  of 
86  A.  &  E.  B.  Cu.— 12 
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about  two  miles  an  hour,  the  tender  in  front ;  that  there  was  a 
step  at  the  cab  on  the  engine,  intended  for  the  engineer  and  fire- 
man  to  get  ofT  and  on  the  engine  ;  that  the  fireman's  place  was 
in  the  cab  ;  that  the  engine  and  tender  were  moving  slowly,  and 
plaintiff  should  have  waited  for  the  tender  to  pass,  and  mounted 
the  engine  at  the  cab-step,  but,  instead  of  so  doing,  took  the  risk 
of  mounting  at  the  rear  end  of  the  tender,  while  it  was  moving 
towards  him,  upon  a  board  used  by  brakemen  in  coupling  cars 
to  the  tender;  and  that  it  was  by  his  own  fault  and  want  of 
care  that  he  fell  and  got  hurt. 

The  pleas  of  defendant  were  a  general  denial,  and  a  general 
t4aiiti«D»*r  allegation  that  plaintiff's  injuries  were  the  result  of 
picaorcM-  his  own  contributory  negligence,  and  that  but  for  his 
tribaUTT  ■•«•  own  carclessncss  such  injuries  would  not  have 
"*•"*■  occurred.      PlaintifT  specially  excepted  to  the  suffir 

ciency  of  the  plea,  because  it  set  up  no  facts  indicating  negli- 
gence of  plaintiff.  The  court  overruled  the  special  exception, 
and  this  ruling  is  assigned  as  error  by  the  plaintiff.  We  agree 
with  plaintiff  that  the  pica  is  too  general.  It  is  an  abstract  pro- 
position, and  no  evidence  could  properly  be  admitted  under  it 
if  the  law  under  the  facts  of  the  case  required  contributor}- 
negligence  to  be  pleaded.  Morrison  v.  North  American  Insur- 
ance  Co.,  69  Tex.  353  ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Fox. 

But  was  a  plea  of  contributory  negligence  required  under  the 
facts  of  this  case  ?  It  was  held  in  the  case  of  Texas  &  N.  0.  R- 
Co.  V.  Crowder,  63  Tex.  503,  that  the  plaintiff  is  not  exercise  of 
only  required  to  show  that  the  defendant  was  guilty 
whMcoatTik-  of  negligence,  but  that  he  himself  acted  with  due 
!l^»m7rt»«  '^^^^-  Justice  Stayton,  delivering  the  opinion,  says; 
*iud«d.  "The  burden  of  proof  resting  on  the  plaintiff  upon, 

the  issues  of  negligence  of  the  defendant,  and  his  own 
due  care,  ];equires  that  he  should  show  the  facts  surrounding 
and  leading  to  the  accident,  and  if  from  these,  when  shown,  a 
jury  may  reasonably  infer,  negligence  in  the  defendant  contrib- 
uting to  the  injury,  and  the  exercise  of  due  care  by  the  plain- 
tiff, then  he  is  entitled  to  a  verdict ;  but  if  he  does  not  show 
how  the  accident  occurred  by  which  he  was  injured, by  showing 
his  own  relation  to  it,  and  the  other  surrounding  facts,  some  or 
all  of  which  may  appear  from  the  character  of  the  accident  itself, 
then  he  has  not  gone  with  his  evidence  as  far  as  the  law  requires 
him  to  go  to  authorize  a  recovery."  The  case  under  considera- 
tion to  which  the  above  doctrine  was  applied  was  a  peculiar  one 
A  brakeman  was  killed  by  the  cars  running  over  his  leg,  and 
crushing  it.  His  mother  brought  suit  for  damages  under  the 
statute.  There  was  no  evidence  showing  how  the  accident 
occurred ;  no  one  saw  him  at  the  time  the  injury  was  received 
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and  consequently  there  was  no  evidence  of  any  negligence  on 
the  part  of  the  company.  We  conclude  from  the  opinion  that 
it  is  always  incumbent  on  a  plaintifT  suing  for  injuries  received 
by  an  employee  to  show  how  and  under  what  circumstances  the 
accident  occurred  ;  how  he  was  employed  at  the  time ;  what  the 
facts  were  constituting  the  negligence  of  the  defendant ;  and, 
if  his  own  conduct  was  connected  with  the  negligence  of  the 
defendant  so  as  to  bring  about  the  injury,  to  show  that  connec- 
tion, and  in  so  doing  to  acquit  himself  of  carelessness,  or  estab- 
lish the  fact  that  he  was  exercising  due  care, — for  if  in  the 
necessary  statement  of  his  own  case,  and  his  connection  with  it, 
it  appears  that  he  was  negligent,  or  failed  to  exercise  proper 
caution,  he  could  not  recover.  He  could  not  recover  unless  it 
is  shown  how.  the  injuries  were  received.  We  do  not  understand 
the  court  to  hold  that  the  plaintii?  must  do  more  than  to  devel- 
lop  his  own  case,  and  in  so  doing  show  negligence  of  defendant 
causing  the  injury,  and  at  the  same  time,  while  showing  his  own 
relations  to  the  occurrence,  relieve  himself  of  responsibility  for 
it.  llJegligence  might  exist  on  his  part  outside  of  his  own 
necessary  proof.  After  proof  of  his  case  establishing  the  neg- 
ligence of  the  defendant,  and  his  own  acts  immediately  con- 
nected therewith  as  free  from  fault,  there  may  yet  be  such  neg- 
ligence on  his  part  independent  of  his  prima  facie  case  as  will 
discharge  defendant  of  liability,  and  which,  to  become  available 
as  a  defence,  must  be  shown  by  the  defendant.  Such  defence, 
we  understand,  must  be  alleged  and  proved  by  the  defendant. 
Dallas  &  W.  R.  Co.  v.  Spicker,  61  Tex.  427,  21  Am.  &  Eng.  R. 
Cas.  160.  In  the  case  of  Texas  &  P.  R.  Co,  v.  Murphy,  46  Tex. 
363,  Chief  Justice  Roberts  explains  the  doctrine  as  follows: 
"It  is  often  stated  that  the  plaintiff  must  show  that  the  in- 
jury was  caused  by  the  negligence  of  the  defendant,  without  any 
fault  or  negligence  on  his  part.  It  would  be  more  correct,  it  is 
thought,  to  say  that  the  plaintiff  must  show  that  the  injury  of 
which  he  complains  was  produced  by  the  negligent  acts  of  the 
defendant  under  such  circumstances  as  did  not  develop  any  neg- 
ligence on  his  part  contributing  to  his  injury."  In  the  case  of 
Dallas  &  W.  R.  Co. n.  Spicker,  jw/rt?.  Justice  Staytonsays:  "We 
believe  the  true  rule  to  be  that  thus  stated  by  an  elementary 
writer:  'No  doubt  where,  in  an  action  for  injuries  caused  by 
failure  of  duty  on  the  part  of  the  defendant,  the  failure  of  duty 
and  the  injury  are  shown  by  the  plaintiff",  and  there  is  nothing 
that  implies  that  he  brought  on  the  injury  byhis  own  negligence, 
then  the  burden  is  on  the  defendant  to  prove  that  the  plaintiff 
was  guilty  of  such  negligence.  On  the  other  hand,  when  the 
plaintiff's  own  case  exposes  him  to  suspicion  of  negligence,  then 
he  must  clear  of   such  suspicion.'     Whart.  Neg.  §  426."     The 


byGoogIc 


180      MUBBAT  V.   GULF,    COLOKADO   AND  SANTA   FE   R.  CO. 

principle  decided  in  the  case  of  Texas  &  P.  R.  Co.  v.  Murphy, 
supra,  was  reaffirmed  in  the  case  of  Houston  &  T.  C.  R.  Co.  v. 
Cowser,  57  Tex.  302,  "that  in  a  suit  for  damages  against  the 
railway  connpany,  on  account  of  the  alleged  negligence  of  its 
agents,  it  is  not  necessary  that  the  petition  should  negative, 
either  by  facts  stated  or  by  direct  averment,  the  existence  of 
contributive  negligence  on  the  part  of  plaintifT,  An  exception 
to  this  rule  exists  when  the  petition  from  its  averments  would 
establish,  if  unexplained,  a  prima  facie  case  of  negligence  of  the 
party  injured."  The  doctrine  is  in  all  our  cases  guarded  that, 
if  plaintiff's  case  develop  his  own  want  of  care  defendant  can 
take  advantage  of  it.  If  defendant  relies  upon  contributory 
negligence  not  developed  by  the  plaintiff's  case,  he  must  allege 
it.  It  is  a  defence  in  the  nature  of  avoidance,  Dist.  Ct.  Rule  7; 
Texas  Mut.  Life  Insurance  Co.  v.  Davidge,  51  Tex.  244;  Hous- 
ton &  G,  N.  R.  Co,  V.  Parker,  50  Tex..  346;  Beach,  Con t rib. 
^<^g-  §  'S?-  But  see,  contra,  i  White  &  W.  CivilCas.  Tex.  App. 
§  382;  2  Wilson,  Civil  Cas.  Tex.  App.  §483;  2  Thomp.  Neg. 
H79.  Under  the  rule,  however,  that  plaintiff  must  make  out 
his  whole  case  if  it  appear  from  the  facts  and  circumstances 
attending  the  injury  that  his  own  negligence  contributed  to  it, 
he  must  affirmatively  show  that  he  was  excused  or  justified. 
Beach,  Contrib.  Neg.  432. 

In  the  case  before  us  plaintiff's  petition  did  not  commit  him 
to  any  charge  o.f  negligence,  but  he  was  nevertheless  bound  to 

develop  his  whole  case  in  his  proof  t  that  he  was  a 
Caiitribmt«7  fircmaii ;  that  the  engine  and  tender  were  in  motion, 
■'*''^™  and  how  moving ;  where  his  post  asfireman  was ;  why 
piMded  ii  he  was  absent  from  it;  liis  return  to  it;  how  he  mounted 
pTwwBtcMh     the  tender;  upon  what  he  mounted;  the  uses  of  the 

board  upon  which  he  mounted  ;  the  usual  mode  and 
means  of  access  to  the  cab  for  the  engineer  and  fireman  ;  that 
he  did  not  seek  the  usual  entrance  to  the  cab,  which  was  shown 
to  be  safe ;  and,  in  short,  all  the  facts  attending  and  surrounding 
the  accident,  his  own  conduct,  and  the  conduct  of  others.  If 
in  doing  this  he  omitted  any  such  fact,  defendant  had  the  right 
to  supply  it.  It  was  his  duty  to  show  how  and  why  the  injury 
occurred  ;  and  when  this  was  done,  the  jury  inferred,  as  the  evi- 
dence warranted  them  in  doing,  that  he  was  guilty  of  contribu- 
tory negligence,  PlaintifTs  own  case  necessarily  put  in  issue  all 
the  facts  relied  on  by  defendant  to  show  his  contributory  neg- 
ligence, and,  such  being  the  case,  he  was  obliged  to  acquit  him- 
self of  fault.  The  burden  of  proof  was  on  him  to  do  this,  and 
he  could  not  recover  until  it  was  done.  It  is  seen,  then,  that 
the  case,  under  the  facts,  required  no  plea  of  contributory  neg- 
ligence, and  the  error  of  the  court  in  overruling  the  special  ex- 
ception  to  the  insufficient  plea  was  rendered  harmless. 
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The  court  instructed  the  jury  that  "  negligence  on  the  part  of 
an  employee  is  a  want  of  such  care  and  prudence  as  persons  of 
ordinary  care  and  prudence  observe  under  similar  cir- 
cumstances. Negligence  is  a  qeestion  of  fact  to  be  ^"i'|'"''°T. 
determined  by  you  from  the  evidence,  just  as  you  8,^. 
determine  any  other  fact.  Contributory  negligence, 
by  an  act  of  negligence  on  the  part  of  an  employee,  is  such  an 
act  of  negligence  as  that  the  injury  would  not  have  occurred  if 
the  employee  had  not  been  guilty  of  such  act  of  negligence." 
The  court  refused  instructions  asked  by  plaintiff  that  "  he  was 
not  bound  to  the  utmost  possible  caution,  but  only  to  ordinary 
care  and  prudence  ;  "  that,  if  both  plaintiff  and  defendant  were 
guilty  of  negligence,  to  defeat  a  recovery  by  plaintiff  his 
negligence  must  have  been  the  proximate  and  efficient  cause  of 
the  injury.  The  court's  charge  upon  contributory  negligence, 
and  the  refusal  of  the  instructions  asked  by  plaintiff,  are  assigned 
as  error.  There  was  no  necessity  for  the  court  to  repeat  the 
charge  that  plaintiff  was  only  bound  to  use  ordinary  care.  The 
general  charge  so  instructed  the  Jury.  The  very  question  raised 
as  to  the  court's  definition  of  "contributory  negligence,"  and 
the  definition  as  contained  in  the  refused  charge,  was  before  the 
court  in  the  case  of  R.  Co.  v.  Ormond,  64  Tex.  489.  Associate 
Justice  Robertson,  delivering  the  opinion  for  the  court  in  ref- 
erence to  it,  says  :  "  The  authorities  all  agree  that  plaintiff 
could  not  recover  if  the  negligence  of  James  Ormond  proxi- 
mately contributed  to  hisdeath.  This  expression  does  not  convey 
to  the  unprofessional  mind  a  sufficiently  definite  idea.  The  act 
of  negligence  proximately  contributes  to  the  injury  when  with- 
out the  act  of  negligence  the  injury  would  not  have  been  in- 
flicted. The  court  below  did  not  err  in  the  general  charge  in 
submitting  this  issue  in  eschewing  the  technical  expression. 
The  chaise  correctly  lays  down  the  rule  in  language  intelligible 
to  the  jury."  We  think  the  above  sound  law.  Wood,  Mast.  & 
Scrv.  638  ;  Beach,  Contrib.  Neg,  p.  14,  §  7. 

Plaintiff  insists  that  the  vertHct  of  the  jury  was  contrary  to 
the  law  and   the  evidence  because  "  there  was  no  proof  that 
plaintiff  had  any  knowledge  of  the  defectiveness  of 
the  rod  by  reason  of  which  he  was  injured  and  no  EiWemrB  urn- 
proof  that  plaintiff's  negligence  was  the  proximate  ^oVi*rib«ta^ 
or  efficient  cause  of  the  injury,"     It  is  true  there  was  itgnftnee. 
no  evidence  that  plaintiff  knew  the  rod  was  loose  or 
defective,  and  it  is  also  true  that  his  negligence  did  not  consist 
in  knowing  the  fact.     It  consisted  in  imprudently  mounting  the 
tender  at  the  end  approaching  him,  contrary  to  orders  of  the 
company,  in  failing  to  wait  until  the  cab-step  came  opposite  to 
him,  where  he  could  have  entered  with  safety  at  the  entrance 
made   for   his   use,  and  in  failing  to  wait  until  the  engine  and 
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tender  stopped.  Without  his  own  nef^ligence,  he  would  not 
have  been  injured.  The  verdict  answers  correctly  the  evidence 
and  the  law.  We  have  found  no  error  in  the  rulings  or  charge 
of  the  court  or  in  the  verdict.  The  judgment  of  the  lower  court 
ought  to  be  affirmed. 

StavTON,  C.J. — Report  of  commission  of  appeals  examined, 
their  opinion  adopted,  judgment  affirmed. 

Contributory  Negligence  of  Emptoyea  In  Catting  upon  CariorEngina  In 
Motion.— See  notes,  33  Am.  &  Eng.  R.  Cas.,  364,  367;  Richmond,  etc,  R. 
Co.  V.  Moore,  15  Ih.  239. 

injuriet  to  Sarvantt— Contributory  Naglrgenee— Provinca  of  Jury.— Plain- 
tiff, an  engineer,  brought  an  action  to  recover  damages  for  injuries  sus- 
tained in  an  accident  caused  bythe  train  leaving  the  track.  He  contended 
that  the  accident  happenefi  in  consequence  of  the  roadbed  being  deieccive 
to  such  an  extent  and  under  such  circumstances  as  to  render  defendant 
liable.  Defendant  claimed  that  plaintifl  was  guilty  T>f  contributory 
negligence  because  he  was  running  faster  than  twenty  miles  an  hour,  the 
superintendent  having  instructed  him  not  to  enceed  that  speed,  and  be-  . 
cause  the  rules  of  the  company  limited  the  speed  to  ten  miles  an  hour  be- 
fore crossing  trestles  and  bridges.  The  place  of  the  accident  was  near 
a  trestle,  and  the  accident  occurred  whilst  the  train  was  being  run  at  a 
greater  speed  than  ten  miles  an  hour.  Plaintiff's  evidence  tended  to  show 
Uiat  he  had  been  over  the  road  but  once  before  and  had  no  experience 
upon  it,  or  knowledge  of  the  track  ;  that  it  was  therefore  impossible  for  him 
to  remember  at  nlglit  where  the  trestles  were.  He  testified  that  he  did 
not  know  at  the  time  that  this  particular  trestle  was  immediately  in  front 
of  him.  He  also  testified  that  he  had  never  seen  or  read  the  train  rules 
governing  the  running  of  trains  on  the  road.  Defendant's  superintendent 
testified  that  he  understood  plaintiff  had  only  been  over  the  road  once, 
that  he  explained  to  him  that  he  could  rely  upc.i  the  conductor,  and  told 

Slaintiff  that  the  rate  of  speed  should  not  exceed  twenty  miles  an  hour. 
[e  also  testified  that  he  did  not  know  if  plaintiff  ever  saw  the  train  rule> 
or  read  them,  /fe//i,  that  it  was  error  to  refuse  to  submit  the  question  ol 
contributory  negligence  to  the  jury.  Dunlap  v.  Northeastern  R.  Co.,  130 
U.  S.  6+9. 

Sams — Sufficiency  of  Evldancai — Plarntiff's  Intestate,  a  fireman.was  killed 
by  the  derailing  and  overturning  of  a  train.  When  the  accident  happened 
the  engineer  was  for  the  moment  away  from  his  post.  The  fireman  was  in 
the  engineer's  place,  presumably  by  his  order.  He  had  applied  the  brake, 
and  the  engine  was  going  slowly  when  a  pine  knot  caught  in  the  pilot, 
raised  the  engine  from  the  track,  ran  it  ofl  at  ti  lurve,  and  upset  it  upon 
the  fireman.  He/d,  that  the  evldence.inview  of  the  rules  oi  the  company 
making  the  fireman  subject  to  the  directions  of  the  engineer,  was  suf- 
ficient to  sustain  a  finding  that  the  fireman  wasclear  of  fault  or  negligence, 
and  in  the  proper  discharge  of  his  duty.  Denver,  S.  P.  &  P.  R.  Co.  v. 
Wilson  (Colo.),  20  Pac.  Rep.  340 

Sama — Ditobadlanca  to  Ordart — Satting  Cars  In  Motion. — Plaintiff  was 
charged  with  the  duty  of  uliloading  certain  cars  on  a  side  track.  Hewas 
warned  twelve  or  fifteen  minutes  before  the  accident  that  he  must  not 
move  the  cars  ;  but  disregarding  the  warning,  he>  applied  his  cross-bar  to 
the  cars,  and  set  them  in  motion.  They  moved  down  the  side  track  and 
onto  the  other  track,  and  in  consequence  a  collision  occurred,  and  the 
plaintiff  was -injured,  //e/d,  that  the  accident  was  caused  solely  by  plain- 
tiff's negligence,  and  he  could  not  recover.  Georgia  Pac.  R,  Co.  v.  Mapp 
(Ga.),6S.E,  Rep,  24, 

DigiLizedbyGoOglc 


COKTKIBUTORT   NEGLIQENOB — PI,BADiyG.  183 

Stms-Csr-rspalrar— Duty  to  Call  for  Aiil(tane«.— Plaintiff  was  a  night 
^r-rcpairer  in  the  employment  of  the  defendant,  and  his  duty  was  to 
make  minor  repairs  on  cars  which  passed  over  the  road  during  the  night. 
The  draft-iron  in  a  way-car  having  been  knocked  out  in  the  course  of 
switching,  plaintiff  was  directed  to  repair  it.  Plaintiff  went  to  the  car 
and  discovered  that  a  new  draft-iron  was  required.  He  requesteil  the  car 
to  be  placed  in  position  to  do  Che  work.  It  was  put  upon  a  side  track 
near  the  tool-house  where  the  draft-iron  lay.  Plaintiff  removed  the  old 
draft-iron,  took  hold  of  the  new  one  and  dragged  it  some  ten  or  twelve 
feet  to  the  car  and  attempted  to  put  it  in  place,  and  in  doing  so  he  slipped 
on  the  ice  and  was  injured.  After  he  was  injured,  he  called  for  assistance 
in  doing  the  work,  and  one  of  the  yardmen  went  to  his  aid  and  put  the 
(fraft-iron  in  place.  Plaintiff  knew  of  the  weight  of  the  draft-iron,  which 
was  about  240  pounds,  and  had  freauenily  done  such  work.  There  was 
an  employee  whose  duty  it  was  to  assist  the  plaintiff  in  his  work  as  a  night 
repairer,  but  he  was  absent  at  the  time.  Held,  that  as  plaintiff  could 
have  obtained  other  assistance,  the  company  was  not  liable.  Wyv  i>. 
Chicago  &  N.  W.  R.  Co.  (Iowa),  41  N.  W.  Rep.  51.  The  court  said ; 
"In  our  opinion  the  undisputed  facts  show  that  the  plaintiff,  with  a  full 
knowledge  of  all  the  circumstances  surrounding  him,  voluntarily  under- 
took to  raise  up  and  place  the  draft-iron  alone  ;  and.  if  he  was  injured,  he 
alone  was  in  fault.  The  doctrine  hws  become  elementary  that  where  an 
employee  uses  the  machinery  and  appliances,  and  does  his  work  in  the 
place,  furnished  by  the  employer,  and  with  such  assistance  as  Is  furnished 
to  him,  with  full  knowledge  of  all  the  facts  in  connection  therewith,  and 
without  complaint  to  the  employer,  he  cannot  recover  damages  upon  the 
ground  that  the  employer  was  negligent  in  failing  to  provide  for  his 
safety.  We  think  no  authority  can  be  found  which  holds  otherwise.  It 
may  be  conceded  that  the  plaintiff  made  complaint  of  the  ateence  of  the 
employee  whose  business  it  was  to  assist  him  ;  but,  as  we  have  seen,  the 
evidence  conclusively  shows  that  there  were  other  employees  ready  to 
come  to  his  aid.  See  Lumley  v.  Caswell,  47  Iowa.  159;  Money  v.  Lower 
Vein  Coal  Co.,  55  Iowa,  671 ;  and  Heath  v.  Whitebreast  Coal  Co.. 6s  Iowa, 
737-" 

Stime— Contributory  Negligenea— Necesilty  of  Averrtng  Abianoa  of.- 
In  an  action  for  damages  for  negligently  causing  the  death  of  plaintiff's 
husband,  it  is  not  necessary  to  aver  that  there  was  no  contributory  negli- 
gence-on  the  part  of  the  deceased,  provided  the  complaint  contains  an  aver- 
ment that  the  injury  resulted  from  the  negligence  of  the  defendant. 
Hickman  v.  Kansas  City,  M.  &  B.  R.  Co.  (Miss^,  5  S.  Rep.  225.  The  court 
said:  "  Whether  it  was  necessary  for  the  declaration  to  contain  such  an 
allef;ation  isan  open  question  in  this  state.  VicksburgTi.  Hennessy.  54 
Miss.  391.  to  which  we  are  referred  by  counsel,  does  not  applv.  for  In  that 
case  the  plaintiff's  own  testimony  showed  that  the  injury  of  which  he 
complained  was  occasioned  by  his  own  fault,  and  neither  the  question  of 
pleading  nor  the  burden  of  proof  was  before  the  court.  In  Alabama, 
California.  New  York,  and  Texas  it  is  held,  in  accordance  with  the  pre- 
cedents of  declarations  at  common  law  in  like  cases,  that  it  is  not  neces- 
sary. In  an  action  to  recover  damages  for  pergonal  injuries  caused  br  the 
negligence  of  anothei^  for  the  plaintiff  to  allege  specially  or  distinctly  in 
the  declaration  that  the  injury  occurred  without  fault  on  the  part  of  the 
peraon  injured,  or  that  he  exercised  rersonable  care  to  avoid  it.  Mobile 
&  M.R.  Co. ».  Crenshaw,  65  Ala.  566,8  Am.  &Eng.  R.  Cas.340;  Robinson 
%i.  Western  Pac.  R.  Co.,  48  Cal.  409;  i  Estee,  PI.  &  Pr.  g  1836  ;  Lee*.  Gas- 
light Co..  98  N.y.  ii5;Te;tas&  P.  R.  Co. i/.  Murphy.  46  Tex,  356  ;  Hack- 
ford  V.  New  York  Cent.  R.  Co..  6  Lans.  (N.  Y.)  381,  A  different  rule 
prevails  in  some  localities,  but  it  is  believed  that  the  weight  of  reason  and 
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authority  is  against  it.  The  allegation  that  the  injury  waa  produced  in 
consequence  of  the  negligence  of  the  employees  of  the  defendant  implies 
that  there  was  no  neeligence  on  the  pan  of  the  deceased  contributing  to 
it,  and,  as  a  matter  of  pleading,  it  was  sufficient." 

In  an  action  against  a  railroad  company  to  recover  damages  for  personal 
injuries  to  a  bralceman,  occasioned  by  the  negligence  of  a  co-employee, 
it  is  unnecessary  (or  the  plaintiff  to  aver  that  there  was  no  fault  or  n^- 
ligence  on  the  part  of  the  injured  person.  Contributory  negligence  is  a 
matter  of  defence.  Missouri  Pac.  R.  Co.  f.  McCally  (Kan.).  3i  Pac  Rep^ 
574- 


Boston  and  Albany  R.  Co. 

(Massachusttts  Supreme  Judicial  Cour I.  January  I,  1889.) 

Injuriat  to  Servant — Oetachad  Car — Spreading  Link — N«gllgenci— 
Where  the  rear  car  of  a  train  became  uncoupled  by  reason  of  tlie  spread- 
ing of  a  link,  and  an  employee  who,  In  the  discharge  of  his  duty  was 
waiting  for  the  train  to  pass,  attempted  to  cross  and  was  run  over  by  such 
car,  which  was  travelling  rapidly,  without  signals,  and  witliout  any  person 
in  charge,  the  administrator  of  such  employee,  in  an  action  for  damages, 
is  entitled  to  have  the  case  submitted  to  the  jury  upon  the  questio'n  of  the 
defendants  negligence,  and  also  upon  the  question  of  the  own  contributory 
negligence  of  the  deceased.  ' 

On  report  from  Superior  Court,  Hampden  County. 

Action  of  tort  under  Mass.  Pub.  Stat,  c.  112,  §  2 12,  as  amended 
by  Acts  1883,  c.  243,  by  the  administrator  of  Bartholomew 
Griffin,  against  the  Boston  &  Albany  R.  Co.,  to 
CiMitu^  recover  damages  for  negligently  causing  the  death  of 
plaintiff's  intestate.  At  the  trial  plaintiff's  counsel 
offered,  in  opening,  to  show  that  the  deceased  was  employed  as 
night  watchman  at  the  passenger  station  of  the  defendant  at 
Springfield,  that  on  the  night  of  the  accident  a  freight  train 
passed  through  the  depot,  and  deceased,  thinking  that  the  whole 
train  had  passed,  attempted  to  cross  the  track,  but  was  run  over 
by  certain  of  the  cars  which  had  become  detached  through  the 
spreading  of  a  coupling-Unk.  Defendant  thereupon  asked  the 
court  to  rule  that  the  action  could  not  be  maintained,  A  ruling 
was  granted  in  terms  of  the  motion  and  a  verdict  ordered  for 
the  defendant. 

W.  H.  Brooks  and/.  B.  Carro// for  plaintiff. 

Geo.  M.  Stearns  for  defendant. 
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C.  Allen,  J. — The  two  things  to  be  considered  are  whether, 
in  view  of  the  plaintiff's  offer  of  proof,  he  was  entitled  to  go  to 
the  jury  upon  the  question  of  the  want  of  due  care  on  the  part 
of  the  defendant,  and  of  the  exercise  of  due  care  on  the  part  of 
the  plaintiff's  intestate;  and  both  of  these  matters  must  be 
determined  upon  the  assumption  that  the  plaintiff  proved  his 
case  according  to  his  offer,  and  that  the  defendant  offered 
nothing  by  way  of  explanation. 

I.  Upon  the  question  whether  there  was  enough  evidence  of 
a  want  of  due  care  on  the  part  of  the  defendant,  the  difficulty  is 
not  so  much  in  the  ascertainment  of  the  general  rules 
as  in  their  application.  There  is  no  doubt  that  as  a  »"ir»r»"-  . 
general  rule  a  master  is  bound  to  exercise  reasonable  ^^ct'^t^tmt 
care  in  providing  suitable  machinery,  instruments,  ■ppiuacM. 
means,  and  appliances  for  his  work.  It  is  also  well 
settled  that  if  he  has  failed  to  do  so,  and  an  injury  has  resulted 
to  his  servant,  the  master  is  responsible,  although  the  negligence 
of  a  fellow-servant  contributed  to  the  accident.  Cayzer  v.  Tay- 
lor, lo  Gray  (Mass.),  274;  Elmer  v.  Locke,  135  Mass.  575,  15 
Am.  &  Eng.  R.  Cas.  300 ;  Booth  v.  Boston  &  A.  R.  Co.,  73 
N.  Y.  38 ;  Cone  v.  Delaware,  L.  &  W.  R.  Co.,  81  N.  Y.  206.  2 
Am.  &  Eng.  R.  Cas.  57;  Grand  Trunk  R.  Co.  v.  Ciimmings,  106 
U.  S.  700,  1 1  Am.  &  Eng.  R.  Cas.  254.  It  is  also  clear  that  the 
plaintiff  must  introduce  evidence  to  show  that  the  injury  is  more 
naturally  to  be  attributed  to  the  negligence  of  the  defendant 
than  to  any  other  cause.  If  the  accident  appears  upon  the 
evidence  to  be  as  consistent  with  the  absence  of  negligence,  for 
which  the  defendant  is  responsible,  as  with  the  existence  of  such 
negligence,  the  plaintiff  must  fail,  and  the  case  should  not  be 
left  to  the  jury.  Kendall  v.  Boston,  118  Mass.  234 ;  Wakelln  v. 
Railway  Co.,  12  App.  Cas.  41  ;  Scott  v.  London,  etc.,  Docks  Co., 
3  Hurl.  &  C.  596;  Cotton  V.  Wood,  8  C.  B.  (N.  S.)  568;  Ham- 
mack  P.  White,  11  C.  B.  (N.  S.)  588. 

In  the  present  case,  upon  the  plaintiff's  offer  of  proof,  it  is 
obviously  possible  that  the  injury  may  have  sprung  either 
wholly  or  partly  from  the  defendant's  negligence,  or  from  some 
cause  independent  of  any  negligence  for  which  the  defend.int 
would  be  responsible  to  the  plaintiff.  But  a  plaintiff  in  a  civil 
case  is  not  required  to  prove  his  case  beyond  a  doubt.  All  that 
the  plaintiff  upon  this  branch  of  his  case  was  required  to  do  was 
to  make  it  appear  to  be  more  probable  that  the  injury  came  in 
whole  or  in  part  from  the  defendant's  negligence  than  from  any 
other  cause.  No  general  rule  can  be  laid  down  that  the  mere 
occurrence  of  an  accident  is  or  is  not  sufficient  prima  facie  proof 
of  actionable  negligence,  for  each  case  must  depend  upon  its 
own  circumstances;  and  what  would  be  sutiRcient  proof  of  such 
negligence  in  an  action  brought  against  a  railroad  company  by  a 
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Eassenger,  or  by  a  stranger,  might  not  be  so  in  an  action  brou|^t 
y  one  of  its  servants.  The  question  is  whether  this  plaintiff, 
upon  his  offer  of  proof,  was  entitled  to  go  to  the  jury  upon  the 
question  of  the  defendant's  negligence. 

The  general  rule  as  to  the  defendant's  duty  in  providing 
means  and  instruments  for  the  operation  of  its  railroad  has  been 
already  stated.  Clearly  the  providing  of  a  sufficient 
quantity  of  suitable  links  (or  coupling  the  cars  of  a 
MnBd  to  np-  train  fell  within  this  duty.  This  is  a  duty  which 
fiTiBitkkia  belonged  to  the  defendant  as  master,  and  could  not 
enrilisuaki.  ^^  delegated.  If,  through  a  want  of  reasonable  care 
and  diligence,  unsafe  coupling-linlts  were  furnished, 
even  though  this  were  done  by  agents  of  the  railroad  company, 
the  neglect  is  to  be  treated  as  the  neglect  of  the  company  itself. 
Now,  it  is  true  that  the  defendant  may  have  used  due  care,  al- 
though the  particular  coupling-link  which  spread  or  opened,  and 
thereby  led  to  the  accident,  proved  to  be  unsuitable  or  unsafe. 
There  may  have  been  a  latent  defect  which  was  un discoverable. 
The  link  in  question  may  have  come  with  a  car  from  another 
railroad,  so  that  the  defendant's  duty  was  merely  one  of  inspec- 
tion, and  the  defendant  may  have  done  its  duty  in  this  respect. 
Or,  in  other  particulars,  the  fault  may  have  been  the  fault  of  a 
fellow-servant,  for  whose  negligence  the  defendant  would  not 
be  responsible  to  the  plaintiff.  It  may  have  been  that  the  de- 
fendant could  have  exonerated  itself  fully  from  liability.  But 
what  we  have  to  consider  is  whether,  under  the  circumstances, 
the  plaintiff  went  far  enough  with  his  offer  of  proof  to  put  the 
defendant  upon  its  defence, — far  enough  to  make  out  optima 
facie  case  ;  and  in  considering  this  question  it  is  impossible  not 
to  take  into  view  the  knowledge  which  the  plaintiff-  and  .the  de- 
fendant, respectively,  possessed,  or  had  the  means  of  obtaining. 
The  history  of  this  broken  link  is  not  disclosed, — whether  it  was 
new  or  old,  whether  origmally  sufficient  or  insufficient,  wom  or 
not  worn,  whether  it  was  furnished  by  the  defendant  itself,  as  a 
part  of  its  own  equipment,  or  whether  it  came  from  some  other 
railroad.  These  facts,  it  is  reasonable  to  assume,  were  not  within 
the  plaintiff's  knowledge  or  means  of  knowledge.  The  railroad 
train  was  under  the  management  of  the  defendant.  The  de- 
fendant knew  or  had  the  means  of  knowingwhere  and  bywhom 
the  train  was  made  up,  of  what  cars  it  was  composed,  and  what 
degree  of  care  and  diligence  had  been  observed  in  making  itsafe 
to  be  run.  The  separation  of  a  train  in  consequence  of  the 
spreading  of  a  link,  where  nothing  further  appears,  is  more  nat- 
urally to  be  attributed  to  an  imperfection  or  defect  in  the  link 
than  to  any  other  cause.  Ordinarily  such  separation  would  not 
happen  if  the  link  was  sound  and  suitable  (or  use.  If  the  link 
was  not  sound  and  suitable  for  use,  the  fact  of  its  being  used  in 
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that  condition  properly  calls  for  explanation  from  the  defendant ; 
and  if,  under  such  circumstances,  the  defendant  fails  to  put  in 
any  evidence,  some  inference  against  it  may  be  drawn  therefrom. 
The  fact  may  be  susceptible  of  an  explanation  sufficient  to  ex- 
onerate the  defendant.  But,  in  the  absence  of  such  explanation, 
we  think  the  jury  might  properly  infer  negligence  on  the  part  of 
the  defendant.  Primarily,  in  such  case,  one  may  properly  look 
to  the  railroad  company  itself,  whose  duty  it  is  to  use  reasonable 
care  to  provide  safe  instruments  and  means  for  operating  the 
railroad.  In  the  absence  of  any  explanation  by  the  company,  it 
is  more  probable  that  the  separation  of  the  train  was  from  a 
cause  for  which  it  would  be  responsible  than  that  it  was  from  a 
cause  for  which  it  would  not  be  responsible.  See  Scott  z:  Lon- 
don, etc..  Docks  Co.,  3  Hurl.  &  C.  596;  Bridges  v.  N.  London 
R.  Co.,  L.  R.  6  Q.  B.  377,  391,  by  Channell,  B.  We  think,  on 
the  whole,  that  the  plaintiff  was  entitled  to  go  to  the  jury  upon 
this  point. 

2.  The  remaining  question  is  whether  the  plaintiff's  intestate 
himself  appeared  to  be  in  the  exercise  of  sufficient  care;  and 
upon  this  question  also  the  court  is  of  the  opinion  that  upon  the 
offer  of  proof  it  would  be  for  the  jury.  The  approaching  train 
had  become  separated  into  two  parts,  from  an  unusual  cause, 
and  no  notice  had  reached  the  plaintiff's  intestate  that  it  had  be- 
come thus  separated.  A  jury  might  find  it  consistent  with  the 
exercise  of  due  care  on  his  part  to  assume,  when  the  first  portion 
of  the  train  had  gone  by,  that  the  whole  train  had  passed. 
M^uirc  V.  Fitchbui^  R.  Co.,  146  Mass.  379,  34  Am.  &  Eng.  R. 
Cas.  9. 

Case  to  stand  for  trial. 

tnjurita  to  Servants— Contributory  Nsglisenee— Pratene*  on  Track. — 
Whilst  plaintiff's  intestate,  a  track  hand,  was  standing  on  the  track,  a  pas- 
senger train  came  around  a  curve  at  the  rate  of  from  20  to  3$  miles  an 
hour  and  ran  over  and  killed  him.  The  train  could  have  been  seen  by 
deceased  at  a  distance  of  about  200  yards,  and  those  in  charge  of  the  train 
could  see  him  at  a  like  distance.  One  of  plaintiff's  witnesses,  who  saw  the 
train  at  a  distance  of  about  150  yards,  testified  that  no  signal  was  given  or 
eflort  made  to  stop  the  train  until  the  deceased  was  struck.  The  fireman 
and  engineer,  who  saw  the  deceased  at  the  distance  of  100  and  50  yards, 
respectively,  testified  that  they  attempted  to  stop  the  train,  and  made 
signals.  They  knew  that  men  were  working  at  this  point  on  the  railroad. 
Held.ttiaiX  the  court  properly  refused  to  direct  a  verdict  for  the  defendant. 
Sullivan  v.  Missouri  Pac.  R.  Co.  (Mo,).  10  S.  W.  Rep.  832. 

Same— Province  of  Jury, — Plaintiff,  an  employee  of  defendant,  was  in  the 
depot  on  business.  There  was  a  passenger  platform  alongside  the  tracks, 
which  ran  between  it  and  the  depot.  There  was  also  a  side  track  that  went 
through  the  depot.  Plaintiff  passed  out  of  the  depot  by  the  usual  way 
and  was  struck  between  the  wall  of  the  depot  and  the  platform.  He 
testified  that  the  way  he  was  going  he  could  not  see  a  train  approaching 
from  the  east  because  there  was  a  car  on  the  side  track,  and  he  had  no 
warning  of  an  approaching  train,  although  he  listened  as  he  went  out  of 
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the  depot.  There  were  also  some  evidence  that  there  was  so  much  noise 
at  the  place  of  exii  from  the  depot  that  he  could  not  have  heard  an  ap- 
proacliinj;  train.'  On  ilie  other  hand,  there  was  some  testimony  to  show 
that  plaintiff  ran  carelessly  through  the  depot,  that  he  knew  the  train  was 
approaching  and  that  he  might  have  guarded  himself  against  it  if  he  had 
stopped  long  enough  at  the  exit  of  the  depot  to  have  looked  about  him. 
Held,  that  the  evidence  was  not  such  as  to  authorize  the  court  to  direct  a 
verdict  for  the  defendant  on  the  ground  of  contributory  negligence. 
Jones  V.  East  Tennessee,  Va.  k  Ga.  R.  Co.,  138  U.  S.  443. 

Same— Trackman— Astumpti on  of  Rlsk«— Dirt  Train.^PiaintifT's  intes- 
tale,  a  trackman,  had  been  in  the  employ  of  defendant  for  nearly  a  year. 
At  the  time  of  his  deatli  he  was  working  on  the  track  with  nis  back 
towards  the  train  that  struck  him.  This  train,  a  dirt  train,  was  runnini; 
at  the  time  with  the  engine  reversed.  It  had  been  engaged  at  this  work 
for  about  a  year  previous  to  the  accident,  making  six  trips  daily  over  the 
section  on  which  the  intestate  worked.  Held.XhAl  a  nonsuit  was  properly 
granted,  the  danger  of  being  injured  by  one  of  these  trains  being  one  of 
the  risks  of  employment  which  the  intestate  had  assumed.  Kennedy  v. 
Pennsylvania  R.  Co.  (Pa),  17  Atl.  Rep.  7. 


Chicago  and  Northwestern  R.  Co.  et  al. 


{Illinois  Supreme  Court,  May  16,  1889.) 

Coll Itl on— Death  of  Conductor— Conflicting  Teitlmony —Province  of 
Jury.— In  an  action  10  recover  diima^es  for  the  death  of  a  conductor  in  a 
collision  between  two  trains,  the  plamtifl  introduced  testimony  tending  to 
show  that  deceased  stopped   his  train  before  coming  to  the  crossing  a 


the  distance  therefrom  required  by  statute  and  the  company's  rules,  that 
kept  a  proper  lookout  for  the  customary  signals,  and  that  the  signal- 
n  gave  the  wrong  signal.    Defendants  introduced  testimony  tending' 


show  that  the  conductor  did  not  stop  at  the  proper  stopping  place,  and  did 
not  keep  the  requisite  lookout,  and  that  the  signalman  gave  the  proper 
signa!.  /iV/:^.  that  the  question  of  the  defendants'  liability  was  properly 
submitted  to  the  jury. 

Same — Railroad  Croi*lng~Negllgenca  of  Signalman— Verdict  agalntt 
both  Companies. — In  such  action,  the  jury  are  justified  in  rendering  a 
general  verdict  for  the  plaintiff  on  the  ground  that  the  signalman,  who 
was  in  the  joint  employment  of  the  two  defendant  companies  and  was  en- 
gaged in  giving  signals  to  the  trains,  was  negligent,  although  a  special 
finding  is  also  returned  that  the  employees  in  charge  of  the  train  belonging 
to  one  of  the  companies  were  not  piilty  of  any  want  of  care. 

Same — Signalman — Liability  of  Companies — Joint  Employment. — The 
evidence  tended  to  show  that  the  signalman  was  employed  and  paid  by 
both  companies  and  managed  the  signals  of  the  crossing  in  the  interest  of 
both  companies.  Held,  that  an  instruction  that  he  was  the  agent  of  onljr 
one  of  the  companies  was  properly  refused. 

Appeal  from  Appellate  Court,  First  District. 

Action  to  recover  damages  for  negligently  causing  the  death 
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of  plaintiffs  intestate.  The  defendants  appeal  from  a  judgment 
for  the  plaintiff. 

E.  Walker  for  Chicago,  Milwaukee  &  St,  Paul  R.  Co.,  appel- 
lant. 

W.  C.  Goudy  and  W.  B.  Keep  for  Chicago  &  Northwestern 
R.  Co.,  appellant. 

Mason  B.  Loomis  for  appellee. 

Magruder,  J.— This  case  is  now  before  us  for  the  second 
time.  The  first  decision  of  it  is  reported  as  Chicago  &  N.  W. 
R.  Co.  I/.  Snyder,  117  111.  376,  28  Am.  &  Eng.  R.  ^^^.1.*. 
Cas.  6ir.  The  second  trial  in  the  court  below  has  "" 
again  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff, and  in  an  affirmance  of  such  judgment  by  the  appellate 
court. 

The  action  is  brought  against  the  Chicago  &  Northwestern 
R.  Co.  and  the  Chicago,  Milwaukee  &  St.  Paul  R.  Co.,  to  recover 
damages  for  the  death  of  John  H,  Snyder,  resulting  from  the 
collision  of  a  train  of  the  formei  company  with  a  train  of  the 
lattei  company  at  a  point  where  the  tracks  of  the  two  companies 
crossed  each  other.  The  facts  are  settled  by  the  judgment  of 
the  appellate  court. 

The  first  error  assigned  is  the  refusal  of  the  trial  court  to  in. 
struct  the  jury  to  find  for  the  defendants.  There  was  evi- 
dence on  the  part  of  the  plaintiff  tending  to  prove  D,fc,j„t»' 
the  issues  involved,  and,  therefore,  it  would  have  iimUiitr* 
been  improper  to  take  the  case  from  the  jury.  The  fl«*«Ho»iiw 
first  question  to  be  determined  was  whether  Snyder,  •J"'* 
who  was  the  conductor  of  a  train  on  the  Northwestarn  road, 
travelling  eastward,  was  exercising  ordinary  care  in  the  manage- 
ment of  his  train  when  the  accident  occurred.  The  plaintiff  in- 
troduced testimony  tending  to  show  that  the  deceased  stopped 
his  train  before  coming  to  the  crossing,  at  the  distance  there- 
from required  by  the  statute  and  the  rules  of  the  company,  and 
that  he  kept  a  proper  lookout  for  the  customary  signals.  De- 
fendants introduced  testimony  tending  to  show  that  he  did  not 
stop  at  the  proper  stopping  place,  and  did  not  keep  the  requisite 
lookout.  These  were  matters  for  the  jury  to  decide.  The  next 
question  to  be  determined  was  whether  Torrcnce,  who  was  in 
the  chaise  of  the  semaphore,  as  the  paid  agent  and  employee 
of  both  of  the  defendant  companies,  was  guilty  of  negligence  in 
failing  to  give  Snyder  such  signal  as  it  was  necessary  for  him  to 
have  in  order  to  move  his  train  safely  over  the  crossing.  When 
the  semaphore  was  so  managed  as  to  throw  a  green  light  upon 
the  track,  a  waiting  train  had  the  right  to  advance ;  while  the  red 
light  on  the  track  was  a  signal  to  such  a  train  not  to  move.  The 
p^intiff  introduced  evidence  tending  to  show  that  Torrence 
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threw  the  wrong  light  at  the  wrong  time,  so  as  to  induce  Snyder 
to  go  forward  when  he  should  have  remained  stationary,  and 
that  the  careless  management  of  the  signal  on  the  part  of  Tor- 
rence  was  the  cause  of  the  collision.  The  defendants  offered 
testimony  for  the  purpose  of  negativing  this  theory.  It  was  the 
province  of  the  jury  to  pass  upon  the  question. 

The  supreme  court  of  the  United  States  holds  as  follows: 
"Where  a  cause  fairly  depends  upon  the  eflfect  or  weight  of 
testimony,  it  is  one  for  the  consideration  and  deter- 
praiiucaf       mination  of  the  jury,  under  proper  directions  as  to 
itiM.    '  the  principles  of  law  involved.     It  should  never  be 

withdrawn  from  them,  unless  the  testimony  be  of 
such  a  conclusive  character  as  to  compel  the  court,  in  the  exer- 
cise of  a  sound  judicial  discretion,  to  set  aside  a  verdict  returned 
in  opposition  to  it."  Phcenix  Mut,  Life  Ins.  Co,  v.  Doster,  io6 
U.  S.  30;  Randall  v.  Baltimore  &  O.  R.  Co.  109  U.  S.  478,  15 
Am.  &  Eng.  R.  Cas.  243;  Goodlett  v.  Louisville  &  N.  R.  Co., 
122  U.  S.  391,  33  Am.  &  Eng.  R.  Cas.  i  ;  Kane  v.  Northern 
Central  R.  Co.,  128  U.  S.  91.  In  Blanchard  v.  Lake  Shore  & 
M.  S.  R.  Co.,  18  N.  E.  Rep.  799,  this  court  sustained  the  trial 
court  in  instructing  the  jury  to  find  for  the  defendant  because 
the  testimony  on  the  part  of  the  plaintiff  in  that  case  was  of  the 
conclusive  character  mentioned  in  the  above  quotation,  it  hav- 
ing been  made  to  appear  that,  when  plaintiff's  intestate  was 
killed,  he  was  walking  along  upon  the  railroad  track,  at  a  place 
where  there  was  no  regular  crossing — an  act  which  had  already 
been  held  to  be  proof  of  the  want  ol  that  ordinary  care  always 
necessary  to  be  shown  in  order  to  secure  a  recovery  in  an  action 
of  tliis  kind.  No  such  failure  to  establish  a  cause  of  action  is 
presented  by  the  record  now  before  us,  Chicago,  W.  D.  R.  Co.  v. 
Mills^  105  III.  63,  n  Am.  &  Eng.  R.  Cas.  128. 

The  jury  found  specially,  in  answer  to  a  question  prepared  by 
one  of  the  defendants,  that  the  employees  on  the  Chicago,  Mil- 
waukee &  St.  Paul  R.  Co.  who  were  in  charge  of  the 
tipnui  Bad-  latter  company's  train  when  it  crossed  the  track  of  the 
i'iifr''<iie?B^  Chicago  &  Northwestern  R.  Co.,  were  not  guilty  of 
iicoBiiiteat.  "  negligence  that  materially  contributed  to  the  injury 
complained  of."  This  finding  is  not  inconsistent 
with  the  general  verdict.  By  .the  latter,  the  defendants  were 
found  guilty  by  reason  of  the  negligence  of  Torrence,  who  was 
in  the  joint  employment  of  the  two  companies,  in  failing  to 
properly  manage  the  semaphore.  Torrence  was  not  upon  either 
of  the  trains  which  collided.  He  was  in  the  signal  station, 
which  was  90  feet  west  of  the  crossing  where  the  collision 
took  place.  He  may  have  been  guilty  of  negligence,  and  yet 
those  who  were  in  charge  of  the  train  crossing  the  tracks  may 
have  been  entirely  innocent  of  any  want  of  care.     We  cannot 
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stop  to  comment  upon  all  the  special  findings  in  this  record. 
After  a.  careful  examination  of  them  we  see  no  such  inconsist- 
ency in  them  with  the  general  verdict  as  would  justify  us  in 
again  reversing  this  cause.  We  can  but  repeat  the  language 
heretofore  made  use  of  in  Chicago  &  A.  R.  Co.  v.  Murray,  71 
111,  601 :  "  We  have  no  doubt  the  deliberations  of  the  jury  are 
in  many  cases  embarrassed  by  voluminous  instructions,  drawn 
iff  ingenious  counsel,  calling  for  special  findings,  and  the  prac- 
tice ought  not  to  be  encouraged." 

The  second  instruction,  shown  by  the  present  record  to  have 
been  given  for  the  plaintiff,  is  the  same  as  the  third  instruction 
commented  upon  in  our  former  opinion  in  Chicago 
&  N.  W.  R.  Co.  V.  Snyder,  supra.  The  defect  in  it,  w°5j""i7 
which  we  there  held  to  be  fatal,  was  obviated  by  a  ™pi<i>«<i  boik 
proper  correction  before  it  was  given  upon  the  second  ^ibi"'"  '" 
trial.  As  it  now  reads,  it  submits  to  the  jury  the 
question  whether  those  engaged  with  Snyder  in  the  manage- 
ment of  his  train,  as  well  as  Snyder  himself,  were  exercising  due 
care  when  the  accident  happened.  The  only  objections  now 
made  to  the  instruction  are  those  which  we  held  to  be  insuffi- 
cient when  the  case  was  here  before.  The  trial  court  refused 
to  give  an  instruction  asked  by  the  defendant,  the  Chicago,  Mil- 
waukee &  St.  Paul  R.  Co.,  which  holds  substantially  that,  under 
the  circumstances  attending  the  collision  of  the  trains.  Tor rence 
was  the  agent  only  of  the  Chicago  &  Northwestern  R.  Co.,  and 
not  of  the  other  defendant.  There  was  proof  tending  to  show 
that  he  was  employed  by  both  companies,  paid  by  both  com- 
panies, and  operated  the  semaphore  in  the  interest  of  both  com- 
panies. The  tracks  of  the  Northwestern  road  ran  east  and  west, 
and  those  of  the  St.  Paul  road  crossed  them,  running  from  the 
northwest  to  the  southeast.  Just  before  the  collision  took 
place,  there  was  a  train  on  the  Northwestern  road,  east  of  the 
semaphore,  and  bound  for  the  west.  There  was  a  train  on  the 
St.  Paul  road,  also,  east  of  the  semaphore,  and  bound  for  the 
northwest.  There  was  still  another  train,  west  of  the  sema- 
phore, and  bound  for  the  east.  It  was  this  latter  train  of  which 
the  deceased  was  the  conductor.  The  testimony  tended  to 
prove  that,  at  the  time  of  the  accident,  Torrence  was  engaged 
in  directing  the  movements  of  all  three  of  these  trains  by  the 
turning  of  the  semaphore.  If  the  jury  should  find  that  he  was 
so  engaged  they  would  find  that  he  w,as  in  the  service  of  both 
defendants  when  Snyder  was  killed.  To  have  given  an  instruc- 
tion which  would  have  led  them  to  believe  that  he  was  the  ser- 
vant of  one  defendant  only,  at  that  time,  would  not  have  been 
based  upon  the  evidence,  and  therefore  the  refusal  to  give  it  was 
not  erroneous. 

At  the  request  of  the  defendant  the  Chicago  &  Northwestern 
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R.  Co.,  the  court  below  gave  the  jury  an  instruction  embodying 
the  rule  heretofore  laid  down  by  this  court,  which 
KaitMtoM^  requires  "that  the  servants  of  the  same  master, 
iittractioa.  to  ^^  co-employees  so  as  to  exempt  the  master  from 
liability  on  account  of  injuries  sustained  by  one  re- 
sulting from  the  negligence  of  the  others,  shall  be  directly  co- 
operating with  each  other  in  a  particular  business,  in  the  same 
line  of  employment,  or  that  their  usual  duties  shall  bring  thena 
habitually  together,  so  that  they  shail  exercise  a  mutual  influ- 
ence upon  each  qther,  promotive  of  proper  caution,"  North 
Chicago  Rolling  Mill  Co.  v.  Johnson,  114  111.  57,  and  Chicago 
&  N.  W.  R.  Co.  V.  Snyder,  supra.  The  instruction  so  given  is 
marked  "  Defendant's  Instruction  No.  i."  The  jury  returned  a 
negative  answer  to  the  following  question  :  "  At  tlie  time  of  the 
accident  causing  Snyder's  death,  did  the  usual  duties  of  said 
Snyder  and  Torrence,  the  semaphore  attendant,  bring  them 
habitnally  together,  so  that  they  could  exercise  a  mutual  influ- 
ence upon  each  other,  promotive  of  proper  caution,  so  as  to  make 
them  co-employees  in  the  same  line  of  employment,  as  explained  in 
defendant's  instruction  No.  1  ?"  The  quest  ion  as  originally  drawn 
by  defendant's  counsel  did  not  contain  the  last  clause,  which  is 
in  italics.  The  italicized  clause  was  added  to  the  question  by 
the  court,  and  such  modification  of  the  question  by  the  court  is 
complained  of  as  error.  We  cannot  see  that  the  defendant  com- 
pany was  prejudiced  by  their  referring  the  jury  to  its  own  instruc- 
tion, prepared  by  its  own  counsel.  They  were  not  required  by 
the  modification  to  pass  upon  the  law.  They  were  merely  told 
to  answer  the  question  of  fact  propounded  to  them  in  accordance 
with  the  principles  of  law  laid  down  in  the  instruction.  We  find 
no  error  in  the  record.  The  judgment  of  the  appellate  court  is 
afHrmed. 


Chicago,  Burlington  and  Quincv  R.  Ca 


(Nebraska  Supreme  Court,  May  31.  1889.) 

Master  and  Servant — Joint  Defendants — Negligence — Pleading. — Where 

a  petition  charged  several  defendants  jointly  with  operating  a  railroad 
construction  train  in  a  negligent  and  careless  manner  by  negligently  run- 
ning  it  at  a  high  rate  of  speed  through  a  herd  ot  cattle  which  were 
near  the  track  over  which  the  train  was  passing,  whereby  a  part  of  the 
cattle  which  came  onto  the  track  were  run  over,  and  the  train  derated  and 
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thrown  from  the  track,  and  by  which  the  plaintiff,  who  was  riding  thereon, 
was  Injured,  it  was  held  that  the  district  court  did  not  err  in  overruling  a 
motion  to  require  a  more  specific  statement  in  the  petition  by  showing 
wciicli  one  of  the  defendants  was  operating  the  road,  if  either  one,  or,  if 
all,  whether  jointly  or  severally,  which  one  employed  the  trainmen,  and 
which  was  chanjeo  with  the  alleged  nef;Iiecnce. 

Same — Injuriai— Evidenos  ai  to  Speed  of  Cars—Competency. — It  is  not 
ncces^iary  to  the  admissibility  o(  the  testimony  of  a  witness  as  to  the  rate 
of  speeii  a  train  of  ears  was  running  at  the  time  of  an  accident  tliat  such 
witness  should  be  an  e^tpert  in  the  matter  of  the  speed  of  trains.  Any 
person  of  sound  mind  and  judgment,  who  has  observed  trains  runnin);,  or 
other  objects  in  motion,  and  who  has  an  opinion  thereon,  based  upon 
seeing  the  train  at  the  time  in  question,  is  a  competent  witness  upon  the 
subji'ct.  the  jury  being  the  judf;es  of  the  weight  of  iiis  testimony. 

Same —Negligence  of  Train  Handi— Evidence  as  to  Condition  of  Track.— 
In  such  action  it  was  held  not  to  be  error  for  the  trial  court  to  permit  the 
introduction  of  evidence  tending  to  show  the  unsafe  condition  of  the 
Uack  at  the  place  where  the  accident  occurred,  as  tending  to  prove  neg- 
ligence on  the  part  of  those  in  cliarge  of  the  train. 

Same — Dangerous  Speed — Presence  of  Cattle  on  Traclt. — An  instruction 
in  a  case  of  the  kind  referred  to,  that  it  was  negligence  on  the  part  of 
those  in  charge  of  the  train  to  run  it  at  full  speed  over  any  part  of  the 
track  kiiown  by  them  to  be  frequented  by  cattle,  unless  that  part  of  the 
track  was  guarded,  held  error. 

Same —Construction  Train — Employee  of  Contractor — Liability  of  Com- 
pany.—Wiiere  a  contractor  undertook  to  lay  the  track  upon  a  newly-con- 
structed railroad  for  the  railroad  company  owning  or  leasing  the  same, 
the  company  to  furnish  the  construction  train,  and  the  men  necessary  to 
operate  it,  they  10  be  employed  and  paid  by  the  company,  and  to  wliom 
alone  they  are  responsible  while  running  the  train,  the  contractor  having 
no  authority  to  control  them  in  that  behalf,  it  was  held  that  if,  by  the 
carelessness  of  those  in  charge  of  the  train  while  passing  over  the  track. 
an  employee  of  the  contractor,  lawfully  on  the  train,  and  without  fault  or 
negligence  on  his  part,  was  injured,  the  railroad  company  owning  and 
controlling  the  movement  of  the  train  would  be  liable  for  the  damages 
sustained. 

Error  to  District  Court,  Lancaster  County. 
Marquette  &  Deweese  for  plaintiff  in  error. 
Pound  &■  Burr,  G.  M.  Lambertson,  and  Sawyer  &  Snell  for 
defendants  in  error, 

Reese,  C.  J. — These  several  causes  were  instituted  in  the 
district  court  of  Lancaster  county  against  plaintiff  in  error.  The 
issues  were  formed  separately,  but  when  they  were 
called  for  trial  they  were  consolidated  and  tried  as  ''""^'^• 
one  case;  the  jury  returning  separate  verdfcts  in  each  case, 
which  were  all  in  favor  of  defendants  in  error  and  assessing  to 
each  the  damages  found  due  them.  A  motion  for  a  new  trial 
was  filed,  and  upon  the  same  being  overruled  judgment  was 
rendered.  The  causes  as  consolidated  are  now  brought  to  this 
court  by  proceedings  in  error.  The  issues  formed  in  the  district 
court  were  substantially  the  same  in  all  the  cases,  and  may  be 
88  A.  &  £.  R.  Caa.— 18 


DigiLizedbyGoOglc 


194  CHICAGO,  BDKLINGTON  AND  QUINOT  B.  CO.  V.  CLARK  etol. 

briefly  stated  as  follows :  The  actions  were  all  against  the  Ne- 
braska &  Colorado  R.  Co.,  and  John  Fitzgerald  and  the  Chicago, 
Burlington  &  Quincy  R.  Co.  as  defendants.  It  was  alleged  in 
the  petition  that  the  Nebraska  &  Colorado  R.  Co.  was  a  corpora- 
tion duly  organized  under  and  by  virtue  of  the  laws  of  the  state 
of  Nebraska,  and  that  the  defendant  John  Fitzgerald  was  the 
railroad  contractor,  and  a  resident  citizen  of  the  state  of  Ne- 
braska; and  that  the  Chicago,  Burlington  &  Quincy  R.  Co.  was 
a  corporation  duly  organized  and  existing  under  the  laws  of  the 
titate  of  Illinois.  That  said  defendants,  on  the  19th  day  of 
October,  1886,  were  engaged  in  the  construction  and  comple- 
tion of  a  railroad,  and  about  two  miles  from  the  station  of 
Deweese,  in  this  state,  the  plainlifis  were  employed  by  the  de- 
fendant Fitzgerald  at  an  agreed  price  of  $1.75  per  day  in  laying 
track  from  the  terminus  mentioned  into  the  station  of  Lawrence. 
That  the  said  defendants  were  possessed  of  the  locomotive, 
tender,  and  train  of  cars  thereto  attached,  of  about  16  in  number, 
and  at  the  time  of  the  injuries  complained  of  the  railroad  com- 
pany referred  to  had  in  its  employ  and  in  charge  and  control  of 
its  train  of  cars  a  conductor,  engineer,  firemen,  and  two  brake- 
men,  who  were  running  the  train  from  about  one  mile  from  the 
said  station  of  Lawrence  to  the  said  station  of  Deweese,  at  a 
high  and  dangerous  rate  of  speed,  and  at  not  less  than  30  miles 
per  hour.  Some  of  the  cars  were  flat,  some  of  them  box-cars, 
and  one  water-car,  one  engine  and  tender ;  and  which  train  was 
carelessly  and  negligently  made  up  for  that  trip  by  said  agents, 
servants  and  employees  of  the  said  railroad  company,  by  run- 
ning the  engine  backwards,  and  by  placing  the  said  engine  in 
the  middle  of  the  train,  with  about  10  cars  in  front  of  said  en- 
gine, and  about  6  cars  in  the  rear  thereof,  and  with  a  box-car  in 
front,  towards  the  said  station  of  Deweese,  with  no  cow-catcher 
on  in  front  of  the  train,  and  while  carelessly  and  negligently 
running  the  train  at  the  great  rate  of  speed  mentioned,  by  the 
wrongful  act,  neglect,  and  fault  of  defendants,  while  they  were 
engaged  in  managing  and  conducting  the  business  of  the  said 
defendants,  and  without  fault  on  the  part  of  the  plaintiffs,  ran 
into  a  herd  of  cattle  near  a  high  bridge,  and  the  cars  and  all 
thereon  in  front  of  the  engine  were  thrown  down  upon  the 
ground  below,  a  distance  of  about  20  feet,  and  by  reason  of 
which  the  plaintiffs  were  greatly  injured,  etc.  The  defendants 
in  the  action  filed  their  motion  for  a  more  specific  statement  of 
the  cause  of  action  in  the  following  particulars:  (1)  To  show 
which  one  of  the  defendants  was  in  possession  of  the  railroad 
mentioned  in  the  petition  at  the  time  complained  of,  or,  if  all 
were  in  possession  of  it,  whether  they  held  it  jointly  or  severally- 
(2)  Which  one  of  the  defendants  was  possessed  of  the  locomotive, 
tender,  and  train  of  cirs,  and,  if  s  11  were  possessed  of  them, 
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whether  jointly  or  severally,  (3)  State  which  one  of  the  railroad 
companies  had  in  its  employ  the  conductor,  fireman,  engineer, 
and  brakemen  referred  to  in  the  petition.  {4)  To  require  the 
plaintiffs,  when  they  state  that  the  said  railroad  company  was 
negligent  through  its  agents  and  servants,  to  state  which  one  of 
the  railroad  companies  was  referred  to.  (5)  To  require  plaintiffs, 
when  they  state  that  the  employees  of  said  railroad  company,  or 
one  of  them,  had  charge  and  control  of  the  said  engine  and  train 
of  cars,  to  state  which  railroad  company  was  meant.  This  mo- 
tion was  overruled.  The  cause  being  presented  on  error  by  the 
Chicago,  Burlington  &  Quincy  R.  Co.  alone,  against  the  several 
plaintiffs  in  the  court  below,  the  first  assignment  of  erroi'  is  the 
ruling  of  the  district  court  upon  the  motion  referred  to.  By 
the  petition,  the  defendants  in  the  action  were  jointly  charged 
with  the  commission  of  the  grievances  referred  to  therein,  and, 
so  far  as  appears  upon  the  face  of  said  petition,  each  was  equally 
and  jointly  liable.  It  was  evidently  the  purpose  of  the  pleader 
ti>  so  charge,  knowing  that  the  facts  referred  to  in  the  motion 
were  within  the  special  knowledge  and  information  of  the  de- 
fendants. The  issues  could  be  formed  by  answer,  and,  under 
the  provisions  of  section  429  of  the  Civil  Code,  judgment  might 
be  rendered  against  either  defendant  found  liable,  if  any  liability 
existed.  After  the  motion  for  a  more  specific  statement  of  the 
petition  was  overruled  the  Nebraska  &  Colorado  Railroad  filed 
its  separate  answer,  denying  that  it  was  the  owner  of  the  loco- 
motive and  train  of  cars  referred  to,  or  had  any  control  or  man- 
agement over  it.  It  also  denied  that  the  trainmen  were  in  its 
employ  or  under  its  control,  and  alleged  that  no  cause  of  action 
was  stated  against  it.  The  Chicago,  Burlington  &  Quincy  R. 
Co.  answered,  alleging  that  it  had  leased  the  lines  of  the  Ne- 
braska ■&  Colorado  R.  Co.,  and  completed  the  construction  of 
the  same  through  a  contractor,  John  Fitzgerald,  the  other  de- 
fendant ;  that  the  line  referred  to  in  the  petition  was  in  process 
of  construction,  and  the  train  of  cars  and  employees  operating 
the  same  were  at  the  time  of  the  accident  complained  of  under 
the  control  and  management  of  and  subject  to  the  orders  of  the 
said  contractor,  Fitzgerald;  and  alleging  that  whatever  injuries 
the  plaintiffs  received  on  account  of  the  accident  referred  to 
n-ere  received  and  incurred  by  them  on  account  of  their  own 
n^ligence  and  carelessness,  and  not  by  reason  of  any  fault  of 
the  said  answering  defendant ;  and  alleging  further  that  the 
petition  set  up  no  cause  of  action  as  against  it.  Fitzgerald  filed 
his  separate  answer,  admitting  that  he  was  the  railroad  contrac- 
tor, and  that  the  several  plaintiffs  were  in  his  employ  at  the 
time  of  their  injury.  He  also  admitted  the  making  up  of  the 
train,  the  collision,  etc.,  and  alleged  that  whatever  injury  the 
plaintiSs  sustained  was  on  account  of  their  own  carelessness  and 
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gross  n^ligence,  and  not  through  any  fault  of  his.  To  these 
several  answers  replies  were  filed,  and  the  cause  proceeded  to 
trial. 

Upon  the  trial,  defendants  in  error  called  a  number  of  wit- 
nesses for  the  purpose  of  proving  approximately  the  rate  of 
TcntinMTM  speed  at  which  the  train  was  running  at  the  time  of 
toHiHiHiar  the  injury.  Some  of  the  witnesses  so  called  were 
train -Cvnpr-  riding  upon  thetrain,  others  were  not.  None  of  them 
**"'■  were  experts  in  running  trains.     It  is  insisted  that 

they  were  incompetent  to  testify,  and  that  their  evidence  should 
not  have  been  received.  To  this  we  cannot  agree.  The  rate  of 
speed  at  which  a  train  is  running  is  largely  a  matter  of  judgment 
from  observation.  While  a  person  with  an  educated  judgment 
upon  that  matter  would  be,  perhaps,  a  more  satisfactory  witness 
than  one  uneducated,  yet  we  know  of  no  rule  which  would 
prohibit  the  uneducated  person  from  testifying  as  to  his  judg- 
ment in  the  matter.  Detroit  &  M.  R.  Co.  v.  Van  Steinberg,  17 
Mich.  99;  Chicago,  B,  &  Q.  R.  Co.  v.  Johnson,  103  111.  512; 
Pennsylvania  Co.  v.  Conlan,  101  111,  93;  Worthen  v.  Grand 
Trunk  R.  Co.,  125  Mass.  9a  The  question  is  more  as  to  the 
quality  of  the  testimony  than  as  to  its  competency;  and  this 
matter  was  properly  left  to  tiie  jury  for  their  consideration. 

It  was  shown  upon  the  trial  that  plaintiff  in  error  entered  into 
a  contract  with  Fitzgerald,  by  which  he  undertook  to  lay  the 
track  over  that  portion  of  the  Nebraska  &  Colorado  R.  from 
Edgar  to  Blue  Hill,  a  distance  of  29  miles.  The  contract  was 
in  writing.  By  it  the  work  was  to  be  done  under  the  direction 
of  the  engineer  of  plaintiff  in  error,  who  was  in  charge,  and 
whose  orders  the  contractor  was  bound  to  obey  implicitly.  It 
was  also  provided  that  plaintiff  in  error  should  furnish  all  neces- 
sary engines  and  cars,  and  the  men  to  operate  them.  Aside 
from  the  contract,  it  was  shown  that,  so  far  as  the  rate  of  speed 
was  concerned,  and  the  manner  of  running  the  construction- 
train,  the  conductor  and  his  crew,  who  were  the  employees  of 
plaintiff  in  error,  acted  independently  of  the  contractor,  his 
agents  and  servants ;  the  conductor  and  crew  being  in  the  respect 
named  responsible  only  to  it.  On  the  date  named  in  the  peti- 
tion the  track-laying  had  reached  within  about  a  half  a  mile  of 
Lawrence,  when  the  noon  signal  was  given,  and  the  work  hands 
boarded  the  train  for  the  purpose  of  returning  to  Dewecse — 
which  was  the  first  station  to  the  east — for  dinner.  On  the  way 
back,  as  the  train  approached  a  bridge  of  considerable  height, 
it  was  observed  that  a  herd  of  cattle  were  near  the  track  on 
either  side,  a  part  of  which  sought  to  cross  in  front  of  the  train, 
when  they  were  struck,  and  a  portion  of  the  train  derailed,  and 
a  number  of  cars,  which  were  being  "  backed "  by  the  engine, 
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and  in  and  on  which  defendants  In  error  were  riding,  were 
thrown  from  the  bridge  into  the  ravine  below,  the  bridge  being 
in  part  destroyed,  and  the  injuries  complained  of  received. 
Some  evidence  was  introduced  which  tended  to  show  the  bad 
condition  of  the  track  over  which  the  train  passed  just  prior  to 
the  accident.  This  was  objected  to,  and  the  objection  was  over- 
ruled, to  which  plaintiff  in  error  excepted,  and  now  assigns  the 
ruling  for  error.  In  this  we  think  the  court  did  not  err.  It 
was  alleged  in  the  petition,  and  sought  to  be  proved  upon  the 
trial,  that  the  train  was  running  at  an  unusually  rapid  and 
dangerous  rate  of  speed,  so  that  It  was  impossible  to  stop  the 
train  in  time  to  avoid  the  collision.  The  evidence  was  com- 
petent for  the  purpose  of  showing  negligence  on  the  part  of  the 
employees  of  plaintiff  in  error  at  the  time  of  the  accident,  a  part 
of  which  was  a  dangerous  rate  of  speed  at  which  the  train  was 
running.  As  touching  the  question  of  negligence,  the  evidence 
was  proper. 

Upon  the  trial  the  court  at  the  request  of  defendant  in  error 
gave  the  following  instruction  :  "  The  jury  are  instructed  that 
it  is  negligence  for  the  employees  of  a  railroad  com- 
pany, or  of  others  having  the  control,  management,  Dinii»roii 
and  running  of  a  railroad  train  having  persons  law-  '^''j^^|[J^, 
fully  on  board  thereof  to  carry,  to  run  such  train  at  oiiinck. 
full  speed  over  any  part  of  its  track  known  by  such 
employees  to  be  frequented  ky  cattle,  unless  that  part  of  the 
track  is  properly  guarded."     In  permitting  this  instruction  to  go 
to  the  jury,  we  think  the  district  court  erred.     There  is  no  doubt 
but  that  it  would  have  been  competent  to  instruct  th-e   jury 
that,  while  running  over  that  part  of  the  track  a  greater  degree 
of  care  should  be  taken  than  while  passing  over  the  other  por- 
tions of  the  road  perhaps,  but  we  know  of  no  rule  which  would 
require  the  track  to  be  guarded;  any  other  kind  of  care  which 
would  have  secured  safety  would  have  been  sufficient.    Further- 
more, the  question  of  negligence  was  for  the  jury  to  decide  un- 
der all  the  facts  and  circumstances  proven. 

The  only  other  question  which  it  is  deemed  necessary  to  no- 
tice is  as  to  the  liability  of  plaintiff  jn  error,  assuming  that  all 
other  necessary  and  essential  ingredients  of  the  case 
are  proven.     It  is  insisted  that   under  the   evidence  «iB>traetioB 
Fitzgerald  was  an  independent  contractor,  and  under  ofiMd-Li*. 
the  rule  laid  down  in  Hitte  v.  Republican  Valley  R.   "''"rofw"- 
Co.,  19  Neb.  620,  plaintiff  in  error  could  not  be  lia- 
ble.    In  that  case  Judge  Cobb,  in  writing  the  opinion,  says : 
"The  said  road  was  unfinished   and  being  constructed  at  the 
time  of  the  said  injury;  that  the  engine  and  cars  by  which  said 
.injury  was  inflicted  were  in  the  care  and  custody  of,  and  were 
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being  run,  operated,  and  managed  by,  the  servants  and  hired 
men  of  the  said  John  Fitzgerald,  and  not  of  the  defendant  (the 
railroad  company)."'  Again,  on  page  624,  it  is  said:  "In  the 
case  at  bar  Fitzgerald  was  clearly  an  independent  contractor. 
He  had  the  use  of  the  engine  and  cars  of  the  defendant  as  a 
part  of  the  consideration  for  the  work  performed  by  him ;  and 
if  the  engineer  and  fireman  of  the  train  which  did  the  damage 
were  borne  upon  the  pay-rolls  of  the  defendant  while  working 
on  the  contract,  as  claimed  by  counsel  for  plaintiff,  which  does 
not  fully  appear  from  the  evidence,  doubtless  their  compensa- 
tion was  fully  accounted  for  by  the  contractor  of  the  company. 
I  conclude,  therefore,  that  the  train,  consisting  of  an  engine, 
tender,  and  one  or  two  flat-cars,  which  struck  and  killed  plain- 
tiff's decedent,  was  not  being  run  by  nor  under  the  control  or 
management  of  the  defendant  company,  and  that  the  defendant 
is  not  bound  to  respond  to  any  damage,  if  any,  suffered  through 
or  by  reason  of  the  negligence  of  the  engineer,  conductor,  or 
other  persons  in  charge  of  the  said  train."  In  the  case  at  bar 
we  have  an  entirely  different  condition,  so  far  as  the  manage- 
ment of  running  of  the  train  was  concerned.  The  contractor 
had  no  kind  of  authority  over  the  train  crew.  They  were  re- 
sponsible alone  to  the  plaintiff  in  error.  Had  the  contractor 
directed  the  conductor  to  "slow  up  "  the  train  before  running 
intc  the  herd  of  cattle,  the  conductor  was  under  no  obligation 
to  obey'the  order.  Had  he  directed  the  train  to  run  at  a  less 
rate  of  speed  upon  its  return  trip  to  Deweese,  the  conductor 
was  under  no  kind  of  obligation  to  obey  him.  He  had  no  more 
authority  over  the  conductor  than  had  any  other  person  upon 
the  ground,  and  therefore  could  not  be  held  liable  for  the  negli- 
gence of  the  trainmen  ;  while,  upon  the  other  hand,  plaintiff  in 
error  would  be  held  liable  for  all  injuries  which  might  result 
by  their  negligence  or  want  of  care.  Thomp.  Neg.  892  et  scq,; 
Sprouli'.  Hemmingway,  14  Pick,  i  ;  Fletcher  v.  Braddick,  2  Bos. 
&  P.  (N.  R.)  182 ;  Wood  V.  Cobb,  13  Allen,  58 ;  De  Forrest  v. 
Wright,  2  Mich.  368.  Any  other  rule  would  place  the  con- 
tractor at  the  mercy  of  the  servants  of  plaintiff  in  error  in  a 
matter  in  which  he  had  no  power  or  authority  to  control  their 
actions. 

The  questions  of  the  alleged  negligence  of  plaintiff  in  error 
and  of  the  alleged  contributory  negligence  on  the  part  of  de- 
fendants in  error  are  discussed  to  a  considerable  extent  by  the 
briefs  of  counsel,  but,  as  a  new  trial  must  be  had,  and  as  these 
questions  are  for  the  consideration  of  a  jury  alone,  under  proper 
instruction,  we  do  not  deem  it  expedient  to  examine  them  at 
this  time.  For  the  error  in  giving  the  instruction  referred  to, 
the  judgment  of  the  district  court  is  reversed,  and  the  cause  is 
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remanded  for  further  proceeding  according  to  law.  The  other 
judges  concur, 

Injuriei  to  Sarvarrt— Derail msnt  of  Englne^UnexpUlned  Cause.— When 

the  cause  ol  llie  derailment  o(  a  Iratn  is  unexplained,  it  must,  in  an  action 
to  recover  damages  for  the  death  of  an  employee,  be  regarded  as  one  of 
the  risks  oi  the  business,  for  which  there  is  no  liability.  Erie  &  W.  V, 
R.  Co.  V.  Smith,  Pa.  Sup!  Ct..  April  8,  1889. 

Same — Derailment— Notice  of  Defect!  In  Track.^In  an  action  to  recover 
damages  for  the  death  of  plaintiff's  intestate  through  the  derailment  of  a 
train,  there  was  evidence  that  the  defect  in  the  track  which  caused  the 
derailment  had  existed  for  three  days  at  least  before  the  accident,  and  had 
attracted  the  attention  of  a  conductor,  who  had  communicated  the  fact  aa 
to  the  condition  of  the  track  to  the  section  boss.  I/M,  that  the  evidence 
was  sufficient  to  sustain  a  finding  thai  the  injury  resulted  from  the  negli- 

Ence  of  the  defendant  in  permitting  the  defect  to  continue  after  it  was 
own  to  the  employees  in  charge  of  the  track  and  operating  the  railway. 
Worden  v.  Humeston  A  S.  R.  Co.,  Iowa  Sup.  Ct.,  Dec.  zr,  i888. 

8am«-Ev<denee-Wrongful  Act  of  Third  Porson-Conditlon  of  Track.— 
In  ail  action  for  damages  fur  the  wrongful  deatli  of  plaintifT's  intestate. 
the  defendant  pleaded  that  the  derailment  of  the  train  which  caused  tlie 
death  of  the  intestate  was  brought  about  by  the  wrongful  act  of  third 
persons,  //e/d.  that  the  plaintiff  might  competently  show  that  the  topog- 
raphy of  the  country  in  the  vicinity  of  the  place  where  tlie  derailment 
occurred  was  such  as  to  tender  improbable  the  commission  of  a  criminal 
act  by  reason  of  the  open  nature  of  the  place.  In  such  action,  evidence 
as  to  the  appearance  and  condition  of  a  splice-bar  found  at  the  place  of 
accident  is  admissible  for  the  purpose  of  showing  that  it  had  been  sub- 
stituted for  the  one  originally  used.  Ii  is  not  error  to  permit  the  evidence 
of  a  witness  as  to  a  defect  in  the  track  to  go  to  the  jury,  although  he  is 
unable  to  locate  it  at  tlie  exact  spot  where  the  accident  occurred,  Worden 
V.  Humeston  &  S.  R.  Co.,  Iowa  Sup.  Ct.,  Dec.  2[,  18S8. 

Same — Damages — Expectation  of  Life — Evidence,— In  an  action  for 
dam^es  for  negligently  causing  death,  the  "  Encjiclopadia  Britannica," 
which  contains  the  "  Carlisle  Life-tables,"  is  admissible  for  the  purpose  of 
showing  the  expectation  of  life  of  the  deceased,  under  a  statute  which 
provides  that  "  historical  works,  books  of  science  or  art  .  .  .  are  presump- 
tive evidenceof  facts  of  general  notoriety  orinterest."  Worden  v.  Hume- 
ston &  S.  R.  Co..  Iowa  Sup.  Ct.,  Dec.  zi,  18B8, 

Same — Derailment — Eirldeneo  at  to  Defectlva  Curve*- — Plaintiff's  intes- 
.  tate  was  killed  in  an  accident  in  which  the  engine  was  derailed  and  over- 
turned. It  was  claimed  that  the  accident  was  catised  by  the  engine 
mounting  the  rail.  Plaintiff  introduced  evidence  showing  that  the  curves 
were  defective ;  that  in  some  instances  they  varied  as  much  as  3  degrees ; 
one  witness  testified  that,  although  there  were  variations  in  all  curves,  the 
variation  in  the  defendant's  track  was  greater  than  he  had  seen  in  anv 
other  road.  No  evidence  was  offered  to  show  that  the  mounting  of  the  rail 
was  caused  by  the  defective  curves,  but  on  the  other  hand  there  was  posi- 
tive testimony  that  the  same  and  other  engines  had  constantly  been  run- 
ning over  the  road,  and  that  none  had  ever  mounted  the  rail,  /fe/ti.that 
it  was  error  to  submit  the  testimony  as  to  the  defective  curves  to  the  jurv 
with  an  instruction  they  might  fino  negligence  on  the  part  of  the  defend- 
ant sufficient  to  enable  the  plaintiff  to  recover.  Eric  &  W,  V.  R.  Co.  v. 
Smith,  P».  Sup.  Ct.,  April  8,  1889. 
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Missouri  Pacific  R.  Co. 


(Texas  Supreme Couri.  October  12,  1889.) 

ln}uriHto  Servant— Defect!  V a  Brake — Inipection— Evldence.-~ln  an  ac- 
tion for  personal  injuries  caused  by  tlie  derailment  of  an  engine  and 
tender,  there  was  evidence  which  tended  to  show  that  the  derailment  was 
caused  by  a  brake-shoe  falling  in  advance  of  a  car-wheel,  which  was  there- 
by forced  from  the  track  ;  that,  if  the  brake-shoe  had  been  properly  fast- 
ened, it  could  not  have  fallen:  and  that  its  fastening  was  so  made  as  10 
render  any  defect  therein  easily  observed,  ft  waselairned  ihat  the  engine 
and  tender  were  both  inspected  a  short  time  before  the  accident,  but  it 
was  shown  thai,  on  that  inspection,  machinery  constantly  in  sight  of  ihe 
engineer  who  made  the  inspection  was  not  seen  by  him  to  be  out  of 
order,  though  a  material  pan  of  it  was  missing.  Hdii,  that  a  verdict  for 
the  plaintiff  involving  a  finding  that  the  machinery  was  defective,  was 
sufficiently  sustained  by  the  evidence. 

Same — Duty  of  Employer — Enforcement  of  Regulations. — A  railway  com- 
pany cannot  relieve  itself  from  liability  for  an  mjury  to  an  employee  re- 
sulting from  a  failure  on  his  part,  through  his  aj^cnts.  actually  lo  use 
such  care  for  the  safety  of  employees  as  the  law  makes  it  necessary  for 
a  master  to  use,  by  makine  and  enforcing  regulations,  unless  the  r^ula- 
t ions  be  such,  and  their  enforcement  so  complete,  as  to  result  in  the  actual 
use  of  due  care. 

Appeal  from  District  Court,  Anderson  County. 

Action  by  A.  J.  McElyea  against  the  Missouri  Pacific  R.  Co. 
for  damages  for  personal  injuries  alleged  to  have  been  received 
through  defendant's  negligence.  The  defendant  appeals  from 
a  judgment  for  the  plaintiff. 

John  Young  Gooch  for  appellant. 

W.  Q.  Reeves  for  appellee. 

StaytON,  C.J. — The  appellee  was  a  "  section  boss  "  in  the  em- 
ployment of  the  appellant  company,  and,  with  the  men  under 
his  control,  was  being  transported  on  an  engine  and  tender  from 
the  section-house  to  a  place  on  the  road  at  which  a 
8aO<ti«ar*f  wreck  had  occurred,  when  the  engine  and  tender 
^IJ^J™","  were  derailed,  and  the  appellee  thereby  seriously  in- 
HgiigcKcc  jured.  The  evidence  tends  to  show  that  the  derail- 
ment was  caused  by  a  brake-shoe  falling  from  the 
brake-beam  just  in  advance  of  a  car-wheel,  which  was  thereby 
forced  from  the  track.  The  evidence  further  tends  to  show 
that,  had  the  brake  shoe  been  properly  fastened,  it  could  not 
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have  fallen,  and  that  its  fastening  is  so  made  as  to  render  any 
defect  therein  easily  observed.  It  is  claimed  that  the  engine 
and  lender  were  inspected  but  a  short  time  before  the  accident, 
and  that  they  were  both  then  in  good  order;  but  there  is  evi- 
dence showing  that  on  that  inspection  machinery  constantly  in 
sight  of  the  engineer  who  made  the  inspection  was  not  seen 
by  him  to  be  out  of  order,  though  a  material  part  of  it  was  miss- 
ing. There  was  other  evidence  introduced  tending  to  show 
that  the  engine  was  otherwise  out  of  order,  and  was  considered 
dangerous,  and  that  it  had  left  the  track  on  several  occasions 
but  a  short  time  before.  It  is  urged  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict.  There  was  much  evidence, 
consisting  mainly  of  statements  that  the  engine  and  tender  were 
in  good  order,  and  that  they  were  frequently  inspected,  but  all 
this  was  for  the  consideration  of  the  jury ;  and,  in  view  of  the 
direct  proof  of  defects,  such  as  caused  the  accident  and  of  the 
patent  character  of  the  defect  found,  we  cannot  say  that  the 

.  conclusion  of  the  jury  is  not  well  sustained  by  the  evidence,  in- 
volving, as  it  does,  the  declarations  that  the  machinery  was  de- 
fective ;  that  the  accident  resulted  from  the  defect;  and  that 
the  exercise  of  that  care  required  of  the  appellant  for  the 
safety  of  its  employees  would  have  prevented  the  accident. 

It  is  urged  that  the  court  erred  in  refusing  to  give  a  charge 
asked  by  the  appellant.  The  charge  requested  was  as  follows: 
"The  defendant  was  under  obligation  to  the  plain-  roMv*iirnii. 
tiff  to  use  reasonable  care  to  provide,  and  maintain  bi'ftrw'anf 
in  proper  condition,  a  safe  and  suitable  engine,  road-  ""'lejVuJ 
b«d,  and  other  appointments,  and  is  liable  to  him  for  ntnef  ri«a- 
an  injury  resulting  from  defects  which  were  known  '•"•"■■ 
to  the  company,  or  which  were  discoverable  by  reasonable  care. 
But  if  the  company  exercised  reasonable  care  by  making  and 
enforcing  suitable  regulations,  which  would  ordinarily  keep  the 
machinery,  road  bed,  and  appointments  in  safe  and  proper  condi- 
tion,it  is  not  liable  for  an  injury  resulting  from  defects  in  either.  It 
does  not  warrant  their  completeness,  nor  warrant  against  defects, 
but  it  is  bound  to  use  only  reasonable  efforts  to  try  to  discover 
and  repair  defects.  If  it  does  this,  it  is  not  liable  for  a  failure  to 
discover  or  repair  an  unknown  defect."  The  court  below  very 
carefully  and  correctly  instructed  the  jury  as  to  the  degree  of 
care  necessary  to  be  used  by  railway  companies  in  the  conduct 
of  their  business,  and  then  proceeded  to  charge  the  jury  as  fol- 
lows: "If  you  find  from  the  evidence  that  the  engine  or  tender, 
or  both,  upon  which  plaintiff  was  riding  ivhen  hurt,  was  out  of 

■  repair  and  defective,  and  that  such  condition  resulted  from  a 
failure  of  the  defendant  to  use  the  care  hereinbefore  defined  as 
incumbent  upon  it,  or  that  it  was  such  that  the  defendant  by 
the  exercise  of  proper  care  ought  to  have  discovered  and  reme 
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died  it,  and  that  as  the  proximate  result  of  the  defective  condi- 
tion of  the  engine  and  tender,  or  either  of  them,  plaintiff  received 
the  injuries  of  which  he  complains,  then  plaintiff  is  entitled  to 
recover;  but  if  neither  the  engine  or  tender  was  defective  plain- 
tiff cannot  recover,  though  they  may  have  run  off  the  track  and 
hurt  him  ;  and  again,  if  the  engine  or  tender  or  both  were  de- 
fective, but  if  such  defect  was  not  the  result  of  a  want  of  proper 
care  on  the  part  of  defendant,  and  if  it  was  not  such  as  the  exer- 
cise of  proper  care  by  defendant  would  have  discovered  and 
remedied,  then  also  defendant  would  not  be  liable."  The  charge 
of  the  court  presented  the  law  of  the  case  clearly  and  fully  up- 
on all  the  points  to  which  the  refused  chaise  related,  and,  if  it 
had  been  strictly  correct,  tlie  failure  to  give  it  would  not  be 
ground  for  reversal.  The  charge  asked,  however,  would  have 
relieved  the'  appellant  from  liability  if  it  exercised  reasonable 
care  in  a  named  particular,  i.e.,  in  making  and  enforcing  regula- 
tions  which  would  ordinarily  keep  the  machinery,  road-bed,  and 
appointments  in  safe  and  proper  condition.  A  railway  company 
cannot  relieve  itself  from  liability  for  an  injury  to  an  employee 
resulting  from  a  failure  on  its  part,  through  its  agents,  actually 
to  use  such  care  for  the  safety  of  employees  as  the  law  makes  it 
necessary  for  such  a  master  to  use,  by  making  and  enforcing 
regulations,  unless  the  regulations  be  such,  and  their  enforce- 
ment so  complete,  as  to  result  in  the  actual  use  of  due  care. 
Such  a  master  may  make  rules  and  regulations  for  the  conduct 
of  its  business  and  agents,  who  are  in  law  deemed  its  represent- 
atives, as  will  ordinarily  secure  faithful  service  from  such  agents, 
and  yet  be  responsible  to  an  employee  for  injury  resulting  from 
a  failure  of  such  agent  actually  to  use  the  care  the  law  requires 
of  the  master.  It  may  make  regulations  requiring  the  most 
rigid  and  frequent  inspections  of  its  machinery,  road-bed,  and 
equipments,  and  the  most  complete  and  prompt  repair  of  any 
ascertained  defect,  and  for  a  failure  of  its  agent  to  comply  with 
such  regulations  may  make  and  enforce  an  absolute  rule  that  a 
failure  rigidly  to  comply  with  any  of  these  regulations  will  be 
followed  by  the  immediate  discharge  of  the  delinquent,  and  for- 
feiture of  wages  earned,  or  other  penalty,  and  these  regulations 
may  be  sufficient  if  rigidly  enforced  to  secure  ordinarily  a  faith- 
ful performance  of  duty ;  but  if,  notwithstanding  such  regulations 
and  their  enforcement,  the  agent,  authorized  to  do  what  the 
master  must  do  to  avoid  liability,  fails  to  discharge  hisduty,  then 
the  master  is  liable  to  an  employee  who  suffers  injury  through 
such  neglect.  The  court  did  not  err  in  refusing  to  give  the 
charge  requested.  There  is  no  error  in  the  proceedings  thatled 
to  the  judgment,  and  it  will  be  affirmed 
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Southern  Kansas  R.  Co. 


{/Cansas  Supreme  Court,  June  7.    1889.) 

tnJiirfM  to  Servant— Dflfftctivv  Tools— Complaint  as  to  Dsfoofr- Assump- 
tion of  Risk. — While  it  Is  the  fault  of  the  servant,  if  he  undenakes  with- 
out sufficient  skill,  or  applies  le^siban  the  occasion  requires,  a  section -man 
who  complains  of  the  bad  condition  of  the  tool  with  which  he  is  to  work, 
and  is  promised  a  new  and  good  one.  and  is  told  to  work  with  the  de- 
fective toot  until  the  others  arrive,  and,  relying  on  such  a  promise,  and 
there  being  no  immediate  danger,  does  so,  and  is  injured  by  the  use  oE  the 
defective  tool,  is  entitled  to  recover  for  the  damages  resulting.  His  soli- 
citation of  employment  in  a  certain  line  of  work  is  not  an  assertion  that 
he  can  perform  the  labor  with  defective  tools. 

Error  from  District  Court,  Allen  County. 
Geo.  R.  Peck,  A.  A.  Hurd,  and  A.  B.  Clark  for  plaintiff  in 
error. 

Knight  6"  Frost  for  defendant  in  error. 

SlMP,SON,  C. — Suit  to  recover  damages  for  personal  injuries 
received  by  the  defendant  in  error  in  the  line  of  his  employment 
as  a  section  hand  of  the  Southern  Kansas  R.  Co.  „ 
commenced  on  the  12th  day  of  July,  1886.  Tried  at 
the  March  term,  1887,  of  the  district  court  of  Allen  county,  re- 
sulting in  a  judgment  in  favor  of  the  defendant  in  error  for 
$2654.88.  The  defendant  in  error,  Walter  Crocker,  was  em- 
ployed  as  a  section-hand  by  the  railroad  company  in  August, 
1885.  He  is  a  young  man  about  22  years  of  age,  and  before 
his  employment  by  the  plaintiff  in  error  had  never  worked  on 
any  public  works.  From  the  time  of  his  employment  until  the 
30th  day  of  March,  j886,  he  had  been  engaged  in  the  ordinary 
duties  of  a  section-hand,  doing  all  that  he  was  ordered  to  do,  to 
keep  the  track  in  good  repair.  On  the  30th  day  of  March,  1886, 
in  the  afternoon,  he  was  engaged  in  breaking  rock  for  ballast, 
using  for  that  purpose  a  stone-hammer  that  weighed  three  and 
one-half  pounds.  The  handle  of  the  hammer  was  a  green  stick, 
cut  from  the  brush  adjoining  the  track,  and  was  crooked.  The 
defendant  in  error  had  complained  directly  to  the  section  fore- 
man about  the  handle  being  defective ;  he  having  been  slightly 
Injured  before  by  the  use  of  such  a  handle.     The  foreman  told 
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him  to  work  with  this  one  as  it  was,  and  that  he  would  get  good 
handles  in  a  few  days.  He  struck  a  blow  on  a  lime-stone  rock 
with  the  hammer,  and  a  small  particle  of  the  stone  struck  him 
in  the  eye,  and  destroyed  its  sight.  In  two  days  after  the  in- 
jury the  eye  was  taken  out  by  oculists  in  Kansas  City.  The 
jury  in  answer  to  special  interrogatories,  find  as  follows:  "(i) 
Was  the  plaintiff,  at  the  time  of  his  employment  by  the  defendant, 
a  man  of  ordinary  intelligence  and  information?  Answer.  Yes. 
(z)  How  long  had  the  plaintiff  been  in  the  employment  of  the 
defendant  at  the  time  of  the  injury  complained  of?  'A.  About 
seven  or  eight  months.  (3)  Did  the  plaintiff  understand  what 
he  was  expected  to  do  under  his  employment,  at  the  time  he 
entered  the  service  of  the  defendant?  A.  Yes.  (4)  How  long 
had  the  plaintiff  been  engaged  in  the  use  of  the  stone-hammer 
in  question  before  the  day  on  which  he  was  injured?  A.  About 
three  or  four  days.  (5)  Was  the  plaintiff  familiar  with  the  use 
of  the  stone-hammer  in  question,  at  the  time  of  the  injury  re- 
ceived by  him  ?  A.  Yes,  (6)  Did  the  plaintiff  know  of  all  the 
defects,  if  any  existed  in  the  handle  of  the  hammer  he  was  using, 
at  the  time  he  worked  with  it,  and  at  the  time  of  the  injury  he 
received?  A.  Yes.  {7)  Could  the  plaintiff  have  put  a  new 
handle  in  the  hammer-head  if  he  had  chosen  so  to  do  ?  A.  No. 
(8)  Was  the  plaintiff  at  work  for  the  defendant  by  the  dayorby 
the  month,  at  the  time  of  his  injury?  A.  Bytheday.  (8)  Was 
the  work  of  breaking  rock  while  in  the  employ  of  the  defendant 
such  work  as  the  plaintiff  was  competent  to  do?  A.  Yes.  {9) 
Which  one  of  the  three  handles  introduced  in  evidence  is  the 
one  that  plaintiff  was  using  at  the  time  apiece  of  rock  flew  off 
and  hit  him  prior  to  the  day  on  which  he  was  hurt,  as  alleged  in 
this  case?  A,  Either  Exhibit  '  2  '  or  '  3.'  (10)  Were  the  three 
hammer-handles  introduced  in  evidence  made  by  the  workmen 
who  were  repairingthetrack and  breakingrockwith  the  plaintiff  ? 
[Objected.]  A.  Don't  know,  (ii)  Did  the  foreman,  Neely 
Frame,  give  the  men  who  made  the  three  hammer-handles  in 
evidence  any  directions  as  to  the  character  of  the  handles  that  they 
should  make?  A,  Don't  know.  (12)  Did  the  foreman,  Neely 
Frame,  give  the  men  who  made  the  handles  any  instructions  what- 
ever as  to  the  length,  thickness,  straightness,  or  elasticity  of  the 
handles  they  were  to  procure?  A.  Don't  know.  (13)  How 
much,  if  anything,  did  you  allow  to  the  plaintiff  for  the  services  of 
the  doctors  in  Kansas  City?  A.  $50.  (14)  How  much,  if  any- 
thing, did  you  allow  the  plaintiff  for  the  loss  of  time  during  period 
of  time  following  the  injury?  A.  $100."  The  motion  for  a  new 
trial  was  overruled,  and  the  exceptions  saved  present  the 
questions  discussed  by  counsel  for  plaintiff  in  error. 

I.     There  are  only  two.     The  first  is  that  at  the  trial  the  de- 
fendant in  error  was  allowed  to  testif)'  that  before  he  entered 
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the  employment  of  the  railroad  company,  in  August,  1885,  he 
had  not  labored  on  public  works  of  any  kind.  It  is 
said  that  this  was  a  mere  subterfuge  to  excuse  the  "■'""'tf^"^ 
plaintiff's  own  carelessness  and  negligence  ;  that  the  f^Jirt,d. 
court,  having  allowed  this  to  go  to  the  jury,  they  had 
license  thus  given  them  to  conclude  that  the  plaintiff  was  not 
bound  to  exercise  ordinary  care  and  senses  in  doing  the  work. 
While  we  doubt  very  much  whether  any  importance  was  attached 
to  this  evidence  by  either  the  court  or  jury,  we  will  discuss  it  as 
if  it  was  an  important  and  controlling  fact  in  the  case.  Giving 
the  plaintiff  in  error  the  benefit  of  the  ruling  in  the  case  of 
Union  Pac.  R.  Co.  v  Estes,  37  Kan.  715  to  the  fullest  extent, 
and  holding  that  his  employment  as  a  section-hand  was  an  asser- 
tion on  his  part  that  he  could  break  stone  for  ballast,  and  the 
result  is  that  the  company  would  not  be  liablefor  any  accidental 
injury  that  happened  in  the  line  of  that  employment.  This  is 
upon  the  theory  that  the  compan.y  furnished  him  with  the  usual 
tools  that  were  used  to  do  such  work,  and  that  these  tools  were 
in  good  condition.  But  his  employment  was  not  an  assertion  on 
his  part  that  he  could  break  rock  for  ballast  with  stone-hammers 
with  crooked  handles.  The  record  shows  that  he  had  com- 
plained of  the  hammers,  and  the  foreman  had  promised  to  pro- 
care  new  and  better  handles.  The  duty  of  the  company  is 
plainly  understood  to  be  to  furnish  reasonably  safe  tools  for  do- 
ing this  kind  of  work.  These  hammers  were  defective.  A  pro- 
test was  made  against  their  use ;  a  promise  given  that  good  new 
handles  would  be  forthcoming;  and  this  promise  was  accompa- 
nied by  an  order  "  to  go  ahead  and  work  with  them."  The 
work  proceeded,  and  the  injury  was  the  result  of  the  use  of  the 
defective  handle  of  the  hammer.  The  conclusion  is  irresistible 
that  the  railroad  company  did  not  exercise  that  degree  of  care 
required  by  law  in  furnishing  proper  tools  with  which  to  do  the 
work  required  of  the  section-men,  and  was  guilty  of  negligence 
in  requiring  the  use  of  defective  hammers. 

2.  The  other  objection  is  confined  to  the  answers  to  the 
seventh  and  tenthspecialquestionssubmitted  tothe  jury.  We  do 
not  deem  these  very  important  or  influential  in  determining  the  re- 
sult, ff  the  answer  to  these  questions  had  been  "Yes,"  they 
would  not  have  changed  the  result ;  neither  would  these 
answers  have  been  inconsistent  wilh  the  general  verdict  of  the 
jury.  Was  it  the  duty  of  the  defendant  in  error,  under  the 
terms  of  his  employment,  to  put  a  new  handle  in  the  hammer- 
head? ff  it  was,  the  foreman  ought  to  have  ordered  him  to  do 
so  when  he  complained  of  the  defect ;  but  instead  of  that,  he 
was  told  to  go  ahead  and  work  with  it  until  the  new  one  arrived. 
Again,  what 'difference  does  it  make  who  made  the  handles  that 
were  used  ?  the  natural  inquiry  being  whether  or  not  they  were 
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reasonably  adapted  to  their  use,  and  were  safe.  We  have  read 
this  record  carefully,  and,  with  the  exception  of  the  evidence  of 
the  witness  Lorance,  there  is  no  testimony  to  show  that  two  of 
the  handles  were  made  by  the  workmen,  Lorance  says  he  made 
one  of  them,  but  as  to  the  other  two  it  is  not  disclosed  who 
made  them.  The  answer  in  this  respect  is  truthful.  However, 
no  matter  how  the  question  is  answered,  we  regard  it  as  an  imma- 
teriai  matter,  for  if  it  was  the  duty  of  the  workmen  to  make 
them  they  must  make  good  and  safe  ones. 

3.  This  case  was  fairly  tried.  The  railroad  company  pro- 
duced no  evidence.  There  are  no  exceptions  to  the  instructions 
of  the  court. 

These  two  immaterial  matters  are  the  only  complaints  made. 
The  verdict  and  the  means  by  which  it  was  arrived  at  are  ap- 
proved by  a  trial  judge  who  is  unusually  careful  and  considerate, 
and  justice  requires  that  such  a  verdict  should  not  be  lightly 
disposed  of.  Having  no  doubt  but  that  substantial  justice  has 
been  done,  we  recommend  that  the  judgment  be  affirmed. 

Per  Curiam. — It  is  so  ordered  ;  all  the  justices  concurring. 


Minnesota  and  Northwestern  R.  Co. 

{Minnesota  Supreme  Court,  December  ai,  1888.) 

InJuriM  to  S«rvant-Hand-car— Dutyof  Employar— Inipaetlon  and  Repair. 

— In  an  action  for  damages  resulting  from  the  defective  condition  of  a 
hand-car  upon  which  plaintiff  worked  as  an  employee  of  the  defendant, 
regard  must  be  had  to  the  risks  and  dangers  attending  the  use  of  the  in- 
strumentalities furnished  the  servant  in  his  employment,  in  deiermining 
the  question  of  reasonable  care  on  the  fwrt  of  the  master  ;  and  the  obliga- 
tion of  the  master  as  respects  due  care,  extends  as  well  to  the  matter  of 
inspection  and  repair  as  to  furnishing.' 

Sama-Duty  of  Servant— Aitumpti on  of  Rl«ks.-The  servant  is  bound  to 
exercise  care  on  his  part  a^iiist  danger  and  accident  commensurate  with 
the  risk  to  which  he  is  subjected  in  his  employment ;  and  such  detects  in 
an  instrument  which  he  has  frequently  used  as  are  obvidUs  to  the  senses 
or  with  reasonable  diligence  ought  to  be'discoveced  or  known  by  him,  he 
will  be  held  to  take  the  risk  of. 

Sams— Hand -oar- Daf act!  va  Handle-Evldanca  of  Nag:Iig«(iea.— Plaintiff, 
a  section- band,  was  injured  whilst  operating  a  hand-car,  throug:h  the 
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breakii^  of  the  handle.  It  appeared  that  there  was  a  knot  in  the  wood 
at  or  near  tbe  place  where  it  broke,  which  caused  a  deflection  in  the  grain 
of  the  wood  under  the  clasp.  It  was  fastened  in  the  clasp  by  screws  or 
nails  passing  into  the  wood.  It  had  been  so  fastened  a  second  time, 
and  there  was.  under  the  band,  a  second  nail-hole  well  worn  extending 
through  the  wood  at  the  place  where  it  broke.  There  was  testimony  to 
the  enect  that  the  handle  was  weakened  by  the  presence  of  the  knot  and 
nail-hole.  /firM,  that  there  was  evidence  sufficient  to  warrant  a  finding 
that  the  handle  was  unsafe  for  the  purpose  to  which  it  was  applied,  and 
that  it  was  for  the  jury  to  determine  whether  the  defendant  was  negligent 
in  permitting  such  a  piece  ol  wood  to  be  used  for  a  car-handle  or  in 
suffering  it  to  remain  in  use. 

Same— Contributory  Neglige nca-Oitoovery  of  Oafaot— Quastion  for  Jury, 
— Under  such  circumstances,  it  was  also  ior  the  jury  to  determine  wliether 
the  plaintiff  by  the  exercise  of  reasonable  diligence  might  have  discovered 
the  character  and  extent  of  the  defect,  and  must  therefore  be  held  to  have 
assumed  the  risk  arising  cherelrom. 

GiLFiLLAN,  CJ-,  and  Mitchell,  J.,  dissenting. 

Appeal  from  District  Court,  Dodge  County. 

Action  by  C.  S.  Anderson  against  the  Mionesota  &  North- 
western R.  Co.  to  recover  damages  for  personal  injuries.  The 
defendant  appeals  from  a  judgment  for  the  plaintiff. 

Lust  &  Bunn  for  appellant, 

Geo.  B.  Edgerlon  and  Davis,  Kellogg  &  Severance  for  re- 
spondent. 

Vanderburgh,  J. — A  new  trial  was  asked  for  by  defendant 
on  the  ground  that  the  verdict  in  plaintiff's  favor  was  not  justi- 
fied by  the  evidence,  and  the  refusal. of  the  trial  court  ^^ 
to  grant  the  application  is  the  ground  of  this  appeal.  "^ 
The  plaintiff  was  in  the  employ  of  the  defendant,  and  was  one 
of  a  gang  of  section-men,  seven  or  eight  in  number,  including 
their  foreman.  They  had  charge  of  a  hand-car,  which  they  used 
in  their  business  to  transport  themselves  and  their  tools  to  and 
from  different  points  on  the  section  of  the  railroad  upon  which 
they  worked.  At  the  time  of  the  injury  complained  of,  they 
were  returning  on  the  car  from  their  work,  and  the  men  were 
all  engaged  in  operating  it,— three  on  one  side,  and  four,  includ- 
ing the  plaintiff,  on  the  other.  The  car  was  moving  up  grade, 
and  against  the  wind,  and  it  required  vigorous  exertion  to  drive 
it  forward.  While  so  working  under  the  direction  of  the  fore- 
man, that  portion  of  the  wooden  handle  which  plaintiff  held 
parted  at  the  iron  clasp  or  ring  through  which  it  was  passed  to 
vfork  the  levers  in  operating  the  car,  and  he  was  suddenly  pre- 
cipitated forward  on  the  track,  and  was  run  over  and  seriously 
injured,  and  he  now  seeks  to  recover  damages  against  the  de- 
fendant for  its  allied  negligence  in  not  providing  a  safer  instru- 
ment to  work  with. 

I.  The  evidence  tends  to  prove  that  the  handle  was  too  weak 
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for  the  strain  required  and  put  upon  it,  and  the  use  to  which  it 
WkMhtr  has-  was  applied.  There  was  a  knot  in  the  wood  at  or 
die*»*»'ti"  very  near  the  place  where  it  broke,  whlcii  caused  a 
■tfiurwt'"'  deflection  iti  the  grain  of  the  wood  under  the  clasp, 
^■Hiiaiiibr  which  some  of  the  witnesses  testify  was  a  defect  in 
jnri.  thg  handle  which  weakened  it.     It  was  fastened  in 

the  clasps  or  bands  at  the  ends  of  the  iron  levers  by  screws  or 
nails  passing  through  into  the  wood.  This  handle,  it  appears, 
had  been  so  fastened  a  second  time,  and  there  was  under  the 
band  a  second  nail-hole,  well  worn,  extending  through  the  wood 
at  the  place  where  it  broke,  which  the  jury  might  also  find 
tended  to  weaken  the  handle  at  that  point.  In  such  cases,  in 
determining  the  question  of  reasonable  care,  regard  must  be  had 
to  the  particular  use  to  which  the  instrumentality  furnished  is 
to  be  applied,  and  the  risks  and  dangers  attending  such  use,  and 
the  obligation  of  the  master  extends  as  well  to  the  matter  of 
examination  and  repair  as  to  furnishing.  The  jury  had  before 
them  the  two  parts  of  the  broken  handle,  and  some  of  the  wit- 
nesses— experienced  railroad  hands,  competent  to  speak  on  the 
subject — testified  that  the  knot  made  the  handle  defective  ;  and, 
among  other  things,  that  it  was  not  a  first-class  handle;  "that 
the  grain  ran  out  at  the  edge  of  the  knot,"  and  "  weakened  the 
stick  ;"  "  the  crooked  grain  around  the  knot  weakens  it  a  great 
deal."  A  carpenter,  familiar  with  different  kinds  of  wood, 
testified  :  "  I  don't  think  it  would  have  broke  in  that  way  if  there 
had  not  been  a  knot  there.  I  think  it  turned  the  grain  by  the 
knot  being  there,"  One  of  the  witnesses  also  testified  that  the 
nail  and  screw-hole  weakened  it.  There  is  no  doubt  that  there 
was  evidence  enough  to  warrant  the  jury  in  finding  the  handle 
unsafe  for  the  purpose  to  which  it  was  applied.  The  only  ques- 
tion of  serious  doubt  or  difficulty  is  whether  the  defendant  was 
negligent  in  permitting  such  a  piece  of  wood  to  be  used  for  a 
car  handle,  or  in  suffering  it  to  remain  in  use  so  long.  The 
nature  of  the  business,  and  the  dangers  attending  the  use  of  the 
car,  required  a  corresponding  degree  of  care  on  the  part  of  the 
defendant  in  guarding  against  accidents  from  defects  in  the 
same.  And  we  think  it  was  for  the  jury  to  determine  whether 
such  care  was  exercised  in  this  case,  upon  the  evidence  of  the 
witnesses  as  to  the  nature  of  the  defects  in  the  handle,  the 
length  of  time  it  had  been  in  use,  the  nature  and  appearance  of 
the  defects,  and  the  manner  it  had  been  repaired,  and  the  con- 
dition it  was  in  at  and  previous  to  the  time  of  the  accident. 
The  evidence  tends  to  show  that  it  was  the  duty  of  the  foreman, 
who  had  the  car  constantly  in  charge,  to  see  that  it  was  kept  in 
repair,  and  furnished  with  new  handles,  when  necessary.  He 
represented  the  master,  and  if  (as  upon  the  evidence  the  jury 
might  find)  the  repairs  have  been  so  carelessly  made  in  fastening 
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the  handle  as  to  render  it  unsafe,  or  if  the  other  defects  testified 
to  were  such  as  to  weaken  it,  and  as  were  discoverable  by  rea- 
sonable diligence,  the  defendant  is  chargeable  with  knowledge 
thereof,  and  responsible  for  the  consequences  resulting  there- 
from. 

2,  Though  the  plaintiff  may  not  have  been  charged  \Kith  the 
duty  and  responsibility  of  inspecting  or  repairing  the  car  except 
as  he  might  from  time  to  time  be  directed  by  the  whsttar 
foreman,  yet  he  was  undoubtedly  bound  to  exercise  p'«i"tiir»W 
care  commensurate  with  the  risks  to  which  he  was  JaV*)^"" 
subjected  in  his  employment ;  and  such  defects  in  an  qncitioi  rbr 
instrument  which  he  was  frequently  using  as  were  '■^'l^rj. 
obvious  to  the  senses,  or  with  reasonable  diligence,  considering 
the  circumstances  and  nature  of  his  employment,  ought  to  be 
discovered  or  known  by  him,  he  must  be  held  to  take  the  risk 
of.  In  this  case  the  car  had  been  in  use  there  about  six  months.  ■ 
The  accident  occurred  the  latter  part  of  May.  The  plaintiff  had 
worked  with  the  car  the  fall  before,  and  about  two  months  in 
the  spring  next  preceding  the  accident,  but  was  absent  during 
the  winter.  The  evidence  in  his  behalf  tended  to  show  that  he 
was  a  track  laborer,  acting  under  the  immediate  supervision  of 
the  section  foreman,  who  was  chained  with  the  responsibility  for 
the  car  and  its  condition,  and  that  it  was  the  duty  of  the  latter 
to  attend  to  the  inspection  and  repairs  thereof.  It  does  not 
appear  that  plaintiff  worked  with  one  handle  more  than  the 
other,  nor  that  it  was  his  duty  to  inspect  or  repair  the  same. 
Plaintiff  denies  that  he  had  any  notice  of  the  defect  complained 
of,  and  it  does  not  appear  that  he  knew  of  the  extra  nails  that 
had  been  used  to  fasten  the  handle,  or  that  it  had  been  turned 
and  refastened  while  he  was  working  with  the  car.  The  jury 
were  informed  by  the  evidence  of  the  nature  of  his  work  and 
duties,  saw  and  examined  the  stick  that  was  broken,  and  heard 
the  evidence  of  the  witnesses  as  to  the  nature  of  the  defect ;  and 
upon  the  whole  record  we  are  not  prepared  to  say  that  the  trial 
court  erred  in  submitting  to  them  the  question  whether  his 
ignorance  of  the  character  and  extent  of  the  defect  was  attributa- 
ble to  want  of  reasonable  diligence  on  his  part.     Order  affirmed. 

GiLFILLAN,  C.  J.,  and  MITCHELL,  J.  {dissenting).  We  dissent, 
because  in  our  opinion  the  evidence  was  not  sufficient  to  justify 
a  finding  of  negligence  on  the  part  of  defendant. 

Muter  and  Servant— Rslatlva  Outlet— Contributory  Negligence. — An  rm- 
p'oyer  impliedly  engages  to  make  the  service  of  the  employed  a  reasonably 
safe  one.  When  acting  through  agents,  he  undertakes  that  his  agent 
shall  be  a  capable  person  for  the  position  he  holds.  He  shall  provide  a 
safe  place  for  the  employee  to  work  at  or  upon,  and  no  order  with  respect 
to  change  oC  position  of  the  subject  of  the  work  shall  be  executed  without 
due  warning  to  the  employee.  If  the  employee  has  timely  warning,  and 
88  A.  A  E.  R.  Cm.— 14 
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does  not  act  upon  it,  he  takes  the  risk  of  danger  upon  himself.  When  the 
plaintiff  is  Kui'ty  of  the  sliglitest  contributory  negligence,  and  the  injury 
IS  rot  wholly  the  fault  of  the  defendant,  he  cannot  recover.  In  order  to 
hold  the  employer  responsible  for  the  act  or  omission  of  his  agents,  where 
rights  of  others  are  concerned,  such  act  or  omission  must  be  satisfactorily 
proved,  and  it  must  also  appear  that  the  plaintiff  was  not  guilty  of  any 
contributory  negligence.  Stewart  v.  Philadelphia.  W.  ft  B.  R.  Co.,  Del. 
Super.  GT,  May  24.  1889. 

Injurle*  io  S«rvant-Hand-car— NaeMf  enc«  of  Company  in  parmitting  Ute 
ot  Dafeetine  Handle.— Whilst  plaintiti  was  engaged  with  others  in  operating 
a  hand-car,  the  handle  broke  al  the  socket,  causing  him  to  1^11  backwards 
in  Front  of  the  car.  The  broken  lever  was  of  pine  timber,and, at  thebreak, 
which  was  at  the  place  penetrated  by  the  nail  or  bolt,  the  wood  was  dis- 
colored showing  decay  and  evidence  of  a  partial  old  break.  Outside  the 
s'M-ket  there  was  no  evident  defect.  There  was  testimony  thiit  oak  and 
hickory  were  the  best  qualities  of  wood  for  the  purpose,  but  that  pine  was 
in  common  use  and  had  sufficient  strength.  Defendant's  evidence  was  to 
the  effect  that  the  car  was  new  and  the  handle  apparently  good,  //e/ii, 
that  the  question  whether  the  defendant  by  the  exercise  of  ordinary  care 
minht  have  ascertained  the  condition  of  the  lever  and  was  consequently 
liable,  was  for  the  Jury,  and  that  a  verdict  for  the  plaintiff  would  not  be 
disturbed.     Gulf.  C.  &  S.  F.  R.  Co.  v.  Silliphant.  70  Tex.  623. 

Same— Hand-car-lnttruction  as  to  Opportuniti«t  of  Plaintiff  to  discover 
Dafects — Risks  Aisumed.'-ln  an  action  tor  injuries  caused  by  the  breaking 
of  the  handle  of  a  hand-car,  a  charge  that  if  the  opportunities  of  the  plain- 
titi and  of  the  defendant  were  equal  to  ascertain  the  defect,  plaintiff  can- 
not recover,  is  properly  refused  when  it  appears  that  the  break  was  out  of 
sight,  that  tlie  plaintilf  had  been  newly  employed,  and  that.therefore,  hehad 
no opportu n i  ty  for  ascertaining  the  condition  of  the  handle.  In  such  action. 
a  charge  that  a  person  taking  employment  is  presumed  to  have  requisite 
skill  and  knowledge  for  the  employment  and  to  assume  the  ordinary  dan- 
gers of  the  employm^'nt.  is  properly  refused,  the  rule  being  that  employees 
are  presumed  10  tuke  the  risks  incident  to  their  work.  a"d  not  those  aris- 
ing from  the  employer's  negligence.  Gulf.  C.  &  S.  F.  R.  Co,  v.  Silliphant. 
70  Tex.  623. 

SamB-Hand-car^Relativo  Duties  and  Reiponilbllltlei  of  Master  and  Sar 
vant. — In  an  action  for  damages  for  injuries  caused  by  the  breaking 
of  the  handle  of  a  hand-car,  it  is  not  erroneous  to  charge  in  effect  that  it 
is  the  duly  of  a  railway  company  to  furnish  reasonably  safe  machinery  to 
its  employees,  and  to  use  reasonable  diligence  to  see  that  it  is  kept  in  a 
reasonably  safe  condition  ;  that  if  an  employee  knows  that  the  machinery 
furnished  liim  is  defective  and  unsafe,  and  undertakes  to  use  it.  he  is  guilty 
of  negligence:  that  if  the  defendant  by  the  exercise  of  reasonable  care  could 
have  detected  the  hidden  defects,  it  is  liable  although  the  defects  were  un- 
known to  it ;  and  that  if  the  plaintiff  did  not  know  of  the  defects  in  the 
handle,  he  was  not  guilty  of  contributory  negligence.  Gulf,  C.  &  S.  F.  R, 
Co.  V.  Silliphant,  70  Tex.  623. 
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Burlington,  Cedar  Rapids  and  Northern  R.  Co. 

{Dakota  Supreme  Court,  February  9,  1889.) 

Injuries  to  Servant— Negllgenca—Sufflclsncj  of  E vid en ca— Risks  of  Em- 
ployment.—Plaintiff,  a  shoveller,  was  injured  while  engaged  in  loading 
cars  from  a  gravel-pit  under  the  direction  of  the  defendant's  foreman. 
An  embankment  of  earth  12  to  13  feet  high  had  been  formpd  by  the  re- 
moval of  gravel  under  it  and  was  frozen.  The  foreman,  with  the  knowl- 
edge of  the  respondent,  attempted  to  pry  the  bank  down.  While  he  was 
doin^  so,  plaintiff  selected  a  place  for  continuing  his  work  from  which  he 
could  see  the  foreman,  and  which  he  considered  safe  though  the  bank 
should  fall.  As  the  bank  began  to  fall,  plaintiff  attempted  to  retreat,  but 
stumbled  over  a  clod  ,of  earth,  fell,  was  caught  by  the  falling  earth  and 
his  leg  broken.  Heid,  that  no  negligence  on  the  part  of  the  defend- 
ant or  Its  foreman  had  been  shown,  and  that  the  accident  was  one  of  the 
risks  of  employment  assumed  by  plaintiff.     Palmer,  J.,  dissenting. 

Appeal  from  District  Court,  Minnehaha  County. 

Appeal  from  a  judgment  of  the  district  court  of  Minnehaha 
county,  entered  upon  a  verdict,  and  from  an  order  overruling 
motion  for  new  trial.     The  action  was  brought  to  re-  vh*m. 

cover  damages  alleged  to  have  been  sustained  by  the 
respondent  by  reason  of  the  negligence  of  the  appellant.  The 
respondent  was  in  the  employ  of  appellant  in  the  capacity  of  a 
shoveller,  and  at  the  time  he  received  the  injuries  complained  of 
was  engaged  in  loading  cars  from  a  gravel-pit,  under  the  direc- 
tion of  respondent's  foreman.  An  embankment  of  earth  had 
been  formed  by  the  removal  of  gravel  under  it,  12  or  13  feet 
high,  and  was  frozen.  The  foreman,  with  the  knowledge  of  the 
respondent,  attempted  to  pry  the  bank  down.  While  the  fore- 
man was  thus  engaged,  the  respondent  selected  a  place  for  con- 
tinuing his  work,  from  which  place  the  foreman  was  in  full  view 
as  he  worked,  and  which  he  considered  far  enough  removed 
from  the  bank,  though  it  should  fail,  to  insure  his  safety.  As 
the  bank  began  to  fall  the  respondent  attempted  to  retreat  fur- 
ther, and  stumbled  over  a  clod  of  earth  and  fell,  and  was  caught 
by  the  falling  earth,  and  his  leg  broken.  To  recover  the  dam- 
ages caused  thereby  this  action  was  brought.  At  the  close  of 
plaintiff's  case  the  appellants  moved  the  court  to  direct  a  verdict 
for  defendant  on  the  ground  that  there  was  not  sufficient  evi- 
dence to  support  a.  verdict  for  the  plaintiff,  which  motion  was 
overruled.     A  similar  motion  was  made  after  the  evidence  was 
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closed,  and  again  denied ;  to  each  of  which  rulings  appellant 
excepted.  The  respondent  had  a  verdict,  and,  after  motion  for 
new  trial  on  behalf  of  appellant  was  denied,  judgment  was  duly- 
entered,  for  plaintiff,  from  which  appellant  appealed,  assigning 
each  of  the  rulings  aforesaid  as  errors.  The  other  material  facts 
are  stated  in  the  opinion. 

Boyce  &  Boyce  and  S.  K.  Tracy  for  appellant. 

Pariitnaa  &  Stoddard  for  Despondent. 

Spencer,  J. — The  evidence  in  this  action,  when  construed 
most  favorably  to  the  plaintiff,  discloses  that  in  November,  1885, 
he  engaged  his  services  to  the  defendant  as  a  laborer;  that  he 

and  a  considerable  number  of  other  men  were  at 
ETid»rti  Mt*  work  under  the  supervision  of  one  Mahoney,  as  fore- 
MtWMt."''      man,  in  the  work  of  shovelling  grayel  from  a  gravel 

bed  or  bank  onto  a  train  of  platform  cars,  which, 
when  loaded,  were  drawn  to  Sioux  Falls,  a  distance  of  a  few 
miles,  emptied,  and  returned  to  the  pit  for  the  purpose  of  being 
reloaded ;  that  the  plaintiff  had  been  thus  engaged  10  days  or 
more  when  the  accident  complained  of  occurred ;  that  about 
November  25,  1885,  an  overhanging  bank  of  the  gravel-pit,  12 
or  13  feet  high,  having  been  produced  by  the  removal  of  gravel 
under  and  adjacent  to  it,  was  attempted  to  be  pried  down  by 
the  foreman,  who  for  that  purpose  went  upon  the  bank  with  a. 
bar,  and  commenced  prying,  having  first  given  the  men  in  his 
charge  notice  of  what  he  was  about  to  do.  The  plaintiff  and  the 
other  men  at  work  heard  the  warning,  and  stopped  working  for 
a  few  moments,  and  watched  the  foreman's  efforts  to  pry  down 
the  bank.  The  bank  failing  to  yield  to  his  efforts,  the  foreman 
told  the  men  to  proceed  with  their  work.  The  foreman  con- 
tinued his  efforts  to  break  down  the  bank,  and  the  pkintiff  re- 
turned to  his  labors  at  a  point  from  which  he  could  see  him  (the 
foreman) ;  and  when  he  supposed  he  was  in  a  place  of  safety,  to 
use  his  language,  "  We  went  to  work  again,  in  the  mean  time, 
while  I  was  yet  at  work,  the  boss  was  breaking  on  that  piece 
upon  the  bank.  ...  I  thought  we  were  so  far  away  from  the 
cut,  we  were  out  of  the  way.  1  thought  sure  it  could  not  hurt 
me.  Then  1  saw  it  come, — I  saw  the  bank  come  down.  I  was 
trying  to  get  back.  There  was  a  big  chunk  lying  in  the  way. 
I  got  one  foot  out  of  the  way,  but  the  other  got  caught.  I  ran  * 
against  this  chunk  behind  me,  and  fell  down  on  it.  Then  I  trietj 
to  get  my  leg  out,  and  I  could  not  do  it.  .  .  .  They  broke  out 
the  dirt  above  my  leg,  and  got  it  loose.  Then  I  saw  it  was 
broken.  The  chunk  that  fell  on  my  leg  and  broke  it  came  from 
the  top  of  the  bank, — the  piece  he  broke  down.  I  did  not  hear 
him  tell  us  to  look  out  any  more  after  he  told  us  to  go  to  work. 
When  the  bank  broke,  he  hollered,  '  Look  out ! '  .  .  .  There 
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were  about  twenty  men  employed  there  loading  trains  with 
gravel.  These  men  were  all  working  under  Dan.  Mahoney  as 
foreman.  He  would  help  get  the  gravel  and  dirt  down  to  load 
the  trains.  Mahoney  was  up  on  top  of  the  bank  just  before  I 
got  hurt.  He  was  trying  to  pry  down  the  top  of  the  bank.  I 
saw  him  there.  He  would  take  the  crow-bar  and  pry  off  the 
top  of  the  bank,  and  push  it  down.  I  saw  him  pushing  the 
frozen  dirt  off.  I  thought  1  was  far  enough  away.  When  it 
came  down,  I  stepped  backwards,  and  struck  the  frozen  ctod 
that  was  lying  there,  and  fell  over.  The  part  that  fell  down 
there  struck  me  after  I  feli  down  there.  That  is  the  way  the 
accident  happened.  Mahoney  would  tell  us  when  to  shovel. 
He  did  not  exactly  say  which  place  we  should  shovel;  told  us 
to  go  around  the  cars,  and  go  to  work.  He  would  tel!  us  to 
load  the  train.  I  believe  he  did  sometimes  take  a  hand  himself 
in  loading,  and  at  other  times  he  would  pry  down  the  bank  for 
us  to  load  what  he  pried  down."  The  train  being  loaded  at  the 
time  of  the  accident  comprised  14  cars. 

This  was  substantially  all  the  evidence  in  the  case  in  favor  of 
the  plaintiff's  right  to  recover,  and  it  is  obvious  that  it  wholly 
fails  to  establish  negligence  on  the  part  of  the  appel-  E,nei,„fc,ij 
lant.  There  is  no  pretence  that  Mahoney  was  not  tab«i*«ii- 
an  entirely  competent  person  for  foreman,  or  that  d*"! >•  •i'*'' 
the  defendant  was  guilty  of  any  negligence  in  eng^-  ""  **""* 
ing  his  services  in  the  capacity  in  which  he  was  employed.  Was 
the  foreman  himself  negligent  ■  It  will  not  be  pretended  that 
it  was  negligence  in  him  going  upon  the  bank,  and  attempting 
to  break  it  down,  especially  as  he  gave  warning  to  the  men  in 
his  charge,  which  the  plaintiff  understood,  that  he  was  about  to 
do  so,  ■  Nor  can  it  rightfully  be  said  that  his  negligence  in  con- 
tinuing his  efforts  to  pry  off  the  bank,  after  directing  the  men 
to  return  to  work,  and  without  informing  them  that  he  was 
doing  so,  was  negligence  to  this  plaintiff,  or  that  it  resulted  in 
the  injuries  complained  of.  He  did  not  ask  them,  or  any  of 
them,  to  work  in  any  place  of  peril,  but  merely  to  load  the 
train.  The  plaintiff  evidently  did  not  understand  that  he  was 
to  work  under  or  in  such  close  proximity  to  the  overhanging 
bank  as  to  endanger  his  safety.  On  the  contrary,  when  he  re- 
turned to  his  work  he  took  his  place,  as  he  says  himself,  not  very 
near  to  the  bank,  but  at  some  distance  from  it ;  so  much  removed 
from  it,  that  he  believed  it  was  to  him  a  place  of  safety,  and, 
though  it  might  fall,  as  it  did,  it  could  not  reach  him.  He  was 
fully  acquainted  with  the  circumstances  and  the  condition  of  the 
pit ;  had  been  constantly  employed  there  for  many  days  preced- 
ing the  accident ;  and,  of  his  own  judgment,-and  without  let  or 
hinflrance,   selected   a   place   at   which   to   perform   his  work. 
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There  was  therefore  no  negligence  proven  on  the  part  of  the 
defendant  or  the  foreman. 

Another  sufficient  defence  under  the  facts  as  established  by 
PiaiBitiru-  ^^^  evidence  in  behalf  of  the  plaintiff  is  that  the  in- 
nnwiriikor  jury  complained  of  was  one  of  the  ordinary  risks 
■ccidML  which  he  assumed  when  he  engaged  his  services  to 

the  defendant,  in  the  business  which  he  iTndertook.  He  was  a 
person  of  usual  intelligence,  in' possession  of  all  his  faculties. 
He  was  entirely  familiar  with  the  gravet-pit,  the  height  of  the 
embankment,  and  the  effect  of  the  thawing  frost  upon  it;  also 
that  the  foreman  and  conductor  were  trying  to  pry  it  down. 
He  saw  them  at  work,  and  understood  the  situation  in  all 
respects  ;  and  notwithstanding  it  was  fraught  with  danger  to  a 
greater  or  less  extent  (and  this  it  was,  to  his  own  knowledge), 
he  assented  to  incur  the  dangers  to  which  he  was  thereby  ex- 
posed, and  proceeded  with  his  work.  It  is  difficult  to  perceive 
in  this  case  that  any  precautions  for  his  safety  had  been  neg- 
lected, but,  if  they  had,  having  consented  to  serve  in  the  way 
and  manner  in  which  the  business  was  being  conducted,  with 
full  knowledge  thereof  on  his  part,  he  cannot  now  be  heard  to 
complain.  The  following  cases  are  analogous  to  the  one  at  bar, 
and  fully  sustain  the  respondent's  contention,  Naylor  v.  Chi- 
cago &  N.  R.  Co.,  S3  Wis.  664,  5  Am.  &  Eng.  R.  Gas.  460; 
Sullivan  v.  India  Manufacturing  Co.,  113  Mass.  396;  Olson  v. 
McMuUen,  34  Minn.  94;  Galveston,  etc.,  R.  Co.  v.  Lempe,  il 
Am,  &  Eng.  R.  Cas.  201  ;  Leonard  v.  Collins,  70  N.  Y.  90.  The 
trial  court  erred  in  denying  respondent's  motion  for  direction  of 
a  verdict  in  its  favor,  and  in  overruling  its  motion  for  a  new" 
trial.  The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered.     Judgment  reversed. 

All  concur,  except  Justice  PALMER,  dissenting. 


Columbus  and  Western  R.  Co. 


{Alabama  Supreme  Court,  May  iS,  1889.) 

In'url«ito8ervant-Pf«ullng-Avorm«nt  of  Abtanee  of  Contributory  Nag- 
llganca. — It  is  not  necessary  to  aver  the  absence  of  contributory  negligence 
on  the  part  of  plaintiff  or  deceased  in  a  complaint  in  an  action  brought 

'  :2530-i;92,  Ala.  Code,  which  make  the  employer  liable  for 

offe-  ■  ■       ■  ■  ■       • 


the  negligence  of  fellow-servants  in  certain  cases,  unless  the  person  injured 
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knew  of  the  defect  or  negligence  which  caused  the  injury  and  failed  to 
communicate  his  knowledge  to  his  employer. 

Sftmo — Doath— Right  of  Action — P«nonal  Repreientativei. — An  action 
under  the  Alabama  Employers'  Act  ol  i8Sj  is  properly  insiitut°d  by  the 
personal  representative  of  a  deceased  railroad  employee,  and  it  is  not 
necessary  to  aver  that  the  intestate  left  surviving  him  any  heirs  at  law. 

Same— Contributory  Negligencs—Fallura  to  Avoid  Oangai^Diiobediencs 
to  Ordors. — Planitiff's  intestate,  a  stone-mason,  while  working  on  astone 
lor  use  in  the  construction  of  a  bridge,  was  told  by  the  foreman  to  keep 
out  of  the  way  of  trains.  He  accordingly  left  his  tvork  and  went  to  a  sate 
place  whilst  two  trains  passed.  The  third  time  a  train  passed,  the  standi 
ard  of  a  car,  which  had  slipped  partially  through  its  socket,  siruck  the 
stone,  turned  it  around  and  caught  and  crushed  the  deceased.  Held, 
that  as  he  had  failed  to  avoid  an  obvious  danger  as  directed  by  his  fore- 
man, he  was  guilty  of  such  contributory  negligence  as  precluded  a  recovery. 

Sam  0^  Con  tributary  Negllgenco — Provinca  of  Court  and  Jurr.— When  the 
evidence  which  supports  the  statcof  facts  from  wiiicU  the  inference  of  con- 
tributory negligence  is  drawn,  is  without  contradiction  and  free  from  any 
adverse  criticisms,  the  question  of  contributory  negligence  ^'/ nun  is  a 
(juestion  of  law  for  the  decision  of  the  court. 

Appeal  from  Circuit  Court,  Tallapoosa  County. 

Action  by  the  administrator  of  John  Bradford,  a  stone-mason 
employed  by  the  defendant,  the  Columbus  &  Western  R,  Co., 
to  recover  damages  for  negligently  killing  plaintiff's  intestate. 
.  The  second  special  charge  requested  by  the  defendant  was  as 
follows  :  "  If  the  jury  believe  from  the  evidence  that  the  intes- 
tate, John  Bradford,  was  an  employee  of  the  defendant  and  was 
laboring  under  the  direction  of  O.  Prather,  and  that  the  said  O. 
Prather  had  removed  the  stone  so  that  the  train  could  pass  un- 
obstructed on  the  track,  and  if  the  said  Prather,  as  an  addi- 
tional precaution  of  safety  to  the  intestate,  directed  him,  as  an 
employee,  to  leave  the  place  when  a  train  was  passing,  and  if 
the  jury  further  believe  that  the  said  John  Bradford  saw  the 
car  when  it  approached,  and  expressed  the  opinion  that  the 
standard  of  said  car  would  strike  the  stone,  and  said  John  Brad- 
ford remained  and  was  strucl<  and  crushed  by  said  stone,  then 
such  conduct  of  the  said  Bradford  was  such  fault  and  negligence 
on  his  part  as  would  preclude  the  plaintiff  from  recovering 
damages  of  the  defendant  in  this  case."  The  court  having  re- 
fused to  give  this  charge,  the  defendant  excepted.  The  jury 
returned  a  verdict  for  the  plaintiff.     Defendant  appeals. 

George  P.  Harrison,  Jr.,  for  appellant. 

iV.  J.  Samford  and  W.  D.  Bulger  for  appellee. 

McClellan,  J. — The  liability  of  a  master  or  employer  for 
injuries  to  an  employee  at  common   law  was  limited  to  those 
cases  in  which  the  damages  claimed  resulted  from   iJatrntraf 
the  negligence  of  the  master  or  employer  himself,  or  ™pionr»t 
some  employee  higher  in  authority  in  the  common  <"■■"'•"■ 
service  than  the  plaintiff,  as  distinguished  from  the  negligence  of 
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fellow-employees  bearing  the  same  or  inferior  relations  to  the 
master  as  those  borne  by  the  party  injured.  To  an  action  for 
injuries  sustained  through  the  fault  of  the  employer  or  superior 
employee,  it  was  a  good  defence  that  the  complaining  employee 
had,  by  failing  to  exercise  due  care,  contributed  to  the  result  of 
which  he  complained.  Contributory  negligence,  which  would 
defeat  an  action,  might  have  consisted  of  a  failure  on  the  part 
of  the  plaintiff,  either  to  reasonably  give  notice  of  the  defect  in 
appliances  used  in  his  employment,  or  of  the  negligence  of  his 
superiors,  if  known  to  him,  which  produced  the  injury;  or,  hav- 
ing given  such  notice,  to  quit  the  service  to  which  such  defect 
or  negligence  was  incident  after  a  reasonable  time  had  elapsed 
for  its  correction. 

The  "  Employers'  Act  "  of  1885,  now,  with  slight  changes  in 
verbiage  and  arrangement,  constituting  sections  2590,  2591,  and 
ictiMma4er  2592  of  thc  Code,  enlarged  the  liability  of  the  master 
"  Eiipiiiicni'  by  extending  it  to  cases  in  wliich  the  injury  had  re- 
■nuuttt"  suited,  under  certain  circumstances  and  conditions, 
coatrititufT  frOm  the  negligence  of  fellow-cmployees.  Theexist- 
■*■"■•'•••  ing  law  was  supposed  to  fall  short  of  the  attainment 
of  justice  in  that,  and  only  in  that,  no  action  was  allowed 
for  the  negligence  of  a  certain  class  of  persons.  The  statu-  . 
tory  purpose  was  to  charge  the  master  for  the  negligence 
of  this  class  of  persons  in  his  employment  in  the  same 
manner,  under  like  conditions,  and  to  the  same  extent,  as 
he  was  before  charged  for  his  own  negligence,  or  that  of 
superior  employees.  In  the  effectuation  of  this  purpose,  it 
became  necessary  to  go  further  than  a  mere  declaration  of  lia- 
bility for  the  negligence  of  the  fellow-servants  of  the  plaintiff, 
and  to  guard  against  a  construction  of  that  declaration  which 
would  give  to  the  employees  redress  for  the  fault  of  their  co- 
employees,  to  which  they  would  not  have  been  entitled  for  that 
of  the  employer,  or  of  a  superior  servant  of  the  common  master. 
To  this  end — to  preserve  to  the  master  the  same  defence  against 
the  negligence  of  his  servants  as  he  had  against  the  conse- 
quences of  his  own  carelessness — the  legislature  declared  that 
he  should  not  be  liable  if  the  complaining  employee  knew  of  the 
defect  or  negligence  which  caused  the  injury,  and,  that  not 
being  aware  that  the  fact  was  already  known  to  the  master  or 
some  person  superior  in  authority,  failed  to  communicate  his 
knowledge  to  the  employer  or  superior  employee.  This  provi- 
sion of  the  statute,  therefore,  relates  to  purely  defensive  matter, 
— the  contributory  negligence  of  the  plaintiff, — which,  in  this 
case,  was  properly  omitted  from  the  complaint.  And  left  to  be 
brought  to  the  attention  of  the  court  by  plea.  Thompson  v. 
Duncan,  76  Ala.  334;    Montgomery  &   E,  R.  Co.  v.  Chambers, 
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79  Ala.  338  ;  Wilson  v.  Louisville  &  N.  R.  Co.,  85  Ala.  273 ; 
Mobile  &  B.  R.  Co.  i-.  Holborn.  84  Ala.  133;  Columbus  &W.R. 
Co,  w.  Bridges  (Ala.),  5  South.  Rep.  864.  The  demurrers  to  the 
third,  fourth,  and  fifth  counts  of  the  complaint,  which  are  framed 
under  or  with  reference  to  section  2590  of  the  Code,  so  far  as 
they  are  predicated  upon  the  failure  of  these  counts  to  negative 
this  species  of  contributory  negligence,  were  properly  over- 
ruled. 

What  is  here  said,  however,  must  not  be  understood  as  hav- 
ing any  application  to  the  last  clause  of  section  2590,  which 
provides  that  the  master  or  employer  shall  not  be  "  liable  under 
subdivision  i,  unless  the  defect  therein  mentioned  arose  from, 
or  had  not  been  discovered  or  remedied  owing  to,  the  negli- 
gence of  the  master  or  employer,  or  of  some  person  in  the 
service  of  the  master  or  employer,  and  intrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  machinery,  or  plant 
.  were  in  proper  condition."  This  provision  manifestly  relates, 
not  to  defensive  matter,  but  to  the  negligence  of  the  defendant, 
and  facts  would  probably  have  to  be  averred  in  the  complaint, 
if  drawn  under  the  first  clause  of  the  section,  which  would  show 
that  the  defect  causing  the  injury  was  within  these  limitations. 
>  As  this  point  does  not  arise  in  the  case  at  bar,  however,  it  is  not 
decided.  .. 

The  suit  was  properly  instituted  by  the  personal  represent- 
ative of  the  deceased  employee,  arid  it  was  unnecessary  to  al- 
lege that  the  intestate  left  surviving  him  any  heirs  s.it^rejHTii 
at  law.  A  collateral  fact  of  this  character,  the  ex-  braaghtbr 
istence  of  which  in  almost  all  cases  is  common  '"'''""^."•" 
knowledge,  will  be  presumed.  Thompson  f.  Duncan,  ""' 
76  Ala.  334, 

The  first  count  of  the  complaint  is  good  under  section  2589 
of  the  Code,  in  connection  with  the  common-law  liability  of  the 
master  to  his  servants  and  to  strangers  for  his  own  negligence. 
The  sixth  count  (even  if  some  defects,  which  are  so  patent  as 
to  justify  their  being  treated  as  clerical  misprisions,  be  not  con- 
sidered) is  bad,  but  none  of  the  demurrers  reach  the  point  of  its 
infirmity.  The  third,  fourth,  and  fifth  counts,  we  think,  suffi- 
ciently aver'the  facts  necessary  to  constitute  liability  under  one 
or  the  other  of  the  last  three  subdivisions  of  section  2590.  We 
therefore  hold  that  the  action  of  the  court  below,  in  overrul- 
ing the  several  demurrers  to  the  complaint,  was  free  from  error. 

The  defendant  pleaded  the  genera!  issue,  contributory  negli- 
gence, and  several  other  special  pleas  in  denial  of  a  right  of  re- 
covery under  each  count  of  the  complaint,  on  all  of  which  issue 
was  joined  on  all  of  the  pleas. 

The  evidence  necessary  to  an  understanding  of  the  opinion  of 
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the  court  may  be  stated  as  follows :  Plaintiff's  intestate  was  in 
the  employment  of  the  defendant  as  a  stone-mason, 
^""A*""  ""<^«''  ^^^  control  of  one  Prather.  At  the  time  of 
the  injury  he  was  working  on  a  large  stone,  intended 
for  use  in  defendant's  bridge  over  the  Tallapoosa  river.  This 
stone  had  been,  under  the  direction  and  with  the  assistance  of 
Prather,  placed  between  a  spur  track  of  defendant's  road  and  an 
embankment.  The  embankment  was  seven  or  eight  feet  in 
height,  and  nearly  perpendicular,  or,  as  testified,  "cut  pretty 
square  down."  The  space  between  the  ends  of  the  ties  under 
the  track  and  the  foot  of  the  bank  was  from  four  to  six  feet. 
This  space  continued  along  the  length  of  the  spur  track,  but  at 
some  distance  west  of  the  point  at  which  the  stone  was  placed 
it  was  obstructed  by  timbers.  The  distance  between  these 
timbers  and  the  stone  is  variously  stated  by  the  witnesses  at 
from  eighteen  feet  to  twenty  yards.  After  the  stone  had  been 
placed  in  this  position,  Prather  remained  there  until  a  train  had 
passed  in  on  the  spur  track  and  out  again  without  striking  the 
stone.  As  the  train  passed  and  repassed,  Pratherand  the  intes- 
tate an<^  another  employee  left  the  stone ;  Prather  and  the  other 
employee  going  to  the  other  side  of  the  track,  and  the  deceased 
towards  the  end  of  the  switch,  Prather  then  left,  telling  the 
deceased  and  the  other  employee  that  "  you  must  get  out  of  the 
way  when  a  train  comes  in  here,"  as  testified  by  one  witness,  or, 
according  to  another,  "  keep  out  of  the  way  of  the  train."  A 
half  hour  afterwards  the  train  returned,  and  again  passed  in  on 
the  spur  track,  going  beyond  the  stone,  but  without  striking  it. 
This  time  the  other  employee  (one  Oliver)  went,  as  before,  to 
the  other  side  of  the  spur  track,  and  intestate  again  went  back 
towards  the  end  of  the  switch.  While  the  train  remained  on 
the  spur  track,  the  intestate  and  Oliver  resumed  work  on  the 
stone,  and  were  so  engaged  when  the  train  started  out  again ; 
Oliver  working  on  the  end  of  the  stone  next  to  train,  and  facing 
west,  and  the  intestate  at  the  other  end,  facing  east  towards  the 
approaching  train.  While  thus  engaged,  and  while  the  train 
was  passing  the  stone,  the  intestate  remarked  to  Oliver,  accord- 
ing to  one  witness,  "1  believe  that  standard  will  strike  this 
rock,"  or,  as  stated  by  another,  "The  standard  is  going  to  hit 
the  stone."  Oliver  turned,  and  saw  that  a  standard  had  slipped 
partially  through  its  socket,  and  extended  below  the  body  of  the 
car.  The  standard,  when  Oliver  first  saw  it,  was  from  20  to  30 
feet  from  the  stone,  and  the  train  was  moving  very  slowly.  The 
train  proceeded  ;  the  standard  struck  the  stone,  turned  it  around ; 
and  the  intestate  was  caught  between  it  and  a  plank  standing 
against  the  embankment,  and  so  badly  crushed  that  he  died  a 
few  hours  afterwards. 

Whatever  else  the  evidence  may  tend  to  show,  it  cannot  be 
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gainsaid  that  the  deceased  and  one  Prather  were  in  the  common 
employment  of  defendant ;  that  the  nature  and  terms  pi,i,(i,h,,. 
of  their  respective  employments  and  duties  made  iBfdiaobajrd 
Prather  thesuperiorof  Bradford,  and  bound  the  latter  orden (««Birt 
to  obey  the  orders  and  directions  of  the  former ;  that  '""'"• 
these  instructions,  with  respect  to  the  work  on  which  deceased 
was  engaged  at  the  time  of  the  accident,  were  that  he  should 
prosecute  that  work,  except  when  a  train  should  come  in  on  the 
spur  track,  along  which  the  stone  had  been  placed,  and  that 
when  a  train  should  come  in  on  that  track,  he  should  desist  from 
the  work,  and  get  out  of  the  way  of  the  cars.  These  directions 
could  not  have  been  misunderstood.  What  was  meant  by  them 
was  illustrated  by  Prather's  act  in  leaving  the  stone,  and  crossing . 
over  to  the  other  side  of  the  track,  when  the  train  first  passed 
in  and  out.  Bradford  could  not  have  considered  that  they  were 
not  meant  to  apply  after  it  had  been  shown  that  a  train  nor- 
mally appointed  would  not  collide  with  the  stone  in  passing, 
because  they  were  given  after  this  had  been  demonstrated.  It 
was  shown  that  he  did  not  so  interpret  them  by  the  fact  that 
he  left  the  place  the  third  time  the  train  passed.  It  is  not 
pretended  that  he  could  not  or  did  not  see  the  train,  as  it  ap- 
proached the  fourth  and  last  time.  It  is  not  hinted  that  there 
was  anything  whatever  to  prevent  a  like  compliance  with  this 
order  on  this  last  occasion  as  on  the  three  former  ones.  On  the 
contrary,  the  proof  is  positive  that  he  could  and  did  see  the 
train,  and  could  without  difficulty,  or  even  inconvenience,  have 
complied  with  the  order,  and  by  compliance  have  assured  his 
safety.  His  failure  to  do,  under  the  circumstances,  left  him  in 
a  position  in  which  the  defendant  owed  him  no  duty  of  protec- 
tion further  than  would  result  from  the  absence  of  gross  negli- 
gence or  recklessness,  and  there  is  nothing  in  the  case  tending 
to  show  either.  Aside  from  a  consideration  of  the  evidence  of 
contributory  negligence,  strictly  speaking,  on  the  part  of  the 
employee,  he  was  where  he  had  no  right  or  business  to  be.  The 
theory  of  the  complaint,  which  in  every  aspect  predicates  the 
right  of  recovery  on  the  assumption  that  the  plaintiff's  intestate 
was  rightfully  at  the  place  of  the  accident,  therefore,  falls  to  the 
ground.  The  case  has  not  been  made  out;  and  on  these  con- 
siderations alone  the  general  charge  for  the  defendant  should 
have  been  given.  Pfeifl^r  v.  Ringler,  12  Daly  (N.  Y.)  437: 
Wright  V.  Rawson,  52  Iowa,  329. 

But  our  conclusion   need  not  be  rested  here.     The  conduct 
of  the  plaintiff's  intestate  was  not  that  of  a  prudent,  p|,irti»i,u 
careful  man.   He  did  not  exercise  that  degree  of  cau-  u^wtujot 
tion   and  diligence   which  a    prudent    and    careful  >>«**nbmtan 
man,  similarly  situated,  would  have  exercised.     He  ■*■"«•■"■ 
was  warned  of  the  danger.    Not  only  so,  but  he  was  ordered 
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away  from  the  point  of  danger  by  one  whose  directions  it 
was  his  duty  to  conform  to.  There  was  nothing  to  prevent  his 
avoiding  the  danger.  His  avenue  of  escape  was  pointed  out  to 
him,  and  was  entirely  feasible  and  easy.  Had  he- availed  him- 
self of  it,  he  would  not  have  been  injured.  His  failure  to  avail 
himself  of  it  was  the  result  of  forgetfulness,  inattention,  care- 
lessness, or  rci-klessness,  but  for  which  he  would  not  have  been 
injured,  and  which,  therefore,  gross  negligence  not  being  im- 
puted to  the  defendant,  contributed  proximately  to  the  injury  ; 
and,  the  plaintiff  being  charged  with  the  negligence  of  his  intes- 
tate, he  was  not  entitled  to  recover;  and  this  notwithstanding 
there  may  have  been  negligence  on  the  part  of  the  defendant  or 
its  other  employees,  Lilley  v.  Fletcher,  8i  Ala.  234;  Mont- 
gomery &  M.  R.  Co.  V.  Thompson,  jj  Ala.  458;  Campbell  v. 
Lunsford,  83  Ala,  512;  Woodward  Iron  Co.  ».  Jones,  80  Ala. 
123  :  Wilson  z'.  Louisville  &  N,  R.  Co.,  85  Ala.  269  ;  Prather  v. 
Richmond  &  D.  R.  Co.,  9  S.  E.  Rep.  530;  Central  R.  Co.  v. 
Mitchell,  63  Ga.  173,  i  Am.  &  Eng.  R.  Cas.  145  ;  Atlantic  &  C. 
A.  R.  Co.  V.  Ray,  70  Ga.  674,  22  Am.  &  Eng.  R.  Cas.  281. 

The  evidence  in  this  case,  which  supports  the  state  of  facts 
from  which  the  inference  of  contributory  negligence  is  drawn, 
CoNtribiton  '^  without  contradiction,  and  free  from  any  ad- 
Bi«iiniB»-  verse  inferences.  In  such  case  the  question  of  con-' 
FrairiDMDr  tributory  negligence  vcl  iton  becomes  one  of  law, 
*""*  and   is   for   the   decision  of  the   court.     Wilson   v. 

Louisville  &  N.  R.  Co.,  supra;  Ala.  G.  S.  R.  Co.  v.  Jones,  jj 
Ala,  487,  15  Am.  &  Eng.  R.  Cas.  549.;  East  Tenn.,  V.  &  G.  R. 
Co.  V.  Bayliss,  74  Ala.  150,  19  Am.  &  Eng.  R.  Cas.  480.  On 
this  principle,  the  court  below  should  not  have  submitted  the 
question  of  contributory  negligence  to  the  jury,  but  should  have 
instructed  them  to  return  a  verdict  for  the  defendant,  if  they 
believed  the  evidence.  The  circuit  judge  erred,  therefore,  in 
refusing  to  give  the  general  affirmative  charge  requested  by  the 
defendant,  and  also  in  refusing  to  give  the  second  special  in- 
struction asked. 

The  first  special  charge  requested  by  the  defendant  was  prop- 
erly refused,  because  it  was  based  on  an  assumption  as  to  the 
directions  given  by  Prather  to  plaintiff's  intestate,  which  was 
not  supported  by  the  evidence.  There  was  no  evidence  that 
Prather  directed  Bradford  to  leave  the  cut  when  a  train  came  in 
on  the  spur  track. 

That  part  of  the  general  charge  of  the  court  to  which  excep- 
tion was  reserved  should.not  have  been  given,  because  there  was 
no  evidence  to  support  some  of  its  hypotheses ;  but  the  action 
of  the  court  in  this  particular  would  not  operate  a  reversal  of 
the  case. 
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For  the  errors  pointed  out  above,  the  judgment  will  be  re- 
versed, and  the  cause  remanded. 

Injuriet  to  Sarvanti—Contrlbuterf  Nogligenca — Violation  of  Company'! 
Rulo> — In  a.a  action  by  a  widow  to  recover  damages  for  the  death  ol  her 
husband,  who  was  an  engineer  in  the  employ  of  the  defendant,  it  appeared 
iftat  the  deceased  pulled  a  train  of  freight-cars  in  upon  a  switch  track  to 
clear  the  main  track  for  a  passenger  train.  When  the  deceased  stopped 
his  train  he  supposed  it  was  in  on  the  side  track  ;  but  he  could  not  see 
without  standing  on  the  main  track.  In  answer  to  a  signal  from  the  rear 
brakeraan,  he  stepped  on  to  the  main  track  and  then  directed  the  fire- 
man to  move  the  train  further.  While  standing  on  the  main  track  and 
looking  to  the  rear  of  his  train,  a  hand-car  with  five  or  six  section-men 
on  it,  came  from  the  opposite  direction,  ran  over  him,  and  inflicted  fatal 
injuries.  Defendant  put  in  evidence  a  rule  which  prohibited  engineers 
from  permitting  firemen  to  operate  the  engines  except  when  they  them- 
selves were  present  upon  them,  and  which  declared  that  tha  engineer 
and  fireman  must  remain  upon  the  engine  while  it  is  at  work.  There  waa, 
however,  evidence  to  the  effect  that,  for  years  prior  to  the  accident,  it 
had  been  the  constant  custom  of  engineers  on  the  defendant's  road  to 
allow  their  firemen  to  make  short  moves  like  the  one  in  question,  the 
engineer  being  near  at  hand,  but  not  on  the  train  at  the  time,  //f/ti,  thi  t 
under  the  circumstances  the  deceased  was  not  guilty  of  conCributrry 
negligence  in  stepping  off  the  engine  upon  the  main  track  to  get  the 
signals  from  the  brakeman,  and  that,  in  view  of  the  custom  proved  by 
the  evidence,  plaintiff's  right  to  recover  was  not  defeated  by  the  fact  that 
at  the  lime  of  the  accident  he  was  violating  the  rule.  Barry  *.  Hannibal 
&  St.  J.  R.  Co..  Mo.  Sup.  Ct.,  March  23.  1889. 

Same — Contributory  Negllgenco — Disobfldl«nee  to  Conductor^*  Orderi— 
Cuctom.— In  an  action  for  the  death  of  one  of  the  crew  of  a  construction 
train,  an  instruction  that  if  the  deceased  was  killed  while  in  disobedience 
of  a  rule  of  the  company  or  an  order  of  its  conductor  given  him  while  he 
was  under  the  command  of  the  conductor,  his  widow  cannot  recover  for 
his  death,  unless  it  clearly  appeared  from  the  evidence  that  such  dis- 
obedience did  not  directly  or  mdirectly  contribute  in  any  degree  to  the 
injury ;  that  if  the  deceased,  who  was  killed  while  sitting  on  the  edge  of 
a  car,  would  have  been  killed,  whether  standing  or  sitting  With  his  legs 
hai^ng  over  the  car  or  not,  his  disobedience  to  the  order  of  his  superior 
would  not  bar  the  plaintilT's  recovery;  and  that  if  the  conductor  had 
given  orders  against  sitting  on  the  edge  of  the  car,  yet  if  employees  were 
in  the  habit  oi  riding  in  that  way  with  the  knowledge  of  the  conductor, 
then  a  failure  to  comply  with  the  order  would  not  bar  the  plaintiff's  re- 
covery, correctly  instructs  the  jury  as  to  the  law  applicable  to  the  case. 
If  it  is  shown  that  an  employee  disobeyed  the  orders  o(  his  superior,  the 
burden  is  upon  the  plamtiff  to  show  that  such  disobedience  did  not  con- 
tribute in  any  degree  to  the  injury.  Prather  v.  Richmond  &  D.  R.  Co., 
Ga.  Sup.  Ct..  July  II,  1888. 

Same— Contributory  Negllganco-Sufficiency  of  Avormsnt  that  D«caat«d 
wa*  without  Fault.— A  general  averment  in  the  complaint  in  an  action 


for  damages  for  negligently  causing  the  death  of  an  employee  that  the 
deceased  was  without  fault,  sufficiently  alleges  that  he  was  not  guilty  of 
contributory  negligence.     Louisville,  N.  A.  &  C.  R.  Co.  v.  Sandford,  117 


Ind.  365. 

Samo— Contributory  Neglige  nee -Waiver  of  Defence, —Although  by  the 
North  Carolina  Statute  (Acts  iS3;,  c.  33)  the  defendant  must  plead  con- 
tributory negligence  in  his  answer  if  he  relies  upon  u  as  a  defence,  he 
may  waive  the  submission  of  the  question  and  consent  that  the  case 
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'  be  submitted  upon  other  issues,  although  he  has  pleaded  the  plaintiff's 
contributory  negligence.  De  Berry  v.  Carolina  Cent.  R,  Co..  loo  N.  Car. 
310.  ■ 

Same — Nacsiiity  of  Averring  Servant'*  Ignorance  of  DefecL^If  the 
complaint  in  an  action  to  recover  damages  for  the  death  of  plaintifT's 
intestate,  a  baggage  master  in  the  defendant's  employ,  fails  to  aver  that 
the  deceased  had  no  knowledge  of  the  unsafe  condition  of  the  bridge 
which  caused  the  accident  resulting;  in  his  death,  it  is  fatally  defective. 
Louisville.  N.  A.  &  C.  R.  Co.  v.  Sandford,  117  Iiid.,z6s.  The  court  said  : 
"  Bui  there  is  no  averment  «hat  the  intestate  was  ignorant  of  the  unsafe 
condition  of  the  bridge,  and  the  omission  of  this  averment  presents  the 
only  difficult  question  arising  on  the  demurrer  to  the  complaint.  The 
general  rule  is  that  an  employer  must  use  reasonable  care,  skill,  and  dili- 
gence to  provide  his  employees  with  a  safe  working  place,  and  that  he 
must  also  make  reasonably  safe  the  machinery  and  appliances  which  the 
nature  of  the  service  requires  his  employees  to  use.  Car  Co.  v.  Parker, 
100  Ind.  181  :  Baltimore,  O.  &  C.  R.  Co.  -u.  Rowan,  104  Ind.  88;  Krueger 
*,  Louisville.  N.  A.  &  C.  R.  Co.,  in  Ind,  52:  Pennsylvania  Co.  v.  Whit- 
comb,  tri  Ind,  212;  Louisville.  N.  A.  &  C.  R.  Co.  t/.  Wright,  115  Ind.  378, 
33  Am.,  &  Eng.  R.  Cas.  370;  Louisville,  N.  A.  &  C,  R.  Co.  v.  Buck,  1 16 
Ind.  566.  This  rule  requires  a  railroad  company  to  construct  and  main* 
tain  the  bridges  which  carry  its  rails  across  brooks  and  rivers  in  a  reason* 
ably  safe  condition.  The  employees  enter  its  service  under  an  implied 
contract  that  this  duty  will  be  performed,  and  under  this  contract  they 
impliedly  assume  all  the  ordinary  perils  of  the  service.  Employees 
assume  all  the  ordinary  risks  incident  to  the  employment,  but  they  as- 
sume no  extraordinary  risks  caused  by  the  employer's  breach  of  duty, 
unless  they  have  knowledge  of  the  unusual  danger  caused  by  the  breacn, 
and  voluntarily  continue  in  the  company's  employment.  If  with  this 
knowledge  they  do  continue,  then  the  increased  danger  becomes  an  in- 
cident of  the  service  which  they  assume,  and  for  liabiUty  from  which  the 
master  is  eioneratcd,  Indianapolis  &  St.  L.  R.  Co.  v.  Watson,  1 14  Ind. 
20,  33  Am.  &  Eng.  R.  Cas.  334. 

'The  knowledge  of  the  danger  adds  it  as  one  of  the  incidents  of  the 
employment  which  the  employee  assumes.  It  becomes  a  danger  which 
his  continuance  in  the  master's  service  makes  an  incident  of  the  service, 
and  when  it  takes  this  character  the  master  is  no  longer  bound  to  ansver 
for  the  employee's  safety,  so  far  as  it  is  imperilled  by  the  danger  volun- 
tarily and  Knowingly  assumed.  The  knowledge,  in  conjunction  with  the 
continuance  in  the  service,  operates  as  a  waiver  of  the  right  to  make  the 
master  responsible.  'It  is.'  says  Mr.  Beach,  'the  rule -applicable  to 
this  matter  that  if  the  servant,  when  the  defect  or  danger  is  brought  to 
his  knowledge,— when  he  discovers  that  the  machinery,  buildings,  prem- 
ises, tools,  or  any  other  instrumentalities  of  his  labor,  are  unsafe  or  un- 
fit, or  that  a  (el  low -servant  is  careless  or  incompetent,— continues  in  the 
employment  without  protest  or  complaint,  he  is  deemed  to  assume  the 
risks  of  such  danger,  and  to  waive  any  claim  upon  his  master  for  dam- 
ages in  case  of  injury.'  Beach,  Contrib.  Neg.  §  140.  This  puts  the  rule 
exonerating  the  master  on  the  true  ground.  He  is  exonerated  because 
the  employee  himself  assumes  the  danger  as  increased,  and  as  he  volun- 
tarily assumes  it  the  'master  is  relieved.  The  parties  change  positions. 
The  employee  assumes  the  risk  that,  if  it  were  not  tor  his  knowledge,  his 
employer  would  be  compelled  to  assume.  The  duty  which  the  employer 
is  under  is  materially  affected  by  the  element  of  knowledge,  and,  unless  a 
duty  is  shown,  of  course  there  can  be  no  actionable  negligence,  since  a 
duty  lies  at  the  foundation  of  every  right  of  action  grounded  on  the  neg- 
ligence of  a  defendant.     It  must  follow,  in  order  to  show  a  breach  of 
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duty  creating  a  cause  of  action  for  its  breach,  that  it  is  necessary  to  aver 
that  the  employee  was  ignorant  of  the  default  of  the  employer  which  m- 
creased  the  perils  of  the  service.  The  plaintiff  in  such  a  case  is  the  actor 
and  must  show  a  complete  cause  of  action,  and  to  do  this  he  must  aver 
facts  showing  that  the  danger  which  augmented  the  rislcs  of  his  service 
was  not  known  to  him.  In  at  least  two  cases  this  court  has  explicitly 
assumed  this  doctrine.  Lake  Shore  &  M.  S.  K.  Co.  v.  Stupak,  Io8  Jnd. 
1.28  Am.  4  Eng.  R.  Cas.  323;  Indiana.  B.  &  W.  R.  Co.  i'.  Dailey,  no  Ind. 
75.  From  these  decisions  we  should  not  depart,  unless  thoroughly  satis- 
fied that  they  are  unsound  in  principle,  and  of  this  we  are  far  ffom  being 
convinced.  There  is  some  conflict  in  the  authorities  as  to  the  principle 
upon  which  rests  the  rule  exonerating  the  employer  from  liability  in  cases 
where  the  employee  continues  in  the  employer's  service  after  knowledge 
thiit  his  peril  has  been  increased,  but  the  weight  of  authority,  as  we  be- 
lieve, supports  our  decisions.  All  the  authorities  agree  that  negligence 
on  the  part  of  the  employer  is  not  to  be  presumed,  and  that  it  rests  onf 
the  plaintiff  to  aver  and  prove  every  fact  essential  to  the  existence  of 
actionable  negligence.  Riest  w.  Ciiyof  Goshen,  42  Ind.  339;  Pennsyl- 
vania Co.  V.  Whitcomb,  supra ;  Summerhays  v.  Kansas  Pac.  R.  Co.,  2 
Colo.  4S4 :  Railroad  Co.  v.  Thomas,  42  Ala.  673 ;  State  v.  Philadelphia, 
W.  &  B.  R.  Co.,  60  Md.  sss.  15  Am.  &  Eng.  R.  Cas.  481 :  Davis  v.  Detroit 
&  M.  R.  Co..  20  Mich.  105:  The  Gladiolus.  21  Fed.  Rep.  41 7  ;  Cummingsv. 
National  Furnace  Co.,  60  Wis.  603  ;  Belair  v.  Chicago  &  N.  W.  R.  Co.,  43 
Iowa,  662.  Instating  what  the  employee  must  prove,  a  recent  writer  asserts 
that  he  must  establish  that  he  did  not  know,  and  had  not  equal  means 
with  the  master  of  knowing,  that  the  machine  or  appliance  was  defective. 
Black.  Proof  &  PI.  }  21.  Many  of  the  authorities  we  have  cited,  and  those 
which  follow,  assert  the  same  general  rule.  Reardon  v.  Card  Co.,  19 
Jones &S.  134;  Duffyi/.Upton,  113  Mass.  544;  Leary  j/.  Boston  &  A.  R.  Co.. 
139  Mass.  580,  23  Am.  &  Eng.  R.  Cas.  383  ;  Wright  -v.  New  York  Cent.  R. 
Co..  2SN.  Y.  561;  Stoeckmani/.  TerreHaute&I.  R.  Co.,  1 5  Mo.  App.  S03 ; 
Railroad  Co.  v.  Duffield,  12  Lea,  63;  East  Tennessee,  etc.,  R.  Co.,  v. 
Stewart,  13  Lea,  433,  21  Am.  &  Eng.  R.  Cas.  614 ;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Harper,  44  Ark.  524 ;  Colorado  Cent.  R.  Co.  v.  Ogden,  3  Colo.  499. 
"Men  may  accept  employment  in  a  service  of  a  perilous  character, 
and  yet  not  be  guilty  of  contributory  negligence,  although  they  do  as- 
sume alt  the  risks  incident  to  the  service  which  they  enter.  Men  may, 
without  being  guilty  of  contributory  negligence,  ene^age  in  the  business 
of  manufacturing  gunpowder  or  dynamite,  and  yet,  wTien  they  do  engage 
in  such  a  business,  they  take  upon  themselves  all  the  ordinary  risks  in- 
cident to  it.  Employees  engaged  in  any  business,  however  dangerous 
its  character,  have  a  right  to  assume  that  their  employer  will  not  subject 
them  to  any  unknown  or  extraordinary  danger.  The  employer,  however, 
is  bound  to  do  no  more  than  use  ordinary  care,  skill,  and  diligence  to  pro- 
vide for  their  safety ;  but  this  requires  that  he  shall  do  all  that  the  nature 
of  the  employment  will  permit  to  accomplish  this  object.  But  if  he  fails 
to  do  his  full  duty,  and  tne  employee  has  reasonable  and  adequate  knowl- 
edge of  the  failure,  and  continues  in  the  service,  he  assumes  the  risk  re- 
sulting from  this  failure.  There  is  a  class  of  cases  where  a  man  has  no 
right  to  assume  the  risk.  Society  has  an  interest  in  the  lives  of  its  mem- 
bers, and  no  citizen  has  a  right  to  knowingly  and  voluntarily  place  him- 
self in  a  position  of  immediate  and  certain  danger.  Indianapolis  &  St.  L. 
R.  Co.  V.  Watson,  supra ;  Cunningham  v.  Chicago,  M,  &  St,  P.  R.  Co., 
17  Fed.  Rep.  881,  13  Am.  &  Eng,  R.  Cas.  217.  Where  the  danger  is  not 
immediate  and  certjiin,  a  man  may  assume  the  risk  without  violating  the 
rule  last  stated,  but  in  doing  so  he  divests  himself  of  a  right  to  recover 
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from  his  employer  in  cases  where  the  danger  is  fully  and  seasonably 
brought  to  his  knowledge,  since  the  known  danger  becomes  in  such  cases 
one  of  the  risks  he  assumes  as  an  incident  of  his  service.  He  may  not 
be  guilty  of  contributory  negligence  in  taking  some  risk,  since  he  may 
be  doing  what  other  reasonably  prudent  men  likewise  do;  but,  like  all 
the  others  in  ihe  common  service  in  which  he  engages,  he  assumes  all  the 
risks  arising  from  dangers  of  which  he  has  full  notice  by  continuing  in 
service  after  he  obtains  that  knowledge;  The  question  conies  to  us  as 
one  of  pleading,  and  not  as  one  of  evidence.  Material  facts  must  be 
directly  stated  in  a  pleading,  but  they  may  be  inferred  from  testimony 
'  and  from  circumstances,  when  the  question  is  as  to  the  measure  and  suf- 
ficiency of  proof.  Inferences  are  admissible  and  controlling  where  the 
question  is  one  of  proof,  but  not  so  wliere  the  question  is  one  of  pleading. 
It  is  not  enough  to  plead  evidence  from  which  facts  may  be  inferred,  but 
the  facts  themselves  must  be  stated  in  an  issuable  form. 

Samo— Inttructiont  as  to  Servant'*  Knowledge  of  Defect. — Plaintiff,  a 
brakeman  on  a  freight  train,  was  injured  by  a  platform  on  which  he  stood 
to  work  the  brake,  giving  way.  There  was  evidence  to  the  effect  that 
the  platform  was  deiectively  constructed,  and  that  there  was  an  old  split 
in  it  before  the  accident,  but  there  was  no  evidence  that  the  plaintiff 
knew  its  unsafe  condition.  Held,  that  the  court  properly  refused  to  in- 
struct the  jury  that  if  plaintiff  knew  of  the  unsafe  condition  of  the  plat- 
form before  he  stepped  on  it,  he  was  guilty  of  contributory  negligence, 
there  being  no  phase  of  the  evidence  to  warrant  such  an  instruction  ;  and 
that  an  instruction  given  in  lieu  thereof  that  if,  when  plaintiff  stepped  on 
the  platform,  he  knew,  or  by  reasonAle  care  could  have  known,  its  con- 
dition, and  that  if  a  prudent  man  knowing  its  condition  would  not  have 
stepped  on  it,  piaintifF  was  guilty  of  contributory  negligence,  was  as 
favorable  to  the  defendant  as  the  evidence  warranted.  De  Berry  w, 
Carolina  Cent.  R.  Co.,  loo  N.  Car.  jio. 

Same-NegMgence-TrBJn  Derailed  by  Cow  on  Track  without  Fault  of 
Train-hands— In  an  action  to  recover  damages  for  negligently  causing  the 
death  of  plaintilT's  intestate,  who  was  one  of  the  crew  on  a  construction 
train,  it  appeared  that  the  engine  and  train  were  in  a  deep  cut ;  that  there 
w^re  two  cows  near  the  track;  that,  when  the  first  cow  was  seen,  the 
brakes  were  applied  and  the  speed  of  the  train  decreased  to  about  six 
miles  an  hour ;  that  after  the  first  cow  had  crossed  the  track  the  second 
cow  suddenly  jumped  on  it ;  that  it  was  impossible  to  stop  the  train  after 
the  second  cow  was  seen  or  could  have  been  seen  ;  and  that  the  foremost  ' 
car  struck  it  and  was  derailed,  resulting  in  the  death  of  plaintiH's  hus- 
band. Held,  that  the  evidence  was  insufficient  to  show  fault  or  negli- 
gence on  the  part  of  the  company,  and  that  plaintiff  could  not  recover. 
Prather  v.  Richmond  S  D.  R.  Co.,  Ga.  Sup.  Ct.,  July  1 1,  1888. 
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{Texat  Supreme  Court,  February  s,  i88g.) 

llnmuthoriz*d  Leue— Liability  of  Lauor  to  Lftttee't  SsnAirt— Nigllgenc* 
of  L«>M». — Where  the  deceased  was  employed  as  conductor  of  a  train  by  a 
company  operating  a  road  under  a  lease,  and  the  injury  causing  his  death' 
resulted  from  the  incompetency  of  the  engineer  or  the  imperfection  of 
the  lessee's  engine,  the  lessee,  and  not  the  lessor,  is  liable,  although  the 
lease  was  made  w,ithout  statute^  authority. 

Injurlet  to  Servant— Statute  of  Limitations— Amendmont  of  Complaint—  * 
New  Party  Plaintiff. — The  amendment  of  a  complaint  so  as  to  make  anew 
pany,  plaintiff  to  the  action,  does  not,  as  to  the  original  plaintilTs,  set  up  a 
.  new  cause  of  action,  and  as  to  them  defendant  cannot  avail  himself  of  the 
plea  of  ihe  statute  of  limitations;  but  if  the  action  was  not  originally 
brought  by  or  for  the  benefit  of  the  new  party  plaintiff ,  and  hewasnotmade 
a  party  until  after  the  statutory  limitation  had  run  against  bim,  thestatute 
may  be  pleaded  in  bar  of  any  recovery  by  him. 

Appeal  from  District  Court,  Camp  County. 
Todd  &  Hudgins  for  appellant. 

Moore  &  Hart,  Skeppard  &■  Thompson,  /.  M.  Pouns,  and  C.  A. 
Culberson  for  appellee. 

Gaines,  J. — W,  A.  Culberson,  while  operating  a  train  upon 
the  road  of  the  appellant  company  as  conductor,  lost  his  life  in 
endeavoring  to  make  a  coupling  between  the  engine  cj^-mtta 
under  his  control  and  a  train  in  its  front.  The  ap- 
pellee, who  was  his  wife,  brought  this  suit,  on  behalf  of  herself 
and  other  beneficiaries,  to  recover  damages  under  the  statute  for 
the  injury.  She  alleged  that  the  accident  resulted  from  a  defect 
in  the  engine  and  the  incompetency  and  carelessness  of  the  en- 
gineer. During  the  progress  of  the  trial  the  defendant  offered  to 
prove  by  a  witness  that  at  the  time  of  the  accident  the  road  waa 
rot  operated  or  controlled  by  the  defendant  company,  and  that 
the  deceased  was  not  in  its  service  at  the  time,  but  was  in  the 
employment,  and  was  acting  for  the  Missouri,  Kansas  &  Texas 
R.  Co.,  another  corporation.  Upon  objection  to  this  testimony 
by  the  plaintiff,  it  was  excluded  by  the  court.  There  is  a  plea 
in  abatement  in  the  record,  which  sets  up  that  the  road  of  the 
defendant  company  was  leased  to  the  Missouri,  Kansas  &  Texas 
R.  Co,  by  authority  of  law ;  but  it  was  neither  sworn  to  nor  in- 
sisted upon  at  the  trial,  and  it  must  be  considered  as  waived. 
«8A.  &E.  R.  Cas.— 18 
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If,  however,  the  facts  justified  the  conclusion,  it  was  competent, 
however,  for  defendant  to  show  under  its  general  denial  that 
although  the  injury  was  received  upon  its  road,  and  was  action- 
able, another  company  was  responsible  for  such  injury,  and  that 
it  was  not  liable.  Did  the  evidence  offered  tend  to  show  this? 
The  defendant  did  not  offer,  in  connection  with  its  other  testi- 
mony, to  prove  that  the  Missouri,  Kansas  &  Texas  Co.  was  ope- 
rating and  controlling  its  road  by  authority  of  any  statute,  and 
we  think  the  question  must  be  treated  as  if  no  such  authority 
existed. 

We  have  then  the  question  of  the  right  of  a  servant  of  a 
railway  company,  operating  without  authority  of  statute  a  road 
LiBkiiit>«f  belonging  to  another  corporation,  to  recover  of  the 
iMwr  to  owner  damages  for  personal  injuries  resulting  to  him 

!«»'■■»>  in  the  course  of  his  employment  through  the  negli- 
■ '"  gence  of  his  employer,  or  of  its  officers  or  agents. 

This  is  a  new  question  in  this  court,  and  one  upon  which  we 
have  found  no  direct  authority  which  is  at  all  satisfactory.  This 
court  has  held  that  a  railroad  company  cannot  without  statutory 
authority  lease  its  road  to  another  so  as  to  absolve  itself 
of  its  duties  to  the  public,  and  that  when  such  lease  is  made  the 
lessor  is  liable  for  an  injury  to  a  passenger  resulting  from  the 
negligence  of  the  lessee.  International  &  G.  N.  R.  Co,  v.  Un- 
derwood, 67  Tex.  589,  34  Am.  &  Eng.  R.  Cas.  570;  East  Line 
&  R.  R.  R.  Co.  V.  Rushing,  69  Tex.  308,  34  Am.  &  Eng.  R. 
Cas.  367.  We  have  also  held  that,  in  case  of  an  unlawful  lease 
or  sale,  the  lessor  or  vendor  is  liable  to  a  shipper  for  the  failure 
of  the  company  operating  the  road  to  furnish  transportation 
upon  his  demand.  Central  &  M,  R.  Co.  v.  Morris,  68  Tex.  49, 
28  Am.  &  Eng.  R.  Cas.  50. 

There  have  been  numerous  decisions  in  other, states  holding 
the  lessor  liable,  when  the  lease  is  unauthorized,  for  injuries  to 
live  stock,  and  to  persons  crossing  the  track,  caused  by  the  neg- 
ligence of  its  lessees;  so  that  it  may  now  be  considered  the 
accepted  and  settled  doctrine,  that  in  all  cases  where  one  rail- 
road company  is  operating  trains  upon  the  road  of  another 
without  authority  of  law  the  owner  of  the  road  remains  respon- 
sible for  the  discharge  of  its  duties  to  the  public,  and  becomes 
liable  for  injuries  resulting  from  the  lessee's  failure  to  perform 
those  duties.  The  lessor,  by  accepting  its  charter,  assumes  the 
obligation  to  carry  passengers  safely  over  its  line.  If  it  intrusts 
that  duty  to  another  company,  and  a  passenger  is  injured,  it  is 
responsible.  It  binds  itself  to  carry  all  freight  offered  to  it, 
and  to  deliver  it  safely.  Should  Us  lessee  fail  to  do  this,  it  is 
liable.  It  assumes  to  operate  its  road  safely  and  carefully,  so 
as  not  negligently  to  destroy  or  damage  p'roperty,  and  not  to 
injure  persons  who  have  the  right  to  pass  on  or  near  the  track. 
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Should  its  lessee  negligently  do  damage  to  property,  or  inflict 
personal  injuries  upon  wayfarers  crossing  the  road,  this  is  failure 
of  duty  on  its  part,  and  it  is  responsible  for  the  wrong.  But  the 
duties  which  are  owed  by  a  railroad  company  to  its  servant  are 
not  duties  owed  to  him  in  common  with  the  public,  but  grow 
out  of  the  contract  of  service.  He  assumes  the  relation  of 
servant  to  his  employer  voluntarily,  and  out  of  it  arises  the 
reciprocal  obligations  from  one  to  the  other.  It  seems  to  us 
that  the  relation  of  the  servant  of  the  company  operating  the 
road  to  the  owner  is  very  different  from  his  relation  to  his  em- 
ployer, and  that  relation  of  the  owner  of  the  road  to  him  is 
different  from  its  relation  to  the  general  public.  His  contract 
is  not  with  the  company  owning  the  road,  and  it  may  be  asked, 
Does  the  latter  owe  him  the  duty  of  a  master  to  his  servant,  or 
guaranty  that  the  master  with  whom  he  has  voluntarily  con- 
tracted will  perform  its  obligation  to  him  ?  It  may  be  that  if 
the  injury  had  occurred  by  reason  of  a  defect  in  the  road-bed 
or  track,  and  not  by  reason  of  a  defect  in  the  engine,  the  com- 
pany charged  with  the  duty  of  keeping  up  the  road  would  be 
liable.  But  if  it  were  true  that  the  injury  was  caused  entirely 
bj^another  company  operating  the  owner's  road,  and  was  inflict- 
ed upon  one  of  its  own  employees,  it  is  difficult,  by  reason  of  a 
defect  in  machinery  entirely  under  its  control,  to  see  upon  what 
principle  of  policy  or  justice  the  lessor  should  be  held  liable 
merely  because  it  owned  the  road, 

In  the  case  proposed  to  be  made  by  the  evidence  offered,  it 
seems  to  us  that  the  liability  of  the  deceased's  employer  wou4d 
have  been  precisely  the  same  on  the  defendant's  road 
as  if  the  train  had  been  running  upon  its  own  road  li'^*J"'«iw« 
at  the  time  of   the  accident.     The  act  of   the  Mis-  iMueiau- 
souri,  Kansas   &   Texas   Co,  in  operating   the  road  tfcortwdwan 
without  a  hcense   from  the  legislature,  if  such  was  JJ,^^*^J^ 
the  fact,  was  merely  illegal  in  the  sense  that  it  was 
unauthorized,  and  the  object  in  holding  the  lessor  responsible 
in  such  a  case  is  certainly  not  to  impose  a  mulct  or  fine  by  way   . 
of  punishment.     The  reason  for  the  rule  is  the  protection  of 
the  public  who  need  the  protection.     The  passenger  and  the 
shipper  of  goods  have  no  option,  but  must  avail  themselves  of 
the  services  of  the  lessees,  whether  the  lease  is  authorized  or 
not.     The  law  will  not  permit  the  owner  of  the  road  to  shirk  its 
duty  to  them  by  turning  over  its  road  to  another  company;  nor 
will  it  permit  it  to  deny  its  liability  where  it  has  allowed  such 
other  company,  without  authority  of  law,  negligently  to  injure 
wayfarers  over  the  track  or  property  along  the  line.     There  is 
no  privity  between  the  persons  injured  in  such  case  and   the 
operating  company.     It  is  not  so  with  an  employee  who  volun- 
tarily enters  the  service  of  the  latter  company  with  a  knowledge 
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of  the  facts,  and  participates  knowingly  in  the  wrong,  if  wrong 
it  be.  Where  in  similar  cases  a  recovery  has  been  permitted 
against  a  lessor,  it  has  usually  been  allowed  upon  various  con- 
siderations of  public  policy :  First,  because  the  franchises 
granted  are  in  the  nature  of  a  personal  trust,  and  sound  policy 
demands,  so  far  as  the  general  public  is  concerned,  that  the  cor- 
poration receiving  the  grant  should  be  held  responsible  for  the 
proper  execution  of  the  powers  granted ;  and,  second,  for  the 
reason  that  to  deny  the  responsibility  of  the  lessor  would  enable 
a  railroad  to  shirk  its  responsibility,  and  to  injure  the  public  by 
placing  its  property  under  the  control  of  irresponsible  parties; 
and,  third,  because  a  person  who  has  received  an  injury  at  the 
hands  of  the  operating  company,  and  was  ignorant  of  the  rela- 
tions between  that  company  and  the  owner  of  the  road,  might 
be  at  a  loss  to  determine  against  which  to  bring  his  action,  and 
thereby  placed  at  a  disadvantage  in  seeking  a  redress  of  his 
wrongs. 

None  of  these  reasons  apply  on  the  case  of  the  servant  of  a 
lessee  who  is  injured  through  the  neglect  of  his  employer.  He 
needs  no  protection  as  one  of  the  general  public,  because  he 
can  enter  the  service  or  not,  as  he  chooses.  He  is  underjio 
compulsion  to  take  emploj'ment  from  an  irresponsible  company, 
and  he  certainly  knows  whom  to  sue  for  a  wrong  inflicted 
through  his  employer's  neglect,  for  the  latter  is  certainly  liable 
to  him  in  such  a  case.  The  reason  of  the  rule  which  holds  the 
lessor  liable  fails  in  case  of  an  employee  of  the  lessee,  and  we 
think  that  to  follow  it  in  a  case  like  this  would  be  to  give  it  an 
arbitrary,  and  not  a  reasonable,  application.  We  conclude  that 
the  court  erred  in  excluding  the  testimony,  and  for  this  error 
the  judglnent  must  be  reversed.  We  do  not  know  what  the 
evidence  may  disclose  upon  another  trial  as  to  the  relations  of 
defendant  corporation  and  the  Missouri,  Kansas  &  Texas  Co., 
and  it  would  be  futile  to  attempt  to  anticipate  the  questions 
that  may  arise.  We  merely  hold  now  that  the  evidence  offered 
and  excluded  tended,  prima  facie,  to  show  that  the  defendant 
was  not  liable  for  the  alleged  injury. 

This  case  was  reversed  upon  a  former  appeal,  because  it  was 
then  held  that  the  mother  of  the  deceased  should  have  been 
made  a  party  as  an  active  plaintiff,  or  as  a  beneficiary 
BtMataof  of  the  recovery.  Since  the  remand  of  the  cause  the 
l'T'?*'°f'~  petition  has  been  so  amended  as  to  bring  the  suit  as 
rvrtf  Plata-  "vi^  for  her  benefit  as  for  that  of  the  plaintiff  and 
tir  the  children  of  the  deceased.    To  the  amended  pe- 

tition, which  was  filed  more  than  12  months  after  the 
death  of  the  deceased,  an  exception  was  interposed  upon  the 
ground  that  the  cause  of  action  was  barred  by  the  statute  of  limit- 
ations.    As  to  the  plaintiff  and  the  original  beneficiaries,  the 
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exception  was  not  well  taken.  The  making  a  new  party  did  not 
set  up  a  new  cause  of  action.  The  exception  should,  however, 
have  been  sustained  as  to  the  mother  of  the  deceased.  The 
action  was  neither  brought  by  her,  nor  for  her  benefit,  until  I2 
months  had  elapsed  from  the  time  her  son  died.  The  suit  in 
behalf  of  the  beneficiaries  did  not  affect  the  running  of  the 
statute  against  her.  But  defendant,  having  pleaded  the  statute 
against  her,  can  no  longer  complain  that  she  is  not  a  party  to 
the  action. 

We  think  the  other  questions  raised  by  the  appeal,  except  in 
so  far  as  the  sufficiency  of  the  evidence  to  sustain  a  recovery  is 
concerned,  is  not  likely  to  arise  upon  another  trial.  Since  the 
cause  will  be  remanded,  the  evidence  will  not  be  discussed. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded. 


OPINION  ON  MOTION   FOR  REHEARING. 

Gaines,  J. — This  is  a  motion  for  a  rehearing,  and  is  accom* 
panied  by  afiidavits  which  are  intended  to  impeach  a  bill  of  ex- 
ceptions found  in  the  record.  This  bill  shows  the  rul-  j^^,„^j„ 
ing  of  the  court,  which  in  the  opinion  formerly  deliver-  neord  m  ap- 
ed was  held  to  be  reversible  error.  The  afiidavits  »«*i  *»  »■**■ 
tend  to  show  that  the  bill  was  improperly  allowed  and 
signed  by  the  trial  judge.  It  is  not  denied  that  it  was  allowed, 
signed,  and  filed  as  a  part  of  the  record  during  term-time.  We 
are  of  opinion  that  the  record  cannot  be  attacked  in  this  way. 
If  by  any  undue  practice  the  signature  of  the  trial  judge  should 
be  procured  to  a  bill  of  exceptions,  which  he  did  not  under- 
stand, and  which  he  did  not  intend  to  sign,  we  think  it  would 
be  competent  for  the  court  in  which  the  trial  was  had,  upon  a 
motion  made  for  that  purpose,  to  strike  it  from  the  record, 
This  might  be  done  even  after  the  adjournment  for  the  term, 
and  after  an  appeal  had  been  perfected  to  this  court.  The  trial 
court  has  the  power,  in  a  proper  proceeding,  and  upon  proper 
proof,  so  to  amend  its  records  as  to  make  them  speak  the  truth, 
even  after  the  jurisdiction  has  attached  in  the  appellate  court. 
If  the  amendment  be  made  after  the  transcript  has  been  filed  in 
the  supreme  court,  the  record  may  be  corrected  in  the  latter 
court  by  a  suggestion  of  its  diminution  and  a  motion  for  a 
certiorari.  It  cannot  be  corrected  here  in  the  first  instance,  and 
especially  after  the  cause  has  been  submitted.  Besides,  the  affi- 
davit of  the  trial  judge,  which  accompanies  this  motion,  shows 
that  at  the  time  he  signed  the  bill  of  exceptions  he  knew  its 
contents.  If  we  could  disregard  the  bill,  the  motion  for  a  re- 
hearing should  be  granted ;  but  we  are  of  opinion  that  it  must 
be  treated  as  a  proper  part  of  the  record  in  the  case. 
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The  question  upon  which  the  judgment  in  thb  case  was 
reversed  was  not  veiy  fully  discussed  in  the  original 
isn»ie  *  briefs  of  counsel,  and  we  have  therefore  deemed  it 
iMMB-«*ai^  proper  to  give  it  a  careful  reconsideration.  The 
uim7u!^bb4  argument  of  appellees  in  support  of  the  motion  coo- 
tains  a  very  full  citation  of  authorities,  which  have 
been  carefully  examined,  but  which  have  not  changed  our  for- 
mer opinion.  We  think  a  review  of  the  cases  cited  will  show 
that  none  of  them  are  inconsistent  with  our  views  as  formerly 
expressed.  Railroad  Co.  v.  Meador,  50  Tex.  85,  was  a  case  in 
which  the  railroad  company  was  held  liable  to  the  owner  of  land 
for  the  trespass  of  its  contractors  in  entering  upon  his  premises 
and  constructing  its  road  without  having  first  condemned  the 
right  of  way.  The  principle  decided  is  that  the  act  which  the 
contractors  were  employed  to  perform  being  unlawful,  so  far  as 
the  land-owner,  whose  land  had  not  been  condemned,  was  con- 
cerned, the  company  could  not  escape  its  liability  by  showing 
that  the  persons  who  committed  the  trespass  were  independent 
contractors  to  perform  the  work.  The  principle  does  not  apply 
to  the  question  presented  in  this  case.  In  Missouri  Pac.  R.  Co, 
V.  Watts,  63  Tex.  549,  it  is  said  that  the  appellee,  being  the  ser- 
vant of  the  Missouri,  Kansas  &  Texas  R.  Co.,  which  had  leased 
and  was  operating  the  road  of  the  International  &  Great  North- 
ern R.  Co.,  the  latter  company  would  not  be  responsible  to  him 
for  the  negligence  of  the  former,  provided  the  lease  was  author- 
ized by  law.  It  is  not  decided  that  the  lessor  would  have  been 
responsible  if  the  lease  had  not  been  authorized.  In  West  p- 
St.  Louis,  V.  &  T.  H.  R.  Co.,  63  111.  545,  it  was  held  that  the 
company  was  not  liable  to  the  servants  of  its  contractors  for  an 
injury  received  through  the  contractors'  negligence.  In  Sawyer 
V.  Railroad  Co.,  27  Vt.  370,  the  defendant  company  had  made  a 
contract  with  another  company  by  which  the  latter  had  the 
privilege  of  running  its  trains  over  the  former's  road.  It  was 
the  duty  of  the  defendant  to  keep  a  certain  switch  on  its  road 
in  order.  Through  the  negligence  of  its  servants  the  switch  was 
misplaced,  and  a  locomotive  of  the  other  company  derailed,  the 
derailment  resulting  in  an  injury  to  the  plaintiff,  who  was  a  serv. 
ant  of  the  latter  company,  on  duty  upon  the  locomotive  at  the 
time  of  the  accident.  There  the  injury  was  the  direct  result  of 
the  negligence  of  the  servant  of  the  owner  of  the  road,  and  the 
plaintiff  was  held  entitled  to  recover.  If,  as  seems  to  be  con- 
tended in  the  present  case,  he  was  to  be  considered  the  servant, 
not  only  of  the  company  who  employed  him,  but  also  of  the 
owner  of  the  road,  then  he  would  have  been  the  fellow-servant 
■  of  the  switchman  who  caused  the  injury,  and  he  could  not  have 
recovered.  The  case  of  Merrill  v.  Montpeher  &  W.  R.  R.  Co., 
54  Vt.  200,  virtually  reaffirms  Sawyer  v.  Railroad  Co.,  supra. 
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There  it  seems  that  the  defendant  company  was  running  over  a 
portion  of  the  road  of  another  company,  and  that  this  arrange- 
ment was  authorized  by  law.  It  is  apparent  that  the  decision 
does  not  apply  to  the  case  now  before  us. 

Another  case  cited  is  Nugent  v.  Boston,  C.  &  M.  R,  Co.,  ante, 
p.  52.  There  it  is  held  that  "a  railroad  corporation,  over  a  sec- 
tion of  whose  track  another  company,  by  virtue  of  a  contract, 
runs  its  trains,  is  liable  in  tort  to  the  latter's  brakeman,  who, 
while  in  the  due  performance  of  his  duty  on  his  employer's  train, 
receives  a  personal  injury  solely  by  reason  of  the  negligent  con- 
struction of  the  former's  station  house."  There  the  injury  com- 
plained of  resulted  directly  from  the  negligence  of  the  company 
owning  the  road.  It  was  decided  that  they  were  charged  with 
the  duty  of  keeping  their  road  in  safe  condition  for  the  opera- 
tion of  trains,  and  that  they  were  liable  to  the  employee  of  the 
operating  company  for  an  injury  resulting  from  a  failure  to  per- 
form this  duty.  In  Washington,  A.  &  G.  R.  Co.  v.  Brown,  17 
Wall.  445,  the  lessor  company  was  held  responsible  to  a  passen- 
ger on  a  train  of  the  lessee  who  was  improperly  expelled  from 
a  car  by  a  servant  of  the  latter.  The  liability  of  the  owner  of 
the  road  to  passengers  on  the  operating  company's  trains  was 
recognized  in  the  former  opinion.  Freeman  7'.  Minneapolis  & 
St.  C  R.  Co.,  7  Am.  &  Eng.  R.  Cas.  410,  seems  to  have  been 
an  action  by  a  wayfarer  for  an  injury  received  from  the  railroad 
train  at  a  public  crossing.  Aycock  v.  Railroad  Co.,  89  N,  C. 
321,  was  an  action  by  the  owner  of  land  for  damage  caused  to 
his  timber  by  fire  communicated  by  sparks  from  a  passing 
engine.  Balsley  v.  St.  Louis,  A.  &  T.-  H.  R.  Co.,  25  Am.  & 
Eng.  R.  Cas.  497,  involves  the  same  principle  as  the  case  last 
cited.  Nelson  v.  Railroad  Co.,  26  Vt.  717,  was  a  suit  against  a 
corporation  owning  a  railroad,  for  a  cow  run  over  and  killed  by 
a  train  of  its  lessee.  The  liability  which  was  held  to  exist  in 
each  of  the  five  cases  last  named,  is  distinctly  recognized  in  the 
former  opinion  in  the  case  before  us.  The  case  of  Sellars  v. 
Richmond  &  D.  R.  Co.,  25  Am.  &  Eng.  R.  Cas.  45 1,  was  brought 
by  the  administrator  of  a  servant  of  the  defendant  company 
directly  against  the  company  which  employed  him  for  injuries 
which  resulted  in  his  death.  It  throws  no  light  upon  the  pres- 
ent case. 

There  are  a  few  other  cases  cited  in  the  ai^uments  of  counsel, 
but  they  are  upon  the  same  lines,  and  involve  the  same  prin- 
ciples, as  the  cases  just  discussed.  None  of  them  are  decisions 
upon  the  immediate  question  before  us.  These  cases  com- 
mented upon  afford  ample  authority  for  holding  that  a  railroad 
company,  which  without  authority  of  law  leases  its  road  to  an- 
other corporation,  is  responsible  for  the  torts  of  the  lessee,  so 
far  as  the  general  public  is  concerned.     Not  one  of  them  sus- 
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tains  the  position  of  appelli^e  that  the  lessor  is  liable  to  the 
servant  of  the  lessee  for  injuries  resulting  from  the  negligence 
of  the  latter  company.  We  have  found  only  one  case  in  which 
a  servant  of  the  company  operating  a  railroad  under  a  license 
of  the  owner  was  permitted  to  recover  of  the  latter  for  the  neg- 
ligence of  the  former's  servants.  This  is  the  case  of  Railroad 
Co.  V.  Mayes,  49  Ga.  355.  The  case,  however,  presented  pecul- 
iar complications,  and  there  is  another  ground  upon  which  the 
decision  might  properly  have  been  rested.  The  immediate 
question  before  us  was  not  discussed  in  the  opinion. 

We  are  satisfied  that  no  well-considered  case  can  be  found 
which  sustains  the  doctrine  contended  for  by  appellee.  A  few 
may  be  found  where  the  servant  of  the  lessee  has  been  permitted 
to  recover  of  the  lessor  for  injuries  resulting  from  a  faulty  con- 
struction of  its  track  or  from  negligence  in  failing  to  keep  it  in 
repair.  But  in  such  a  ca.se  the  injury  results  from  the  failure  of 
the  lessor  to  perform  its  immediate  duty.  The  argument  in 
support  of  the  motion  for  a  rehearing  assumes  that  we  have  in 
our  opinion  treated  the  plaintiff's  suit  as  an  action  ex  contractu. 
This  is  a  mistake.  The  suit  is  for  a  tort.  But  the  duty,  the 
violation  of  which  gives  the  ground  of  action,  grows  out  of  a 
contract.  The  petition  alleges  that  the  defendant  was  negligent 
in  not  furnishing  a  safe  engine  and  a  competent  engineer,  and 
that  from  this  negligence  the  deceased  received  the  injuries 
which  resulted  in  his  death.  The  duty  of  furnishing  the  de- 
ceased a  safe  engine  grew  out  of  the  relation  of  master  and 
servant,  and  this  relation  was  created  by  his  contract  of  employ- 
ment. We  think  it  follows  that  if  the  deceased  was  employed 
as  conductor  of  a  train  by  a  company  operating  the  road  under 
a  lease,  and  the  injury  resulted  from  the  incompetency  of  the 
engineer,  or  the  imperfection  of  the  engine  furnished  him  by 
the  lessee,  the  latter  would  be  liable,  and  not  the  lessor. 

It  does  not  do  to  say  that  the  lessee  would  be  the  agent  of 
the  lessor  as  applied  to  this  case ;  this  would  be  a  mere  fiction, 
not  based  upon  any  sound  rule  of  law.  The  lessee,  under  an 
unauthorized  lease,  may  be  deemed  the  agent  of  the  lessor,  so 
far  as  the  latter's  duties  to  the  public  are  concerned.  Having 
undertaken  by  its  charter  to  operate  its  road,  the  company 
which  it  puts  in  charge  of  its  line  may  be  looked  upon  as  its 
agent,  so  far  as  its  general  duties  under  its  franchises  are  con- 
cerned. But  the  duty  which  is  owed  to  an  employee  of  the  les- 
see is  a  special  one,  and  not  a  duty  owed  to  him  in  common 
with  the  general  public. 

It  is  also  urged  that  we  are  in  error  in  holding  that  the  mother 
of  the  deceased  was  barred  of  her  right  of  action  by  the  statute 
of  limitations.  She  was  a  necessary  party  to  the  suit,  either  as 
plaintiff  or  beneficiary  in  the  first  instance.     She  was  not   made 
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a  party  until  more  than  one  year  had  elapsed  since  the  death 
of  her  son.  The  amendment  which  alleged  her  ex- 
istence, and  prayed  a  recovery  for  her  benefit  as  well  iiBiuti«B«. 
as  that  of  the  other  plaintiffs,  presented  for  the  first 
time  her  right,  and  it  was  a  new  cause  of  action  so  far  as  she  is 
concerned.  We  see  no  reason  why  the  rule  that  applies  to 
tenants  in  common  in  suits  for  the  recovery  of  land,  that  one 
may  be  barred  though  the  others  are  not,  should  not  apply  in 
this  case. 

The  motion  for  a  rehearing  is  overruled. 

Injuria!  to  Seryant^Common'Tarmlnal  Facilitiot — Ll&bility  of  Compi. 
niefc — Two  or  more  cliartered  railroad  companies  whose  lines  terminate  at 
the  same  point,  chat  is,  at  the  same  town  or  city,  are  not  bound  as  a 
matter  of  law  to  have  and  use  separate  terminal  facilici'^s,  but  may  within 
the  corporate  limits  use  the  same  track  in  common  with  or  without  com- 
mon  ownership,  and  when  they  do  so.  a  tracl;  thus  laid,  though  the  ex- 
clusive property  of  one  of  the  companies,  is,  for  the  time  bein^.  the  track 
of  each  company  so  using  it.  and  the  proprietary  company  is  not  respon- 
sible to  its  employees  for  personal  injuries  which  tliey  sustain  solely  by 
reason  of  the  negligent  use  of  the  track  by  the  employees  of  another  com- 
pany. The  redress  for  such  injuries  is  against  the  company  whose  em- 
ployees are  at  fault.  Georffia  R.  &  B.  Co.  &.  Friddell,  79  Ga.  4.ig.  The 
court  distinguished  this  case  from  Railroad  Co.  v.  Mayes,  49  Ga.  35;.  on 
the  ground  that  in  that  case  the  negligence  of  the  company  was  in  using  the 
franchise  as  well  as  the  track  of  the  pmprit^lary  company;  from  Railroad 
Co.  V.  Perry,  58  Ga.  461.  and  Perry  *.  Railroad  Co.,  66  Ga.  746.  on  the 
ground  that  the  injury  was  to  a  passenger;  and  from  Coggin  v.  Railroad 
Co..  62  Ga.  685,  on  the  ground  that  an  em{)ioyee  of  the  proprietary  com- 
pany was  guilty  of  negligence  and  the  injiity  was  to  an  employee  ol  a 
telegraph  company. 

8am«— Enginttttr  Working  Temporarily  on  Lint  of  Connecting  Company — 
Liability  of  Cmployerr~-A  railroad  company  sending  its  lucomotive  enjji- 
n  'er  (employed  by  the  month)  with  one  of  its  engines  to  haul  temporardy 
lor  another  company  the  trains  of  the  latter  over  the  line  of  such  latter 
company  is  not  responsible  to  the  engineer  for  the  bad  conditicm  of  the 
track,  nor  for  the  want  of  adaptation  of  the  engine  to  the  track,  il  not 
being  alleged  that  the  employer  company  knew  of  such  bad  conilltion  or 
want  of  adaptation,  arid  concealed  its  information.  Duniap  v.  Riclnnond 
&  D.  R.  Co.  (Ga.),  7  S.  E.  Rep  283. 

Same — Preiumptloni  ai  to  Lease  of  Road. — When  a  railroad  company 
.  chartered  by  a  public  law  of  Georgia  is  in  fact  in  open  possession  and  use 
of  its  own  line,  there  is  no  presumption  that  another  company,  who  sends 
an  engineer  with  an  engine  to  haul  the  trains  temporarily,  has  leased  the 
road  from  the  proprietary  company,  or  is  otherwise  using  its  franchises. 
although  another  company  may  own  a  majority  of  the  stock,  vote  the 
■ame  at  stockholders'  meetings,  thus  electing  such  directors  and  officers 
as  it  sees  fit,  and  has  and  uses  a  connecting  line,  and  pays  habitually  from 
its  regular  pay-car  the  operatives  of  its  ally  or  dependent.  It  Is  the  duly 
of  an  engineer  running  trains  upon  a  chartered  railroad  to  know  who  is 
)n  possession  of  the  line  and  its  franchises,  or  to  use  due  diligence  to 
ascertain  ,  a  public  law  of  this  state  putting  him  upon  notice  of  the  own- 
ership.    Duniap  V.  Richmond  &  D.  R.  Co.  (Ga.).  7  S.  E.  Rep.  283. 
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Minnesota  and  Northwestern  R.  Co.  fi  al. 

{Iowa  Supreme  Court,  September  28,  1888.) 

Conttruotlon  Train^Control  of  Contrmctor — Liability  of  Companji — 
When,  by  a  contract  for  ihe  construction  of  its  road,  a  railroad  company 
agrees  to  furnish  the  motive  power  and  operate  the  construction  trains, 
and  the  contractor  agrees  to  handle  all  material  and  build  a  certain  num- 
ber of  miles  per  month,  the  construction  trains  are  placed  under  the  con- 
trol of  the  contractor,  and  the  company  is  not  liable  for  the  negligence  of 
an  engineer  in  its  employ  in  running  a  construction  train  at  a  dangerous 
rate  ol  speed. 

Appeal  from  District  Court,  Dubuque  County. 

Action  by  Elizabeth  Miller,  administratrix  of  Joseph  Miller, 
against  Minnesota  &  Northwestern  R.  Co.,  Dubuque  &  North- 
western R,  Co.,  and  Minnesota  Loan  &  Debenture  Co.,  to  re- 
cover damages  for  injuries  to  plaintiff's  intestate,  which  resulted 
in  his  death.  The  injury  was  caused  by  a  construction  train 
upon  which  the  deceased  was  riding,  and  which,  it  is  alleged,  was 
so  negligently  operated  that  it  spread  the  rails,  left  the  track, 
and  partially  turned  ovef,  and  in  consequence  thereof  Miller 
was  killed.  There  was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  plaintifl  against  Minnesota  &  Northwestern  R.  Co., 
from  which  it  appeals,  and  judgment  for  defendants,  Dubuque 
&  Northwestern  R.  Co.  and  Minnesota  Loan  &  Debenture  Co., 
on  motion,  from  which  plaintiff  appeals. 

Fouke  &  Lyon  and  Lusk  &  Burnt  for  appellant,  Minnesota  & 
Northwestern  R,  Co, 

Henderson,  Hurd,  Daniels  &■  Kiesel  for  appellee.  Miller. 

RoTHROCK,  J. — The  train  by  which  the  deceased  was  killed 
was  a  tracklayers'  construction  train.  The  road  was  unfinished 
at  the  place  of  the  accident.  The  rails  were  not  spiked  to  alt 
^^  of  the  ties;  and  as  the  train,  which  consisted  of  cars 

heavily  loaded  with  steel  rails  and  other  construction 
materials,  was  being  backed  to  the  end  of  the  track,  the  rails  in 
the  track  spread,  the  train  was  derailed,  and  Miller,  who  was 
riding  on  one  of  the  cars  loaded  with  rails,  was  killed.  A  mate- 
rial question  in  the  case  is.  Was  the  defendant  in  any  event 
liable  in  damages  for  the  alleged  negligence  claimed  to  be  the 
cause  of  the  casualty?     The  question  arises  upon  a  contract 
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between  the  defendant  company  and  a  partnership  known  as 
Harris  &  Co.,  which  contract  is  as  follows : 

"St.  Paul,  Minn.,  July  9,  1S86. 

"A.  B.  Stickney,  Esq.,  President  Minnesota  &  Northwestern 
Railroad  Company,  St.  Panl,  Minnesota — Dear  Sir  :  Tlie  un- 
dersigned hereby  propose  to  lay  as  much  track  as  you  may  re- 
quire on  the  Dubuque  &  Northwestern  Railway,  from  the  end 
of  the  present  track  near  Durango,  westward,  commencing 
about  the  20th  of  August  next,  and  laying  at  the  rate  of  not 
less  than  thirty-five  (35)  miles  per  month.  Also  to  lay  what 
track  you  may  require  on  the  Une  of  the  Minnesota  &  North- 
western Railroad,  between  Chicago  and  the  Junction  with  the 
Illinois  Central  Railroad  near  Freeport,  commencing  immedi-. 
ately  after  completing  the  work  on  the  Dubuque  &  Northwest- 
ern Railway,  above  specified,  at  the  rate  of  not  less  than  thirty- 
five  (35)  miles  per  month,  to  lay  such  track  in  good  workman- 
like manner  at  sub-grade,  and  to  handle  all  material,  including 
loading  and  unloading  rails  and  ties  that  are  delivered  during 
the  time  we  are  laying  track,  at  and  for  the  sum  of  two  hundred 
and  twenty-five  (S225)  dollars  per  mile,  with  an  extra  allowance 
of  twenty  (S20)  dollars  for  each  split  switch  and  frog,  and  fifteen 
($15)  dollars  for  each  stub  switch  and  frog.  You  to  furnish  all 
motive  power  and  cars  and  operate  the  construction  trains;  we 
to  furnish  all  tools  and  machinery  and  labor  necessary  to  lay 
said  track.  This  price  to  cover  all  royalty  for  the  use  of  ma- 
chines. Payments  to  be  made  on  the  15th  day  of  each  calendar 
month  for  all  work  done  during  the  previous  month,  reserving 
ten  per  cent  {10  per  cent)  until  all  of  said  work  is  completed. 
"  Harris  &  Co., 

"  By  Geo.  F.  Harris." 

"This  proposition  is  accepted.     M.  &  N.  W.  R.  R.  Co., 

"By  A.  B.  Stickney,  President." 

Under  this  contract  the  appellant  furnished  a  construction 
train  with  a  crew  to  operate  it,  and  Harris  &  Co.  proceeded  with 
the  work  of  tracklaying.  The  plaintiff's  intestate  was  an  em- 
ployee of  Harris  &  Co.,  engaged  in  laying  down  the  rails  on  the 
track.  At  the  time  of  the  accident  by  which  Miller  was  killed, 
he  was  riding  to  the  front,  to  his  work,  and  was  seated  on  a 
platform-car  loaded  with  rails.  Harris  &  Co.  were  made  de- 
fendants in  the  action,  but  they  obtained  an  order  for  a  separate 
trial  in  the  district  court. 

It  is  not  claimed  by  counsel  for  the  plaintiff  that  the  appellant 
is  liable  by  reason  of  any  negligence  \n  attempting  to  run  the 
train  over  an  insufficient  and  unsafe  track.  It  is  conceded  that 
the  manner  in  which  the  track  was  laid  was  a  matter  not  under 
the  control  of  the  appellant,  and  that  it  is  not  liable  for  any 
negligent  acts  of  Harris  &  Co.     But  it  is  claimed  that,  under  the 
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above  contract  and  the  evidence  in  the  case,  the  defendant  is 
liable  for  the  negligent  conduct  of  its  engineer  in  running  the 
train  over  an  unfinished  track  at  a  dangerous  rate  of  speed, 
without  keeping  a  lookout  ahead.  This  question  is  to  be  deter- 
mined mainly  by  a  construction  of  the  said  written  contract.  It 
will  be  observed  that  the  construction  train  was  under  the  absolute 
control  of  Harris  &  Co.  There  is  no  dispute  as  to  the  correct- 
ness of  this  proposition,  so  far  as  the  general  direction  of  the 
work  to  be  done  by  the  train  was  concerned.  This  is  necessarily 
implied  from  the  fact  that  the  contract  requires  Harris  &  Co,  to 
handle  all  material,  and  to  load  and  unload  the  same  as  required 
for  the  work.  They  were  bound  by  the  contract  to  lay  the 
track  at  the  rate  of  35  miles  per  month,  and  to  do  their  work 
they  must  of  necessity  have  had  the  control  of  the  train.  They 
could  direct  it  to  be  placed  at^any  desired  point  on  the  road  to 
load  or  unload,  direct  it  when  to  start  on  a  trip,  and  when  and 
where  to  stop,  and  the  nnmber  of  trips.  All  of  this  seems  to  be 
conceded  by  counsel  for  appellee  ;  but  they  claim  that  the  train- 
men were  not  under  the  control  of  Harris  &  Co.  as  to  the  speed 
with  which  the  train  was  to  be  run  over  the  road,  and  as  to  the 
care  with  which  the  same  was  to  be  managed  while  in  motion. 
There  is  no  evidence  that  the  defendant,  by  any  direct  act,  re- 
tained any  control  over  the  train  and  its  crew.  On  the  contrary, 
as  it  was  at  work  in  constructing  a  road,  it  was  not  running 
under  any  time  card,  nor  by  the  direction  of  any  train-dispatcher 
of  the  defendant.  The  fact  the  engineer,  fireman,  brakeman, 
and  conductor  who  composed  the  train  crew  were  retained 
upon  the  defendant's  pay-rolls,  and  received  their  wages  from 
the  defendant,  does  not  tend  to  show  that  the  defendant  re- 
tained any  control  of  the  movements  of  the  train.  The  furnish- 
ing of  the  train  and  the  payment  of  the  trainmen  was  part  of 
the  consideration  paid  by  the  defendnnt  to  Harris  &  Co.  for  lay- 
ing the  track. 

Counsel  for  appellee  claim  that,  under  the  clause  of  the  con- 
tract requiring  the  defendant  to  "operate  the  construction 
train,"  the  control  of  the  train  crew  as  to  the  rate  of 
tniDWM  speed  at  which  the  train  should  be  run,  and  the  care 
tiTMMeM-  and  vigilance  to  be  exercised  by  the  engineer,  was 
trutonb/       pQj  given  to  the  contractors.     This  we  think  was 

«OBtrlrt.  .     .   °      ,  ,  ,,  ,,  ,    .         , 

givmg  the  word  "operate,  as  used  in  the  contract, 
a  much  more  extended  significance  than  is  authorized  by  the 
contract.  It  is  not  used  in  the  general  sense  common  to  al!  the 
acts  necessary  to  the  use  of  a  railroad  by  moving  trains  over  it. 
The  whole  scope  of  the  contract  shows  that  it  is  used  in  the  re- 
stricted sense  that  the  necessary  force  was  to  be  furnished  to 
move  the  train  over  the  road  at  such  times  as  directed  by  the 
contractors,  Harris  &  Co.:  and  to  limit  the  control  of  Harris  & 


DigiLizedbyGoOglc 


00M3TRUCTI0N   TRAIN — CUMRuL   Uf   CUNTKACTOB.      237 

Co.  SO  as  to  allow  the  trainmen  or  the  defendant  to  determine 
how  fast  or  how  slow  the  train  must  be  run,  finds  no  warrant  in 
the  contract.  Suppose  that  tin;  trainmen  should  have  per- 
sisted in  running  the  train  so  slow  as  to  seriously  impede  the 
progress  of  the  work,  or  that  they  should  run  so  fast  as  to  en- 
danger the  safe  carriage  of  the  materials,  there  can  be  no  doubt 
that  Harris  &  Co.  had  the  power  to  require  them  to  move  the 
train  at  a  proper  rate  of  speed.  As  we  construe  this  contract, 
the  defendant  is  not  liable  for  the  damages  occasioned  by  the 
death  of  plaintiffs  intestate,  and  thfe  court  should  have  so  in- 
structed the  jury.  The  rule  is  well  established, — indeed,  it  is 
fundamental, — that  where  an  independent  contractor  is  employed 
to  construct  a  building,  or  to  perform  any  other  work,  and  the  em- 
ployer reserves  no  control  as  to  the  manner  of  performance,  the 
employer  is  not  liable  for  the  contractor's  negligence.  Kellogg 
V.  Payne,  2i  Iowa,  575  ;  Callahan  v.  Burlington  &  M.  R.  Co.,  23 
Iowa,  562;  Wood  V.  Independent  School-district,  44  Iowa,  27. 
And  to  the  same  effect,  and  as  somewhat  bearing  upon  the  facts 
in  this  case,  see  Wood  v.  Cobb,  13  Allen,  5S ;  Kimball  v.  Cush> 
man,  103  Mass.  194;  and  Hitte  v.  Republican  Valley  R.  Co.,  19 
Neb.  620. 

The  Dubuque  &  Northwestern  R.  Co.  and  the  Minnesota 
Loan  &  Debenture  Co.  were  made  parties  defendant.  The 
court,  on  their  motion,  directed  a  verdict  for  them.  The  plain- 
tiff appeals  from  this  order  of  the  court.  The  cause  must  be 
affirmed  upon  this  appeal.  It  does  not  appear  that  either  of 
said  defendants  had  any  control  over  the  train  nor  the  laying 
of  the  track.  The  judgment  of  the  district  court  upon  plain- 
tifTs  appeal  will  be  afBrmed,  and  upon  defendants'  appeal  it  will 
be  reversed. 

UxbilFty  of  Railromd  CompanlatfOr  Acti  and  Otfauitt  of  ContrMtore. — 
See  Hughes  v.  Cincinnati  &  S.  R,  Co.  (Ohio),  i;  Am.  &  Eng.  R.  Caa 
lao,  now  110;  Burlon  v.  Galveston,  H.  &  S.  A.  R.  Co.  (Tex.),  at  lb.  218- 
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St.  Johnsbury  and  Lake  Champlain  R.  Ca 


(  Vermont  Supreme  Court.  September  35.  1888.) 

Arratt  of  Enginaer  on  Civil  Proceti — Power  of  Offlotr  to  Stop  Train. — 
An  officer  ha.ving  a  writ  19  arrest  the  body  of  an  engineer  upon  civil  proc- 
ess a^^ainst  him,  may  stop  ilie  train  upon  which  ttie  engineer  is  employed 
if  necessary  to  effect  the  arrest. 

On  exceptions  from  Caledonia  County  Court. 

Action  on  the  case  for  stopping  tlie  plaintiff's  cars.  The 
court  having  sustained  a  demurrer  to  defendant's  special  pleas, 
the  defendant  excepted.  The  case  has  already  been  twice  be- 
fore the  supreme  court  upon  other  points.  See  15  Am.  &  Eng. 
R.  Cas.  113;  29  lb.  234. 

P,  K.  deed  for  defendant. 

Ide  Sr  Stafford  for  plaintiff. 

Powers,  J, — This  case  was  heard  upon  a  general  demurrer  to 
the  defendant's  third  special  plea.  The  declaration  in  substance 
<hHitAi«a.  charged  that,  while  the  plaintiff  was  lawfully  and 
properly  operating  its  railroad  in  running  a  train  of 
which  Collins  was  the  engineer,  its  engine  struck  and  injured  a 
heifer  of  the  defendant,  there  by  the  faVilt  of  the  defendant, 
wrongfully  upon  its  track  ;  and  the  defendant,  knoiving  he  had 
no  legal  cause  of  action  against  the  plaintifT,  for  the  purpose  of 
injuring  the  plaintiff  and  delaying  and  hindering  the  operation 
of  the  railroad,  sued  out  a  writ,  and  caused  an  officer  thereunder 
to  arrest  the  body  of  Collins,  the  engineer,  by  stopping  the  train 
for  that  purpose. 

The  third  plea  alleges  that  the  defendant  had  a  legal  cause  of 
action  against  Collins,  which  was  equally  enforceable  against 
the  plaintiff,  founded  upon  the  negligence  of  Collins,  the  plain- 
tiff's servant,  in  causing  the  injury  to  said  heifer;  that  suit 
thereon  was  brought  against  Collins  tortwise ;  that  the  defence 
to  said  suit  was  assumed  by  the  plaintiff  in  behalf  of  Collins, 
and  therein  the  question  whether  said  heifer  was  unlawfully  and 
by  the  defendant's  fault  upon  said  railroad  track  was  litigated; 
and  that  it  was  adjudged  in  said  suit  that  said  Collins  was  in  the 
wrong,  and  judgment  was  entered  in  favor  of  the  now  defendant 
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against  Collins ;  and  that  the  arrest  of  Collins  upon  the  writ  in 
said  cause  was  in  pursuance  of  the  defendant's  legal  right,  and 
no  more  was  done  than  was  necessary  to  that  end. 

The  question  raised  and  argued  before  us  was  whether  an 
officer,  having  a  legal  process  in  which  he  is  commanded  to 
arrest  the  body  of  the  defendant,  may  stop  a  railroad  train  for 
the  purpose  of  making  an  arrest  of  the  engineer  of  such  train. 
The  defendant,  in  his  brief,  says:  "The  question  submitted  is 
this,  Had  the  officer  the  legal  right  to  stop  the  train  for  the  pur- 
pose of  arresting  Collins?"  The  plaintiff,  in  its  brief,  says: 
"This  case  is  not  to  be  decided  upon  the  theory  that  the  plain- 
tiff's only  claim  to  recover  rests  upon  the  fact  that,  as  an  incid- 
ent of  the  arrest,  he  lost  the  service  of  an  employee.  That  is 
not  the  claim  we  press.  The  question  is  one  of  public  policy." 
The  court  below  sustained  the  demurrer  on  the  ground  that  the 
officer  had  no  right  to  stop  the  train  to  arrest  the  body  of  the 
engineer  upon  civil  process  against  him. 

It  is  conceded  by  the  plaintiff  that  an  officer  having  proper 
process  might  lawfully  stop  a  train  to  arrest  its  engineer  in  a 
criminal  proceeding,  but  the  argument  is  that  in  civil 
proceedings  the  consequences  are — or  in  conceivable  artoitop 
cases  might  be — so  detrimental  to  the  public  using  t™i»UB»et 
the  railroad,  that  the  court  should  hold,  on  grounds  ''^'*'* 
of  public  policy,  that  the  right  does  not  exist. 

The  process  was  a  legal  one,  commanding  the  officer  to  arrest 
Collins.  The  command  in  the  process  was  the  command,  not 
of  Hunt,  but  of  the  law.  The  officer  did  not  act  in  making  the 
arrest  because  Hunt  commanded  him,  but  because  the  law  com* 
manded  him.  Hunt,  to  be  sure,  had  invoked  the  issue  of  the 
process,  but  the  sheriff's  justification  and  authority  was  the 
command  of  the  process.  Cases  may  easily  be  conceived  in 
which,  upon  consideration  of  relative  convenience  and  incon- 
venience, the  stopping  of  a  train  to  serve  a  justice's  writ  upon 
its  engineer  would  seem  to  be  ridiculous.  But,  on  principle, 
would  it  be  any  more  so,  if  the  train  was  stopped  to  serve  a 
writ  upon  the  engineer,  claiming  $IO  in  damages  for  an  assault 
and  battery,  than  stopping  it  to  arrest  him  in  a  criminal  pro- 
ceeding, seeking  to  impose  a  fine  of  $lo  upon  him  for  the  same 
assault?  It  will  hardly  do  to  rest  the  question  upon  conjectural 
difBcuIties.  If  it  is  a  question  of  pubHc  policy,  it  is  so  because 
its  usual,  normal,  and  legitimate  consequences  are  hurtful  to  the 
public.  As  a  practical  fact  there  is  little  danger  that  oflicers 
will  have  occasion  to  stop  a  train  for  the  service  of  process  of 
any  kind.  Again,  it  is  conceded  that  the  officer  might  arrest 
the  engineer  at  a  station  on  the  road.  But  this  would  delay  the 
train  just  as  long,  and  work  precisely  the  same  inconvenience  to 
the  public,  as  stopping  it  between  stations. 
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It  is  admitted  that  an  officer  might  stop  a  stage-coach  to  arrest 
the  driver.  This,  conceivably,  might  delay  the  passengers  on 
their  way  to  a  railroad  station,  so  that  they  fail  to  reach  a  train 
that  their  business  requires  them  to  take.  What  is  the  differ- 
ence in  principle  between  an  act  which  hinders  the  passenger 
on  a  public  conveyance  to  the  train  and  an  act  which  hinders 
him  while  on  the  train  ?  If  the  question  is  one  of  public  policy, 
it  must  apply  generally  to  public  carriers.  But  we  think  the 
right  to  arrest  cannot  be  defeated  upon  any  considerations  that 
pubhc  pohcy  forbids  its  exercise  in  the  case  of  locomotive 
engineers.  The  command  of  the  process  is  the  voice  of  the  law 
speaking  to  its  officer.  It  is  the  order  of  the  state  of  Vermont 
to  do  the  act  complained  of.  There  is  no  room  for  the  doctrine 
of  pubUc  policy  in  such  a  case.  It  is  illogical  and  absurd  to  say 
that  the  command  of  the  law  cannot  be  executed  because,  on 
grounds  of  pubUc  convenience  or  expediency,  the  court  thinks 
it  better  to  nullify  the  law. 

The  plea  alleges  that  the  defendant's  cause  of  action  existed 
against  the  plaintiff  as  well  as  Colhns.  The  suit  for  the  injury 
to  the  heifer  might  have  been  maintained  against  the  railroad 
company.  Had  it  been  so  brought,  and  had  the  officer  stopped 
the  train  to  attach  railroad  property  on  board,  the  same  mis- 
chievous consequences  to  the  public  would  have  resulted  as 
those  now  portrayed.  Can  it  be  claimed  that  process  against  a 
railroad  company  is  not  to  be  served  as  it  may  be  against  other 
defendants,  because  it  will  work  inconvenience  to  the  public? 
Process  served  upon  an  individual  may  work  incidental  injury  to 
others.     If  a  physician  is  arrested,  his  patients  may  suffer. 

It  is  quite  apparent  that  the  argument  that  public  pohcy  for- 
bids the  service  of  process  as  made  in  this  case  is  unsound  and 
illogical.  The  legislature  can  establish  any  regulations  in  the 
premises  that  may  be  needed. 

The  judgment  is  reversed,  and  judgment  is  rendered  that  the 
demurrer  be  overruled ;  and  the  third  plea  is  sufficient.  The 
cause  is  remanded,  with  leave  to  the  plaintiff  to  replead  on  the 
the  usual  terms. 
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Missouri  Pacific  R.  Co. 


(TVxoc  Sufirenu  Court.  April  26,  1889.) 

Lltwl — Liability  of  Corporation — Exemplary  DamaKflt— MallM.— A  cor- 
poration is  civilly  responsible  for  damages  on  account  of  a  publication 
which,  if  made  by  an  individual,  would  be  libelous,  and  exemplary  dam- 
ages may  be  recovered  when  it  is  shown  that  the  libel  was  published  with 
express  maiice. 

Sam* — Lilt  of  Dlichargad  Employees — "  CareleHntu." — Where  a  rail- 
road company,  in  a  list  of  discharged  employees,  states  that  a  conductor 
was  discharged  for  "  carelessness,"  the  language  used  must  be  deemed  to 
mean  that  he  was  careless  in  his  business  and  employment  as  conductor, 
and  was  careless  and  unworthy  of  employment  at  the  date  of  publication. 

Same— Publication— Ev Id Mce  of  Malice. — Where  it  appears  that  the  en- 
try in  the  discharged  list  of  a  railway  company  concerning  plaintiff  was 
made  upon  the  report  of  his  superior  officer,  that  the  officer  who  caused 
the  list  to  be  published  was  a  stranger  to  plaintiff  and  had  no  malice  tow- 
ards bim,  and  that  the  list  was  published  for  the  personal  convenience 
and  private  information  of  the  officers  of  the  company  only,  there  is  no 
evidence  to  justify  a  finding  of  malice  on  the  part  of  thecompany's  officers 
and  to  warrant  a  recovery  of  exemplary  damages. 

Same — Publication  for  Use  by  OfTicert  of  Company — PrlvlUirad  Com- 
munkatlon. — A  discliar^d  list  prepared  in  good  faith  by  the  oliceTs  of  a 
railroad  company  upon  the  report  of  those  having  the  emplovment  and 
control  of  its  servants,  and  distributed  amongst  its  officers  for  the  purpose 
of  preventing  the  employment  of  careless  and  incompetent  hands,  is  a 
privileged  communication. 

Same— Olitrlbution  among  Other  Companies— Privilege. — A  list  of  dis- 
(^arged  employees  prepared  by  a  railroad  company  and  distributed  amonK 
the  officers  of^  other  corpordtions  having  the  employment  of  railroad 
hands  for  the  purpose  of  preventing  the  employment  of  careless  or  in- 
competent servants,  is  privileged,  and.  in  the  absence  of  evidence  showing 
express  malice,  a  person  whose  name  appears  therein  has  no  right  of 

Appeal  from  District  Court,  McLennan  County. 
Clark,  Dyer  &  Bollinger  for  appellant. 

STAVTON,  C.J. — The  nature  and  result  of  this  action  is  thus 
correctly  stated  in  brief  of  counsel  for  appellant:  "Appellee 
sued  appellant  for  three  thousand  dollar.';  as  actual,  and  twenty 
thousand  dollars  as  exemplary,  damages,  claimed  to  have  resulted 
to  him  on  account  of  alleged  libelous  matter  claimed 
to  have  been  made  and  published  of  and  concerning  «"•'***•- 
appellee  by  appellant  charging  substantially  as  follows:  That 
88  A.  &  E.  U.  Cas.— 10 
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appellant  composed  and  published  a  certain  discharge  list  in 
February,  1884,  which  was  in  .he  form  of  a  printed  pamphlet, 
and  which  contained,  among  many  other  names,  the  name  of 
appellee;  the  particular  matter  complained  of  in  said  pamphlet 
being,  in  substance,  that  'A.  F.  Richmond,' a 'conductor' on 
the  'I.  &  G.  N.,'  was  'discharged'  in  'July,  1883,"  for  'careless- 
ness,'— appellee  claiming  that  said  publication  was  circulated 
among  all  railroad  men  in  the  country,  both  in  and  out  of  Texas, 
and  that  it  greatly  damaged  htm  in  his  reputation,  and  prevented 
him  from  ever  afterwards  getting  railroad  employment,  or  em- 
ployment of  any  kind,  notwithstanding  he  made  repeated 
applications  for  employment :  that  the  matter  alleged  to  have 
been  printed  and  circulated  was  false  and  scandalous,  and  was 
composed  and  published  maliciously  by  appellant."  Appellant 
excepted  generally  and  specially  to  plaintiff's  petition,  and  set 
forth  that  the  matter  was  not  a  libel,  for  the  reason  that  it  was 
not  defamatory  of  appellee  ;  that  the  innuendoes  set  forth  by 
appellee  were  not  justified  by  the  plain  import  and  meaning  of  ^ 
thewords;  and  that  appellant  was  a  corporation,  and  not  capable 
of  bearing  malice,  and  not  liable  for  exemplary  damages,  etc. 
Appellant  also  pleaded  a  general  denial,  and  specially  one  year's 
statute  of  limitation,  and  that  said  publication  was  composed 
and  published  by  appellant  in  the  proper  and  necessary  course 
and  conduct  of  its  business  as  common  carrier  of  freight  and 
passengers  ;  that,  in  the  management  of  its  numerous  lines  and 
different  divisions  of  its  railway  traversing  several  different  states, 
it  was  impossible  to  properly  guard  against  the  re-employment 
of  unworthy  men  without  some  such  list  as  the  one  complained 
of;  that  all  of  the  information  contained  in  the  list  was  true, 
and  especially  the  matter  stated  of  and  concerning  appellee; 
that  he  was  discharged  for  gross  carelessness  in  his  business  lh 
conductor  for  defendant  in  July,  1883,  and  for  a  total  failure  to 
observe  or  comply  with  the  well-known  rules  and  proper  regula- 
tions of  appellant ;  that  the  matter  published  was  not  false  in 
any  particular,  but  true,  and  that  same  was  without  malice,  but 
done  in  discharge  of  a  duty  defendant  owed  to  the  public  as  well 
as  to  itself,  by  reason  of  the  public  nature  of  its  business;  and 
that  said  publication  was  absolutely  privileged  matter.  Appel- 
lee, by  trial  amendment,  pleaded  that  the  printed  matter  was 
composed  and  published  by  A.  A.  Talmage,  the  fourth  vice- 
president  and  general  manager  of  defendant,  to  which  plea  ap- 
pellant specially  excepted,  and  then  pleaded  a  general  denial. 
The  court  overruled  all  of  appellant's  exceptions,  and  the  cause 
went  to  the  Jury,  who,  after  hearing  all  the  evidence  and  charge 
of  the  court,  returned  a  verdict  for  appellee  for  $250  actual 
damage,  $1750  exemplary  damage,  and  judgment  was  rendered 
in  accordance  with  the  verdict. 
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On  December  i6,  1885,  appellant  caused  a  rule  to  be  entered 
requiring  appellee  to  give  security  for  costs,  and,  this  not  having 
been  done,  on  the  fourth  day  of  the  succeeding  term  a  motion 
to  dismiss  was  filed.  On  the  second  day  after  this,  appellee,  in 
accordance  with  article  1438,  Rev,  St.,  filed  an  affi- 
davit of  inability  to  give  security  for  costs,  which  had  „^  ' 
been  made  some  days  before,  and  it  seems  placed  in 
the  hands  of  his  counsel.  Appellee  was  not  present,  and  his 
counsel  filed  a  sworn  statement  to  the  effect  that  the  rule  had 
been  entered  at  the  former  term  after  the  cause  was  disposed  of 
for  the  time  and  without  notice  ;  that  it  had  been  agreed  between 
counsel  that  the  cause  would  not  be  called  for  trial  before  the  fifth 
week  of  the  term  then  pending,  which  the  record  shows  was 
observed ;  and  that  the  affidavit  filed  had  been  prepared  and 
placed  in  the  hands  of  counsel,  in  consequence  of  a  suggestion 
of  the  clerk  that  he  would  ask  security  for  costs.  The  court 
overruled  the  motion  to  dismiss,  and  this  ruling  is  assigned  as 
error.  The  statute  is  no  more  stringent  now  than  heretofore, 
and  from  the  early  days  of  this  court  it  has  been  held  error  to 
dismiss  an  action,  although  a  cost-bond  may  not  have  been  filed 
within  the  time  prescribed,  if  tendered  before  the  case  was  actu- 
ally dismissed.  Cook  v.  Beasely,  1  Tex.  591 ;  Rhodes  v.  Phillips, 
2  Tex.  161 ;  Hays  v.  Cage,  Id.  504.  The  affidavit  supplied  the 
place  of  a  cost-bond. 

An  exception  to  the  petition  was  overruled,  which  questioned 
the  capacity  of  a  corporation  to  publish  a  libel,  and  denied  ap- 
pellant's responsibility  for  damages,  actual  or  exemplary,  on 
account  of  a  publication  which,  if  made  by  an  individual,  would 
be  libellous.  Whatever  controversy  may  at  one  time  Lumtjor 
have  existed,  it  must  now  be  held  that  a  corporation  tonnrMiM 
ftiay  become  civilly  responsible  for  libel.  Philadel-  """k*!- 
phia,  W.  &B.  R.  Co.  v.  Quigley,  21  How.  202;  Machine  Co.  v. 
Sender,  58  Ga,  65  ;  Maynard  v.  Fireman's  Fund  Ins.  Co.,  34 
Cal.  48 ;  Maynard  v.  Fireman's  Fund  Ins.  Co.,  47  Cal.  207 ;  Boo- 
gher  V.  Life  Association,  75  Mo.  319;  Association  v.  McDer- 
mott,  44  N.  J.  Law,  431  ;  Aldrich  v.  Press  Printing  Co.,  9  Minn. 
133 :  Detroit  Daily  Post  Co.  v.  McArthur,  16  Mich.  447 ;  Hewitt 
V.  Pioneer  Press  Co.,  23  Minn,  178;  Vinasi;.  Merchants'  Mut. 
Ins.  Co.,  27  La.  Ann.  367  ;  2  Mor.  Priv.  Corp.  §  727 ;  Townsh. 
Sland.  &  Lib.  §  265  ;  Cooley,  Torts,  136,  The  rule  now  recog- 
nized is  that  corporations,  like  individuals,  may  become  liable 
(or  damages  exemplary  in  character,  and  the  main  controver- 
sy has  been  as  to  whether  they  become  so  liable  whenever  the 
wrong  committed  is  such  as  would  authorize  the  imposition  of 
such  damages  on  the  guilty  agent,  or  whether  it  must  be  shown 
that  the  managing  agents  of  the  company  directed  the  wrong- 
ful act,  or  subsequently  ratified  it.     That   exemplary  damages 
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may  be  awarded  when  it  is  shown  that  a  libel  has  been  pub- 
lished with  express  malice,  as  In  other  classes  of  torts  done 
maliciously  or  wantonly,  is  well  settled.  Detroit  Daily  Post  Co. 
V.  McArthur,  16  Mich.  447:  Hewitt  v.  Pioneer  Press  Co.,  23 
Minn.  180:  Hunt  v.  Bennett,  19  N.  V.  173;  Gilreath  v.  Allen, 
10  Ired.  69  ;  Cramer  v.  Noonan,  4  Wis.  231  ;  Hosley  v.  Brooks, 
20  III.  1 16 :  Snyder  v.  Fulton,  34  Md,  128 ;  Townsh,  Sland.  & 
Lib.  506,  538. 

The  petition  alleged  that,  by  the  language  used,  appellant 
meant  and  intended  to  charge  that  appellee  was  careless  in  his 
business  and  employment  as  conductor,  and  that  he  was  so  care- 
less and  unworthy  of  employment  at  the  date  of  publication: 
and  it  is  claimed  that  the  language  was  not  susceptible 
■'«u^(»'  **^  *''^  meaning  attached  to  it,  and  that  in  so  far  an 
Bm"wku  exception  to  the  petition  should  have  been  sustained. 
■wdiaUa-  It  seems  to  us  that  such  was  the  natural  import  of 
*  "**  the  language  alleged  to  have  been  used,  and  that  the 

ruling  of  the  court  in  this  respect  was  correct.  Appellee  alleged 
that  nis  employment  was  that  of  conductor  in  the  railway  ser- 
vice, and  that  in  this  and  all  lower  grades  of  that  service,  by  long 
experience,  he  had  become  proficient,  capable,  and  skilful,  and 
tiiat  by  reason  of  the  publication  complained  of  he  had  since 
been  unable  to  obtain ^ employment,  whereby  he  was  damaged. 
It  is  claimed,  in  view  of  these  facts,  that  the  publication  was  not 
libelous,  and  that  an  exception  presenting  this  question  should 
have  been  sustained. 

The  occupation  alleged  was  one  lawful  in  character,  and  we 
understand  that  "  language  which  concerns  the  person  in  his  em- 
ployment will  be  actionable,  if  it  affects  him  therein  in  a  manner 
that  may  as  a  necessary  consequence,  or  does  as  a  natural  or 
proximate  consequence,  prevent  him  deriving  there- 
Mnr^t'fM  ^""orn  that  pecuniary  reward  which  probably  he  might 
MUtHHtprf  otherwise  have  obtained,"  is  actionable.  Townsh, 
«■"«•■•  Siand.  &Lib.  §  182.  If,  asallegedin  thepetition,  the 
p  vjmn  pamphlet  containing  the  language  complained  of  was 

by  appellant  placed  in  the  hands  of  those  charged  with  the  duty 
of  employing  conductors  on  the  different  lines  of  railway  through- 
out  the  country,  it  seems  to  us  that  the  effect  of  this  would  be 
to  prevent  his  obtaining  employment  in  that  business  for  which 
he  alleges  he  had  fitted  himself  by  many  years'  service,  and  if 
the  charge  was  untrue,  and  published  with  actual  malice,  as  al- 
leged, it  was  libelous.  There  is  a  conflict  in  the  evidence  as  to 
whether  the  language  of  which  appellee  complains  was  true. 
On  his  part  there  is  much  evidence  lending  to  show  that  he  was 
a  careful  and  skilful  conductor ;  but,  on  the  other  hand,  there  is 
much  evidence  showing  specific  and  repeated  acts  of  careless- 
ness and  disregard  of  duty.     The  evidence,  however,  does  show 
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that  such  reports  were  made  by  those  persons  whose  immediate 
duty  it  was  to  supervise  the  appellee  to  the  officer  of  the  com- 
pany who  caused  the  pamphlet  to  be  printed,  as  would  not  only 
have  justified  the  publication  to  be  made,  but  as  would  have 
required  it  to  be  made,  or  in  some  manner  the  same  facts  to 
have  been  made  known  to  all  persons  whose  duty  it  was  to  take 
chaise  of  employments  for  appellant.  It  was  shown  that  ap- 
pellant was  operating  about  6000  miles  of  railway,  and  had  in 
its  employment  about  24,000  employees,  and  that  without  some 
such  source  of  information  it  was  impossible  to  prevent  the 
re-employment  of  an  employee  on  one  part  of  the  line  when 
discharged  from  another,  for  cause,  which  made  it  the  duty  of 
appellant  to  its  employees,  the  public,  and  itself  not  again  to 
receive  the  discharged  person  into  its  service.  There  is  no 
evidence  tending  to  show  that  the  persons  who  gave  information 
on  which  the  publication  was  made  were  not  worthy  of  credit, 
or  that  they  acted  through  any  other  motive  than  a  desire  to 
guard  those  whose  duty  it  was  to  employ  from  employing  per- 
sons unfit  for  employment  in  railway  service ;  nor  is  there 
evidence  showing  that  the  pamphlet  containing  the  language 
complained  of  was  ever  placed  by  the  officers  of  appellant  com- 
pany in  the  hands  of  any  person  other  than  its  own  employees, 
to  whom  it  was  proper  to  give  information  necessary  to  guide 
them  in  the  selection  of  persons  to  serve  the  company.  This  it 
was  the  right  of  the  appellant  to  do,  and  while  it  might  be  liable 
for  actual  damages  for  so  doing,  if  the  publication  was  false,  it 
is  certainly  true  that  no  inference  of  the  existence  of  „  ., 
actual  mahce  could  be  drawn  from  the  facts  shown  ^^  ik** 
by  the  record  before  us.  There  can  be  no  pretence  ■•»«. 
that  the  officer  of  the  company  who  caused  the  pamphlet  to  be 
published  was  actuated  by  ill  will  towards  or  desire  to  injure 
appellee,  who  was  a  stranger  to  him.  The  evidence  of  that 
officer,  uncontradicted,  was  in  substance  that  he  had  the  pam- 
phlet published;  that  it  was  not  issued  with  any  bad  feeling  or 
malice  towards  plaintiff,  or  for  the  purpose  of  injuring  him,  or 
any  one  else ;  that  the  book  was  gotten  up  for  the  personal  con- 
venience and  private  information  of  the  officers  of  the  company 
only,  in  order  that  they  might  protect  the  lives  and  property  of 
the  public,  and  also  the  interests  of  the  defendant,  by  securing 
to  the  Company  only  good,  careful,  and  reliable  men;  that  he  . 
did  not  know  plaintiff;  that  there  were  about  24,000  persons  in 
the  employ  of  defendant  at  the  time  the  pamphlet  was  printed; 
that  it  was  necessary  to  have  this  discharge  list  in  order  to 
guard  against  re-employing  men  who  had  proved  themselves  in- 
competent or  untrustworthy;  that  he  printed  about  100  copies 
of  the  book,  and  sent  them  to  officers  of  the  company  only,  and. 
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if  one  ever  got  outside  of  keeping  of  proper  officers,  it  must  have 
been  surreptitiously  obtained. 

We  understand  the  law  to  be  that  a  communication  made  in 
good  faith,  in  reference  to  a  matter  in  which  the  person  com- 
rririitftd  municating  has  an  interest,  or  in  which  the  public 
HBBmajea-  has  an  interest,  is  privileged,  if  made  to  another  for 
tiou.  ^jjg  purpose  of  protecting  that  intent ;  and  that  a 

communication  made  in  the  discharge  of  a  duty,  and  looking  to 
the  preyention  of  wrong  towards  another  or  the  public,  is  so 
privileged  when  made  in  good  faith.  In  such'  cases,  although 
the  statements  made  may  have  been  untrue,  malice  cannot  be 
implied  from  the  fact  of  publication,  and  to  sustain  an  action 
the  existence  of  evil  motive  must  be  proved.  In  the  case  of 
Harrison  v.  Bush,  5  El.  &  Bi.  348,  it  was  said  :  "  A  communica- 
tion made  boiiafide  upon  any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  in  reference  to  which  he  has 
a  duty,  is  privileged,  if  made  to  a  person  having  a  correspond- 
ing interest  or  duty,  although  it  contained  criminatory  matter, 
which,  without  this  privilege,  .would  be  slanderous  and  actiona- 
ble. .  .  .  'Duty,'  in  the  proposed  canon,  cannot  be  confined  to 
legal  duties  which  may  be  enforced  by  indictment,  action,  or 
mandamus,  but  must  include  moral  and  social  duties,  of  imper- 
fect obligation."  "Where  words  imputing  misconduct  to  an- 
other are  spoken  by  one  having  a  duty  to  perform,  and  the 
words  are  spoken  in  good  faith,  and  in  the  belief  that  it  comes 
within  the  discharge  of  that  duty,  or  where  they  are  spoken  in 
good  faith,  to  those  who  have  an  interest  in  the  communication, 
and  a  right  to  know  and  act  upon  the  facts  stated,  no  presump- 
tion of  malice  arises  from  the  speaking  of  the  words,  and  there- 
fore no  action  can  be  maintained  in  such  cases  without  proof  of 
express  malice.  If  the  occasion  is  used  merely  as  a  means  of 
enabling  the  party  uttering  the  slander  to  indulge  his  malice, 
and  not  in  good  faith,  to  perform  a  duty  or  make  a  communica- 
tion useful  and  beneficial  to  others,  the  occasion  will  furnish  no 
excuse."  Bradley  v.  Heath,  12  Pick.  164;  Noonan  v.  Orton, 
32  Wis.  112;  Harper  v.  Harper,  10  Bush.  456;  Harwood  v. 
Keech,  4  Hun,  390;  Townsh.  Sland,  &  Lib.  §§  241-245, 

This  action  is  based  on  the  proposition  that  the  publication 
was  made  by  a  representative  of  the  appellant   corporation,  in 

the  course  of  his  employment  or  in  the  discharge  of 

*  MMhanmi-      the  duties  of  his  office,  and  that  for  this  reason  ap-  ' 

iiitmraHcf    pellant,  corporation  though  it  is,  is  in  law  the  maker 

^liSriis'        ^"ti  publisher  of  the  libel.     In  the  discharge  of  the 

(riiniffid.       duties  imposed  upon  that  officer,  it  was  his  duty  to 

appellant  and  to  the  public  alike  to  see  that  none 
but  competent  and  careful  men  were  employed  to  conduct  its 
business,  which,  when  conducted  with  the  utmost  care,  is  always 


DigiLizedbyGoOglc 


LIBEL — DISCHARGED   LIST.  247 

attended  with  great  danger.  This  duty  he  could  not  discharge 
in  person  throughout  all  the  lines  operated  by  appellant,  and  it 
became  necessary  that  persons  on  different  parts  of  the  line 
should  be  clothed  with  power  to  employ  servants.  The  officer 
having  been  informed,  by  a  creditable  person  or  persons,  that 
appellee  was  not  a  careful  man ;  that  he  had  been  careless  in 
the  discharge  of  his  duties  as  a  conductor  to  such  extent  as  to 
made  his  discharge  necessary,— it  became  his  duty  to  place  this 
information  in  the  possession  of  rfU  persons  having  power  to 
employ,  and  a  failure  to  do  so  would  have  been  a  breach  of 
duty,  A  publication  so  made  is  not  actionable,  in  the  absence 
of  proof  of  actual  malice,  and,  as  there  was  no  evidence  of  this, 
the  court  below  should  not  have  submitted  a  charge  under 
which  the  jury  could  have  found  in  favor  of  appellee  any  ex- 
emplary damages. 

We  are  further  of  the  opinion  that  the  court  should  have 
granted  a  new  trial,  on  the  ground  that  there  was  no  evidence 
sufficient  to  show  express  malice;  for,  in  the  absence  of  this, 
the  language  complained  of,  under  the  circumstances  _.  .  ^. 
of  the  publication,  was  not  actionable,  and  appellee,  nat  dintribat- 
thereforc,  not  entitled  to  damages,  either  actual  or  titaotbn 
exemplary.  If,  as  claimed  by  appellee,  the  publica-  J^n^"'' 
tion  had  been  placed  in  the  hands  of  the  agents  of 
other  railway  companies  without  malice,  but  for  the  sole  pur- 
pose of  enabling  such  agents  to  avoid  the  employment  of  un- 
suitable persons,  whether  so  communicated  by  request  or  not, 
looking  to  the  public  interests  involved,  we  do  not  see  that  such 
a  publication  would  be  actionable.  It  seems  to  us  that  any 
person,  who,  upon  reasonable  grounds,  believes  himself  to  be 
possessed  of  knowledge  which,  if  true,  does  or  may  affect  the 
rights  and  interests  of  another,  has  the  right  in  good  faith,  to  com- 
municate such  belief  to  that  other,  and  he  may  make  the  com- 
munication with  or  without  request,  and  whether  he  has  or  has 
not  personally  any  interest  in  the  subject-matter  of  the  com- 
munication. Mr.  Townshend  states  even  a  broader  rule,  which 
does  not  require  that  reasonable  or  probable  cause  for  the  belief 
should  exist.  Townsh.  Sland.  &  Lib.  §  241.  The  rule  is  illus- 
trated by  this  author  in  the  cases  cited  by  him  to  sustain  the 
proposition  that  a  former  employer  may,  without  rendering  him- 
self liable  in  an  action  for  libel,  in  good  faith  state,  with  or  with- 
out previous  request,  what  he  may  believe  to  be  true  of  one 
formerly  in  his  employment.  Looking  to  the  public  interests 
involved  in  the  safe  operations  of  railways,  as  well  as  the  inter- 
ests of  their  owners,  it  seems  to  us  that  one,  having  reasonable 
ground  to  believe  that  a  person  seeking  important  position  in 
that  service  was  incompetent,  careless,  or  otherwise  unfit,  would 
be  under  such  obligation  to  communicate  his  knowledge  or  be- 
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lief  to  all  po-sons  likely  to  employ  such  unsuitable  pctsca  in 
that  business  as  would  make  the  publication  privileged,  if  made 
in  sood  faith. 

Appellee  allied  that  he  sought  employment  from  many  rail, 
way  companies,  and  that  he  had  been  refused  employment  on 
piMdiM-  account  of  the  publication  of  which  he  complains, 
iTariDciii  u  but  he  did  not  allege  the  names  of  the  persons  to 
ta  nfiui  tr  whom  he  had  made  application,  and  for  the  want  of 
•mp  ran  gyj.},  avcrments  on  this  point  his  evidence  was  o\> 
jected  to.  We  are  of  opinion  that  the  averments  of  special 
damages  were  sufficient  on  general  demurrer,  and  that,  if  ap- 
pellant desired  more  specific  averments  as  to  the  persons  who 
had  refused  employment  to  appellee,  it  should  have  called  for 
this,  by  pointing  out  the  specific  defect  by  proper  exception. 
For  the  errors  noticed  the  judgment  of  the  court  below  utU  be 
reversed,  and  the  cause  remanded. 

Libel— Publication  of  "  DiioharKa  Liit"— See  Bacon  v.  Michii^a  Cent, 
R.  Co.  (Micb.),  30  Am.  &  Eng.  R.  Cas.  633,  note,  637  j  s.  c,  31  li).  3s;. 
note,  363. 


Memphis  and  Charleston  R.  Ca 


(Teftnast*  Supreme  Court,  Afay  28,  1889.) 

Conductor — Permitting  Perton  en  Freight  Train  >ea)ntt  Rule*— hHtemnitf 
to  Company. — Where  the  conductor  of  a  freight  train,  in  violation  of  the 
rules  of  the  company,  allows  a  person  to  travel  thereon  without  a  special 
permit,  and  such  person  is  injured  through  the  negligence  of  other  servant 
of  the  company,  the  violation  of  the  conductor's  duty  in  so  pcrmiUing  tht 
injured  person  to  travel,  is,  as  in  a  question  between  the  conductor  anJ 
the  company,  the  proximate  cause  of  the  injury,  and  the  company  isen- 
tilled  to  indemnity  from  the  conductor  against  any  liability  10  the  injured 

Same — Breach  of  Contract — Joint  Tort-Feaion. — The  right  of  the  com- 
pany to  indemnity  under  such  circumstances  arises  from  the  conductor's 
breach  of  his  contract  of  employment  and  not  from  a  claim  to  contribu- 
tion between  joint  tort-feasor.';. 

Same— Set-off  againit  Judgmsnt  in  Favor  of  Conductor— InjunetiMi.— 
Where  a  conductor,  who  hai  been  injured  by  the  negligence  of  other  ser- 
vants of  the  company,  has  recovered  a  judgment  for  damages,  and  m 
action  has  been  brought  by  a  person  whom  the  conductor  allowed  to 
travel  on  the  train  against  the  company's  orders,  and  for  whose  injuries 
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the  conductor  is  bound  to  indemnif  j  the  company  against  liability,  a  court 
of  equity  will,  on  the  ground  of  equitable  set-off,  enjoin  the  collection  of 
the  judgment  in  (avor  oi  the  conductor  unlit  the  decision  of  the  suit  at 
tlie  instance  of  the  injured  passen^r. 

Sama—Qula  Timet  BI1l~1rreparabl«  Injury. — Under  such  circumstances, 
when  Lhe  conductor  is  insolvent,  the  bill  will  lie  as  ^uia  timet  bill  to 
prevent  an  iracparable  injury. 

Appeal  from  Chancery  Court,  Shelby  County, 

Bill  by  the  Memphis  &  Charleston  R.  Co.  for  an  injunction 
restraining  the  collection  of  a  judgment  rendered  in  favor  of 
T.  F.  Greer,  a  conductor  in  its  employ.  The  complainant  ap- 
peals from  an  order  sustaining  a  demurrer,  and  dismissing  the 
bill. 

Poston  &  PostoH  for  appellant. 

Pitts,  Hays  &  Meeks  for  appellee. 

Dickinson,  Special  Judge. — The  bill  charges  that  defendant, 
Greer,  recovered  a  judgment  in  this  court  for  $8000,  for  personal 
injuries  against  complainant,  the  Memphis  &  Charles- 
tor  R.  Co.,  and  that  defendant  is  about  to  enforce  *"  ' 
collection  of  the  same  ;  that  Greer  was,  at  time  of  injury  for 
which  he  recovered  said  judgment,  in  the  employ  of  complainant 
as  a  freight  conductor,  in  charge  of  a  freight  train;  that  there 
was,  at  this  time,  a  rule  of  said  company  in  force  prohibiting  any 
person  from  riding  on  its  freight  trains,  unless  by  special  permit 
from  the  superintendent  or  train-dispatcher,  and  that  this  rule 
was  known  to  Greer,  and  that  it  was  his  duty,  as  conductor,  to 
enforce  it;  that  at  the  time  Greer  was  injured  one,  Powell,  a 
kinsman  of  Greer,  was  riding  on  the  freight  train  of  which  Greer 
was  conductor,  without  the  requisite  permit,  and  in  violation  of 
said  rule,  and  with  Greer's  consent,  and  that  Greer  knew  he  was, 
in  permitting  this,  violating  the  rule  of  the  company,  which  it 
was  his  duty  to  enforce;'  that  in  an  accident  which  happened  to 
said  train  Powell  was  injured,  and  that  he  had  sued  compJainanc 
\n  the  courts  of  Mississippi  for  said  injuries,  in  the  sum  of  $5000: 
and  that  the  suit  was  pendingat  the  time  of  filing  this  bill.  The 
biJi  further  alleges  that  the  defendant  is  wholly  insolvent,  and 
prays  that  he  be  enjoined  from  collecting  $5000  of  said  judg- 
ment until  the  termination  of  the  Powell  esse,  and  that,  in  the 
event  judgment  should  be  recovered  by  Powell,  it  shall  be  satis- 
fied out  of  the  $5000  impounded.  Complainant  tendered  with 
its  bill  the  excess  of  the  judgment,  with  interest  and  costs,  in 
favor  of  Greer,  over  $5000,  and  the  chancellor  granted  a  fiat  for 
the  injunction,  conditioned  upon  the  execution  of  a  bond  in  the 
penalty  of  $10,000,  and  the  payment  into  court  of  said  excess, 
—all  of  which  was  done,  and  the  injunction  issued.  Defendant 
demurred,  and  assigned  11  grounds.  By  consent  of  parties,  the 
East  Tennessee,  Virginia  &  Georgia  R.  Co.  was  allowed  to  file 
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an  amended  and  supplemental  bill,  which  set  up  that  it  was  the 
lessee  of  complainant's  road,  and  was  operating  the  same,  and 
was  the  real  party  in  interest  in  respect  of  all  matters  involved 
in  litigation.  It  also  repeated,  in  substance,  the  allegations  of 
the  original  bill.  A  new  injunction  bond  was  given,  and  it  was 
agreed  that  the  injunction  already  executed  might  remain  in 
force.  The  defendant,  Greer,  was  paid  the  excess  over  $5000, 
and,  upon  the  execution  by  him  of  a  refunding  bond  in  the 
penalty  of  $10,000,  complainant  was  ordered  by  the  court  to 
pay  him  the  remaining  $5oo{X  which  was  done.  Defendant  re- 
lied upon  the  demurrer  filed  to  the  original  bill,  and  assigned 
three  additional  grounds.  The  cause  was  heard  upon  demurrer, 
and  the  chancellor,  dismissed  the  bill,  and  decreed  that  the  re- 
funding bond  be  cancelled,  and  from  this  decree  complainant 
appealed. 

The  grounds  of  demurrer,  14  in  number,  are  too  numerous  to 
be  set  forth  in  detail,  and,  besides,  the  same  question  is  presented, 
under  separate  assignments,  in  but  slightly  varying 
dcurnr*'  aspects.  Summarized  and  grouped,  they  present  the 
followingpropositions,  in  substance:  First.  Whether 
the  bill  can  be  maintained  under  the  head  of  equitable  set-off. 
because  of  the  want  of  any  present  subsisting  demand 
against  the  defendant;  the  demand  set  up  in  the  bill  bcin-j 
a  mere  possibility,  a  contingent  liability,  that  may  .never 
be  fixed.  Second.  As  the  bill  is  predicated  upon  a  Uabiliiy 
to  Powell  for  a  wrong,  this,  by  implication,  is  an  admission 
that  complainant  has  been  guilty  of  negligence;  and  therefore 
it  should  not  be  permitted  to  maintain  its  hill  to  make  defendant 
liable  to  it  for  losses  which  it  has  sustained  by  its  own  wrongful 
conduct.  Third.  That  complainant  cannot  make  defendant- 
answerable  to  it  for  such  losses  incurred  by  injuries  to  Powell, 
unless  it  alleges  that  the  injuries  occurred  through  the  default 
of  defendant  as  a  proximate  cause,  and  that  the  same  was  in  no 
wise  occasioned  by  any  negligence  of  complainant,  either  as  a 
proximate  or  concurrent  cause.  Fourth.  That,  though  it  be 
alleged  that  defendant  violated  his  duty,  yet  this  was  not  the 
cause  of  the  injury,  but  that  some  other  independent  act  of 
complainant  was  the  approximate  cause,  and  that,  therefore, 
complainant,  being  itself  a  wrong-doer,  cannot  call  upon  de- 
fendant for  contribution. 

The  theory  of  the  bill  is  that  one  of  the  duties  of  defendant's 
employment  was  to  prevent  persons  from  riding  on  the  train  of 
which  he  was  in  charge,  and  that,  in  violation  of  his 
•^■tfbriMi  obligations  to  the  company,  defendant  permitted 
niiwdkf  Powell  to  be  in  the  position  where  he  was  injured, 
I'artl'iletiaH.  ^""^  ^^"^  created  relations  between  Pciwell  and  com- 
plainant by  which  complainant  might  become 
liable    to    him.     The    contention    is    that,    no    matter    what 
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might  have  happened  to  the  train,  no  liability  could  have 
arisen  to  Powell  but  for  wrongful  and  conscious  violation 
by  defendant  of  a  rule  which  was  intended  to  protect  the 
company  from  exactly  such  responsibility,  and  for  the 
enforcement  of  which,  as  one  of  his  express  duties,  he  was 
employed.  Story  on  Agency,  §  217^,  says:  "Wherever  an 
agent  violates  his  duties  or  obligations  to  his  principal,  whether 
it  be  by  exceeding  his  authority  or  by  positive  misconduct,  or 
by  mere  negligence  or  omission  in  the  proper  functions  of  his 
agency,  or  in  any  other  manner,  and  any  loss  or  damage  thereby 
falls  on  his  principal,  he  is  responsible  therefor,  and  bound  to 
make  a  full  indemnity.  In  such  cases  it  is  wholly  immaterial 
whether  the  loss  or  damage  be  direct  to  the  property  of  the 
principal,  or  whether  it  arise  from  the  compensation  or  repara- 
tion which  he  has  been  obliged  to  make  to  third  persons  in  dis- 
charge of  his  liability  to  them  for  the  acts  or  omissions  of  his 
agent.  The  loss  or  damage  need  not  be  directly  or  immediately 
caused  fay  the  act  which  is  done  or  is  omitted  to  be  done.  It 
will  be  sufRcient  if  jt  be  fairly  attributable  to  it,  as  a  natural 
result  or  a  just  consequence."  The  above,  in  substance,  is 
quoted  and  approved  in  Walker  v.  Walker,  5  Heisk.  427.  The 
same  author,  after  citing  cases  where  the  agent  was  held  liable 
for  violation  of  duty,  although  other  causes  intervened  to  pro- 
duce the  injury,  says  (section  219):  "In  all  these  cases,  al- 
though the  misconduct  or  negligence  of  the  agent  is  not  the 
direct  and  immediate  cause  of  the  loss,  yet  it  is  held  to  be  suffi- 
ciently proximate  to  entitle  the  principal  to  recover  for  the  loss 
or  damage ;  for  otherwise  the  principal  would  ordinarily  be  without 
remedy  for  such  loss  or  damage,  since  the  same  objection  would 
applyinalmost  all  cases  of  this  sort."  Wharton  on  Agency,  §253, 
says:  "If  loss  was  immediately  attributable  to  casus,  or  the 
intervention  of  third  parties,  yet  this  constitutes  no  defence,  if 
the  principal  was  exposed  to  such  casus  or  intervention  by  the 
agent's  misconduct.  .  .  ■  The  supervening  loss  must  in  some 
way  be  connected  with  the  fault,  either  as  creating  the  loss  as  a 
cause,  or  as  determining  the  incidence  of  some  other  cause  of 
loss."  Sutherland  on  Damages  (volume  3,  p.  gi)  says,  in 
regard  to  liability  of  agents  for  violation  of  instructions  of  prin- 
cipal, as  follows:  "The  instructions  may  relate  to  measures 
deemed  expedient  by  the  principal  to  secure  himself  against  a 
contingent  or  possible  loss.  If  these  instructions  arc  disregarded, 
the  agent  will  not  be  heard  to  say  that  he  is  not  liable  by 
reason  of  the  uncertainty  of  the  loss,  if  it  happens,  for  it  is  a  loss 
in  contemplation  of  the  parties.  The  instructions  were  intended 
to  make  exemption  from  such  possible  loss  certain.  After  the 
disregard  of  such  instructions,  the  lo.'is,  when  it  occurs,  is  morally 
the  direct  consequence  of  the  agent's  breach  of  duty,  whatever 
may  be  the  immediate  physical  cause." 


zcdbvGoOgIc 


252  MEMPHIS   AND  CHAHLKSTON   B.   CO.   V.    GREER. 

It  is  said  that  this  principle  cannot  be  applied  in  this  case  bt- 
cause  Powell's  injury  must  have  occurred  through  some  negli- 
Dchadaat'i  gcncc  qI  Complainant,  for  otherwise  complainant 
actwuprvti-  could  not  bc  liable  to  him;  and  that  such  ne^i- 
■■touaaaf  gence,  and  not  the  act  of  Greer,  was  the  proximate 
twmhinud  cause ;  and,  moreover,  Greer,  though  in  default  htm- 
iktHMpur'  self  and  contributing  to  the  loss  of  complainant, 
cannot  be  held  liable  to  complainant  where  its  negligence  was 
concurrent  and  contributed  to  the  injury.  Railroad  companies 
operate  trains  by  subordinate  officers  and  servants.  Though 
there  may  be  no  negligence  on  the  part  of  its  controlling  oRiceci. 
it  is  nevertheless  answerable  to  injured  parties  for  the  negli- 
gence of  its  subordinate  officers  and  servants,  under  the  doctrine 
of  respondeat  superior,  just  the  same  as  if  it  were  an  individual 
and  had,  as  such,  been  personally  guilty  of  the  negligence  com- 
plained  of.  Freight  trains  are  not  adapted  to  the  carr}'i[ig  of 
persons,  either  with  speed,  safety,  or  convenience.  The  hazard 
is  far  greater  upon  them  than  upon  passenger  trains,  which  arc 
specially  designed  and  operated  for  transporting  persons.  This 
division  in  the  manner  of  performing  railway  service  is  based 
upon  practical  experience,  which  has  demonstrated  that  it  is  in 
the  interest  of  both  the  carrier  and  general  public.  It  is  general 
in  all  countries  where  railways  have  reached  an  advanced  stage 
of  development.  Complainant  has  limited  the  use  of  its  frei^t 
trains,  except  in  cases  where  special  permit  is  given,  to  the  trans- 
portation for  which  they  are  designed ;  and,  in  view  of  the  greater 
risk  to  life  and  limb  upon  such  trains,  and  the  consequent  liabil- 
ity, it  imposed  upon  defendant  the  duty  of  excluding  persons 
from  the  train  of  which  he  was  conductor,  and  of  preventing 
the  consummation  of  the  contractual  relation  of  common  carrier 
with  its  attendant  liability.  The  risks  intended  to  be  guarded 
against  may  have  been,  and  most  probably  were,  those  which 
might  result  from  the  negligence  of  its  own  servants.  If,  being 
aware  of  these  hazards  arising  from  the  necessary  emplo>'nient 
of  a  great  number  of  servants,  and  wishing  to  guard  against 
them,  it  contracted  with  defendant  and  paid  him  to  perforaia 
duty  which  would  have  effectually  protected  complainant  from 
any  liability  to  Powell,  and  if  defendant  may,  as  is  contended, 
wilfully  violate  his  contract,  and  annul  with  impunity  the  obli- 
gations of  his  employment,  and  create  for  complainant  the  very 
contractual  relation  he  agreed  to  prevent,  then  a  case  would  be 
presented  of  a  wrong  without  a  remedy,  and  a  breach  of  contract 
Avithout  liability,  and  an  abortive  though  careful  effort  to  guard 
against  danger,  with  no  power  to  avoid  the  consummation  of  a 
contract  entailing  liability  and  loss,  and  no  redress  for  the  dere- 
liction of  the  agent  who,  in  violation  of  his  duty,  created  the 
relation  from  which  the  contract  followed  as  a  direct  Iq^al 
consequence. 


DigiLizedbyGoOglc 


IXDESI>'ITY   BY    SEKVANT  TO   EMPLOYKK.  253 

The  conductor,  in  violation  of  his  duty,  placed  Powell  in  the 
position  where  he  was  injured,  and,  if  such  injury  was  the  result 
and  accident  caused  by  the  negligence  of  complainant's  other 
servants,  be  thus,  by  defendant's  act,  acquired  the  right  to  re- 
cover damages  from  complainant.  The  negligence  of  the  com- 
pany's  other  servants  in  causing  the  accident  would  not  have 
injured  Powell  but  for  the  misconduct  of  defendant.  But  for 
the  act  of -defendant  the  train  might  have  been  annihilated 
through  the  negligence  of  complainant's  other  servants,  and  yet 
no  injury  could  have  been  sustained  by  Powell.  While  Powell 
had  no  right  of  action  against  defendant,  and  as  between  Powell 
and  complainant  the  negligence  of  complainant  was  the  proxi- 
mate cause  of  the  injury,  yet,  as  between  complainant  and  de- 
fendant, the  wrongful  act  of  defendant  was  the  proximate  and 
efficient  cause  of  loss  to  complainant  should  it  have  to  pay 
Powell.  As  this  was  in  violation  of  his  duty  to  his  principal, 
defendant  ^ould  answer  for  loss  sustained.  Such  injuries  and 
losses  were  within  the  contemplation  of  his  contract,  and  the 
rule  which  was  known  to  him  put  him  fully  on  his  guard.  He 
assumed  the  risk  himself  when  he  violated  it.  He  cannot  admit 
that  he  has  breached  his  contract  in  failing  to  protect  complain- 
ant from  losses  occasioned  by  the  negligence  of  its  other  ser- 
vants, which  he  might  have  done  by  the  performance  of  a  simple 
duty,  but  deny  that  he  can  be  held  liable,  on  the  ground  that 
the  negligence  of  such  servants,  as  between  complainant  and 
Powell,  is  in  law  imputable  to  complainant.  The  obligation 
imposed  by  a  rule  of  law  upon  complainant  as  to  third  parties 
has  nothing  to  do  with  the  contractual  reponsibility  of  defend- 
ant. The  effect  of  such  a  rule  as  is  contended  for  would  be  to 
deprive  a  corporation  absolutely  of  the  beneht  of  a  contract 
having  for  its  purpose  the  employment  of  an  agent  to  protect 
it,  by  guarding  it,  in  a  way  fully  within  his  power,  against  the 
establishment  of  conditions  which  bring  strangers  within  the 
radius  of  injuries  that  may  accrue  through  the  negligence  of  its 
other  servants. 

It  is  further  argued  that,  as  both  complainant  and  defendant 
u-ere  neglectful,  complainant  cannot  sustain  this  action,  because 
there  can  be  no  contribution  between  wrong-doers.  „,  ,^,    ^ 
They  do  not  occupy  this  relation  to  each  other,  for,   ftr^,i\^ 
if  they  did,  then   Powell  would  have  had  a  right  ti»ifto«j»iBt 
bf  action  against  Greer,  which  he  did  not,  as  Greer  *»'*-'•«•"■. 
had  done  him  no  wrong.     He,  by  virtue  of  his  agency,  put  him 
under  the  protection  of  his  principal,  with  its  legal  consequences, 
and  that  is  what  is  now  complained  of.     It  is  not  contribution, 
but  indemnity,  that  is  asked  for  from  an  agent,  for  a  loss  occa- 
sioned by  his  misconduct.     The  action  is  for  a  breach  of  con- 
tract, and  ifot  against  a  co-tort-leasor. 
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The  chancellor  dismissed  the  bill  on  the  ground  that  it  could 
not  be  sustained  under  any  head  of  equity  jurisdiction  except  that 

of  equitable  set-off,  and  that  the  essentia!  element  of 
■riauTawi  u  3  present  subsisting  claim  is  wanting,  and  hence  com- 
•qaiMbia  h(<  plainant  has  no  remedy,  however  meritorious  his  right 
•"■  may  eventually  turn  out  to  be.     It  is  true  that  com- 

plainant has  no  present  fixed  demand,  and  it  may  defeat  Powell, 
and  hence  never  have  one  ;  but  if  the  allegations  of  the  bill  be 
true  as  to  the  contract  with  defendant,  and  his  violation  of  duty, 
then  it  is  manifest  that  complainant,  in  litigating  the  claim  of 
Powell  in  Mississippi,  is  makingia  contest  in  the  interest  of  de- 
fendant. The  action  of  complainant  which  redounds  to  benefit 
of  defendant  is  urged  as  a  ground  for  destroying  the  only  means 
of  indemnity  left  to  complainant.  The  allegation  in  the  bill, 
that  the  right  of  Powell  is  denied,  and  that  it  is  and  will  be  con- 
tested in  the  interest  of  this  defendant ;  for,  if  complainant  had 
admitted  unconditionally  in  this  bill  its  liability  to  Powell,  then 
such  admission  might  have  been  used  in  the  suft  pending  in 
Mississippi.  It  appears,  therefore,  in  this  case,  that,  while  com- 
plainant might  have  paid  the  claim  of  Powell,  and  thus  have 
acquired  such  a  subsisting  right  against  defendant  as  would 
have  justified  impounding  the  fund  until  it  could  have  been  ad- 
judicated, it  has  pursued  a  course  which  is  far  more  to  the  in- 
terest of  defendant,  and  is  making  a  fight  in  his  behalf.  The 
peculiar  relations  between  the  parties,  growing  out  of  the  facts 
surrounding  the  demand,  might  justify  the  application  of  the 
doctrine  of  equitable  set-off;  for,  as  stated  in  Parker  v.  Britt,  4 
Heisk.  249,  "  courts  of  equity  will  extend  the  doctrine  of  set-oit 
...  in  ail  cases  where  peculiar  equities  intervene  between  the 
parties." 

The   bill  will  lie  as  a  ^ia  timet  bill  to  prevent  irreparable 
injury  on  account  of  the  insolvency  of  defendant.     Such  a  bill 

was  sustained  when  it  was  brought  by  a  vendee  to 
(|^Ua«tMii  gnJQin  the  sole  devisee  of  his  vendor  from  disposing 

of  the  devised  property,  upon  the  allegation  that  he 
had  been  sued  for  the  land  purchased,  and  might  lose  it  by  a 
paramount  title,  and  that  if  the  property  should  be  aliened  he 
would  have  no  remedy  on  his  warranty,  and  thus  would  suffer 
irreparable  injury.  Baird  v.  Goodrich,  5  Heisk.  20.  In  that 
case  the  land  had  not  been  lost,  and  might  never  be,  but  the  bill 
was  sustained  as  a  quia  timet  bill,  notwithstanding  the  right 
to  sue  at  law  upon  the  covenant  of  seisin  unembarrassed.  It 
has  been  held  that  a  surety,  when  his  principal  is  insolvent,  may 
proceed  against  him  before  paying  the  debt.  Miller  v.  Speed, 
9  Heisk.  200,  201,  and  cases  there  cited  ;  Henry  v.  Compton,  2 
Head,  549.  And  so  the  doctrine  is  stated  in  3  Pom.  Eq.  Jur. 
§  1417.     Complaint  is  not  a  surety  of  defendant,  and  there  is  no 
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privity  between  defendant  and  Powell,  and  yet  it  is  answering  for 
the  default  of  defendant — a  default  in  respect  of  which  defend- 
ant is  primarily  liable  to  it,  the  same  as  he  would  be  under  a  con- 
tract of  suretyship.  As  between  them,  their  obligation  stands  on 
as  high  ground,  and  rights  under  it  should  be  protected  to  the 
same  extent.  It  would  be  contrary  to  natural  justice  to  permit 
Greer,  who  is  insolvent,  to  collect  his  entire  judgment  from  de- 
fendant, and  make  way  with  the  money,  and  by  the  interposi- 
tion of  such  defences,  defeat  the  right,  and  leave  complainant 
to  pay  Powell  for  an  injury  occasioned  by  Greer's  wrongful  act, 
and  in  violation  of  his  contract,  which  was  to  protect  complain- 
ant against  the  possibility  of  answering  for  such  accidents  to 
passengers.  Defendant  has  collected  all  of  the  money,  and  has 
given  a  refunding  bond  for  $10,000,  and  it  right  that  it  should 
remain  in  force. 

The  decree  of  the  chancellor  Is  reversed,  the  demurrer  is  over- 
ruled, the  refunding  bond  remains  in  full  force  and  effect,  and 
the  cause  ii  remanded  for  further  proceedings. 


Atchison,  Topeka  and  Santa  Fe  R.  Co. 


Mattor  Bnd  Sarvant— Liability  for  Acta  of  Sarvant — Scops  of  Sarvant'a 
Authority. — The  master  is  responsible  for  the  act  of  his  employee  or  ser- 
vant, when  the  act  is  done  in  the  prosecution  of  the  business  that  the  em- 
ployee or  servant  was  enrnged  by  the  master  to  do.  When,  therefore,  the 
employee  or  servant,  white  engaged  in  the  prosecution  of  the  master's  busi- 
ness, deviates  from  his  instructions  as  to  the  manner  of  doing  it,  this  does 
cot  relieve  the  master  from  liability  for  his  acts. 

Same— AMl>tanc«  employed  by  Servant—lnitruotioni—Llablllty  of  Com- 
pany,— Through  an  unavoidable  accident,  a  cattle  train  was  derailed,  and, 
to  clear  away  the  wreck,  it  was  necessary  to  release  the  cattle  from  two  or 
three  of  the  cars.  Some  of  the  cattle  so  released  escaped  from  control, 
and  ran  over  the  public  highway,  and  through  adjoining  fields.  The  rail- 
road's claim  agent,  whose  duty  it  was  to  look  after  the  cattle  and  see 
that  they  were  returned  to  the  company  for  reloading,  was  present  at  the 
wreck.  He  instructed  the  section  foreman  to  get  some  men  to  collect 
the  cattle  t(^ether  and  reload  them.  The  foreman  employed  a  young 
man  to  assist  in  rounding  up  and  driving  back  the  cattle,  and  told  him  to 
get  a  horse,  if  he  had  one,  to  aid  in  their  work.  The  young  man  took 
the  horse  ol  his  father,  without  the  latter's  knowledge  or  consent,  and 
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used  the  same  in  collecting  and  driving  back  the  cattle  to  the  can.  While 
being  used  in  the  service  of  the  company,  the  horse  was  severely  gored  and 
injured  by  one  of  the  cattle,  //e/d,  thai  as  the  section  foreman  and  young 
man  were  acting  in  th<e  companj^'s  business,  although  in  talcing  and  using 
the  horse  ihey  were  beyond  their  instructions,  the  company  is  liable  for 
the  damages  to  the  horse.  . 

Error  to  District  Court,  Johnson  County, 

On  the  2oth  day  of  September,  1886,  J.  D.  Randall  filed  his 
petition  against  the  Atchison,  Topeka  &  Santa  Fe  R.  Co., 
in  the  district  court  of  Johnson  county,  in  the  words 
and  figures  following,  to  wit,  [omitting  caption  :j  "  And  now 
comes  the  plaintiff,  and,  for  his  cause  of  action  a^inst  the  de> 
fendant  herein,  states  that  the  said  defendant,  the  Atchison, 
^^  Topeka    &    Santa    Fe  R.  Co.,  was    at    the    date 

of  the  grievances  hereinafter  complained  of,  has 
ever  since  been,  and  is  now,  a  corporation,  duly  authorized 
and  acting  under  and  by  virtue  of  the  laws  of  the  state  of  Kao- 
sas,  and  operating  its  line  of  railroad  through  said  county; 
that  on  October  16,  1884,  defendant  was  transporting  over  its 
line  of  road  through  Cedar  Junction,  in  said  county,  as  a  com- 
mon carrier,  a  large  number  of  Texas  steers,  animals-which  are, 
as  a  class,  of  an  ugly,  dangerous,  and  vicious  disposition,  from 
some  point  on  its  road,  to  plaintiff  unknown,  to  Kansas  City, 
Mo. ;  that,  while  so  transporting  said  steers,  the  defendant,  at 
Cedar  Junction,  allowed  some  ofthem  to  escape  from  the  cars, 
and  to  gore,  hook,  and  injure  a  certain  valuable  mare  belong- 
ing to  this  plaintiff ;  whereby  this  plaintiff  has  been  damaged  in 
the  sum  of  $75.00  in  medicines,  care,  and  attendance  in  attempt- 
ing to  cure  said  mare,  and  also  in  the  further  sum  of  $150.00  in 
deterioration  of  the  value  of  said  mare.  Wherefore  this  plain- 
tiff prays  judgment  against  the  said  defendant  for  the  sum  o( 
$150.00  and  for  costs  of  suit.  (2)  Plaintiff,  for  his  second  cause 
of  action  against  defendant  herein,  states  that  the  said 
defendant,  the  Atchison,  Topeka  &  Santa  Fe  R.  Co.,  was 
at  the  date  of  the  grievances  hereinafter  complained  of.  has 
ever  since  been,  and  is  now,  a  corporation,  duly  organized  and 
acting  under  and  by  virtue  of  the  laws  of  the  state  of  Kansas, 
and  operating  its  line  of  railroad  through  said  county;  that  on 
October  16,  1884,  defendant  was  transporting  over  its  line  of 
road,  through  Cedar  Junction,  in  said  county,  as  a  common  car- 
rier, a  large  number  of  Texas  steers,  which  were  and  are,  as  a 
class,  of  an  ugly,  dangerous,  and  vicious  disposition,  from  some 
point  on  its  road  to  plaintiff  unknown,  to  Kansas  City,  Mo. 
Plaintiff  says  that  defendant,  through  the  carelessness  of  its 
agents  and  servants  in  not  properly  turning  the  switch  near 
Cedar  Junction,  caused  some  of  the  cars  in  which  said  steers 
were  being  transported,  as  aforesaid,  to  be  broken  open,  so  that 
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some  of  the  steers  escaped  therefrom,  and  that  the  defendant, 
through  its  agents  and  servants,  carelessly  and  negligently  af- 
loived  said  steers  to  escape  from  their  custody,  and  to  run  at 
large  through  the  town  of  Cedar  junction  and  the  neighboring 
highways  and  commons  ;  and,  while  so  at  lar^e,  one  of  the  said 
steers  did,  on  the  said  i6th  day  of  October,  1884,  run  against, 
gore,  and  injure  a  valuable  mare,  the  property  of  this  plaintiff, 
while  in  the  public  streets  of  the  said  village  of  Cedar  Junction  ; 
whereby  this  plaintiff  has  been  damaged  in  the  sum  of  $75,00  in 
medicines,  care  and  attendance  in  attempting  to  cure  said  mare, 
and  also  in  the  further  sum  of  $150.00  in  deterioration  of 
the  value  of  said  mare.  Wherefore  plaintiff  prays  judgment 
against  said  defendant,  the  Atchison,  Topeka  &  Santa  Fe  R. 
Co.,  in  the  sum  of  $150.00,  and  costs  of  suit.  (3)  Plaintiff, 
for  his  third  cause  of  action  against  defendant  herein, 
states  that  the  said  defendant,  the  Atchison,  Topeka  &  Santa 
Fe  R.  Co.,  was  at  the  date  of  the  acts  hereinafter  com- 
plained of,  has  ever  since  been,  and  is  now,  a  corporation, 
duly  organized  and  acting  under  and  by  virtue  of  the  laws  of 
the  state  of  Kansas,  and  operating  its  line  of  railroad  through 
said  county;  that  on  October  16,  1884,  plaintiff  was  the  owner 
of  a  valuable  mare,  which  the  defendant,  through  its  agents  and 
servants,  took  from  plaintiff's  premises,  and  employed  in  and 
about  their  business  at  Cedar  Junction,  Kan.  Plaintiff  says  that 
the  taking  and  employment  of  said  mare,  as  aforesaid,  were 
without  his  knowledge  or  consent.  Plaintiff  further  says  that, 
while  so  employed  by  said  defendant,  his  said  mare  was  gored 
and  wounded  by  a  steer,  and  that  by  reason  of  said  acts  of  de- 
fendant he  has  been  damaged  in  the  sum  of  $75.00  in  procuring 
medicines  in  attempting  to  cure  said  mare,  and  that  he  has  been 
damaged  in  the  further  sum  of  $150.00,  in  deterioration  in  the 
value  of  said  mare  by  reason  of  said  injuries.  Wherefore  plain- 
tiff prays  judgment  in  the  sum  of  $150.00,  and  costs  of  suit.  J. 
W.  Parker  and  F.  N.  Hamilton,  Attorneys  for  Plaintiff."  On 
the  i6th  day  of  October,  1886,  the  railroad  company  filed  the 
following  answer:  "Now  comes  the  defendant  in  the  above- 
entitled  cause,  and  for  answer  to  plaintiff's  petition  denies  each 
and  every  allegation  threin  contained.  For  a  second  and  further 
defence,  the  defendant  says  that  the  animals  which  it  was  trans- 
porting as  a  common  carrier  at  the  time  of  the  ac- 
cident complained  of  by  plaintiff  were  of  the  class 
known  as  '  domestic  animals  ;'  that  the  defendant  had  no  know- 
ledge or  means  of  knowledge  of  said  animals,  or  any  of  them, 
being  of  an  ugly,  dangerous,  and  vicious  disposition,  to  a  greater 
extent  than  any  domestic  cattle.  The  defendant  therefore  prays 
judgment  for  costs.  Geo.  R.  Peck,  A.  A.  Hurd,  F.  R,  Ogg, 
Attys.  for  Defendant."  Subsequently  the  plaintiff  filed  a  reply 
88  A.  &  E.  B.  Cm,— IT 
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denying  every  allegation  in  the  answer  inconsistent  with  the 
petition.  Trial  was  had  at  the  May  term  of  the  court  for  1887, 
bt-'forc  the  Honorable  John  T.  Little,  judge  pro  tern.,  a  jury 
being  waived.  The  court  made  and  filed  the  following  conclu- 
sions of  fact:  (i)  That  the  defendant  is  a  common 
pjjj^*  carrier,  operating  a  railway  within  and  through  the 

county  of  Johnson  and  state  of  Kansas.  ^2^  That  in 
the  month  of  October,  1884,  the  defendant  was  transporting  on 
its  cars  a  mixed  lot  of  Texas  and  Colorado  steers  through  said 
county,  to  Kansas  City,  Mo.  (3)  That  at  Cedar  Junction,  in 
said  county,  without  any  fault  of  the  defendant,  the  cars  became 
derailed,  and  the  defendant's  serv'ants  opened  the  doors,  and 
negligently  permitted  said  steers  to  wander  over  and  through 
the  streets,  and  on  the  common,  in  and  through  said  Cedar 
Junction.  (4)  That  defendant,  by  its  servants,  ordered  the  sec- 
tion foreman  to  get  and  bring  said  steers  up  for  reloading,  (s) 
That  Sam  Randall,  a  son  of  the  plaintiff,  at  the  request  of  said 
foreman,  procured  the  horse  in  controversy  from  his  father's 
stable,  without  his  consent,  and,  in  driving  said  steers  to  the 
train,  one,  a  Texas  steer,  rushed  upon  the  horse,  and  gored  and 
wounded  him  in  the  side.  The  mare  was  the  absolute  property 
of  plaintiff.  (6)  That  plaintiff  nor  his  son  in  any  manner  con- 
tributed to  the  injury  of  the  horse.  (7)  That,  when  defendant's 
servants  turned  said  steers  out  of  the  cars,  they  were  negligent 
in  not  retaining  them,  as  they  might  have  done,  near  the  cars, 
and  within  their  own  enclosure.  (8)  That  by  the  negligence  of 
defendant's  servants  the  plaintiff  sustained  the  damage  com- 
plained of.  {9)  The  damage  sustained  by  plaintiff  for  the  injury 
of  the  horse  alone  was  $137.50.  (10)  That  Texas  steers  are 
naturally  vicious,  and,  when  permitted  to  run  at  large,  are  dan- 
gerous. (11)  That  after  the  wreck  it  was  necessary  to  uncar 
said  cattle  for  their  own  protection,  and  to  clear  the  wreck. 
And  thereon  the  court  found,  as  a  conclusion  of  law,  that  there 
was  due  to  the  plaintiff  from  the  defendant,  as  damages  to  said 
mare,  the  sum  of  $137.50.  Judgment  was  subsequently  entered 
in  favor  of  the  plaintiff,  and  against  the  defendant,  for  that 
amount,  together  with  all  costs.  The  railroad  company  except- 
ed and  bring  the  case  here. 

Geo.  R.  Peck,  A.  A,  Hurd,  and  F.  R.  Ogg  for  plaintiff  in  error. 

Parker  &  Sea/on  for  defendant  in  error. 

HORTON,  C.J. — It  appeared   upon  the  trial  in  this  case  that 
on  the  morning  of  October  16,  1884,  through  an  unavoidable  ac- 
cident, a  cattle  train  upon  the  road  of  the  Atchison,  Topeka  & 
Santa  F6  R.  Co.  was  derailed  near  Cedar  Junction, 
in   Johnson   ctounty,  and  two  or  three  of   the  cars 
thrown  from  the  track ;  that,  in  order  to  clear  the  wreck,  it  was 
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necessary  to  let  out  the  cattle  from  some  of  the  cars,  and  these 
were  driven  ii}to  a  sort  of  pocket  in  the  fences  along  the  right 
of  way ;  that  while  the  men  were  engaged  in  clearing  away  the 
wreck  and  getting  the  cars  upon  the  track,  some  of  the  cattle 
escaped  out  of  the  pocket,  running  through  the  streets  of  the 
Junction,  and  on  the  hill-side,  in  the  brush  ;  that  they  were  at 
large  for  the  space  of  four  hours, — it  having  taken  that  time  to 
clear  the  wreck  away  ;  that  C.  M.  Foulks,  the  railroad's  claim 
agent,  was  present  at  the  wreck,  and  that  it  was  his  duty,  to- 
gether with  those  he  might  employ,  to  look  after  the  cattle,  and 
return  them  to  the  control  of  the  company;  that  Mr,  Foulks 
instructed  the  section  foreman,  Joe  Landry,  "to  get  some  men, 
and  we  would  drive  those  cattle  around,  and  take  them  up  and 
reload  them ;"  that  Landry  saw  Samuel  Randall,  the  son  of 
J.  D.  Randall,  the  plaintiff,  upon  the  street;  that  he  asked  him 
"  if  he  would  go  and  hunt  the  cattle  and  get  them  in  the  corral ;" 
that  he  also  asked  him  "if  he  had  a  horse  to  ride;"  that  he 
answered,  "  He  had ;"  that  young  Randall  procured  his  father's 
young  mare  without  leave  or  license,  and  assisted  the  other 
employees  in  recovering  and  driving  back  the  cattle ;  that  after 
being  driven  back  to  the  cars,  but  before  the  catfie  were  re- 
loaded, one  of  them  (a  Texas  or  Colorado  steer),  being  excited 
and  angry,  ran  against  and  gored  severely  the  mare  belonging 
to  plaintifT,  Afterward  Samuel  Randall  was  paid  by  the  rail- 
road company  for  his  work  in  assisting  in  recovering  and  driv- 
ing the  cattle.  Subsequently  the  plaintiff  brought  his  action 
against  the  railroad  company  to  recover  for  the  injury  to  his 
mare,  alleging,  among  other  things,  that  the  taking  and  employ- 
ing of  his  mare  were  without  his  knowledge  and  consent,  and 
that  he  was  damaged  in  the  sum  of  $75  in  procuring  medicines 
and  attention  for  the  mare,  and  in  the  further  sum  of  the  $150 
for  the  deterioration  in  the  value  of  the  mare  by  reason  of  her 
injuries.  The  case  was  tried  to  the  court  without  a  jury,  and 
judgment  rendered  against  the  defendant  for  $137.50,  together 
with  all  costs.  We  think  it  unnecessary  to  refer  to  the  first  and 
second  counts  of  the  petition,  and  therefore  shall  confine  our- 
selves to  the  question  whether,  upon  the  undisputed  evidence, 
the  railroad  company  was  responsible,  under  the  allegations  of 
the  third  count,  for  the  damages  recovered. 

On  the  part   of  the   railroad   company  it  is  contended  that 
Landry,  the  section  foreman,  had  no  authority  to  hire  or  use 
the  mare,  and  therefore  that  the  employment  of  the 
plaintiff's  son,  with  the  mare,  was  beyond  his  author-  j^'^aVibliiti 
ity,  and  that  the  railroad  company  is  not  responsible  rsropioj- 
for  this  act,  and  therefore  not  liable  for  the  use  of  ""to'pW"- 
the  mare  in  driving  up  the  cattle,  or  for  her  being        '"'' 
brought   near  the  wreck  where   she  was  injured.     Under  the 
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cvidence  in  the  case,  Landry  and  young  Randall  were  the  em- 
ployees or  servants  of  the  railroad  company.  They  were,  at 
the  time  the  mare  was  taken,  used,  and  injured,  engaged  in  the 
service  of  the  raihoad  company.  There  is  no  pretence  that 
either  Landry  or  Randall  was  endeavoring  to  do  anything  for 
themselves.  It  is  scarcely  possible  that  young  Randall  could 
have  used  the  mare  as  he  did,  in  rounding  up  and  driving  the 
cattle,  without  being  seen  by  Mr.  Foullcs,  who  had  full  authority 
to  represent  the  company.  The  horse  used  by  Randall  was 
useful  in  recovering  and  driving  the  cattle,  and  all  of  the  acts 
done  by  Landry  and  Randall  were  done  by  them  in  the  prose- 
cution of  the  business  of  the  company.  It  is  not  to  be  relieved 
because  Landry  departed  from  his  instructions  in  collecting  and 
driving  the  cattle.  The  test  of  the  master's  responsibility  for 
the  act  of  his  servant  is  not  whether  the  act  was  done  according 
to  the  instructions  of  the  master  to  the  servant,  but  whether  it 
was  done  in  the  prosecution  of  the  business  that  the  servant 
was  employed  by  the  master  to  do.  It  is  true, that  Mr,  Foulks. 
instructed  Landry  to  get  men,  not  horses,  to  assist  in  driving 
and  reloading  the  cattle;  but  young  Randall  did  not  know  the 
limit  of  Landry's  instructions.  He  acted  upon  the-  request  of 
Landry,  and  his  acts,  as  well  as  those  of  Landry,  where  in  the 
furtherance  of  the  company's  business.  None  of  the  employees 
or  servants  of  the  company  objected  to  the  use  of  the  mare, 
and,  as  the  cattle  were  scattered  about  in  various  directions  for 
half  a  mile,  the  use  of  the  mare  was  beneficial  and  necessary. 
Landry,  for  the  benefit  of  the  company,  directed  young  Ran- 
dall to  get  the  mare,  and  the  company  is  responsible,  although 
the  act  of  Randall  was  wrongful  in  taking  the  mare  without  his 
father's  knowledge  or  consent. 

"To  make  the  corporation  responsible  it  is  not  necessary,  as 
plaintiffs  in  error  contend,  that  the  principal  should  have  di- 
rectly authorized  the  particular  wrongful  act  of  the  agent,  or 
should  have  subsequently  ratified  it.  Judge  Story,  in  treating 
of  the  liability  of  principals  for  the  acts  of  their  agents,  says 
that  'the  principal  is  held  liable  to  third  persons  in  a  civil  suit 
for  the  frauds,  deceits,  concealments,  misrepresentations,  torts, 
negligences,  and  other  malfeasances  or  misfeasances  and  omis. 
sions  of  duty  of  his  agent,  in  the  course  of  his  employment,  al- 
though the  principal  did  not  authorize  or  justify  or  participate 
in  or  indeed  know  of  such  misconduct,  or  even  if  he  forbade  the 
acts  or  disapproved  of  them."  And  to  sustain  this  he  cites 
numerous  authorities,  'In  all  such  cases.'  he  says, 'the  rule 
applies,  respondeat  superior,  and  it  is  founded  upon  public  policy 
and  convenience ;  for  in  no  other  way  could  there  be  any  safety 
to  third  persons  in  their  dealings  either  directly  with  the  prin- 
cipal, or  indirectly  with  him,  through   the   instrumentality  of 
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agents."  Story  Ag.  §  452;  Wheeler  &  Wilson  Manuf.  Co.  v. 
Boyce,  36  Kan.  350,  17  Am.  &  Eng.  Corp.  Cas.  55  ;  Ochsenbein 
V.  Shapley,  85  N.  Y,  214;  Cosgrove  v.  Ogden,  49  N.  Y.  255; 
Carretzen  v.  Duenckel,  50  Mo,  104.  The  mare  of  the  plaintiff 
was  taken  from  a  place  of  security,  and  brought  by  the  em- 
ployees of  the  railroad  company,  for  the  use  of  the  company, 
into  a  place  of  danger,  and  there  was  injured  without  the  fault 
or  negligence  of  the  owner.  For  the  damages  resulting  from 
the  injury  the  company  is  liable,  because  we  have  already  held 
that  the  company  is  liable  for  the  acts  of  Landry  and  young 
Randall  done  in  rounding  up,  driving,  and  reloading  the  cattle. 
With  the  views  expressed,  the  other  matters  discussed  in  the 
briefs  need  not  be  examined  or  decided.  The  judgment  of  the 
district  court  will  be  affirmed.     All  the  justices  concurring. 


Columbus  and  Rome  R.  Co. 

{79  Ga.  460.) 

Master  and  Servant— Ho mtcidt  by  Station  Agent— Liability  of  Company.— 
A  railroad  company  is  liable  in  damages  for  tlie  wrongful  liomicide  of  its 
customer  committed  by  its  depot  agent  in  bis  office  while  the  customer 
was  lawfully  there  for  the  transaction  of  business  with  such  agent  apper- 
taining to  his  agency.  Tliis  results  from  the  Code,  §  3033,  which  renders 
all  railroad  companies  liable  (or  damages  done  by  any  person  in  their 
'employment  and  service  unless  their  agents  have  exercised  all  ordinary 
care  and  diligence. 

Same — Servant'!  Insanity — Knowledge  of  Employer. — While,  as  a  general 
rule,  any  mental  disease  or  infirmity  which  would  excuse  the  agent  froni 
criminal  responsibility  would  also  excuse  the  company  from  civil . respon- 
sibility, this  would  not  be  available  if  the  company  employed  the  agent 
Snd  assigned  him  to  duty  with  knowledge  of  his  insane  condition,  or  of 
is  being  subject  to  sudden  lits  of  insanity. 

Same— Juritdlction  of  Action— Locus  of  Act.- No  matter  where  the 
contract  of  employment  by  the  company  with  the  ageni  was  made,  the 
homicide  being  committed  at  the  place  where  the  agent  was  assigned  to 
duty,  and  where  he  was  serving  the  company  at  the  time  of  the  wrongful 
act,  the  cause  of  action  originated  at  that  place,  and  tlie  superior  court  of 
that  county  has  jurisdiction.  (Ga.  Code,  g  34061  Georgia  K.  Co.  ii.  Oaks, 
$2  Ga.  410O 

Error  from  Superior  Court,  Harris  County. 

Z.  F.  Garrard  for  plaintiff  in  error. 

Peabody,  Brannon  &  Battle  for  defendant  in  error. 
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Bleckley,  C.J. — Mrs.  Christian  brought  her  action  against 
the  Columbus  &  Rome  R.  Co.,  a  corporation  in  this 
GtMrtM«4.  state,  for  the  homicide  of  her  husband.  The  declara- 
tion alleges  that  her  husband,  while  in  the  agent's 
office  for  the  transaction  of  business  pertaining  to  the  agency, 
the  business  of  the  husband  with  the  company,  was  killed  by 
the  agent ;  and  it  alleges  moreover,  that  the  agent  was  subject 
to  disease  and  aberration  of  mind,  and  that  the  company 
employed  him  knowing  that  fact.  His  disease  was,  or  became 
at  intervals,  homicidal  mania.  The  declaration  was  demurred 
to  on  two  grounds  :  (i)  as  not  setting  out  any  cause  of  action  ; 
and  (2)  as  not  showing  jurisdiction  of  the  court,  the  action  being 
brought  in  Harris  county,  where  the  homicide  was  committed, 
and  not  in  Muscogee  county,  where  the  charter  located  the 
principal  office  of  the  corporation.  The  demurrer  was  sustained 
and  the  suit  dismissed. 

1.  With  respect  to  the  cause  of  action,  we  hold  that  under 
Liaiiii(T*r  the  Code,  §  3033,  a  railway  company  is  liable  for  any 
™^"jj^  damage  done  by  any  person  in  its  employment  and 
tgtut.  service  unless  the  agents  of  the  company  have  exer- 
cised all  ordinary  and  reasonable  care  and  diligence.  This  is 
the  express  provision  of  the  Code,  and  is  founded,  not  upon  the 
act  1855-6  (as  indicated  in  the  margin),  but  upon  the  act  1853-4. 
We  think  that  while  the  act  of  1853-4  rn^y  "ot  have  been 
intended  originally  to  be  so  broad,  and  may  have  contem- 
plated a  restriction  to  injuries  .resulting  from  the  running  of 
trains,  etc.,  the  codifiers  extended  it  to  all  damages  caused  by 
persons  in  the  employment  and  service  of  railroad  companies, 
whether  engaged  in  running  trains,  etc.,  or  not ;  and  this  provision 
of  the  Code  has  been  adopted  as  law  by  the  constitution,  and  is 
law  now.  So  that,  if  the  agent  killed  this  lady's  husband 
wrongfully,  the  company  is  liable  for  it,  under  the  facts  alleged' 
in  this  declaration. 

2.  We  think  also  that,  if  the  homicide  was  the  result  of 
insanity  and  the  railroad  company  was  faultless  in  regard  to 
i>*MitTwni  employing  the  agent,  anything  that  would  excuse 
MflBHim*  the  agent  criminally  from  the  act  would  excuse  the 
wltiuliVrklu  '^'l''0^d  company  civilly.  But  this  declarationalleges 
■■  aiipi*7i>s  that  the  railroad  company  employed  him  knowing  his 
•«•■'•  infirmity  ;  and  that  of  course  subjects  the  company 
to  the  consequences,  if  it  be  true.  TJieir  employment  of  an 
improper  person,  to  come  in  contact  with  the  public  as  their 
agent,  would  be  gross  misconduct. 

3.  With  respect  to  the  question  of  jurisdiction,  it  was  tnsistedr 
as  the  contract  between  the  company  and  the  agent  was  made 
in  Harris  county,  or,  at  all  events,  as  it  did  not  appear  that  it  was 
made  there,  there  was  no  jurisdiction  save  in  Muscogee  county. 
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where  the  principal  office  of  the  corporation  is  located.  We 
think  otherwise.  No  matter  where  that  contract  was 
made,theagentwasput  to  servethe  company  in  Harris  t'^^Mn!" 
county;  and  the  act  done  by  the  agent  there  was  the 
cause  of  action,  The  cause  of  action  was  not  the  contract  of 
employment  of  the  agent,  but  what  he  did  after  being  employed ; 
and  it  has  been  ruled  by  this  court,  in  Geoi^ia  R.  Co.  v.  Oaks, 
$2  Ga.  410,  that  a  widow  suing  for  the  homicide  of  her  husband 
may  bring  her  action  in  the  county  in  which  the  homicide  was 
committed.  Code,  §  3406.  The  head-notes  are  to  be  read  as 
a  part  of  this  opinion.     Judgment  reversed. 


Anderson  e(  al. 


iTixas  Court  of  Appeals,  February  2,  1889.) 

Negtigont  Homtclda — Indlctmant — Sufficlancy — Failure  to  Obterva  P«r- 
(on  on.Track. — An  indiciinent  charging  substantially  that  those  in  charge 
of  an  engine  and  tender  did  back  the  engine  and  tender  carelessly,  witli- 
out  giving  any  warning',  and  without  first  looking  out  for  persons  on  the 
track,  and  by  said  negligence  and  carelessness  one  M.  was  struck  and 
killed,  and  thai  his  danger  might  have  been  discovered  by  the  defendants 
by  the  eiercise  of  reasonable  care,  sufficiently  charges  an  offence  under 
Tex.  Pen.  G>d^,  art.  579,  which  declares  the  killing  of  any  person  by  neg- 
ligence and  carelessness  in  the  performance  of  a  lawful  act  to  be  punish- 
able as  negligent  homicide. 

Same— Brakemen— Duty  to  Look  Out  for  Obftructioni. — Brakemen  trav- 
elling upwn  an  engine  and  tender  in  the  discharge  of  their  duties  are 
under  no  legal  duty  to  look  out  for  persons  and  obstructions  on  the  track, 
and  are  not  guilty  of  negligent  homicide  by  reason  of  the  fact  that  they 
might  have  observed  a  child  upon  the  track  previous  to  its  being  struck 
and  killed. 

Appeal  from  Circuit  Court,  Polk  County. 

Indictment  against  O.  Torgerson,  engineer,  J.  A.  DeCogne, 
fireman,  and  Alexander  Anderson  and  Joe  Woods,  brakemen,  in 
the  employment  of  the  Houston,  East  &  West  Texas  R.  Co.,  for  • 
negligent  homicide  of  the  first  degree,  alleging  sub- 
stantially that  on  February  7,  1887,  while  engaged 
as  workmen  in  running  an  engine  and  tender  on  said  railroad, 
said  Torgerson,  De  Cogne,  Anderson,  and  Woods  did  back  said 
engine  and  tender  negligently  and  carelessly,  without  ringing 
the  bell  or  blowing  the  whistle,  and  without  giving  any  warning, 
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and  without  first  looking  to  see  if  any  person  was  likely  to  be 
injured  thereby,  and  by  said  negligence  and  carelessness  one 
Sing  Morgan  was  struck  by  said  engine  and  tender,  so  run,  and 
the  death  of  said  Morgan  was  caused  by  said  negligence  and 
carelessness — the  said  Morgan  being  at  the  time  in  a  position 
to  be  struck  by  said  engine  and  tender,  which  fact  would  have 
been  known  by  said  Torgerson,  De  Cogne,  Anderson,  and  Woods 
if  they  had  used  that  degree  of  care  and  caution  which  a  man  of 
ordinary  prudence  would  use  under  like  circumstances,  there 
being  then  and  there  an  apparent  danger  of  causing  the  death 
of  said  Morgan  and  of  other  persons  passing  on  said  railroad 
and  highway.  Torgerson,  engineer,  and  De  Cogne,  fireman,  not 
having  been  arrested,  the  appellants  Anderson  and  Woods, 
brakemen,  were  put  on  trial,  pleaded  not  guilty,  waived  a  jury, 
and  submitted  the  case  to  the  court.  Judgment  was  rendered 
finding  appellants  guilty  of  negligent  homicide  of  the  first  de- 
gree and  assessing  their  punishment  at  a  fine  of  $250  each. 
Motion  for  new  trial  was  made  and  overruled,  and  the  defend- 
ants  appealed. 

The  statute  under  which  the  indictment  was  found  is  as  fol- 
lows: "If  any  person  in  the  performance  of  a  lawful  act  shall 
by  negligence  and  carelessness  cause  the  death  of  another,  he  is 
guilty  of  negligent  homicide  of  the  first  degree."  Tex,  Pen. 
Code,  art.  579. 

R.  S.  Loi'eit  for  appellants, 

W.  L.  Daxidson^  Asst.  Atty.-Gen.,  for  the  State. 

Wilson,  J. — This  appeal  is  from  a  conviction  of  negligent 
homicide  in  the  first  degree.  The  indictment  charges  the  ap- 
pellants and  two  other  persons,  jointly,  with  the  commission  of 
the  ofTence.  Appellants  only  were  put  upon  trial,  and  the  pun- 
ishment assessed  was  a  fine  of  S250  against  each  of  them.  We 
udietmnit  think  the  indictment  is  a  good  one.  It  follows  the 
hcM  to  b«  iif-  statute  defining  the  offence,  and  alleges  all  the  elc- 
iidcBt.  mcnts  of  the  offence,  setting  forth  specifically  the 

acts  and  omissions  of  the  defendant,  alleging  that  said  acts  and 
omissions  caused  the  death  of  the  deceased.  Penn,  Code,  art. 
579.  It  was  not  error  to  refuse  to  permit  De  Cogne  to  testify 
in  behalf  of  the  defendants.  It  was  made  to  appear  by  the  state 
that  said  Dc  Cogne  was  one  of  the  persons  jointly  charged  with 
defendants  with  tlie  same  homicide,  but  charged  under  a  differ- 
ent name,  the  true  name  of  said  De  Cogne  having  been  mis- 
taken by  the  grand  jury  presenting  the  indictment  Said  De 
Cogne  was  an  incompetent  witness  in  behalf  of  defendants,  he 
being  in  fact  a  principal  in  the  offence,  and  in  reality,  but  under 
another  name,  charged  as  such  in  the  indictment.  Code  Crim. 
Proc.  art.  731. 
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As  we  view  the  evidence  and  the  law  applicable  thereto,  this 
conviction  is  not  warranted.  These  appellants  were  brakemen. 
They  had  no  control  whatever  of  said  engine  and  Br«k*«»nii>t 
tender.  They  were  riding  upon  the  same  for  the'iniiiBiHiiidu 
purpose  merely  oT  performing  tiieir  specific  duties  as  ""f  imh-*"'. 
brakemen,  which  duties  had  no  connection  with  or  *"'  *"  '' 
relation  to  the  homicide.  It  was  the  exclusive  duty  of  the 
engineer  and  fireman  to  operate  said  engine  carefully ;  to  look 
out  for  obstructions  on  the  track  ;  to  give  signals  of  danger  when 
necessary-  With  these  duties  appellants  were  in  no  way  con- 
cerned. They  had  no  right  to  start  the  engine  in  motion,  to 
blow  the  whistle,  to  ring  the  bell,  to  stop  the  engine,  or  other- 
wise to  control  its  movements.  They  performed  no  act  which 
connected  them  with  the  death  of  the  child.  It  is  only  for  a 
supposed  omission  of  duty  on  their  part  that  they  have  been 
convicted  of  negligent  homicide :  they  omitted  to  look  out  for 
obstructions  on  the  track.  They  might  have  seen  the  child  in 
time  to  save  its  life,  but  they  omitted  to  see  him;  or,  if  they 
did  see  him,  they  omitted  to  stop  the  train,  or  to  signal  the  en- 
gineer to  stop  it.  Were  these  omissions  criminal,  within  the 
meaning  of  the  statute  defining  negligent  homicide  ?  We  think 
not;  bi:cause  to  constitute  criminal  negligence  or  carele.'isness, 
there  must  be  a  violation  of  some  duty  imposed  by  law,  directly 
or  impliedly,  and  with  which  duty  the  defendant  is  especially 
charged.  Mr.  Wharton  sayst  "  Omissions  are  not  the  basis  of 
penal  action  unless  they  constitute  a  defect  in  the  discharge  of 
a  responsibility  with  which  the  defendant  is  especially  invested." 
Whart.  Horn,  §  72.  Again,  this  author  says,  in  treating  of 
omissions  by  those  charged  with  machinery,  etc. :  "  The  respon- 
sibility of  the  defendant,  which  he  thus  fails  to  discharge,  must 
be  exclusive  and  peremptory.  A  stranger  who  sees  that,  unless 
a  railway  switch  is  turned  or  the  car  stopped,  an  accident  may 
ensue,  is  not  indictable  for  not  turning  the  switch  or  stopping 
the  car.  The  reason  for  this  is  obvious.  To  coerce  by  criminal 
prosecution  every  person  to  supervise  all  other  persons  and 
tilings  would  destroy  that  division  of  labor  and  responsibility 
by  which  alone  business  can  be  safely  conducted,  and  would  es- 
tablish an  industrial  communism  by  which  private  enterprise 
and  private  caution  would  be  extinguished.  Nothing  can  be 
effectually  guarded  when  everything  is  to  be  guarded  by  every- 
body. No  machinery  could  be  properly  worked  if  every  passer-by 
were  compelled  by  the  terror  of  a  criminal  prosecution  to  rush 
in  and  adjust  anything  that  might  appear  to  him  to  be  wrong,  or 
which  was  wrong,  no  matter  how  it  might  happen  to  appear. 
By  this  wild  and  irresponsible  interference  even  the  simplest 
forms  of  machinery  would  be  speedily  destroyed."  Id.  §  80. 
And  upon  the  subject  of  omission  to  give  warning  of  danger,  the 
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same  author  says:  "The  test  here  is,  Is  such  notice  part  of  an 
express  duty  with  which  the  defendant  is  exclusively  charged? 
If  so,  he  is  responsible  for  injury  which  is  the  regular  and 
natural  result  of  his  omission  ;  but  if  not  so  bound,  he  is  not  so 
responsible."  Id.  §  8i.  These  rules  of  the  common  law  are  not 
inconsistent  with  our  statute,  but  are  in  harmony  therewith,  as 
we  construe  it. 

As  we  understand  both  the  common  law  and  the  statute,  there 
can  be  no  criminal  negligence  or  carelessness  by  omission  to  act 
unless  it  was  the  especialduty  of  the  party  to  perform  the  act 
omitted.  Negligence  or  carelessness  by  omission  presupposes 
duty  to  perform  the  act  omitted,  and  cannot  in  law  be  imputed 
except  upon  the  predicate  of  duty.  In  this  case  the  evidence 
is  uncontradicted  and  clear  that  appellants  did  not  do  any  act  or 
omit  to  do  any  legal  duty  with  reference  to  the  deceased  child. 
In  law  they  are  no  more  responsible  for  the  death  of  the  child 
than  any  other  person  who  was  present  and  witnessed  the  acci- 
dent. They  were  strangers  to  the  transaction,  in  contemplation 
of  the  law,  because  they  were  not  charged  with  any  duty  with 
respect  to  it.  We  arc  of  opinion  that  the  conviction  is  contrary 
to  the  law  and  the  evidence,  and  therefore  the  said  judgment  is 
reversed  and  the  cause  remanded. 

Criminat  Liability  of  Raltway  S«rvantt. — The  general  rule  is  that  tvery 
person  placed  in  a  situation  in  which  bis  act  may  affect  the  safety  o(  others 
must  take  all  precautions  to  guard  against  risk  to  them  arising  from  what 
he  is  doing.  A  failure  to  do  this,  resulting  in  death  to  another,  is  man- 
slaughter. In  re  P^iton,  2  Broun  (Sc),  525.  When  a  collision  occurs  on 
a  railway  and  death  is  caused,  the  person  responsible  Is  the  man  actually 
in  charge  of  the  engine,  and  whose  negligence  caused  the  accident  at  the 
time  of  the  collision.  Reg.  v.  Birchall.  4  F.  &  F.  10S7.  A  telegraph  officer 
of  a  railway  was  chatted  with  manslaughter,  or  culpable  neglect  of  duty, 
in  so  far  as  he  had  neglected  to  turn  on  a  certain  signal,  and  in  consequence 
ol  that  neglect  a  collision  took  place  by  which  one  person  was  killed  and 
several  others  severally  injured.  A  conviction  under  the  indictment  was 
sustained.     In  ri  Rowbotliam,  1  Irvine  (Sc),  89. 

Where  a  fatal  railway  accident  had  been  caused  by  the  train  running  off 
the  line  at  a  spot  where  rails  had  been  taken  up  without  allowing  sufficient 
time  to  replace  them,  and  also  without  giving  sufficient,  or.  at  all  events, 
effective,  warning  to  the  engineer,  and  it  was  the  duty  of  the  foreman  of 
pUiie-layers  to  direct  when  the  work  should  be  done,  and  also  to  direct 
effective  signal!)  to  be  given,  it  was  held  that,  although  he  was  under  the 
KCneral  control  of  the  inspector,  the  inspector  was  not  liable,  but  that  the 
foreman  was,  assuming  his  negligence  to  have  been  a  material  and  a  sub- 
stantial cause  of  the  accident,  even  although  there  had  also  been  negli- 
gence on  the  part  of  the  engine-driver  in  not  keeping  a  sufficient  lookout, 
Reu,  V.  Benee,  4.  F.  &  F.  504. 

Upon  a  trial  for  manslaughter,  it  appeared  that  the  prisoner  was  the 
driver  and  the  deceased  was  the  hreman  of  a  locomotive  on  a  railway,  and 
thiit  the  death  of  the  latter  was  caused  by  the  engine  coming  into  collision 
with  a  train  standing  on  the  s^me  line,  owing  to  a  neiiilect  on  the  part  of 
the  person  in  charge  of  the  engine  to  keep  a  sufficient  lookout.     There 
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was  evidence  that  it  was  the  duty  oF  the  prisoner  or  oF  the  deceased  to 
keep  a  lookout;  but  there  was  no  evidence  as  to  which  of  the  two  was 
charged  with  the  duty  at  the  time  of  the  collision.  f/M,  thai  the  prisoner 
was  entitled  to  an  acquittal,     Reg.  v.  Gray,  4  F.  &  F.  1098. 

On  an  indictment  af^ainst  an  engine-driver  and  a  fireman  of  a  railway 
train  for  manslaughter  of  persons  killed  while  travelling  in  a  preceding 
train,  by  the  prisoner's  train  running  into  it.  it  appeared  that  on  the  day 
in  question  special  instructions  had  been  issued  to  them,  whicii  in  some 
respects  differed  from  the  general  rules  and  regulations,  and  altered  the 
signal  for  danger  so  as  to  make  it  mean  not  "  stop,"  but  "  proceed  with 
caution;"  that  the  trains  were  started  by  ihe  superior  officers  of  the  com- 
pany irregularly  at  intervals  of  about  five  minutes:  that  the  preceding 
tr<iin  had  stopped  for  three  minutes  without  any  notice  to  the  prisoners 
except  the  signal  for  caution:  thai  their  train  was  being  driven  at  an 
excessive  rate  of  speed,  and  that  then  they  did  not  slacken  immediately 
on  perceiving  the  signal,  but  almost  immediately:  and  that,  as  soon  as 
they  saw  the  preceding  train,  they  did  their  best  to  stop  but  without  avail. 
//eiii,  that  the  special  rules,  in  so  far  as  not  consistent  with  the  general 
rules,  superseded  them;  that  if  the  prisoners  honestly  believed  they  were 
observing  them  and  they  were  not  obviously  illegal,  they  were  not  crim- 
inally responsible:  and  that  the  fireman,  being  bound  to  obey  the  directions 
of  the  engine-driver  and,  so  far  as  appeared,  having  done  so,  there  was  no 
Case  against  him.  Reg.  v.  Trainer,  4  F.  &  F.  105.  See  also  Reg.  v. 
Ledger,  2  F.  &  F.  857. 

By  24  and  25  Vict.  c.  100.  §  34,  whosoever  by  any  unlawful  act  or  by 
any  wilful  omission  and  neglect  shall  endanger  or  cause  to  be  endangered 
the  safety  of  any  f)erson  conveyed  or  being  in  or  upon  a  railway,  or  shall 
aid  or  assist  therein,  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof,  shall  be  liable  at  the  discretion  of  the  court  to  be  imprisoned  for 
any  time  not  exceeding  two  years,  with  or  without  hard  labor.  This 
provision  superseded  3  and  +  Vict.  c.  97.  gij,  which  was  substantially 
the  same,  except  that  it  did  not  provide  for  any  omission  or  neglect,  in 
Reg.  V.  Pardenion,  6  Cox  C.  C.  147,  it  was  held  that  the  neglect  of  the 
driver  and  fireman  of  a  railway  engine  to  keep  a  good  lookout  for  signals 
according  to  the  rules  and  regulations  of  the  company,  in  consequence  of 
which  the  collision  occurred  and  the  safety  of  passengers  was  endangered 
was  not  an  oflense  within  3  and  4  Vict,  c  97,  §  15. 


Minneapolis  and  St.  Louis  R.  Co. 


(129  (/.  s.  26) 

Feneo*  —  Stock-killing —  Double  Damagot—  Constitution  at  Law— EquU 
Protactlon  of  the  Law. — A  statute  which  provides  that,  when  railroad  com- 
panies have  the  right  to  fence  their  tracks  hut  fail  10  do  so,  they  shall  be 
liable  for  live  stock  killed  or  injured  by  reason  of  the  warn  of  such  fence 
unless  the  same  was  occasioned  by  the  wilful  act  of  the  owner;  that,  in 
order  to  recover,  it  shall  only  be  necessary  for  the  owner  to  prove  the  in- 
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jury  or  destruction  of  his  properly:  and  that,  if  the  company  fails  to  pay 
the  value  of  or  damage  done  to  the  stocic  within  thirty  days  after  notice 
of  the  loss,  it  shall  be  liable  in  double  the  value  of  the  stocic  killed  or  in- 

iured, — does  not  deny  to  railroad  companies  the  equal  protection  of  the 
av  within  the  meaning  of  the  XlVtli  amendment  of  the  Federal  Con- 
stitution, the  statute  being  applicable  to  all  railroad  companies. 

Same— Double  Damagat— Polio*  Power— Dub  Ptocbm  of  Law. — The  pro- 
vision of  the  act  imposing  liability  fdr  double  damages  (or  failure  lo  fence 
is  a  valid  exercise  of  the  police  power  of  the  state,  and  is  not  a  deprivation 
of  property  without  due  process  of  law  within  the  meaning  o(  the  con- 
stitutional prohibition. 

In  error  to  the  Circuit  Court  of  Kossuth  County,  State  of 
Iowa. 
Eppa  Hunton  for  plaintiff  in  error. 

Field,  J. — This  case  comes  before  us  from  the  circuit  court 
of  Kossuth  county,  Iowa,  the  highest  court   of    that  state   in 
which  the  controversy  between  the  parties  could  be 
*^"****  determined.     Rev.  St.  §709.     It  was  an   action   for 

the  value  of  three  hogs  run  over  and  killed  by  the  engine  and 
cars  of  the  Minneapolis  &  St.  Louis  R.  Co.,  a  corporation  exist- 
ing under  the  laws  of  Minnesota  and  Iowa,  and  operating  a  rail- 
road in  the  latter  state.  The  kilHng  was  at  a  point  where  the 
defendant  had  the  right  to  fence  its  road.  The  action  was 
brought  before  a  justice  of  the  peace  of  Kossuth  county.  Proof- 
having  been  made  of  the  killing  of  the  animals,  and  of  their 
value,  and  that  notice  of  the  fact,  with  affidavit  of  the  injury, 
had  been  served  upon  an  officer  of  the  company  in  the  county 
where  the  injury  was  committed  more  than  30  days  before  the 
commencement  of  the  action,  the  justice  gave  judgment  for  the 
plaintiff  against  the  company  for  $24,  double  the  proved  value 
of  tlie  animals.  The  case  was  then  removed  to  the  circuit  court 
of  Kossuth  county,  where  the  judgment  was  affirmed.  To  re- 
view this  latter  judgment  the  case  is  brought  here  on  writ  of 
error. 

The  judgment  rendered  by  the  justice  was  authorized  by  sec- 
tion 1289  of  the  Code  of  Iowa,  which  is  as  follows  :  "  Any  cor- 
poration operating  a  railway,  that  fails  to  fence  the 
same  agamst  live  stock  runnmg  at  large  at  all  pomts 
where  such  right  to  fence  exists,  shall  be  liable,  to  the  owner  of 
any  such  stock  injured  or  killed  by  reason  of  the  want  of  such 
fence,  for  the  value  of  the  property  or  damage  caused  unless 
the  same  was  occasioned  by  the  wilful  act  of  the  owner  or  his 
agent :  and  in  order  to  recover,  it  shall  only  be  necessary  for 
the  owner  to  prove  the  injury  or  destruction  of  his  property; 
and  if  such  corporation  neglects  to  pay  the  value  of  or  damage 
done  to  such  stock  within  thirty  days  after  notice  in  writing, 
accompanied  by  an  affidavit  of  such  injury  or  destruction,  has 
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been  served  on  any  officer,  station  or  ticket  agent  employed  in  the 
management  of  the  business  of  the  corporation  in  the  county 
where  the  injury  complained  of  was  committed,  such  owner 
shall  be  entitled  to  recover  double  the  value  of  the  stock  killed 
or  damages  caused  thereto."  The  validity  of  this  law  was  as- 
sailed in  the  state  court,  and  is  assailed  here,  as  being  in  conflict 
with  the  first  section  of  the  XlVth  amendment  of  the  Con- 
stitution of  the  United  States,  in  that  it  deprives  the  railway 
company  of  property  without  due  process  of  law,  so  far  as  it 
allows  a  recovery  of  double  the  value  of  the  animals  killed  by 
its  trains;  and. in  that  it  denies  to  the  company  the  equal  pro- 
tection of  the  laws  by  subjecting  it  to  a  different  Hability  for  in- 
juries committed  by  it  from  that  to  which  all  other  persons  are 
subjected. 

It  is  contended  by  counsel  as  the  basis  of  his  argument,  and 
we  admit  the  soundness  of  his  position,  that  corporations  are 
persons  within  the  meaning  of  the  clause  in  question.  It  was 
so  held  in  Santa  Clara  Co.  v.  Southern  Pac.  R.  Co.,  ii8  U.  S. 
394.  396.  '3  Am.  &  Eng.  R.  Cas,  182,  and  the  doctrine  was  re- 
asserted  in  Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S.  1811 
189,  22  Am.  &  Eng  Corp.  Cas.  542.  We  admit  also,  as  con- 
tended by  him,  that  corporations  can  invoke  the  benefits  of 
provisions  of  the  Constitution  and  laws  which  guarantee  to  per- 
sons the  enjoyment  of  property,  or  afford  to  them  the  means 
for  its  protection,  or  prohibit  legislation  injuriously  affecting  it. 

We  will  consider  the  objections  of  the  railway  company  in  the 
reverse  order  in  which  they  are  stated  by  counsel.  And  first, 
as  to  the  alleged  conflict  of  the  law  of  Iowa  with  the  Runu  dwt 
clause  of  the  XlVth  amendment,  ordaining  that  no  ^,^*prow 
state  shall  deny  to  any  person  within  its  jurisdiction  tiHorthe 
the  equal  protection  of  the  laws.  That  clause  does  !■■■ 
undoubtedly  prohibit  discriminating  and  partial  legislation  by 
any  state  in  favor  of  particular  persons  as  against  others  in  like 
condition.  Equality  of  protection  implies,  not  merely  equal  ac- 
cessibility to  the  courts  for  the  prevention  or  redress  of  wrongs 
and  the  enforcement  of  rights,  but  equal  exemption  with  others 
in  like  condition  from  charges  and  liabilities  of  every  kind.  But 
the  clause  does  not  limit,  nor  was  it  designed  to  limit,  the  sub- 
jects upon  which  the  police  power  of  the  state  may  be  exerted. 
The  state  can  now,  as  before,  prescribe  regulations  for  the 
health,  good  order,  and  safety  of  society,  and  adopt  such  meas- 
ures as  will  advance  its  interests  and  prosperity.  And  to  ac- 
complish this  end  special  legislation  must  be  resorted  to  in 
numerous  cases,  providing  against  accidents,  disease,  and  danger 
in  the  varied  forms  in  which  they  may  come.  The  nature  and 
extent  of  such  legislation  will  necessarily  depend  upon  the  judg- 
ment of  the  legislature  as  to  the  security  needed  by  society. 
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When  the  calling,  profession,  or  business  of  parties  is  unattended 
with  danger  to  others,  little  legislation  will  be  necessary  respect- 
ing it.  Thus,  in  the  purchase  and  sale  of  most  articles  of  gene- 
ral use,  persons  may  be  left  to  exercise  their  own  good  sense 
and  judgment ;  but  when  the  calling  or  profession  or  business  is 
attended  with  danger,  or  requires  a  certain  degree  of  scientific 
knowledge  upon  which  others  must  rcjy,  then  legislation  prop- 
erly steps  in  to  impose  conditions  upon  its  exercise.  1  iius,  if 
one  is  engaged  in  the  manufacture  or  sale  of  explosive  or  in- 
flammable articles,  or  in  the  preparation  or  sale  of  medicinal 
drugs,  legislation  for  the  security  of  society  may  prescribe  the 
terms  on  which  he  will  be  permitted  to  carry  on  the  business, 
and  the  liabilities  he  will  incur  from  neglect  of  them. 

The  concluding  clause  of  the  first  section  of  the  XlVth 
amendment  simply  requires  that  such  legislation  shall  treat  alike 
all  persons  brought  under  subjection  to  it.  The  equal  protec- 
tion of  the  law  is  afforded  when  this  is  accomplished.  Such  has 
been  the  ruling  of  this  court  in  numerous  instances  where  that 
clause  has  been  invoked  against  legislation  supposed  to  be  in 
conflict  with  it.  Thus  in  Barbier  v.  Connolly,  113  U.  S.  27,  7 
Am.  &  Eng.  Corp.  Cas.  640,  it  was  objected  that  a 
nvniat^  municipal  ordinance  of  San  Francisco  prohibiting 
washing  and  ironing  in  public  laundries  within  cer- 
tain designated  limits  of  the  city  between  the  hours  of  10  at 
night  and  6  in  the  morning  was  in  conflict  with  that  amend- 
ment, in  that  it  discriminated  between  laborers  engaged  in  the 
laundry  business  and  those  engaged  in  other  kinds  of  business, 
and  between  laborers  employed  within  the  designated  limits  and 
those  without  them.  But  the  court  heid  that  the  provision  was 
merely  a  police  regulation;  that  it  might  be  a  necessary  meas- 
ure of  protection  in  a  city  composed  largely  of  wooden  build- 
ings, like  San  Francisco,  that  occupations  in  which  fires  are 
constantly  required  should  cease  during  certain  hours  at  night, 
and  of  the  necessity  of  such  a  regulation  that  municipal  body 
was  the  exclusive  judge ;  that  the  same  authority  which  directs 
the  cessation  of  labor  must  necessarily  prescribe  the  limits  within 
which  it  shall  be  enforced,  as  it  does  the  limits  within  v;hich 
wooden  buildings  must  not  be  constructed  ;  and  that  restrictions 
of  this  kind,  though  necessarily  special  in  character,  do  not 
furnish  ground  of  complaint  if  they  operate  alike  upon  all  per- 
sons or  property  under  the  same  circumstances  and  conditions. 
"  Class  legislation,"  said  the  court,  '*  discriminating  against  some 
and  favoring  others,  is  prohibited ;  but  legislation  which,  in  car- 
rying out  a  public  purpose,  is  limited  in  its  application  if  within 
the  sphere  of  its  operation  it  affects  alike  all  persons  similarly 
situated  is  not  within  the  amendment." 

In  Soon  Hing  v.  Crowley,  1 13  U,  S.  703,  7  Am.  &  Eng.  Corp. 
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Cas.  646,  an  objection  was  taken  to  a  similar  ordinance  of  San 
Francisco  that  it  made  an  unwarrantable  discrimination  against 
persons,  engaged  in  the  laundry  business,  because  persons  in 
other  kinds  of  business  were  not  required  to  cease  from  labor 
during  the  same  hours  at  night.  But,  the  court  said,  there  may 
be  no  risks  attending  the  business  of  others,  certainly  not  as 
great  as  where  fires  are  constantly  required;  and  that  specific 
regulations  for  one  kind  of  business,  which  may  be  necessary  for 
the  protection  of  the  public,  can  never  be  the  just  grouird  of 
complaint  because  like  restrictions  are  not  imposed  upon  busi- 
ness of  a  different  kind.  "  The  discriminations  which  are  open 
to  objection,"  the  court  added,  "are  those  where  persons  en- 
gaged in  the  same  business  are  subjected  to  different  restric- 
tions or  are  held  entitled  to  different  privileges  under  the  same 
conditions.  It  is  only  then  that  the  discrimination  can  be  said 
to  impair  that  equal  right  which  all  can  claim  in  the  eilforce- 
ment  of  the  law." 

In  Missouri  Pac.  R.  Co.  v.  Humes,  115  U.  S.  512,  22  Am.  & 
Eng.  R.  Cas.  557,  a  statute  of  Missouri  requiring  every  railroad 
corporation  within  it  to  erect  and  maintain  fences  and  cattle- 
guards  on  the  sides  of  its  roads,  where  the  same  passed  through, 
along,  or  adjoining  inclosed  or  cultivated  fields,  or  uninclosed 
lands,  and,  if  it  did  not,  making  it  liable  in  double  the  amount 
of  damages  to  animals  caused  thereby,  was  assailed  as  in  conflict 
with  the  XlVth  amendment  on  the  same  grounds  urged  in 
the  present  case;  namely,  that  it  deprived  the  defendant  of 
property  without  due  process  of  law,  so  far  as  it  allowed  a  re- 
covery of  damages  for  stock  killed  or  injured  in  excess  of  its 
value,  and  also  that  it  denied  to  the  defendant  the  equal  protec- 
tion of  the  laws  by  imposing  upon  it  a  liability  for  injuries  com- 
mitted which  was  not  imposed  upon  other  persons.  But  the 
court  said  that  authority  for  requiring  railroads  to  erect  fences 
on  the  sides  of  their  roads,  so  as  to  keep  horses,  cattle,  and 
other  animals  from  going  upon  them,  was  found  in  the  general 
police  power  of  the  state  to  provide  against  accidents  to  life  and 
property  in  any  business  or  employment,  whether  under  the 
chaise  of  private  persons  or  of  corporations;  that  in  few  in- 
stances could  that  power  be  more  wisely  or  beneficently  exercised 
than  in  compelling  railroad  corporations  to  enclose  their  roads 
with  fences  having  gates  at  crossings,  and  cattle-guards;  that 
they  are  absolutely  essential  to  give  protection  against  accidents 
in  thickly-settled  portions  of  the  country;  that  the  omission  to 
erect  and  maintain  them,  in  the  face  of  the  law,  would  justly  be 
deemed  gross  negligence;  and  that  if  injuries  to  property  are 
committed,  something  beyond  compensatory  damages  might  be 
awarded  in  punishment  of  it.  Referring  to  the  rule  which  pre- 
vails of  allowing  juries  to  assess  exemplary  or  punitive  damages 
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where  injuries  have  resulted  from  neglect  of  duties,  the  coun 
said  :  "  The  statutes  of  nearly  every  state  of  the  Union  provide 
for  the  increase  of  dannages  where  the  injury  complained  oItl-. 
suits  from  the  neglect  of  duties  imposed  for  the  better  secunty 
of  life  and  property,  and  make  that  increase  in  many  cast^ 
double,  in  some  cases  treble,  and  even  quadruple,  the  actual 
damages.  And  experience  favors  this  legislation  as  the  most 
efficient  mode  of  preventing,  with  the  least  inconvenience,  the 
commission  of  injuries.  The  decisions  of  the  highest  courts 
have  affirmed  the  validity  of  such  legislation.  The  injury  actu- 
ally received  is  often  so  small  that  in  many  cases  no  effort  would 
be  made  by  the  sufferer  to  obtain  redress  if  the  private  interest 
were  not  supported  by  the  imposition  of  punitive  damages." 
And  as  to  the  objection  that  the  statute  of  Missouri  denied  to 
the  defendant  the  equal  protection  of  the  laws,  the  court  said 
that  it  made  no  discrimination  against  any  railroad  company  in 
its  requirement ;  that  each  company  was  subject  to  the  same 
liabilities,  and  from  each  the  same  security  was  exacted  by  the 
erection  of  fences,  gates,  and  cattle-guards,  when  its  road  passed 
through,  along,  or  adjoining  inclosed  or  cultivated  fields  or  on- 
inclosed  lands;  and  that  there  was  no  evasion  of  the  rule  of 
equality  where  all  companies  are  subjected  to  the  same  duties 
and  liabilities  under  similar  circumstances. 

In  Missouri  Pac.  R,  Co.  v.  Mackey,  127  U.  S.  205,  33  Am.& 
Eng.  R,  Cas.  390,  a  statute  of  Kansas  providing  that  "every 
railroad  company  doing  business  in  that  state  should  be  liable 
for  all  damages  done  to  any  employee  of  such  company  in  con- 
sequence of  any  negligence  of  its  agents,  or  by  any  misman^e- 
ment  of  its  engineers  or  other  employees,  to  any  person  sustain- 
ing such  damage,"  was  assailed  on  the  ground  that  it  was  in 
conflict  with  the  fourteenth  amendment  to  the  constitution,  in 
that  it  deprived  the  company  of  its  property  without  due  pro- 
cess of  law,  and  denied  to  it  the  equal  protection  of  the  laws. 
In  support  of  the  first  position  the  company  referred  to  the  rale 
of  law  that  prevailed  previously  in  Kansas  and  some  other  stales 
exempting  from  liability  an  employer  for  injuries  to  employees 
caused  by  the  incompetency  or  negligence  of  a  fellow-servant, 
and  contended  that  the  law  of  Kansas  in  creating,  on  the  part 
of  the  railroad  company,  a  liability  in  such  cases  not  previously 
existing,  in  the  enforcement  of  which  their  property  might  be 
taken,  authorized  the  taking  of  property  without  due  process 
of  law,  and  imposed  a  special  liability  upon  railway  companies 
that  was  not  imposed  upon  other  persons,  and  thus  denied  to 
the  former  the  equal  protection  of  the  laws.  But  the  court  an- 
swered that  the  law  in  question  applied  only  to  injuries  subse- 
quently committed,  and  that  it  would  not  be  contended  that 
the  state  could  not  prescribe  the  liabilities  under  which  corpora- 
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tions  created  by  its  laws  should  conduct  their  business  in  the 
future,  where  no  limitation  was  placed  upon  its  power  in  that 
respect  by  their  charters;  that  whatever  hardship  or  injustice 
there  might  be  in  any  law  thus  applicable  to  the  future  must  be 
remedied  by  legislative  enactment ;  that  the  objection  that  the 
railroad  company  was  denied  the  equal  protection  of  the  laws 
rested  upon  the  theory  that  legislation  special  in  its  character 
was  within  the  constitutional  inhibition,  but  that,  so  far  from 
such  being  the  fact,  the  greater  part  of  all  legislation  was  special, 
either  in  the  objects  sought  to  be  attained  by  it  or  in  the  extent 
of  its  application  ;  that  when  such  legislation  applied  to  partic- 
ular bodies  or  associations,  imposing  upon  them  additional 
liabilities,  it  was  not  open  to  the  objection  that  it  denied  to  them 
the  equal  protection  of  the  laws,  if  all  persons  brought  under 
its  influence  were  treated  alike  under  the  same  conditions;  that 
the  hazardous  character  of  the  business  of  operating  a  railway 
called  for  special  legislation,  with  respect  to  railroad  corpora- 
tions, having  for  its  object  the  protection  of  their  employees  as 
well  as  the  safety  of  the  public,  which  was  not  required  by  the 
business  of  other  corporations  not  subject  to  similar  dangers  to 
their  employees ;  and  that  the  legislation  in  question  met  a 
particular  necessity,  and  all  railroad  corporations  without  distinc- 
tion were  subject  to  the  same  liabilities. 

From  these  adjudications  it  is  evident  that  the  fourteenth 
amendment  does  not  limit  the  subjects  in  relation  to  which  the 
police  power  of  the  state  may  be  exercised  for  the  j^^^ 
protection  of  its  citizens.     That   this  power  should  B,jinip«« 
be  applied  to  railroad  companies  is  reasonable  and  4«bi*d»- 
just.     The  tremendous  force  brought  into  action  in   I15J*t^^Jl^* 
running  railway  cars  renders  it  absolutely  essential 
that  every  precaution  should  be  taken  against  accident  by  colli- 
sion, not  only  with  other  trains,  but  with  animals.     A  collision 
with  animals  may  be  attended  with  more  serious  injury  than 
their  destruction  ;  it  may  derail  the  cars  and  cause  the  death  or 
strious  injury  of  passengers.     Where  these  companies  have  the 
right  to  fence  in  their  tracks,  and  thus  secure  their  roads  from 
cattle  going  upon  them,  it  would  seem  to  be  a  wise  precaution 
on  their  part  to  put  up  such  guards  against  accidents  at  places 
where  cattle  are  allowed  to  roam  at  large.     The  statute  of  Iowa, 
in  fixing  an  absolute  liability  upon  them  for  injuries  to  cattle 
committed  in  the  operation  of  their  roads  by  reason  of  the  want 
of  such  guards,  would  seem  to  treat  this  precaution  as  a  duty. 
It  is  true  that,  by  the  common  law,  the  owner  of  land  was  not 
compelled  to  inclose  it,  so  as  to  prevent  the  cattle  of  others 
from  coming  upon  it,  and  it  may  be  that,  in  the  absence  of  leg- 
islation on  the  subject,  a  railway  corporation  is  not  required  to 
fence  its  railway,  the  common  law  as  to  inclosing  one's  land 
38  A.  £  £.  R.  Cu.—  18 
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having  been  established  long  before  railways  were  known.  But 
the  obligation  of  the  defendant  railway  company  to  use  reason- 
able means  to  keep  its  track  clear,  so  as,to  insure  safety  in  the 
movement  of  its  trains,  is  plainly  implied  by  the  statute  of 
Iowa,  which  also  indicates  that  the  putting  up  of  fences  would 
be  such  reasonable  means  of  safety.  If,  therefore,  the  company 
omits  those  means,  the  omission  may  well  be  regarded  as 
evidence  of  such  culpable  negligence  as  to  justify  punitive  dam- 
ages where  injury  is  committed  ;  and  ff  punitive  damages  in 
such  cases  may  be  given,  the  legislature  may  prescribe  the  extent 
to  which  juries  may  go  in  awarding  them. 

The' law  of  Iowa  under  consideration  is  less  open  to  objection 
than  that  of  Missouri,  which  was  sustained  in  the  case  cited 
above.  There  double  damages  could  be  claimed  by  the  owner 
whenever  his  cattle  had  strayed  upon  the  track  of  the  railway 
company  for  want  of  fences  on  its  sides,  and  had  been  killed  or 
injured  by  the  railway  trains.  Here  such  damages  can  be  claimed 
for  like  injuries  to  cattle  only  where  the  company  has  received 
notice  and  affidavit  of  the  injury  committed  30  days  before  the 
commencement  of  the  action,  and  has  persisted  in  refusing  to 
pay  for  the  value  of  the  property  destroyed  or  the  damage 
caused.  There  must  be  not  merely  negligence  of  the  company 
in  not  providing  guards  against  accidents  of  the  kind,  but  also 
its  refusal  to  respond  for  the  actual  damage  suffered.  Without 
the  additional  amount  allowed  there  would  -be  few  instances  of 
prosecutions  of  railroad  companies  where  the  value  of  the 
animals  killed  or  injured  by  them  is  small,  as  in  this  case;  the 
cost  of  the  proceeding  would  only  augment  the  loss  of  the  in- 
jured party.  As  said  in  the  Missouri  case  cited:  "The  injury 
actually  received  is  often  so  small  that  in  many  cases  no  effort 
would  be  made  by  the  sufferer  to  obtain  redress,  if  the  private 
interest  were  not  supported  by  the  imposition  of  punitive  dam- 
ages." 

The  legislation  in  question  has  been  sustained  in  numerous 
instances  by  the  supreme  court  of  Iowa.  In  Welsh  v.  Chicago, 
B,  &  Q.  R.  Co.,  53  Iowa,  632,  which  was  an  action  to  recover 
double  the  value  of  a  horse  alleged  to  have  been  killed  by  one 
of  the  defendant's  engines  at  a  point  where  it  h'ad  the  right  to 
fence  the  road,  the  court  below  instructed  the  jury  that  it  was 
the  duty  of  the  company  to  fence  its  road  against  live  stock 
running  at  large  at  all  points  where  such  right  to  fence  existed  ; 
and  it  was  objected  to  this  instruction  that  no  such  duty  existed, 
upon  which  the  supreme  court  of  the  state,  to  which  the  case 
was  taken,  said:  "While  it  is  true  the  statute  does  not  impose 
an  abstract  duty  or  obligation  upon  railroad  companies  to  fence 
their  roads,  yet  as  to  live  stock  running  at  large  a  failure  to 
fence  fixes  an  absolute  liability  for  injuries  occurring  in  the 
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operation  of  the  road  by  reason  of  the  want  of  such  fence.  The 
corporation  owes  a  duty  to  the  owners  of  live  stock  running  at 
large  either  to  fence  its  road,  or  to  pay  for  injuries  resulting 
from  the  neglect  to  fence."  And  in  Bennett  v.  Wabash,  St.  L. 
&  P.  R.  Co.,  61  Iowa,  355,  13  Am.  &  Eng.  R.  Cas.  649.  the 
same  court  said:  "We  think  the  only  proper  construction  of 
the  statute  is  that,  in  order  to  escape  liability,  the  company 
must  not  only  fence,  but  keep  the  road  sufficiently  fenced;  and 
this  hasbeen  more  than  once  ruled."  As  it  is  thus  the  duty  of  the 
railway  company  to  keep  its  track  free  from  animals,  its  neglect 
to  do  so,  by  adopting  the  most  reasonable  means  for  that  pur- 
pose,— the  fencing  of  its  roadway,  as  indicated  by  the  statute  of 
Iowa, — justly  subjects  it,  as  already  stated,  to  punitive  damages, 
where  injuries  are  committed  by  reason  of  such  neglect.  The 
imposition  of  punitive  or  exemplary  damages  in  such  cases  can- 
not be  opposed  as  in  conflict  with  the  prohibition  against  the 
deprivation  of  property  without  due  process  of  law.  It  is  only 
one  mode  of  imposing  a  penalty  for  the  violation  of  duty,  and 
its  propriety  and  legality  have  been  recognized,  as  stated  in  Day 
V.  Woodworth,  13  How.  363,  371,  by  repeated  judicial  decisions 
for  more  than  a  century.  Its  authorization  by  the  law  in  ques- 
tion to  the  extent  of  doubling  the  value  of  the  property  de- 
stroyed, or  of  the  damage  caused,  upon  refusal  of  the  railway 
company,  for  30  days  after  notice  of  the  injury  committed,  to 
pay  the  actual  value  of  the  property  or  actual  damage,  cannot, 
therefore,  be  justly  assailed  as  infringing  upon  the  fourteenth 
amendment  of  the  constitution  of  the  United  States. 
Judgment  affirmed. 

ConitJtutionality  of  Fonee  Lawi^ — See  Missouri  Pac,  R.  Co.  v.  Humes 
(U.  S.),  23  Am.&  Eng.  R.  Cas.  557,  note  564;  Phillips  w.  Missouri  Pac.  R. 
Co.  (Mo.),  24  lb.  368 ;  note,  24  lb.  380 ;  7  Am.  &  Eng.  Encyc  of  Law,  910, 
938. 


Montana  Union  R.  Co. 

{Monlana  Supreme  Court,  February  1,  1889.) 

Stock  killing — Statute  imposFng  Absoluts  Liability— Constitutional  Law. — 
The  Montana  statute  which  provides  that  every  railroad  company  "  which 
shall  damage  or  kill  any  horse,  .  .  .  by  runninf;  anyengine  orengines.car 
or  cars,  over  or  against  any  such  animal,  shali  be  liable  to  the  owner  of  such 
animal  for  the  damages  sustained  by  such  owner  by  reason  thereof,"  is 
unconstitutional  and  void  by  reason  of  the  (act  thnt  it  imposes  an  at>so- 
lute  liability  upon  such  companies  without  negligence  on  their  part. 
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8mm«— Conttruetion  of  Act— Rule  of  Evldanca. — The  language  employed 
in  such  sta.tute  does  noL  warrant  a  construction  which  liiiiits  the  enecc  of 
the  statute  to  the  establishing  o(  rule  of  prima  facie  evidence  of  negli- 
gence, and  the  court  unnot.  Tor  the  purpose  of  sustaining  the  constitu- 
tionality of  the  act,  adopt  any  such  construction. 

Appeal  from  District  Court,  Silver  Bow  County. 

Action   by  Charles  P.   H,   Bielcnberg  against  the  Montana 
Union  R.  Co.  to  recover  damages  for  killing  a  horse  belonging 
to  plaintiff.     The  defendant  appeals  from  a  verdict  and  judg- 
ment for  plaintiff  for  $250. 
.  William  H.  De  Witt  for  appellant. 

Knowles  6r  Forbis  for  respondent. 

Bach,  J. — This  action  is  for  damages  for  the  alleged  negligent 
killing  of  plaintiff's  horse  by  defendant,  upon  its  railroad.  The 
defendant  appeals  from  the  order  denying  a  new 
trial.  One  of  the  alleged  errors  relied  upon  by  ap- 
pellant is  the  following  instruction,  given  by  the  court  at  the 
request  of  respondent:  "Under  the  laws  of  this  territory,  the 
killing  being  proved,  or  being  admitted,  as  in  this  case,  the  neg- 
ligence of  the  defendant  must  be  presumed,  and  the  burden  of 
proving  the  exercise  of  due  care  devolves  upon  the  defendant; 
and  unless  the  defendant  shows  that  it  exercised  reasonable 
care  and  caution  to  avoid  the  killing,  then  you  will  find  for  the 
plaintiff."  Section  713,  p.  826,  Comp.  St.,  provides  as  follows: 
"  Every  railroad  corporation  or  company  operating  any  line  of 
railroad  or  railway,  or  any  branch  thereof,  within  the  limits  of 
this  territory,  which  shall  damage  or  kill  any  horse  ...  by  run- 
ning any  engine  or  engines,  car  or  cars,  over  or  against  any  such 
animal,  shall  be  liable  to  the  owner  of  such  animal  for  the  dam- 
ages sustained  by  such  owner  by  reason  thereof."  It  is  con- 
ceded by  counsel  for  respondent  that  this  section,  literally 
construed,  is  unconstitutional ;  and  we  would  not  pass  upon  the 
question  if  we  were  not  of  the  opinion  that  the  instruction  com- 
plained of  is  erroneous,  unless  it  can  be  held  good  under  the 
statute,  thus  stating  a  rule  more  favorable  to  the  appellant  than 
the  law  requires. 

There  is  an  apparent  conflict  of  authorities  upon  this  question  ; 
but  upon  a  careful  investigation  of  the  cases  the  conflict  disap- 
pears, and  few  authorities  can  be  found  sustaining  a  statute 
similar  to  that  which  we  are  now  considering.  The  leading 
case  upon  the  subject  is  Thorpe  v.  Rutland,  etc..  R.  Co.,  27  Vt. 
CMitiiatiM-  '4°'  ^""^  "-'^'^  '•^^^  ^^^  hssTi  followed  in  the  case  of 
■utr af  lUHsk'  Rodcmacher  v.  Milwaukee  &  St.  P.  R.  Co.,  41  Iowa, 
kiiiiis  iM.-  302,  which  also  cites  Ohio  &  Miss.  R.  Co.  V.  McClel- 
H«ii^  land,  25  III.  123.  These  cases  will  serve  to  show  the 
distinction  which  we  think  is  to  be  made  between  the 
case  under  consideration  and  the  majority  of  those  cases  which 
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are  usually  cited  as  sustaining  a  doctrine  contrary  to  the  con- 
elusion  which  we  have  reached  upon  this  question.  The  statutes. 
of  Illinois  and  Vermont,  which  the  courts  of  those  states  were 
considering,  enacted  that  all  railroads  should  erect  and  maintain 
sufficient  fences  along  their  tracks,  and  declared  that  all  rail- 
roads failing  to  comply  with  that  law  should  be  liable  for  all 
damages  accruing  to  the  owners  of  live-stock  killed  or  injured  by 
such  railroads.  The  supreme  court  of  the  United  States,  in  a 
recent  case,  has  decided  that  a  law  compelling  railroads  to  fence 
their  lands  is  not  unconstitutional,  holding  that  it  is  a  police 
regulation.  Minneapolis  &  St.  L.  R.  Co.  v.  Beckwith,  9  Sup, 
Ct.  Rep.  207,  This  doctrine  had  already  been  announced  by 
many  state  courts.  Bearing  this  in  mind,  we  find  that  the  Ver- 
mont and  Illinois  cases  establish  the  rule  that  where  a  railroad 
company  conducts  its  business  in  violation  of  the  law,  it  shall 
be  liable  for  all  damages  to  stock,  which  damage  is  the  result  of 
such  violation.  Such  statutes,  therefore,  merely  affix  a  penalty 
to  the  violation  of  a  duty  imposed  by  a  valid  law  of  the  land. 
That  this  distinction  is  recognized  by  the  courts  of  Illinois  is  ap- 
parent from  a  later  case  in  the  supreme  court  of  that  state  (Ohio 
&  Miss.  R.  Co.  V.  Lackey),  hereafter  referred  to  in  this  opinion. 
There  is  no  law  in  this  territory  which  compels  railroads  to 
fence  their  lands,  and  in  order  to  hold  the  literal  provisions  of  ■ 
this  Action  constitutional,  we  must  lay  down  the  doctrine  that 
the  legislature  can  inflict  a  penalty  upon  one  who  is  doing  a 
lawful  act  in  a  lawful  manner.  We  think  such  a  construction 
violates  the  principles  of  the  constitution.  After  a  careful  con- 
sideration of  all  the  cases,  we  firmly  believe  that  the  case  from 
the  Iowa  supreme  court  is  the  only  case  which  sustains  a  statute 
similar  to  ours.  It  would  be  almost  impossible  to  add  aught 
to  what  has  been  said  upon  this  subject  by  other  courts,  and 
we  content  ourselves  with  stating  the  conclusion  already  an- 
nounced;  citing  as  authorities  the  following  cases:  Railroad  Co. 
V.  Parks.  32  Ark.  i3i:Zeigler  v.  South  &  North  Ala.  R.  Co., 
58  Ala.  595 :  Ohio  &  Miss.  R.  Co,  v.  Lackey,  78  111.  55. 

In  Illinois  the  statute  required  railroads  to  defray  the  expenses 
of  burial  of  all  persons  dying  on  or  killed  bytheirtrains.  In  the 
case  last  cited,  the  court  say  :  "  On  what  principle  is  it  that  railroad 
corporations,  without  any  fault  on  their  part,  shall  be  compelled 
to  pay  charges  which,  in  other  cases,  are  borne  by  the  property 
of  the  deceased,  or,  in  default  thereof,  by  the  county  in  which 
the  accident  occurred?  An  examination  of  the  section  will  show 
that  no  default  or  negligence  of  any  kind  need  be  established 
against  the  railroad  company,  but  they  are  mulcted  in  bearing 
charges  if,  notwithstanding  all  their  care  and  caution,  a  deatli 
should  occur  in  one  of  their  cars,  no  matter  how  caused,  even  if 
by  the  party's  own  hand.     Running  of  trains  by  these  corpora- 
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tions  is  lawful,  and  of  a  great  public  benefit.  It  is  not  claimed 
that  the  liability  attaches  for  a  violation  of  any  law,  the  omission 
of  any  duty,  or  the  want.of  proper  care  and  skill  in  running  their 
trains.  .  .  .  The  penalty  is  not  aimed  at  anything  of  this  kind. 
We  say  penalty,  for  it  is  in  the  nature  of  a  penalty,  and  there  is 
a  constitutional  prohibition  against  imposing  penalties  where  no 
law  has  been  violated  or  duty  neglected." 

As  we  have  already  stated,  counsel  for  appellant  concedes  that 
the  statute,  when  literally  construed,  is  unconstitutional,  because  it 

lays  down  a  rule  of  conclusive  evidence ;  but  he  claims 
^■klTuto  *^^^*  *^^  statute  should  be  construed  so  that  it  may 
usbuitf,  ud  establish  a  rule  of /rjOT<?_/acj>  evidence  of  negligence; 
«MaaMcr«M  that  jg  ^q  t^■^y^  when  it  appears  in  evidence  that  one 
4«Bec. '  "       of  "^he  animals  mentioned  in  the  statute  has  been 

killed  by  a  railroad,  a/rima/acie  case  of  negligence 
shall  be  deemed  to  have  been  established.  Counsel  cites  as  au- 
thority section  178  of  Endlich  on  the  Interpretation  of  Statutes. 
We  apprehend  the  rule  to  be  as  follows:  Courts  will  not  set 
aside  a  declaration  of  the  legislative  will,  unless  it  is  plainly  in 
violation  of  a  constitutional  provision  ;  that  where  a  statute  upon 
its  face  is  capable  of  two  interpretations,  one  void,  as  being 
contrary  te  the  constitution,  the  other  valid,  the  courts  will 
adopt  the  latter;  but  (citing  from  the  learned  author,  Mr.  En- 
lich,  §  180)  "the  rule  stated  does  not  warrant  the  avoidance  of 
unconstitutionality  in  a  statute  by  forcing  upon  its  language 
under  construction  a  meaning  which,  upon  a  fair  test,  is  repugnant 
to  its  terms.  Where  the  language  will  not  fairly  bear  a  con- 
struction consistent  with  the  constitution,  tlie  courts  can  only 
refuse  to  enforce  the  act."  The  statute  under  consideration 
was  evidently  enacted  to  create  a  conclusive  presumption.  It 
is  not  susceptible  of  two  interpretations.  If  the  court  could 
force  upon  it  such  a  meaning  as  is  sought  to  be  established,  we 
could  with  equal  propriety  declare  it  to  be  but  a  statement  of 
the  common  law  that  a  railroad  should  be  liable  for  damages  to 
stock  resulting  from  the  negligence  of  such  railroad,  and  such 
an  interpretation  would  have  a  two-fold  authority, — one  that, 
thus  construed,  it  is  a  declaration  of  the  common  law,  and  not 
in  conflict  with  it,  which  is  a  general  rule  of  interpretation  :  the 
other  that,  when  thus  construed,  it  violates  no  principle  of  com- 
mon justice;  for  to  say  that  the  owner  of  live-stock  may  permit 
them  to  go  upon  the  lands  purchased  by  a  railroad  company, 
and  may  recover  damages  for  any  injury  inflicted  upon  them  by 
such  company,  irrespective  of  actual  negligence  upon  its  part, 
seems  to  present  a  case  of  great  injustice,  and  this  violates  the 
rule  of  statutory  construction  contained  in  section  638,  p.  226, 
Comp.  St.  Counsel  for  respondent  has  cited  upon  this  point  a 
case  from  S3  Ala.  595  (Railroad  Co.  v.  Williams).    In  a  later  case 
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from  the  same  state  the  court  refused  to  give  sUcli  a  construc- 
tion to  the  statute,  and  held  that  a  rule  of  positive  and  conclu- 
sive proof  was  contained  in  the  statute,  which  was  therefore 
unconstitutional.  See  Zeigler  v.  South  &  North  Ala.  R.  Co., 
58  Ala.  694.  We  are  of  the  opinion  that  the  instruction  cannot 
be  sustained,  either  as  a  statutory  rule  of  law  or  as  a  correct  in- 
terpretation of  the  general  law  upon  the  subject  of  negligence. 

There  are  cases  cited  upon  the  brief  of  respondent  which  de- 
clare the  ruie  to  be  as  stated  in  The  instruction  under  review.  But 
the  great  weight  of  authority  is  against  such  a  proposition,  and 
we  consider  it  to  be  contrary  to  the  true  principle  governing 
the  case.  The  gist  of  the  action  is  negligence,  and  until  some 
negligence  is  shown  there  cannot  be  said  to  be  any  liability. 
Much  has  been  said  in  argument  in  this  case  for  and  against 
this  rule,  as  applied  to  railroads.  It  is  not  for  us  to  declare  what 
the  law  should  on  should  not  be,  or  to  declare  that  what  is  law  for 
one  is  not  law  for  all.  The  legislature  is  now  in  session,  and  may 
adopt  such  law  as  to  it  seems  wise.  This  decision  does  not  con- 
flict with  the  rule  established  in  Diamond  v.  Northern  Pac.  R, 
Co.,  6  Mont.  580,  29  Am.  &  Eng.  R.  Cas.  117.  That  case  was 
decided  upon  a  statute  expressly  declaring  that  railroad  com- 
panies shall  keep  their  right  of  way  free  from  dead  grass,  and 
that  a  failure  so  to  do  shall  be  prima  facie  evidence  of  negli- 
gence. Section  719,  p.  830,  Comp.  St.  And  in  the  opinion  in 
that  case  the  learned  judge  further  fortified  the  decision  upon 
the  ground  that  there  are  accidents  arising  from  certain  causes. 
the  very  existence  of  which  show  a  prima  facie  case  of  negli- 
gence, the  cause  of  the  accident  in  that  case  being  sparks  from 
a  locomotive^  Mr.  Bailey,  in  his  work  upon  the  Conflict  of 
Judicial  Decisions,  has  collected  the  cases  upon  either  side  of 
this  question,  and  a  reference  to  page  250  of  his  work  will  show 
an  extensive  line  of  authorities  sustaining  the  rule  as  stated  in 
the  Diamond  Case. 

The  order  appealed  from  is  reversed,  with  costs,  and  the  cause 
remanded  to  the  court  below  for  a  new  trial, 

McCONNELL,  C.  J.,  and  LiDDELL,  J.,  concur. 

Stoek-killine— Conttltutlonality  of  Statute  Impotinf  Absolute  Li^ility.— 
In  Jensen  v.  Union  Pacific  R.  Co..  Utah  Sup.  Ct..  June  7.  1889,  it  was  hetd 
that  the  Utah  statute  of  March  3.  1884,  whicli  enacts  "  that  any  corpora- 
tion operating  a  railnay  or  railroad  within  this  territory  which  shall  injure 
or  kill  any  Uve-siock  by  running  any  engine  .  .  .  over  or  against  anv 
such  live-stock,  shall  be  liable  to  the  owner  or  owner?  of  sucfi  live-stock 
for  the  damage  sustained  ...  by  reason  of  such  injuring  or  killing," 
was  a  taking  of  property  without  due  process  o£  law  within  the  meaning 
of  the  fourteenth  amendment  to  the  federal  constitution,  and  hence  is 
unconstitutional  and  void.    The  court  said  ; 

"Counsel  for  the  appellant  urges  upon  this  court  that  the  statute 
quoted  is  In  conflict  with  that  p^irt  of  the  fourteenth  amendment  to  the 
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federal  constitution  which  reads  aa  follows :  '  Nor  shall  any  state  deprive 
anv  person  of  life,  titxrrty,  or  property  without  due  process  of  law.'  The 
origin  and  history  of  this  quotation  is  not  in  dispute  in  American  juris- 
prudence. It  is  taken  irom  the  Great  Charter,  and  in  exact  language  is 
as  follows  :  'That  no  Jnan  shall  be  taken  or  imprisoned,  or  disseised  of  his 
freehold,  liberties,  or  privileges,  or  outlawed  or  exiled,  or  in  any  manner 
destroyed,  or  deprived  of  his  life,  liberty,  or  property,  but  by  the  judg- 
ment of  his  peers  or  the  law  of  the  land.'  For  mcire  than  600  years  this 
law  has  been  the  sheet-anchor  of  the  liberty  ol  the  English-speaking 
people.  Now,  what  is  the  meaning  nf  the  phrase,  ■judgment  of  his  peers 
or  the  law  of  the  l^nd  '  ?  When  this  charier  was  signed  by  the  king  of 
England  it  must  be  borne  in  mind  that  there  was  then  existing  the  consti- 
tutional common  law  of  that  country,  wliich  prescribed  regular  and  con- 
sistent forms  and  methods  of  judicial  procedure  for  tlie  administration  of 
distributive  justice,  and  it  is  in  the  I'ght  of  this  common  law  that  the 
quotation  is  to  be  interpreted.     Lord  Coke  al  an   early  day  gave  to  the 

fhrase  '  law  of  the  land  '  an  interpretation  which  has  never  been  departed 
'om,  but  adopted  by  all  subsequent  judges  and  writers.  He  said  it  meant 
•due  process  of  law.'  This  definition,  as  has  been  seen,  is  adopted  into 
our  constitution.  But  it  yet  remains  for  us  to  define  'due  process  of 
law,'  as  understood  in  the  common  law  of  England,  and  by  inheritance 
the  common  law  of  America.  Many  definitions  iiave  been  attempted,  but 
it  is  believed  that  they  all  come  to  this  citation,  which  means  that  a  party 
shall  have  his  day  in  court,— trial ;  which  means  the  right  of  each  party, 
plaintiff  and  defendant,  to  introduce  evidence  to  establish  his  right  to 
recover  on  the  one  hand,  and  to  establish  his  defence  upon  the  part  of  the 
other;  after  which  comes  judgment.  Anv  judgment  which  Is  rendered 
without  these  modes  of  procedure,  or  in  disregard  of  them,  is  not  "due 
process  of  law."  Any  other  procedure  condemns  before  It  hears,  does  not 
proceed  upon  inquiry,  but  renders  judgment  before  trial. 

Tested  by  the  light  of  these  suggestions,  how  stands  it  with  the  statute 
in  this  case  ?  The  defendant  company,  under  a  charter  granted  by  the 
legislature,  of  which  the  statute  mentioned  is  no  part,  has  purchased  its 
right  of  way  over  the  lands  of  the  territory,  established  its  track,  and  put 
"thereon  its  engines  and  cars,  for  the  purpose  of  carrying  out  the  original 
design  of  the  legislature  in  granting  its  charter.  It  will  then  be  seen  that 
the  defendant  is  in  the  exercise  of  a  lawful  right,  in  a  lawful  way.  Now 
comes  the  statute  and  says  to  the  defendant :  '  Notwithstanding  all  this, 
when  you  kill  an  animal  you  shall  pay  its  value  to  the  owner.'  That  is, 
although  you  are  in  the  exercise  of  a  perfectly  lawful  pursuit,  and  without 
any  fault  or  negligence,  proof  of  killing  and  value  shall  be  conclusive 
evidence  of  wrong  upon  your  part,  and  you  shall  not  be  allowed  to  aver  or 

Erove  the  contrary.  If  this  be  due  process  of  law,  then  all  the  legislature^ 
as  to  do,  to  take  the  property  of  A  and  give  it  to  B,  is  to  enact  that' 
when  A  sues  B  certain  admitted  facts  shall  establish  conclusively  ."^'s 
right  to  recover,  and  B.  shall  not  be  heard  to  introduce  evidence  to  the 
contrary.  No  matter  how  careful  and  cautious  an  engineer  may  be-in  the 
inageraent  of  his  train  ;  no  matter  how  steep  the  grade  may  be  that  his 


ain  is  going  down ;  no  matter  how  many  hundred  11 
:hindfiise      '  -  '  "^      ' 


behind  his  engine,— yet  all  must  be  sacrificed  to  save  a  horse  or  cow,  or 
the  company  is  to  pay  the  damages.     Hardly. 

"  But  11  b  said  that  the  legislature  has  the  right  to  regulate  the  railroads 
In  the  exercise  of  their  franchises ;  and  cases  are  cited  where  it  has  been 
held  that  they  may  be  required  to  fence  their  roads,  and,  upon  failure,  to 
pay  for  all  stock  killed  by  them.  That  the  legislature  may  require  a  rail- 
road 10  fence  its  track,  and  that  this  is  a  proper  exercise  of  the  police 
power,  has  never  been  doubted,  that  we  are  aware  of.     And   where  they 
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ftil  to  obflcrve  such  police  regulations  it  ought  not  to  be  doubted  that  the 
legislature  has  the  power  lo  impose  penalties  for  such  failure.  The  same 
may  be  said  of  storing  powder.  <lynami[e,  and  other  dangerous  explosives. 
and  operating  dangerous  machinery.  But  it  is  said  that  the  legislature 
has  the  right  to  impose  additional  burdens  upon  railroads,  from  time  to 
time,  and  cases  are  cited  which  uphold  statutes  making  railroad  companies 
absolutely  liable  for  all  damages  done  by  the  escape  of  lire  from  their 
engines.  In  the  first  place,  it  may  be  said  that  there  is  quite  a.  difference 
between  such  stututes,  and  ilie  one  in  this  case;  and.  speaking  for  himself, 
the  writer  is  not  able  to  give  his  assent  to  the  validity  of  such  legislation 
upon  any  ground  yet  suggested.  But.  however  all  this  may  be.  we  are  all 
oi  the  opinion  that  the  legislation  In  this  ca^e  contested  cannot  he  sus- 
tained. To  do  so  is  to  take  from  the  defendant  company  the  right  of 
way  over  its  track,  and  confer  it  upon  the  caitle  and  horses  of  the  country. 
"  Ample  authority  can  be  found  for  the  position  taken  in  this  opinion. 
ThccaaeofZeiglerw.  Souths  North  Ala.  R.  Co.,  58Ala.J94.  is  exactly 
in  point.  The  cases  of  Bielenberg  v.  Montana  Union  R.  Co.  (Mont.),  20 
Pac.  Rep.  314.  and  Cottrel  v.  Union  Pac.  R.  Co.,  21  Pac.  Rep.  416,  decided 
by  the  supreme  court  of  Idaho,  are  cases  where  statutes,  exact  copies  of 
the  one  under  consideration,  were  held  void  as  not  being  due  process  I'f 
law.  The  case  of  East  Kingston  v.  Towle.  48  N.  H.  57.  was  where  a 
statute  undertook  to  make  the  owner  of  a  dt^  liable  for  all  damages  his 
dog  might  do  to  sheep  in  thtr  township,  such  dam<ige  to  be  fixed  by  ihe 
selectmen  of  the  county.  The  supreme  court  held  this  act  void,  as  not 
•  due  process  of  law,'  becau.se  it  did  not  give  the  owner  of  the  dog  any 
ri^ht  to  contest  the  amount  of  the  daniiige.  See.  also.  C'lolry.  Const. 
Urn.  (sth  Ell.)  pp.  430,  436.  and  notes.  We  therefore  conclude  that  the 
statute  in  question  is  in  conflict  with  the  quotation  from  the  fourteenth 
amendment,  and  void.  The  result  is  thai  (he  fiction  of  the  court  below. 
in  nrit  rendering  judgtuent  for  the  defendant  upon  the  special  finding,  was 
-    -    ..         J  (^  reversed." 


Fsn«M— Stock-killing— AppralMment  of  Damaga*— Right  to  Jury  Trial.— 
In  Dacres  v.  Oicgon  R.  S  Nav.  Co.,  Wash.  Terr.  Sup.  Ci.,  Jan.  29,  1SS9. 
it  was  held  ihat  sections  2-7  of  the  Wash.  Terr.  "  Railway  Fence  Liiw  " 
01,1883,  which  provided  that  when  stock  was  killed  on  a  railway,  the  value 
should  be  ascertained  by  appraisers  in  a  prescribed  nianner  and  the 
appraised  value  should  thereupon  become  due  and  payable,  were  uncon- 
stitutional as  denying  the  riglit  of  trial  by  jury.  It  uas  also  held  that 
sections  I  and  8  of  the  act,  which  subject  railroad  companies  to  liability 
for  all  stock  killed  on  the  track  unless  it  is  fenced,  were  constitutional 
and  were  not  so  connected  with  the  rest  of  the  statute  as  to  be  affected 
by  the  invalidity  thereof.      The  court  said : 

"  It  is  conceded  in  the  brief  filed  by  appellant's  counsel  in  this  cause, 
and  also  by  counsel  in  argument  before  this  court,  that  sections  2,  3.  4.  5. 
6,  and  7  ol  this  act  are  unconstitutional  because  they  deny  the  rithl  uf' 
trial  by  jury  ;  and  of  this  there  can  be  no  question.  The  territorial  legis- 
lature has  no  power  to  deprive  any  person  or  corporation  of  the  right  of 
trial  by  jury  In  a  common-law  action,  where  the  amount  involved  exceeds 
$20.  7ih  Amend.  Const.  U.  S. ;  Parsons  v.  Bedford.  3  Pet.  433  :  Thomiis 
V.  Hilton,  3  Wash.  T.  365.  Nevertheless  this  is  clearly  what  the  legtslii- 
ture  attempted  to  do  by  the  svstem  of  procedure  provided  in  sections  2, 
3.  4.  S,  6,  and  7  of  this  act.  The  question  then  arises :  Is  the  whole  act 
void  by  reason  of  the  unconstitutionality  of  the  sections  named  ?  Ques- 
tions of  this  character  have  been  much  discussed  by  the  courts  of  this 
country,  and  the  proper  rule  of  statutory  construction  in  such  cases  seems 
MOW  to  be  well  settled.  This  rule  is  nowhere  more  clearly  or  more  con- 
cisely expressed  than  in  Judge  Cooley's  work  on  Const itutiimal   Lmiita- 
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tions,  in  which  it  is  laid  down  as  follows:  'Where,  therefore,  a  part  of' a 
statute  is  unconstitutional,  that  fact  does  not  authorize  courts  to  declare 
the  remainder  void  also,  unless  all  the  provisions  are  connected  In  subject- 
matter,  depending  on  each  oiher,  operating  together  (or  the  same  purpose, 
or  otherwise  so  connected  together  in  meaning  that  it  cannot  be  presumed 
the  legislature  would  have  passed  the  one  without  the  other.  ,  .  .  If, 
when  the  unconstituLional  portion  is  striclcen  out,  that  which  remains  is 
complete  in  iiself.  and  capable  of  being  executed  in  accordance  with  the 
apparent  legislative  intent,  wholly  independent  of  that  which  was  rejected, 
it  must  be  sustained.'    Cooley,  Const.  Lim.  (5ih  Ed.)  213. 

Turning,  now,  to  an  examination  of  the  statute  under  discussion,  it  is 
plain  to  be  seen  that  the  general  object  which  the  legislature  had  in  view 
in  its  passage  was  to  enlarge  and  extend  the  rights  of  owners  of  live-stock 
as  against  railway  companies,  in  cases  where  such  stock  should  be  killed 
or  maimed  by  passing  railway  trains.  The  means  employed  by  the  legis- 
lature in  this  act,  to  attain  this  object,  were  two  fold  :  'First,  by  malting 
railway  companies  li<ible  for  the  killing  or  maiming  of  iive-stocit  so  long 
as  the  railways  are  not  properly  (enced  ;  second,  by  providing  a  cheap, 
simple,  aitd  prompt  remedy  for  the  enforcement  of  the  rights  thus  con- 
ferred. It  is  conceded  upon  all  hands,  as  we  have  seen,  that  this  second 
provision  is  unconstitutional,  and,  under  the  rule  of  construction  above 
mentioned,  if  tliese  two  provisions  are  so  connected  in  subject-matter  or 
in  meaning  that  it  cannot  be  presumed  that  the  legislature  would  have 
passed  the  one  without  the  other,  then  both  provisions  must  fall  together. 
This  IS  not,  however,  our  view  of  the  statute.  It  seems  to  us  that  these 
two  provisions  are  easily  separable;  that  they  are  not  depending  upon 
each  other,  and  are  not  so  intimately  connected  that  one  may  not  exist 
without  the  other.  Under  any  (air  reading  of  this  statute  it  must  appear 
that  after  striking  out  the  unconstitutional  portions,  that  is,  sections  3,  3, 
4,  5.  6,  and  7.  '  that  which  remains  is  complete  in  itself,  and  is  capable  of 
being  executed  in  accordance  with  the  apparent  legislative  intent,  wholly 
independent  of  that  which  was  rejected.'  Counsel  for  appellee  strongly 
ui^ed  in  argument  that  the  two  parts  of  this  statute  are  so  '  mutually 
connected  with  and  dependent  00  each  other,  as  conditions,  considera- 
tions, or  compensations  for  each. other,  as  to  warrant  the  belief  that  the 
l^islature  intended  them  as  a  whole,  and  if  all  could  not  be  carried  into 
eHcct  the  legislature  would  not  pass  the  residue  independently.'  But  we 
see  no  good  reason  to  suppose  that  if  the  unconstitutionality  of  the  sections 
relating  to  the  proposed  remedy  had  been  known  to  the  legislature,  they 
would  therefore  refuse  to  pass  the  section  conferring  enlai^d  rights  upon 
the  persons  for  whose  benefit  theother  portions  of  the  statute  were  framed. 
On  the  contrarv.  there  is  the  more  reason  to  believe  that  the  legislature. 
finding  themselves  unable  to  extend  the  relief  intended  by  the  void  sec- 
tions, would  be  the  more  inclined  to  enact  the  law  embodied  in  sections 
1  and  3.  These  two  sections  make  a  sensible  and  reasonable  law ;  a  law 
essentially  the  same  as  that  which  may  now  be  found  upon  the  statute 
fjooics  of  many  of  the  states  of  the  Union.  And  it  may  not  be  out  of 
place  here  to  observe  that  legislation  of  this  kind  has  been  commended 
Ml  the  strongest  terms  bv  some  of  the  highest  courts  in  this  country. 
Corwin  V.  New  York  &  E.  R.  Co..  13  N.  Y.  41 ;  Missouri  Pac.  R.  Co..?/. 
Humes.  IIS  U.  S.  513,  22  Am.&  Eng.  R.  Gas.  557.  Of  course  it  goes 
without  saying  that  courts  have  nothing  to  do  with  the  policy  or  impolicy 
o(  a  law;  that  belongs  to  the  province  of  another  deparimeot.  But 
where,  as  in  the  case  at  bar.  it  becomes  important  to  inquire  whether  the 
legislature  would  have  passed  one  part  of  a  statute  without  the  Other, 
then  it  is  proper,  as  a  means  of  arriving  at  the  legislative  intent,  to  con- 
sider the  law  in  all  its  bearings. 


DigilizedbyGoOglc 


CAlTI.K-tiUAltDS   AT   WAGON   CROSSINGS.  ^83 

"It  was  conlended  upon  the  ailment  that  the  construction  of  section  t. 
standing  alone,  would  be  necessarily  different  from  that  which  would  be 
given  to  it  in  its  proper  connection  with  the  other  sections  of  the  act, 
taken  as  a  whole  ;  that,  for  instance,  reading  section  I  out  of  its  present 
connection,  it  would  seem  as  if  it  provided  that  if  an  animal  was  injured, 
however  slightly,  by  a  passing  train,  the  company  would  be  liable,  not  for 
the  amount  of  damage  done  to  the  animal,  but  for  its  full  value ;  whereas. 
i(  the  section  is  to  be  read  in  connection  with  the  other  sections  of  the 
act,  it  becomes  apparent  at  once  that  the  legislature  never  intended  any 
such  construction.  A  careful  reading  of  this  statute  will  readily  show 
that  this  argument  is  not  well  founded  ;  and  that,  whether  standing  with 
section  8.  or  in  connection  with  the  following  sections  in  the  same  act. 
section  i  is  fairly  open  to  but  one  construction,  and  that  is  this  ;  Where 
an  animal,  being  lawfully  upon  adjoining  land,  thence  escapes  upon  a  raiU 
way  track  at  a  place  which  is  not  fenced,  but  which  the  company  may 
properly  and  lawfully  fence,  and  the  animal  is  killed  by  a  passing  train, 
the  company  is  liable  for  the  value  of  the  animal,  if  killed  ;  and.  if  injured, 
but  not  killed,  for  the  amount  of  damages  caused  by  the  injuty." 


Chicago,  Milwaukee  and  St.  Paul  R.  Co, 

{Minnesota  Supreme  Court.  January  zg,  1889.) 

Wagon-crouingi— Statutory  Obligation  to  Conttruct  Cattla-guards  at— 
Private  Way»< — The  term  "wagon-crossings."  as  used  in  section  54,  c.  34. 
Minn.  Gen.  St.  1878.  requiring  railroad  companies  to  build  and  maintain 
■■e^ttle-guards,"  refers  to  wagon  roads  used  for  public  travel  crossing 
railroads,  and  not  to  private  wavs  or  farm -crossings. 

Farm-eroMinga  —  Statut*  Authoriiing  Company  to  Furnish  Locks  for 
Gate* — Negligence, — The  jirovision  in  section  4,  C.  98.  Minn.  Gen.  Laws 
1877.  that  railroad  companies  may  furnish  land-owners  with  locks  for 
gates  at  farm-crossings,  is  permissive  and  not  mandatory ;  and  in  case  no 
such  locks  are  furnished,  the  question  of  the  negligence  of  the  corpora- 
tion in  any  particular  case,  as  respects  the  opening  or  closing  of  such 
gates,  or  their  being  securely  fastened,  is  open  for  investigation,  and  is 
not  affected  by  the  statutory  provision  referred  to. 

Stock-killing  — Open  Qate  — Evidence  of  Negligence.  — The  evidence 
tended  to  show  that  plaintiff's  colt  escaped  itito  the  field  of  an  adjoining 
proprietor,  in  which  was  a  gate  leading  to  a  farm-crossing  over  defendant's 
road ;  and  that  it  escaped  through  the  gate  upon  the  railroad  track  and 
was  killed.  Tlie  gate,  which  opened  inwards  towards  the  field,  was  found 
wide  open  on  the  morning  after  the  accident.  One  of  defendiint's  sec- 
tionmen  testified  that  he  had  closed  the  gate  on  the  previous  evening. 
Held,  that,  as  there  was  no  evidence  to  show  negligence  on  the  part  of  the 
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defendant  either  jn  regard  to  the  fastening  of  the  gste,  or  that  it  was 
pushed  open  by  an  animal,  the  plaintiff  could  not  recover. 

Appeal  from  District  Court,  Carver  County. 

Action  by  Preston  J.  Sather  against  the  Chicago,  Milwaukee 
&  St.  Paul  R.  Co.,  to  recover  damages  for  killing  his  colt.  De- 
fendant appeals  from  a  judgment  (or  the  plaintiff. 

iV.  H.  Norris  for  appellant. 

Pfck  &  Brown  for  respondent. 

Vanderburgh,  J. — i.  The  statute  (Laws  1876.  c.  24,  amend- 
ed by  Laws  1877,  c.  73, — Gen.  St.  1878,  c.  54,  §g  54,  57)  requires 
all  railroads  "  to  build  and  maintain  good  and  sufficient 
i»ra?wCiiu  cattle-guards  at  all  wagon-crossings,  and  good  and 
«aui*«aardi  substantial  fences  on  each  side  of  such  road."  And 
MpriiaM  j^  failure  to  build  and  maintain  cattle-guards  and 
fences  as  above  provided  is  to  be  deemed  an  act  of 
negligence.  The  term  "  wagon-crossing,"  used  in  the  statute, 
refers  to  crossings  for  public  travel  on  roads,  highways,  or 
streets.  Greeley  v.  St.  Paul,  M.  &  M.  R.  Co.,  33  Minn.  137,  19 
Am.  &  Eng,  R.  Cas.  559.  It  means  established  wagon  roads 
intersecting  railroads.  The  statute  does  not  name  or  include 
"private  ways"  or  "farm-crossings,"  so  called.  The  former  are 
to  remain  open,  and  are  protected  by  cattle-guards  and  wing 
fences,  wliich  the  adjacent  farms  or  lands  arc  required  to  be 
separated  from  the  right  of  way  by  fences  on  each  side  of  such 
road  ;  and  if  farm -crossings  are  reserved  or  secured  by  adjacent 
land-owners  for  private  convenience,  the  gates  and  bars  for  the 
openings  are  understood  to  be  a  part  of  the  fence,  and  hence 
sufficient  to  protect  stock,  and  keep  it  from  going  upon  the 
track,  except  when  taken  across  the  same  by  or  under  the 
authority  and  direction  of  the  owner ;  and  the  provisions  of  the 
statute  as  made  do  not  reach  such  cases.  Brooks  v.  New  York 
&  E.  R.  Co.,  13  Barb.  597:  Cook  v.  Milwaukee  &  St.  Paul  R. 
Co.,  36  Wis.  49.  In  other  words,  the  statute  requires  railroad 
•companies  to  fence  along  their  right  of  way  where  it  can  do  so : 
but  as  it  cannot  fence  across  liighways,  the  protection  there  re- 
quired in  order  to  keep  cattle  off  the  track  is  the  maintenance 
of  cattle-guards,  and,  in  the  absence  of  special  or  other  statu- 
tory provisions  than  is  provided  in  the  chapter  referred  to,  we 
think  the  road  is  fenced,  as  respects  the  farm -crossings,  where 
safe  and  proper  gates  are  erected  and  maintained. 

2.  Chapter  98,  Gen.  Laws  1877,  is  entitled  "An  act  relating 
(iutHtau-  to  fences  and  gates  along  railroad  tracks,  and  for  pro- 
■Uhlw'or'*''  Meeting  the  same."  Sections  i  and  2  make  it  un- 
iJkaiiirar>  lawful  for  any  person  to  break  or  injure  any  fence 
nianiicMij.  or  gate  along  any  railroad  track,  or  to  leave  open 
iiny  such  gate  so  that  cattle  may  stray  thereon,  or  to   permit 
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any  animal  to  stray  thereon.  And  section  3  provides  penal- 
ties for  such  offences.  Section  4  is  as  follows:  "Whenever  any 
gate  shall  be  erected  by  any  railroad  at  any  farm -crossing,  for 
the  exclusive  use  of  any  owner  of  land,  such  company  may  pro- 
vide a  lock  for  the  same,  and  deliver  the  key  to  such  owner,  or 
the  tenant  or  the  occupant  of  such  land  :  and  if  such  gate  shall 
thereafter  be  opened,  whereby  cattle  or  other  animals  shall  get ' 
upon  such  railroad  track,  and  be  injured  or  killed,  unless  mali- 
ciously or  wantonly  done  by  such  railroad  company  or  its  em- 
ployees, such  company  shall  not  be  liable  to  the  owner  of  such 
injured  animals  for  such  damage."  This  provision,  in  case  it  is 
complied  with,  necessarily  eliminates  from  the  issue,  upon  the 
trial  of  an  action  of  this  kind,  all  questions  of  negligence  on  the 
part  of  the  defendant  as  respects  any  such  gate  being  left  open 
or  unfastened.  But  if  the  company  omit  such  precautions,  the 
question  of  its  negligence  in  that  particular  as  well  as  others 
will  remsin  open,  and,  in  so  far  as  it  may  be  found  to  be  the 
proximate  cause  of  the  injury  complained  of,  its  liability  will 
remain  unaffected  by  the  statute  in  question. 

3.  The  only  remaining  question  in  the  case,  then,  is  whether 
the  plaintiff's  loss  in  this  mstance  is  attributable  to  the  negli- 
gence of  the  defendant.  The  theory  of  the  plaintiff  wrt*— 
is,  and  the  evidence  tends  to  support  it,  that  the  colt  to»a  ia«iffl> 
in  question  escaped  from  the  field  of  an  adjoining  eiwitwuiew 
proprietor  Into  the  field  of  one  Wanke,  from  which  J^i^V™* 
through  &  gate  in  the  railroad  fence  (made  to  accom- 
modate the  latter  for  a  farm-crossing)  it  escaped,  in  the  night- 
time, upon  the  railroad  track,  and  was  killed.  Besides  the  ab- 
sence of  cattle-guards  and  lock  and  key,  the  negligence  com- 
plained of  is  "in  not  properly  making  and  fastening  the  gate, 
and  by  the  same  being  left  open,"  Referring  to  the  evidence, 
we  find  that  there  is  no  criticism  of  the  gate  except  as  to  the 
want  of  lock  or  other  secure  fastening.  The  undisputed  testi- 
mony is  that  the  gate  is  "an  ordinary  railroad  gate."  "  It  is  a 
board  gate — swinging  gate."  "The  gate  slides  right  in  between 
two  posts."  "This  was  the  only  method  of  closing  and  fasten- 
ing," "There  was  nothing  to  prevent  any  animal  from  pushing 
the  gate  open,  but  the  heft  on  the  ground.  The  land  descends 
towards  the  railroad."  The  gate  was  found  open  early  in  the- 
morning,  and  the  colt  was  found  alongside  the  track,  where  it 
was  killed  by  a  train.  There  is  no  evidence,  however,  tending 
to  show  that  the  gate  was  open  in  consequence  of  a  defective  or 
insecure  fastenmg,  or  that  it  was  pushed  open  by  animals.  The 
gate  opens  (that  is,  swings)  into  the  field,  and  not  outwardly 
towards  the  track,  and  when  found  open  in  the  mornmg  "  it 
was  swui^  up  the  hill,"  and  wide  open,  showing  that  it  had 
been  opened  and  left  open  by  some  person.     The  evidence  also 
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shows  that  at  6  p.m.  the  night  before  "  it  was  closed  and  well 
shut,"  by  one  of  the  sectionmen,  who  found  it  open  at  7  next 
morning,  when  he*  resumed  worl<.  All  the  evidence  there  is  ex- 
planatory of  the  manner  in  which  the  gate  was  opened  is  that 
of  the  owner  of  the  field  into  which  it  opens,  who  swears  that  it 
was  closed  tight  at  6  a.m.  :  "  that  he  left  it  open,  intending  to 
return  soon."  The  plaintifl's  evidence  tends  to  show  that  the 
coit  was  killed  at  an  earlier  hour.  Whether  either  is  mistaken 
as  to  the  time  the  colt  came  through  the  gate,  if  in  fact  it 
escaped  that  way,  or  whether  he  was  let  through  at  an  earlier 
hour,  in  either  case  there  is  no  evidence  that  it  was  the  result  of 
the  negligence  of  the  company. 
Judgment  reversed. 

Fencet — Obligation  of  Company  to  Conttruct  and  Maintain. — Section  i 
of  the  Nebraska  act  of  1867  requires  every  railroad  company  in  tlie  state, 
within  six  months  after  its  line  of  railroad  or  any  part  thereof  is  open,  to 
erect  and  thereafter  maintain  fences  on  the  sides  of  said  railway,  or  the 

Eart  thereof  open  for  use.  suitably  and  amply  sufficient  to  prevent  cattle, 
orses.  sheep,  and  ho^  from  getting  on  the  track,  except  at  the  crossings 
of  public  roads  and  highways,  and  within  the  limits  of  towns,  cities,  and 
villages,  etc.  The  provisions  of  section  i8,  art.  2.  ch.  2,  Neb.  Comp.  St., 
defining  a  "  lawful  fence,"  apply  alone  to  the  inclosing  of  lands,  and  do 
not  apply  to  the  fencing  of  a  railway.  That  matter  is  governed  by  section 
I.  art.  i,cb.  73.  Comp.St,  Chicago,  B.  &  Q.  R.  Ca.v.  James.  Neb.  Sup. 
Ct.,  Mar.  20,  1889. 

Samo-Conitruetion  and  Sufflclancy  of  Cattlo^uard  at  Qrad«-cro$ting.— 
The  plaintiff,  in  an  action  to  recover  damages  lor  injuries  to  his  horses, 
which  had  becom^  frightened  and  escaped  upon  defendant's  track  at  a 
grade-crossing  because  of  the  alleged  negligence  of  the  defendant  in 
maintaining  a  cattle-guard,  cannot  complain  of  an  instruction  that  the 
object  of  Vt.  Rev.  Laws,  ti  3407.  requiring  railroad  companies  to  construct 
and  maintain  cattle-guards,  is  twofold,  viz..  to  secure  the  safety  of  pas- 
sengers and  to  prevent  injury  to  animals.  The  Vermont  statute  does  not 
require  that  a  guard  must  be  so  built  that  under  no  circumstances  could 
an  animal  cross  it,  but  only  tiiat,  under  all  ordinary  circumstances,  it 
should  be  sufficient  to  prevent  cattle  and  other  animals  from  getting 
upon  the  track.  Wait  v.  Bennington  &  R.  R.  Co.,  Vt.  Sup.  Ct..  Feb.  6, 
18S9. 

Same— Duty  to  Keep  Cattle-guards  Clear  of  Snow  and  loe.— When  the 
court  has  instructed  the  jury  that,  under  a  statute  requiring  railroad  com- 
panies to  construct  and  maintain  cattle  guards  at  grade-crossings,  a  com- 
pany must  keep  its  cattle-guards  sufficient  in  winter  as  well  as  summer, 
and  that  it  must  clear  the  cattle-guards  of  snow  and  ice  with  reasonable 
diligence,  it  is  not  error  to  charge  the  jury  that  "the  legislature  probably 
never  intended  to  require  of  a  railroad  the  duty  10  keep  cattle-guards 
clear  of  snow  and  ice  when  doing  so  would  practically  impose  a  burden 
^upon  the  road  that  was  incommensurate  with  its  duty  both  to  the  public 
and  to  its  own  passengers."  Wait  v.  Bennington  &  R.  R.  Co.,  Vt.  Sup. 
Ct.,  Feb.  6.  1889. 

Same — Effect  and  Operation  of  Statute. — By  the  Pennsylvania  act  of 
March  z8,  1868  (P.  L.  514),  which  applies  only  to  Warren  county,  it  is 
provided  that  "  All  railroad  companies,  when  railroads  are  completed,  and 
on  which  they  are  running  trains  in  said  county,  shall  before  the  hrsi  day 
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of  September.  1868,  construct  and  keep  in  repair,  or  cause  to  be  con- 
structed and  kept  in  repair,  a  good  and  sufficient  fence."  This  act,  b^  a 
supplement  of  April  17,  1869  (P.  L.  1125).  was  extended  toother  counties, 
including  McLean  county,  //eld,  tliiit  ihe  fact  that  a  railroad  in  McLean 
county  had  been  completed  and  operated  before  September  I,  1868.  did 
not  except  the  company  owning  it  from  the  statutory  duly  to  fence  im- 
posed by  the  sutute.  Shurley  i-.  New  York.  L.  E.  &  W.  R.  Co.,  Pa.  Sop. 
Ct..  Oct.  I.  1888. 


Minneapolis,  Sault  Ste.-Marie  and  Atlantic  R.  Co. 

{Minruseta  Supreme  Court.  June  24,  1889.) 

Fence)— Statutory  Obligation  to  Fence — Excepted  Place>~Burden  of 
Proof, — Where  domestic  animiils  are  killed  or  injured  on  a  railway  track 
not  protected  by  fences  or  cattle -guards,  the  burden  rests  upon  the  rail- 
Way  company  to  show  that  it  is  not  bound  to  fence  at  that  place,  on  the 
grourid  that  it  is  necessary  to  be  kept  open  for  the  accommodation  of  the 

Same— Placet  Necesiary  for  Um  for  Public  Purpote— Actual  Use.— 
The  implied  exemption  is  not  to  be  extended  to  cases  where  tlie  reason 
for  it  is  wanting;  and  where  the  particular  land  in  controversy  is  not 
actually  used  for  such  public  purposes,  it  is  not  enough  that  the  plans  of 
the  company  contemplate  such  use  at  some  Indefinite  time  in  the  future. 

Same-Stock-k  III  ins-Condition  of  Place  Where  Stock  Enter  Track.- 
In  case  of  accident  resulting  Irom  the  presence  of  such  animals  upon  a 
railway  track,  it  is  the  condition  of  the  road  where  they  enter  upon  it,  and 
not  where  they  are  killed,  that  must  govern. 

Same — Contributory  Negligence — Etcapini^Anlmalt. — The  owner  of  Buch 
animals  is  not  chargeable  with  contributory  negligence,  where  they  escape 
and  get  upon  ao  unfenced  railway  track  without  his  fault. 

Appeal  from  District  Court,  Hennepin  County. 

Action  by  John  Cox  against  the  Minneapolis,  Sault  Ste.- 
Marie  &  Atlantic  R.  Co.,  to  recover  damages  for  killing  a  horse 
belonging  to  plaintiff.  Defendant  appeals  from  a  judgment  for 
the  plaintiff. 

/.  D-  Springer,  H.  S.Abbott,  and  F.  D.  Larrabee  for  appellant. 

C.  F,  Baxter  for  respondent. 

Vanderburgh,  J. — The  plaintiff's  horse  ran  away  and  en- 
tered upon  the  unfenced  right  of  way  and  track  of  defendant  in 
the  suburbs  of  the  city  of  Minneapolis,  and  was  killed.  This  ao 
tion  is  brought  to  recover  its  value,  with  harness  al- 
leged also  to  have  been  destroyed  by  the  colliding  ^"^^ 
engine.    The  argument  of  the  defendant  proceeds  upon  the  as- 
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sumption  that  the  horse  entered  upon  the  track  at  a  wagon, 
crossing,  open  and  used  for  travel,  distant  65  feet  north  from 
the  "  headblock  "  and  last  switch  in  that  direction,  connecting  a 
side  track  leading  to  a  round-house  with 'the  main  track,  which 
runs  to  and  connects  with  a  system  of  tracks  upon  terminal 
grounds  occupied  by  defendant's  shops,  etc.,  both  the  round- 
house and  shops  being  several  hundred  feet  distant  from  the 
switch.  As  there  is  evidence  tending  to  show  that  the  horse 
turned  up  the  main  track  on  that  crossing,  and  the  jury  may 
have  so  found,  some  of  the  legal  propositions  submitted  must 
be  considered  in  reference  to  such  a  .state  of  facts. 

1.  It  was  the  duty  of  the  defendant  to  protect  its  track  by  a 
fence  or  by  cattle-guards  at  that  point,  unless  the  situation  was 

such  as  to  bring  the  case  within  the  implied  excep- 
CMi^ariM  tion  to  the  statutory  provisions  requirine  such  pre- 
mdiicvUm.     cautions,     1  hat  is  to  say,  if  it  was  necessary  that  the 

grounds  of  the  company  there,  including  this  cross- 
ing, should  have  been  kept  open  in  order  to  enable  the  company 
properly  to  discharge  its  duties  to  the  public,  and  accommodate 
the  public  convenience  or  necessity,  then,  within  the  settled  rule 
of  this  court,  the  defendants  would  not  be  liable  for  a  failure  to 
fence.  Greeley  «>.  St.  Paul,  M,  &  M,  R.  Co.,  33  Minn.  138,  19 
Am.  &  Eng.  R.  Cas.  559 ;  Hooper  v.  Chicago,  St.  P.,  M.  &  O.  R. 
Co.,  37  Minn.  53;  and  other  cases.  But  the  construction  under 
which  this  exception  is  implied  in  the  practical  application  of 
the  statutory  rule  is  not  to  be  extended  to  cases  where  the 
reason  for  it  is  wanting,  or  beyond  the  reasonable  limits  of  the 
company's  depot  or  other  public  grounds  which  necessarily  fall 
within  the  exemption. 

2.  In  this  case  it  appears  that  the  defendant's  line  of  road, 
running  north  from  the  switch,  traverses  an  open  area,  with  no 

intersecting  highway  or  travelled  crossing  for  a  long 
SiHa-Ditr«f  distance,  except  at  the  place  named,  and  is  not 
hTcaViutof  f«"ced.  The  horse  was  overtaken  upon  a  bridge  a 
■rcMtut.  considerable  distance  above   this   crossing,  so   that, 

whether  the  jury  found  that  it  entered  upon  the 
track  at  that  place  or  at  any  point  between  it  and  the  bridge, 
the  company  would  be  presumptively  subject  to  the  statutory 
rule  :  and  it  is  the  condition  of  the  road  where  the  horse  entered 
the  right  of  way  of  the  defendant,  and  not  the  place  where  he 
was  killed,  that  is  to  govern,  and  that  becomes  material  to  con- 
sider upon  the  question  of  the  company's  liability.  From  the 
switch  north  the  road  has  but  a  single  track,  and  the  burden 
rested  upon  the  defendant  to  prove  the  existence  of  the  facts  t» 
bring  the  case  within  the  exception,  and  to  show  that  itwas  not 
bound  to  fence  or  maintain  cattle-guards  at  the  place  in  ques- 
tion.    But  the  evidence  fails  to  show  that  the  track  at  or  above 
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the  crossing  is  within  its  yard  as  at  present  occupied,  used,  or 
required  for  the  business  of  the  company.  An  engineer  of  the 
defendant  testified  that  a  map  introduced  in  evidence  accurately 
represented  the  grounds,  buildings,  and  line  of  the  road  as  above 
described;  that  the  company  owned  160  acres  there;  that  above 
the  switch  there  was  nothing  but  the  main  line  now,  and  below 
were  the  car-shops,  etc.;  and  he  was  thereupon  asked,  "  Have 
the  company  at  present  adopted  plans  for  the  future  develop- 
ment of  these  yards  as  the  business  develops?"  which  was  ruled 
out  by  the  court.  The  company  had  acquired  a  large  tract, 
which  in  its  judgment  would  at  some  future  time  be  needed  by 
it  for  its  yards,  terminal  grounds,  and  side  tracks;  but  there  is 
no  suggestion  that  its  yard  and  facilities  for  transacting  its  busi- 
ness at  that  place  are  not  all  that  are  required  for  the  present 
and  a  reasonable  time  to  come.  It  is  not  enough  that  the  plans 
of  the  company  contemplate  at  some  indefinite  time  in  the 
future  the  use  of  all  these  grounds  for  additional  structures  and 
increased  business.  The  statute  is  to  be  given  a  practical  and 
reasonable  construction,  and  its  operation  as  a  police  regulation 
is  not  to  remain  in  abeyance  to  suit  the  private  interests  of  the 
company  or  the  future  development  of  its  plans  or  growth  of 
its  business.     Kobe  v.  Northern  Pac.  R.  Co.,  36  Minn.  518. 

3.  The  case  does  not  disclose  any  negligence  on  the  part  of 
the  plaintiff  in  suffering  his  horse  to  be  at  lar^e.  It  appears 
that  he  escaped  from  custody,  and  ran  away,  and 
was  killed  in  harness,  but  it  does  not  appear  that  it  ^'JjJJ'^ 
was  through  plaintiff's  fault  or  carelessness.  It  was 
for  the  defendant  to  establish  plaintiffs  contributory  negligence, 
and  it  is  not  shown  in  this  case.     Order  affirmed. 

FancM — Dapot  Qroundi— Exception  from  Statutorf  Obligation. — The  ex- 
ception, by  implication,  lo  the  statute  imposing  upon  railway  companies 
the  duty  o(  fencing  their  tracks,  by  which  such  places  as  are  necessary  and 
ronvenient  for  the  use  of  the  public  may  be  left  open,  cannot  be  extended 
to  a  sidinft  used  merely  for  the  loading  of  ties,  wood,  and  piling  purchased 
by  the  company  (there  being  no  testimony  tending  to  show  ihe  amount 
(>l  such  business),  and  for  the  passing  of  trains,  at  a  point  where  no  depot 
is  maintained,  no  employee  slationea,  and  where  persons  desiring  to  lake 

fi-^sage  are  obliged  to  flag  the  trains  themselves.  Hurt  v,  St.  Paul.  M.  & 
I.  R.Co..  Minn.  Sup.  Ci,.  Dec.  6,  1B88.  Collins.  J,  said :  "While  this 
siatute  is  imperative,  and  ejtciudcs  no  part  of  the  line  in  terms,  it  is  held 
to  be  subject  to  an  implied  exception  as  to  places,  such  as  depot  and  sta- 
tion grounds,  used  for  the  convenience  o'f  passengers  and  the  necessary 
handling  of  freight,  which  mav  be  kept  open  and  unfenced.  The  conven-  ^ 
ience.  the  necessities,  of  the  public  is  the  test ;  and  this  convenience  and 
necessity  is  the  limit  of  the  exception  to  the  statutory  rule  imposing  upon 
nulroads  the  duty  of  fencing  upon  each  side  of  their  tracks.  Greeley  v. 
St.  Paul,  M.  A  M.  R.  Co.,  33  Minn.  136,  19  Am.  &  Eng.  R.  Chs.  559:  Kobe 
V.  Northern  Pac.  R.  Co.,  36  Minn.  518.  In  neither  of  these  cuses  was 
there  any  alicmpt  to  define  what  may  or  should  constitute  depot  or  sta- 
tion grounds,  except  in  a  general  manner;  while  in  Hooper  v.  Chicago, 
88  A.  &E.  R.  Cu.— 19 
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St.  P.,  M.  &  O.  R.  Co.,  37  Minn.  52,  the  court  held  that  ground  custom- 
arily and  necessarily  used  by  a  railway  company  for  the  storage  oE  wood 
hauled  there  for  shipment,  and  upon  which  was  an  elevator  used  for  the 
storage  and  shipment  of  grain  (the  evidence  satisfactorily  showing  that 
the  nature  and  extent  of  the  business  transacted  upon  the  ground  required 
that  it  should  remain  unfenced),  must  be  held  to  come  within  the  excep- 
tion. In  Fowler  v.  Farmers'  Loan  &  Trust  Co..  21  Wis.  78,  it  was  stated 
'  that  depot  or  station  grounds  are  a  place  where  passengers  get  on  and  oR 
the  cars,  and  where  goods  are  loaded  and  unloaded,  and  all  grounds  nec- 
essary or  convenient  and  actually  used  for  these  purposes.'  " 

Samo — What  are  Depot  Grounds— Way  Station.— In  an  action  for 
damages  (or  killing  a  span  of  horses  which  escaped  upon  the  traclt  through 
the  alleged  failure  of  the  company  to  fence  Its  track,  it  was  contended  on 
the  part  of  the  company  that  the  horses  got  upon  the  line  of  Its  road  very 
near  where  there  was  a  flag  station,  and  where  Its  trains  stopped  to  tate 
on  passengers  when  flagged,  or  to  let  them  off  when  desired.  The  evidence 
showed  that  there  had  at  one  time  been  a  station-house  at  that  point,  and 
an  agent  of  the  company  had  been  kept  there,  but  for  several  years  before 
the  time  in  question  the  company  kept  no  agent  there  ;  the  station  build- 
ing had  been  closed  up, and  had  gone  to  decay;  that  no  freight  was 
shipped  or  delivered  at  that  place  in  the  ordinary  way  1  If  freight  was  taken 
on  the  trains  at  that  place,  it  was  not  billed  until  It  arrived  at  the  first 
station  beyond  ;  that  there  was  a  side  track  there,  where  trains  sometimes 
passed  each  other,  and  where  the  company  received  charcoal  and  trans- 
ported it.  The  evidence  also  showed  that  there  were  no  grounds  for  a 
depot  at  that  place  outside  of  the  usual  right  of  way,  and  that  the  com- 
pany had  put  in  cattle-guards  south  of  the  station  building  about  350  feet, 
and  north  of  the  building  about  721  feet,  and  beyond  these  points  north 
and  south  the  road  was  fenced.  The  evidence  also  showed  that  at  the 
time  in  question  the  cattle-guard  south  had  been  permitted  to  go  to  decay. 
/feM.that  assuming  that  the  grounds  were  "  depot  grounds,'  the  extent 
of  the  "depot  grounds"  was  properly  submitted  10  the  jury.  McDonougli 
V.  Milwaukee  &  N.  R.  Co.,  Wis.  Sup.  Ct.,  Dec.  21,  1S8S. 
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iOiio  Supreme  Court.  November  13,  1888.) 

PcncM— Contract  by  Grantor  to  Conttruel  and  Maintain — SubMquant 
Purobaur.— A  written  agreement  by  the  grantor  of  the  right  of  way  to  a 
railroad  company,  to  fence  it  on  each  side  through  his  lands,  will  not  af- 
fect the  right  of  a  subsequent  purchaser  to  require  the  company  to  fence 
its  road,  under  the  provisions  of  sections  3314  and  332;,  Ohio  Rev.  St., 
where  the  purchase  was  made  without  actual  or  constructive  notice  of  the 
existence  of  such  agreement. 

Same— Um  of  Track— Constructive  Notice.— Such  agreement  not  being 
recorded,  the  mere  use  and  occupation  of  the  right  of  way  by  the  company 
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and  its  sacccssors  for  the  purpose  of  s  railroad  will  not  constitute  con- 
Anictive  notice  of  the  existence  of  such  agreemenL 

Error  to  Circuit  Court,  Clinton  County. 

In  the  original  action  the  plaintiff  sought  to  recover  of  the 
defendant  $570  as  the  reasonable  cost  of  building  a  fence  on 
each  side  of  its  right  of  way  through  his  lands,  under  the  pro- 
visions of  section  3324  and  3325  of  the  Revised  Statutes,  im- 
posing the  duty  on  railroad  companies  of  fencing  their  roads, 
and  giving  the  abutting  owner  the  right  to  build  the  cuttuMi 
fences,  and  to  recover  the  reasonable  costs  of  the 
company,  when  it  fails  to  do  so.  The  defendant  answered,  re- 
lying on  an  agreement  by  which  one  A.  W.  Miller,  who  in  1852 
granted  the  right  of  way  to  its  predecessor,  bound  himself  to 
keep  up  and  maintain  the  fences  on  the  line  through  his  lands, 
and  from  whom  the  plaintiff  by  intermediate  conveyances  de- 
rives his  title.  A  demurrer  to  this  having  been  overruled,  the 
plaintiff  replied,  denying  the  existence  of  the  agreement,  or  any 
knowledge  of  it  at  the  time  he  purchased.  The  case  was  sub- 
mitted to  the  court  on  an  agreed  statement  of  the  facts,  which 
is  as  follows  :  ".The  parties  to  this  action  agree  that  the  follow-  . 
ing  statement  contains  and  shall  constitute  the  facts  therein  : 
(1)  That  the  lacts  stated  in  the  petition  are  true,  (z)  That  the 
plaintiff  derived  his  title  to  the  lands  described  in  the  petition 
through,  by,  and  under  Andrew  Miller.  {3)  That  on  the  17th 
day  of  June,  a.d.  1852,  the  said  Andrew  Miller  was  the  owner 
of  said  lands,  and  on  that  day  executed  and  delivered  to  the 
Cincinnati,  Wilmington  &  Zanesville  R.  Co.  a  certain  paper 
writing,  in  the  words  and  figures  as  set  forth  in  a  copy  thereof 
hereto  attached,  marked  '  Exhibit  A,'  and  made  a  part  of  this 
agreed  state  of  facts,  and  under  and  by  virtue  of  which  said 
company  entered  upon  said  lands,  and  built  its  road  through 
the  same.  (4)  That  the  railroad  stock  specified  in  said  paper 
writing  was  delivered  to  said  Andrew  Miller,  and  said  crossing 
and  cattle-guards  built,  as  in  said  paper  writing  required.  (5) 
That  said  paper  writing  was,  on  the  31st  day  of  January,  A.D, 
1884,  recorded  in  the  office  of  the  recorder  of  Clinton  county, 
Ohio,  and  after  the  commencement  of  this  action,  and  at  no 
other  time.  (6)  That  the  plaintiff  had  no  actual  notice  of  the 
existence  or  contents  of  said  paper  writing ;  his  only  notice  be- 
ing the  use  and  occupation  of  the  roadway  through  said  lands 
by  the  defendants  and  the  several  companies  through  and  under 
which  it  claims,  as  stated  in  its  answer.  (7)  That  the  defendant 
occupies  and  possesses  said  railroad  by  virtue  of  a  lease  thereof 
from  the  Cincinnati  &  Muskingum  Valley  R.  Co.  for  the  term 
of  ninety-nine  years,  not  yet  expired.  That  said  Cincinnati  & 
Muskingum  Valley  R.  acquired  the  title  to  said  railroad  and  all 
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interests  and  property  connected  therewith,  including  rights  of 
way  by  means  of  certain  mortgages  and  judicial  sales  thereof, 
thereunder,  and  at  and  from  the  said  Cincinnati,  Wilmington  & 
Zanesviiie  R.  Co.,  as  fully  as  such  proceedings  could  transfer 
them,  and  the  said  Cincinnati,  Wilmington  &  Zanesviiie  R.  Co. 
has  long  since  ceased  to  exist  as  a  corporation.  The  above 
agreed  statement  of  facts  is  submitted  to  the  court  as  contain- 
ing all  of  the  facts  on  the  case  to  be  entered  of  record  as  such, 
and  upon  which  the  court  is  asked  to  pronounce  the  law  alone." 

"  Exhibit  A. 

"State  of  Ohio,  Clinton  County.  In  consideration  of  one  dol- 
lar, to  me  paid  by  the  Cincinnati,  Wilmington  &  Zanesviiie  R. 
Co.,  I  do  hereby  grant  and  release  to  said  company  the  right  to 
enter  upon  any  lands  I  own,  which  lie  on  the  line  of  said  com- 
pany's road,  surveyed  and  adopted  by  them  (or  intended  to  be 
surveyed  or  adopted  by  them),  and  the  right  to  run  in  curves 
and  amend  the  line  on  the  final  construction  of  such  railroad 
over  said  land,  and  to  hold  and  use  a  strip  thereof,  to  be  selected 
by  the  engineers,  not  exceeding  loo  feet  in  wid^th,  for  the  pur- 
pose of  a  railroad,  so  long  as  may  be  necessary,*  and  to  use  the 
material  standing  or  lying  on  said  strip  for  the  construction  and 
repair  of  said  road,  I  also  agree  to  build  and  sustain  all  fences 
on  each  side  of  said  roadway,  and  to  pay  all  taxes  on  said  land 
during  the  occupancy  by  said  company  of  the  same.  And  also 
the  right  of  crossing  other  parts  of  my  land  to  get  at  said  rail- 
road in  construction  and  repair  of  said  road.  I  will  require  said 
company  to  construct  a  farm  crossing  at  the  nearest  surface 
grade,  or  within  two  feet  thereof,  where  I  select ;  also  a  cattle- 
guard  on  either  side.  And  I  hereby  demand  for  said  privilege 
four  hundred  and  fifty  dollars,  to  be  paid  in  stock  of  said  com* 
pany. 

"Witness  my  hand  and  seal  the  seventeenth  day  of  June, 
A.D.  1852.  A.  W.  Miller.    [Seal.] 

"  In  presence  of  Lawrence  Fitzhugh. 

"  Received  January  31,  1884,     Recorded  February  i,  1884. 
"  E.  B.  HOWLAND,  Recorder." 

The  common  pleas  rendered  judgment  for  the  defendant 
below.  This  was  reversed  on  a  proceeding  in  error  by  the  cii^ 
cuit  court,  and  judgment  rendered  for  the  plaintiff  for  the 
amount  of  his  claim,  and  this  proceeding  is  now  prosecuted  to 
reverse  the  circuit  court,  and  affirm  the  common  pleas. 

John  S.  Brasee  for  plaintiff  in  error^ 

J.  B.  Foraker  for  defendant  in  error. 
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MlNSHALL,  J.— A  number  of  questions  presented  in  argu- 
ment, as  arising  upon  the  record,  need  not,  from  the  view  we 
take  of  the  case,  be  disposed  of  here. 

1.  Thus  it  is  claimed  that  the  rights  conferred  by  the  agree- 
ment between  the  original  parties  did  not  pass  to  the  present 
owner  of  the  railroad,  because  "successors"  are  not  named, 
and  that  therefore  the  right  of  way  itself,  as  well  as  GoatpMw 
the  agreement  as  to  fencing,  was  limited  to  the  orig-  unush  hc- 
inal  company,  and  that  the  present  owners  can  •"•"■'* 
take  nothing  under  that  agreement.     But,  speaking     """   ' 

for  myself,  I  think  this  is  not  so.  Being  a  grant  to  a  corpora- 
tion aggregate,  it  might  last  for  ever,  and  so  the  word  "  suc- 
cessors" was  not  necessary  to  create  a  perpetuity  of  right,  or  a 
fee-simple.  Words  of  perpetuity  are  only  necessary  to  create 
such  right  when  the  grant  is  to  a  corporation  sole.  2  Bl.  Comm. 
109;  Ang.  &  A.  Corp.  §  172  ;  Overseers  v.  Sears,  22  Pick.  122, 
Shaw,  C.J.  126  ;  1  Mor.  Priv.  Corp.  g  330. 

2.  Again,  it  is  contended  that  the  obligation  to  build  the 
fence  was  a  personal  one,  binding  upon  the  grantor  only,  and 
that  it  was  not  susceptible  of  being  imposed  upon  the  land  so 
as  to  run  with  it,  as  against  subsequent  purchasers.  cot«m»  io 
But.  speaking  for  myself,  I  am  inclined  to  think,  bindfcae* 
after  a  pretty  full  examination  of  the  authorities,  TJ"*|'"'|J 
that  there  is  nothing  in  the  nature  of  the  burden  *  " 
that  would  prevent  its  being  made  to  run  with  the  land  of  the 
grantor,  as  against  subsequent  owners,  in  favor  of  the  right  of 
way  granted.  That  it  would  not  have  been  so  at  common  law 
may  be  conceded.  It,  with  characteristic  rigidity,  proceeded 
upon  a  few  inelastic  principles.  It  did  not  admit  of  any  new  or 
unusual  burdens  being  imposed  upon  land,  and  required,  in  all 
instances,  that  a  privity  of  estate  should  subsist  between  the 
parties, — the  owner  of  the  land  on  which  the  burden  was  placed, 
and  the  owner  of  the  land  enjoying  the  benefit.  But  equity 
recognized  and  applied  a  different  principle  to  such  covenants. 
It  took  into  consideration  the  convenience  of  the  parties,  and 
tiieir  intention  in  the  matter,  rather  than  the  technical  rules  of 
the  common  law;  and  generally  gave  effect  to  the  intention 
when  the  covenant  concerned  the  land,  and  would  promote  the 
convenience  of  the  parties  in  the  use  and  enjoyment  of  it. 
Such  covenants  were  not  regarded  as  collateral,  and  were  made 
to  attend  the  land,  and  affects  its  ownership,  as  against  pur- 
chasers with  notice.  Whitney  z^.  Union  R.  Co.,  11  Gray  (Mass.), 
359,  364 ;  Trustees  v.  Lynch,  70  N.  Y.  440,  44.9 ;  i  Smith  Lead. 
Cas.  (6th  Amer,  Ed.)  167;  Pom.  Eq.  jur.  §§689,  129S,  1342-, 
Holmes  Com.  Law,  392  et  seq.  There  are,  however,  cases  and 
authorities  which  limit  the  doctrine  to  what  are  called  "  restric- 
tive" covenants,  and  stop  short  of  affinitive  ones,  like  that  in  this 
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case.  Pol.  Cont.  227,  228,  But  they  are  not  general.  Many- 
cases  are  to  be  found  where  afRrmative  covenants  have  heen 
held  to  run  with  the  land,  on  the  ownership  of  which  the  bur- 
den of  performing. them  is  imposed.  Blain  v.  Taylor,  19  Abb. 
Pr,  228 ;  Burbank  v.  Piiisbury,  48  N,  H.  475  ;  Bronson  V.  Coffin, 
108  Mass.  175;  Kellogg  v.  Robinson,  6  Vt.  276;  Holmes  v. 
Buckley,  i  Eq.  Cas.  Abr,  27;  Allen  v.  Culver,  3  Denio  (N.  Y.), 
284-293;  Pom.  Eq.  Jur.  §689,  and  note  5,  §  1295;  Holmes, 
Com.  Law,  402.  And  in  Huston  v.  Cincinnati  &  Z.  R.  Co.,  2i 
Ohio  St.  236,  an  agreement  of  the  railroad  company  to  keep  up 
the  fences  and  crossings  was  held  by  this  court  to  run  with  the 
land,  so  as  to  be  binding  as  between  the  assignees  or  grantees 
of  both  the  parties.  And  in  the  prior  case  of  Easter  v.  Little 
Miami  R.  Co.,  14  Ohio  St.  48,  the  agreement  of  the  owner  in 
his  grant  of  the  right  of  way  to  the  company,  to  keep  up  the 
fences,  was  also  held  to  run  with  the  land.  Gholson,  J.,  in  de- 
livering the  opinion,  said:  "The  construction  and  maintenance 
of  a  fence,  on  each  side  of  the  strip  of  land  over  which  the  right 
of  way  was  to  be  exercised,  manifestly  afEected  the  mode  of  en- 
joying it,  and,  it  may  properly  be  added,  beneficially  to  both 
parties."  In  this  case  "assigns"  were  mentioned.  But  this  is 
not  material  when  it  may  be  inferred  from  the  circumstances 
that  5uch  was  the  intention.  Thus,  in  Masury  v.  Southworth,  9 
Ohio  St,  340,  it  was  held  that  a  covenant  by  a  lessee  to  insure 
ran  with  the  land,  and  niight  be  asserted  by  the  assignee  of  the 
reversion  against  the  assignee  of  the  lessee,  though  not  men- 
tioned, where  it  appeared  from  the  circumstances  that  such  was 
the  intention  of  the  parties  to  the  covenant.  The  addition  of 
the  agreement  to  sustain,  to  the  agreement  to  build  the  fences, 
necessarily  makes  the  obligation  coextensive  with  the  duration 
of  the  grant,  and  compels  the  inference  that  the  parties  intended 
to  treat  it  as  attending  the  land  of  the  grantor,  so  long  as  the 
way  granted  should  be  used  for  the  purpose  of  a  railroad. 
"An  owner  may  subject  his  lands  to  any  servitude,  and  trans- 
mit them  to  others  charged  with  the  same  ;  and  one  taking  the 
title  to  lands,  with  notice  of  any  equity  attached  thereto,  or  any 
outstanding  right  or  claim  affecting  the  title  or  the  use  and  en- 
joyment of  the  lands,  takes  subject  to  such  equities,  and  such  . 
right  or  claim,  and  stands  in  the  place  of  his  grantor,  bound  to 
do  or  forbear  to  do  whatever  he  would  have  been  bound  to  do 
or  forbear  to  do."  Allen,  J.,  in  Trustees  v.  Lynch,  70  N,  Y.  449. 
In  equity,  the  precise  form  of  the  covenant  or  agreement  is  im- 
material if  the  intention  is  reasonably  clear.  Thus,  it  is  said: 
"  It  is  not  essential  that  it  should  run  with  the  land,  at  law.  A 
personal  covenant  or  agreement  wHI  be  valid  and  binding  in 
equity  on  a  purchaser  taking  the  estate  with  notice.  It  is  not 
binding  on  him  merely  because  he  Stands  as  an  assignee  of  the 
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jULity  who  made  the  agreement,  but  because  he  has  taken  the 
estate  with  notice  of  a  valid  agreement  concerning  it,  which  he 
cannot  equitably  refuse  to  perform."  Whitney  f.  Union  R.  Co., 
1 1  Gray  (Mass.),  364,  Bigelow,  J.  But  it  is  not  necessary  to  de- 
termine either  of  the  questions. 

The  suit  was  brought  to  enforce  a  claim  based  upon  the  obli- 
gation of  the  company,  created  by  statute  (sections  3324,  3325, 
Rev.  St.),  to  fence  its  track.  It,  by  way  of  defence,  relied  upon 
a  certain  agreement  as  bringing  it  within  the  provisions  of  sec- 
tion 3329.  The  agreement  obliges  the  owner  of  the  land  from 
which  its  predecessor  acquired  its  right  of  way  to  p.  1, 
keep  up  and  maintain  the  fences  along  the  track  on  i„diBat 
each  side,  and  the  plaintiff  derives  his  title  from  the  bo»»*wHb«»t 
same  person.  This  agreement,  whether  susceptible  J)[||"'''*'*' 
of  being  admitted  to  record  or  not,  was  not  recorded 
until  after  the  suit  was  brought.  And  the  agreed  statement  is 
"that  the  plaintiff  had  no  actual  notice  of  the  existence  or  con- 
tents of  said  paper  writing."  Now,  conceding  that  there  may 
be  some  question  as  to  whether  such  an  agreement  may  be  made 
to  run  with  the  land  so  as  to  affect  a  subsequent  purchaser,  yet, 
in  every  case  when  it  is  so  held,  it  is  subject  to  the  equitable 
qualification  that  the  purchaser  had  notice  of  the  agreement. 
In  treating  the  subject,  Mr.  Pollock  says :  "  All  these  rights  and 
liabilities,  being  purely  equitable,  are,  like  all  other  equitable 
rights  and  liabilities,  subject  to  the  rule  that  purchase  for  value 
without  notice  is  an  absolute  defence."  Pol.  Cont.  226 ;  2  Pom. 
Eq.  Jur.  g  689.  And  we  may  further  observe  that  to  give  them 
such  effect  as  against  a  purchaser  without  notice  would  not  only 
be  inequitable,  but  contrary  to  the  policy  of  our  recording  stat- 
utes. The  fact  that  the  defendant  was  in  the  possession  and 
occupation  of  its  road  over  the  land  at  the  time  the  plaintiff 
purchased  does  not  amount  to  constructive  notice  of  the  exist- 
ence of  such  agreement.  Such  possession  would  be  notice  of 
the  usual  incidents  of  such  a  right  of  way,  but  not  of  such  as 
are  exceptional.  The  general  duty  to  fence  its  track  is  imposed 
by  statute  upon  a  railway  company.  This  was  the  statute  at 
the  time  the  plaintiff  purchased.  The  right  asserted  by  the  de- 
fendant is  exceptional  to  its  statutory  duty,  and  its  possession 
was  not,  therefore,  constructive  notice  to  the  plaintiff  of  its  ex- 
istence. There  must  be  some  visible,  material  object  upon  or 
connected  with  the  land  the  sight  of  knowledge  of  which  would 
reasonably  suggest  the  existence  of  the  right  to  constitute  con- 
structive notice.  2  Poni.  Eq.  jur.  §  600.  No  such  object  is 
shown  to  have  existed  in  this  case  from  which  it  might  reason- 
ably have  been  inferred  that  the  owner  of  the  land  purchased 
by  the  plaintiff  was  under  an  obligation  to  fence  as  claimed. 
Nor  had  there  been  any  such  exaction  of  the  right  upon  the  one 
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land,  or  performance  of  the  duty  upon  the  other,  as  would,  by 
ts  notoriety,  amount  to  notice.  Had  the  instrument  been  prop- 
rly  executed,  acknowledged,  and  recorded,  it  would  have  con- 
tituted  notice  ;  but  such  was  not  the  case,  and  the  rights  of  the 
lefendanC  under  it  are  purely  of  an  equitable  nature,  and  cannot 
ivail  against  a  purchaser  without  notice.  The  provision  con- 
ained  in  section  3329,  Rev,  St.,  to  the  effect  that  section  3324 
hall  not  be  held  to  affect  "  any  constract  or  agreement" 
>etween  *'  any  railroad  "  and  "  the  proprietor  of  lands  adjoining," 
or  "  the  construction  and  maintenance  of  fences,"  is  limited  by 
ts  terms  to  parties  to  the  agreement ;  and  while  we  have  no 
loubt  but  that  such  agreements  may  be  made  to  attend  thS 
>wnership  of  the  lands  adjoining  the  road,  yet  this  can  only  be 
lone  against  such  as  purchase  with  notice,  actual  or  constructive. 
[udgment  affirmed. 

Whan  Covsnanttto  Build  and  Maintain  Feneoi  Run  with  the  Land.— An 
^rcemeni  lo  maintain  a  fence  between  lands  granted  and  those  of  the 
rrantor  will  not  be  construed  as  a  condition,  but  as  a  covenant.  Hartung 
'.  Witte,  59  Wis.  285.  Bat  where  the  agreement  is  expressed  as  a  condi- 
ion  with  a  clause  of  forfeiture,  it  must  be  construed  as  a  condition. 
Smerson  v.  Simpson,  42  N.  H.  475, 

A  covenant  in  a  deed  to  maintain  fences  concerns  tlie  land,  and  is  not 
■ollateral.  It  therefore  runs  with  the  land.  Kellofig  v.  Robinson,  6  Vi. 
176;  Hazlett  V.  Sinclair.  76  Ind.  488;  Hartung  v.  Witte.  59  Wis.  2iy. 
Kentucky  Cent.  R.  Co.  v.  Kenney  (Ky.),  20  Am.  <S  Eng.  R.  Cas.  4;!. 

A  covenant  which  binds  not  only  the  covenantor,  but  also,  in  express 
erms.  his  heirs  and  assigns,  to  build  and  keep  up  a  fence  along  the  right 
>f  way  runs  with  the  hind.  Easter  v.  Little  Miami  R.  Co.,  14  Oliio  St.  4^. 
The  grantor  of  a  deed  conveying  a  right  of  way  to  a  railroad  comiwriv 
lovenanted  that  he  would  "  make  and  maintain  a  sufficient  fence  throagK 
he  whole  length  of  that  part  of  the  railroad  which  runs  through  myfami: 
his  covenant  of  maintaining  the  fence  to  be  perpetual  and  obligatory 
ipon  me  and  all  persons  who  shall  become  owners  of  the  land  on  eacn 
ide  of  the  railroad."  /fcM,  that  the  covenant  ran  with  the  land,  and  cod- 
tituted  an  encumbrance  within  the  meaning  of  the  covenant  against  en- 
lumbrances  in  a  ^subsequent  deed.  Bronson  v.  Coffin.  108  Mass.  1T5. 
Vhere,  at  the  lime  of  making  a  conveyance  of  a  right  of  way.  il  »m 
igreed,  as  part  of  the  consideration,  that  the  railroad  company  should  con- 
truct  two  farm -crossings  and  i  wo  cattle-guards,  if  required  by  the  grantor, 
n  some  suitable  and  proper  place  where  the  grantor  should  elea.  the 
.greemenl  is  purely  personal,  and  is  not  a  covenant  running  with  the  land. 
:00k  V.  Milwaukee  fi  St.  P.  R.  Co..  36  Wis.  45. 

In  Parish  v.  Wliitney,  3  Gray  (Mass.),  516,  it  was  held  that  a  stipul^Oon 
n  a  deed  poll  that  the  grantee,  his  heirs  and  assigns,  should  erect  and  pci- 
letually  maintain  a  fence  between  ihc  land  granted  and  other  land  of  tW 
;rantor  was  neither  a  condition  nor  a  covenant,  running  with  the  land  i>r 
itherwise,  but  was  only  a  personal  agreement  of  the  grantee,  evidenced  by 
lis  acceptance  of  the  deed,  which  did  not  affect  the  estate.  See  also 
Cennedy  v.  Owen.  136  Mass.  199.  But  in  Burt>ank  v.  Pillsbury,  48  N'.  H. 
.75.  the  case  of  Parish  ?'.  Whitney  was  criticised,  and  it  was  held  that 
uch  an  agreement  was  of  the  same  effect  as  an  express  covenant  sipioi 
nd  sealed  by  the  grantee,  and  that  it  ran  with  the  land.  See  also  Kello^ 
'.  Robinson,  6  Vt.  276. 


DigiMzedbyGoOglC 


CONTRACT  TO   MAINTAIN   FENCE — BKEACH,  297 

A  deed  of  land  contained,  at  the  end  of  the  description  of  the  premises 
conveyed,  the  words,  ■'  provided  always  that  the  partv  of  the  second  part 
shail  fence  and  keep  fenced  the  premises  above  described."  Htld,  that  the 
clause  was  to  be  construed  as  a  covenant,  and  not  as  a  condition,  and  that 
it  ran  with  the  land.     Countryman  v.  Deck.  13  Abb.  N.  C.  (N.  Y.)  110. 

A  covenant  10  build  and  maintain  a  fence  is  only  personal,  and  does  not 
run  nilh  the  land.     Hartun^  v.  Witte,  59  Wis.  285. 

A  parol  agreement  to  maintain  fences  does  not  run  with  the  land,  but 
affects  the  parties  to  the  agreement  only.  Kentucky  Cent.  R.  Co.  v. 
Kenney  (Ky.),  20  Am.  &  Eng.  R.  Cas.  458.     See  also  note  20  lb.  34J. 


Chicago  and  Atlantic  R.  Co. 


Fencoi-Contract  to  Conttruet  and  Malntaln-Braach— Insufficiant  Gate 
Fastenings, — ^Where  a  railroad  company,  in  part  consideration  for  a  deed 
conveying  a  right  of  way.  agrees  to  build  and  maintain  a  good  and  suf- 
ficient fence  upon  both  sides  of  the  right  of  way  and  farm -crossings  with 
cattte-guards,  a  failure  to  construct  cattle-guards  at  a  farm -crossing,  and 
to  make  the  fastenings  of  the  gates  secure  for  a  continuous  period  of 
about  two  months,  constitutes  a  breach  of  the  contract,  and  the  owner  of 
the  lands  may  maintain  an  action  against  the  company  tor  damages  for 
Slock  escaping  and  killed  upon  defendant's  track  in  consequence  of  the 

8am*-Br«ach  of  Contraet-Meatur«  of  Damaget-Coit  of  Fence-Valua 
of  Cattle.^In  such  action,  the  value  of  the  cattle,  and  not  the  cost  of 
erecting  and  maintaining  a  secure  and  sufficient  fence,  is  the  measure  of 
damages. 

Appeal  from  Circuit  Court,  Porter  County. 

Action  for  damages  for  stock  alleged  to  have  been  killed 
through  the  failure  of  the  defendant  to  erect  and  maintain  a 
good  and  sufficient  fence  in  terms  of  a  contract  entered  into  by 
it.  The  defendant  appeals  from  a  judgment  entered  for  the 
plaintiff  on  special  findings  of  fact, 

Jacob  S.  Slick  and  W.  O.  Johnson  for  appellant. 

William  Johnston  for  appellee. 

Elliott,  J. — A  mare  and  a  bull  belonging  to  the  appellee 
were  struck  and  killed  by  one  of  the  appellant's  locomotives  on 
the  2d  day  of  May,  18S4.     The  facts  which  control 
the  controversy  are  thus  stated  in  the  special  find- 
ing :  "  The  animals  entered  on  the  right  of  way  and  track  of  the 
defendant  at  a  private  road-crossing  made  by  the  defendant  to 
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enable  the  plaintiff  to  pass  to  and  from  his  fields  situate  im- 
mediately north  and  south  of  the  defendant's  right  of  way, 
which  the  plaintiff  had  long  used.  The  defendant's  road  runs 
east  and  west  through  plaintiff's  farm  where  the  crossing  was 
made.  The  defendant  obtained  its  right  of  way  by  conveyance 
from  the  plaintiff.  As  part  consideration  for  the  execution  of 
the  deed,  it  was  stipulated  therein  as  follows:  'Said  company 
agrees  to  build  and  maintain  a  good  and  sufficient  fence  upon 
both  sides  of  the  right  of  way  and  farm-crossings,  with  cattle- 
guards  for  the  width  of  space  of  three  rods  on  each  side  of  the 
centre  line  of  said  railroad,  as  now  located,  making  six  rods  in 
width,  and  for  the  distance  between  the  limits  of  said  tracks,' 
The  defendant  accepted  the  deed,  constructed  its  road,  and 
built  a  substantial  fence  on  both  sides  of  the  right  of  way 
through  plaintiff's  land,  and  also  built  substantial  gates  at  the 
private  crossing  in  the  line  of  fences,  but  has  failed  and  neg- 
iected  to  construct  the  cattle-guards  on  the  sides  of  the  crossing. 
Continuously  for  two  months  or  more  before  the  killing  of  said 
animals  the  gate  fastenings  were  insufficient,  and  did  not  se- 
curely hold  the  gate  in  place,  and  did  not  constitute  a  sufficient 
fence  to  keep  cattle  and  horses  from  entering  thereat  upon  the 
defendant's  right  of  way  and  track.  This  fact  was  well  known 
to  both  plaintiff  and  defendant  for  a  long  time  prior  to  the  date 
of  the  killing  of  said  animals,  to  wit,  for  the  period  of  two 
months  or  more.  Neither  the  plaintiff  nor  the  defendant  made 
any  effort  to  provide  the  gates  with  proper  or  sufficient  fasten- 
ings. Immediately  before  the  plaintiff's  animals  were  killed 
they  were  feeding  on  his  pasture  on  the  north  side  of  the  road, 
and  passed  from  that  field,  through  an  open  gate  at  the  private 
crossing,  onto  the  defendant's  track." 

The  question  in  this  case  is  whether  the  trial  court  did  right 
in  awarding  a  recovery  ;  for,  if  the  facts  entitled  the  appellee  W 
a  recovery,  then  the  judgment  will  not  be  reversed,  although 
some  one  of  the  conclusions  of  law  stated  by  the  court  maybe 
erroneous.  If  the  ultimate  conclusion  of  the  court  is  right  upon 
the  facts,  an  intermediate  error  in  stating  a  conclusion  of  law 
which  is  not  of  controlling  force  will  not  authorize  a  reversal. 
Krug  V.  Davis,  loi  Ind.  75 ;  Bothwell  71.  Millikan,  104  Ind.  162. 
WhL-re  an  erroneous  conclusion  of  law  leads  to  an  erroneous 
judgment,  it  will,  of  course,  require  this  court  to  set  aside  that 
judgment;  but  it  is  manifest  that  an  intermediate  error,  which 
does  Hot  materially  affect  the  final  conclusion,  cannot  be  suf- 
ficient cause  for  reversing  the  judgment.  We  do  not,  therefore, 
deem  it  necessary  to  inquire  whether  the  trial  court  was  or  was 
not  right  in  stating,  as  one  of  the  conclusions  of  law,  that  it  was 
the  primary  duty  of  the  appellant  to  build  and  maintain  secure 
fences,  and  that  the  "  contract  only  afforded  an  additional  as- 
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surance  that  the  duty  which  the  law  enjoined  would  be  per- 
formed." 

There  was  a  valid  contract  between  the  parties,  founded 
upon  a  valuable  consideration,  and  designed  to  accompMsh  a 
designated  object.  Contracts  are,  as  a  familiar  elementary  rule 
declares,  to  be  construed  by  the  light  of  attendant 
circumstances,  and  with  reference  to  the  object  it  BtrttofMtro* 
uas  the  intention  of  the  parties  to  accomplish.  In-  bJ^p,or"(K«- 
diana.  B.  &  W.  R.  Co.  v.  Adamson,  114  Ind.  282.  It  tr«i. 
is  quite  clear  that  the  construction  given  the  contract 
by  the  trial  court  is  such  as  this  rule  commands.  It  imposed 
upon  the  appellant  the  obligation  of  providing  a  safe  private 
crossing,  and  of  erecting  and  maintaining  a  secure  fence.  For 
a  breach  of  the  duty  created  by  the  contract  the  appellee  had  a 
right  of  action.  Whether  the  action  could  be  maintained  if 
there  were  no  such  contract  is  not  the  question.  The  question 
is,  was  there  a  breach  of  the  contract,  and  did  loss  result  to  the 
plaintiff  from  that  breach?  It  is  argued  that  the  measure  of 
damages  is  not  the  value  of  cattle  killed,  but  the  cost  of  erect- 
ing and  maintaining  a  secure  fence.  The  principle  declared  in 
Louisville,  N.  A.,  etc..  R.  Co.  v.  Sumner,  106  Ind.  55,  24  Am.  & 
Eng.  R.  Cas,  641,  rules  here,  and  decides  this  question  against  the 
appellant.  Where  a  railway  company  obtains  a  right  of  way 
through  a  farm,  and  in  con.sideration  of  the  grant  agrees  to 
erect  and  maintain  a  secure  fence,  it  is  bound  to  pay  for  ani- 
mals killed  by  its  trains  in  cases  where  the  animals  enter  upon 
the  track  through  the  fault  of  the  company  in  failing  to  fence 
the  crossing  in  accordance  with  the  terms  of  the  contract.  Don- 
ald V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  44  Iowa,  157;  Smith  v. 
Chicago,  C.  &  B.  R.  Co.,  38  Iowa,  518;  Fernow  v.  Dubuque  & 
S.  W.  R.  Co.,  22  Iowa,  528  :  Chicago  &  R.  I.  R.  Co.  v.  Ward. 
16  III.  522  ;  Conger  ■:'.  Chicago  &  R.  I.  R.  Co.,  15  III.  366  ;  Jolict 
&  N.  1.  R.  Co.  V.  Jones.  20  111.  222 ;  Poler  v.  New  York  Cent. 
R.  Co.,  16  N.  Y.  476 ;  Hull  v.  Chicago,  B.  &  P.  R.  Co.,  22  N. 
W.  Rep,  940,  20  Am,  &  Eng.  R.  Cas.  341  ;  Raridon  v.  Central 
iowa  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  615.  The  facts  stated 
make  a  prima  facie  case  for  the  appellee ;  for  they  show  a  valid 
contract  to  make  a  secure  fence,  a  breach  of  this  contract,  and 
that  the  animals  got  upon  the  track  because  the  fence  was  not 
such  as  it  was  appellant's  duty  to  erect  and  maintain.  If  it  had 
appeared  that  the  gates  were  left  open  by  the  appellee,  or  by 
some  wrong-doer  other  than  the  appellant,  we  should,  perhaps, 
be  required  to  hold  that  there  was  no  liability ;  but  no  such 
facts  appear.  We  do  not  believe  it  was  necessary  for  the  special 
finding  to  state  that  the  gate  was  not  left  open  by  the  appellee 
or  by  a  wrong-doer ;  for  certainly  the  plaintiff  was  not  bound 
to  prove  these  facts  in  order  to  make  out  his  case.     He  was 
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bound  to  prove  the  contract,  the  appellant's  breach,  and  loss 
resulting  from  it ;  but  he  was  not  bound  to  anticipate  and  over- 
throw defences  that  might  have  availed  the  appellant. 

Judgment  affirmed. 

Breach  of  Contract  by  Railroad  to  Maintain  Fence. — See  Kentucky  CenL 
R.  Co.  V.  Keany  (Ky.),  20  Am.  &  Eng.  R.  Cas.  458. 


Nashville,  Chattanooga  and  St.  Louis  R.  Ca 


{Alabama  Supreme  Court.  December  14.  1888.) 

Stook-kllling— Rvduction  of  Speed  when  Approaching;  Croiiing. — Under 
Ala.  Code  [876,  §  [699,  railroad  companies  are  only  required  to  reduce 
the  speed  of  their  trains  when  approaching  road-crossings  in  "  a  curve  or 
cut  where  the  engineer  cannot  see  at  least  one  quarter  of  a  mile  ahead," 
and  it  is  error  in  an  action  for  damages  for  killing  stock  to  instruct  the 
jury  that  it  'v\  the  duty  of  railroads  to  check  the  speed  of  their  trains 
when  approaching  a  public  crossing,  when  the  undisputed  evidence  shows 
that  the  killing  took  place  In  an  open  field,  the  ground  being  level  and 
there  being  neither  curve  nor  cut  in  that  part  of  the  road ;  that  the  train 
was  approaching  and  was  within  171;  or  3O0  yards  of  a  flag-station  ;  and 
that  there  was  a  public  road-crossing  ahead  of  the  train  and  within  300 
or  400  yards  of  the  scene  of  the  collision. 

Same — Duty  to  Give  Signals. — The  duty  to  blow  the  whistle  or  ring  the 
bell  when  approaching  a  depot,  public  crossing,  etc.,  is  intended  for  the 
safety  of  persons  at  the  depot,  or  crossing  the  track,  and  has  no  reference 
to  stock  running;  at  large  at  a  place  at  which  there  is  no  crossing. 

Sam*— Duty  of  Engineer  to  Prevent  Accident— Instructioni— If  there  is 
evidence  tending  to  show  that  the  engineer  was  competent,  was  keeping 
a  proper  lookout,  and  did  not  and  could  not  see  the  approaching  animsU 
until  it  was  too  late  to  give  the  caltle-alarm  or  check  the  train  to  prevent 
the  injury,  it  is  error  to  charge  the  jury  that  the  defendant  is  liable  un- 
less its  servants  or  agents  in  charge  of  the  train  did  all  in  their  power 
which  they  could  reasonably  do  to  avoid  the  killing,  without  qualifying 
the  chatT^c  by  requiring  the  jury  to  be  satisfied  that  there  was  no  fault  in 
not  sooner  discovering  the  stock,  and  that  when  discovered,  it  was  pos- 
sible by  the  exercise  of  diligence  to  prevent  the  accident. 

Same— Instruction— Negligence  Causing  Accident.— An  instruction  in  a 
stock-killing  case,  that  if  the  defendant,  by  its  agent  or  servants,  was 
guilty  of  negligence  in  killing  the  animal,  a  verdict  must  be  returned  for 
the  plaintiff,  is  erroneous  as  subjecting  the  defendant  to  liability  for  negli- 
gence other  than  that  causing  or  contributing  to  the  injury. 

Same— Killing  Without  Fault  of  Engineer — Instruction. — In  an  aaion  for 
killing  stock,  when  the  evidence  tends  to  show  that  the  engineer  was 
keeping  a  proper  lookout ,  that  he  was  ignorant  of  the  proximity  of  the 
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Stock  until  his  fireman  warned  him  that  stock  were  approaching;  that 
the  mare  in  controversy  jumped  upon  the  track  in  front  of  the  engine  and 
was  killed ;  thai  it  was  impossible  for  the  engineer  to  have  averted  the 
injury ;  and  that  he  put  on  the  air  brdkcs,  reversed  the  engine,  and  did  all 
he  could  to  avert  it,  the  defendant  is  entitled  to  an  instruction  that  if  tho 
jury  believe  the  evidence  they  must  return  a  verdict  in  its  favor. 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  A,  B.  Heinbree  against  the  Nashville,  Chattanooga 
&  St.  Louis  R.  Co.  for  damages  for  negligently  killing  a  mare 
belonging  to  the  plaintiff.  Testimony  was  introduced  on  behalf 
of  the  plaintiff,  tending  to  show  that  the  engineer  of  the  train 
which  killed  the  mare  did  not  blow  the  cattle  alarm  or  skcken 
the  speed  of  the  train,  and  that  if  the  engineer  had  kept  a 
proper  lookout  he  must  have  seen  the  mare  in  sufficient  time  to 
avoid  injuring  her.  For  the  defendant,  the  engineer  testified 
that  at  the  time  of  the  accident  he  was  at  his  post ;  that  he  kept 
a  steady  and  diligent  lookout ;  that  he  was  ign-^rant  of  the 
proximity  of  plaintiff's  mare  to  the  track  until  his  fireman  said 
to  him  :  "  Look  out !  Some  horses  are  running  towards  the 
track;"  that  just  then  a  horse  jumped  across  the  track  and  then 
the  mare  in  controversy  jumped  upon  it,  was  struck  by  the  en- 
gine, and  killed.  The  engineer  also  testified  that  he  blew  the 
whistle  at  the  signal-post  about  a  quarter  of  a  mile  before  reach- 
ing a  flag-station,  in  the  vicinity  of  which  the  accident  happened, 
and  that  the  bell  was  rung  at  intervals  until  the  train  had  passed 
the  station.  The  engineer  also  testified  that  he  could  not  have 
avoided  injuring  the  mare  after  he  saw  her  ;  that  he  applied  the 
air  brakes,  reversed  the  engine,  and  did  all  that  he  could  to 
avoid  an  accident.  The  court  instructed  the  jury  as  to  the  duty 
of  the  defendant  to  reduce  the  speed  of  its  trains  when  ap- 
proaching a  crossing  or  station,  and  also  gave  the  following  in- 
structions at  the  plaintiff's  request:  "  (i)  If  the  jury  are  reason- 
ably  satisfied  that  the  mare  was  killed  by  the  defendant's  train 
at  the  time  alleged,  then,  unless  defendant  has  reasonably  satis- 
fied the  jury  that  its  agents  or  servants  in  chaise  of  its  train 
did  all  in  their  power  which  they  could  reasonably  do  to  avoid 
the  killing,  it  is  liable,  and  they  must  find  for  the  plaintiff.  (2) 
If  the  jury  are  reasonably  satisfied  that  the  defendant,  by  its 
agents  or  servants,  were  guilty  of  negligence  in  killing  the  mare, 
then  they  must  find  for  the  plaintiff.'  The  court  l^e fused  to 
give  the  following  instruction  at  defendant's  request:  "  If  the 
jury  believe  the  evidence,  they  must  find  for  the  defendant."  A 
verdict  having  been  returned  for  the  plaintiff,  the  defendant 
appeals. 

Humes,  Walker,  Sheffey  &  Gordon  for  appellant. 

Brown  &  Kirk  for  appellee. 
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Stone,  CJ. — The  present  action  was  brought  for  the  re- 
covery of  damages  for  the  alleged  negligent  killing  of  a  mare  by 
j,^  appellant's  train.     The  testimony  is  without  conflict 

on  the  following  propositions:  The  killing  took  place 
in  an  open  field,  the  ground  being  level,  and  neither  curve  nor 
cut  in  that  part  of  the  road.  The  train  was  approaching  and 
was  within  175  or. 200  yards  of  a  flag-station,  at  which  it  made 
no  stop,  except  when  signalled,  and  it  was  not  signalled  on  that 
occasion.  There  was  a  public  road  crossing  ahead  of  the  train, 
and  within  three  or  four  hundred  yards  of  the  scene  of  the  col- 
lision; and  the  train  was  running  at  the  rate  of  20  to  30  miles 
an  hour,  and  defendant  neither  stopped  nor  was  checking  the 
speed  of  its  train  as  it  approached  the  station.  Under  the  un- 
disputed facts  in  this  case,  the  circuit  court  erred  in  instructing 
(*]>«*« »<iiig>  *he  jury  that  it  was  the  duty  of  the  railroads  to 
HiiugiDn-  check  the  speed  of  their  trains  when  approaching  a 
*"*■  public  crossing.     That  duty  is  simply  statutory,  and 

only  applies  to  road-crossings  in  "  a  curve  or  a  cut,  where  the 
engineer  cannot  see  at  least  one  fourth  of  a  mile  ahead."  Code 
1876,  §  1699;  Railroad  Co.  v.  Deaver,  79  Ala.  216.  The  duty 
to  blow  the  whistle  or  ring  the  bell  when  approaching  a  depot, 
public  crossing,  etc.,  is  intended  for  the  safety  of  persons,  stock, 
etc.,  who  may  be  at  the  depot,  or  who  may  chance  to  be  cross- 
ing the  track,  as  the  case  may  be.  It  has  no  reference  what- 
ever to  stock  running  at  large,  and  not  injured  at  the  crossing. 
Proximity  to  the  depot  or  crossing  should  exert  no  influence  in 
the  decision  of  a  case  like  the  present  one. 

The  first  charge  given  at  the  instance  of  plaintiff  is  erroneous. 
We  have  frequently  said  the  impossible  need  not  be  attempted. 
Railroad  Co.  v.  Deaver,  79  Ala.  216;  Railroad  Co.  p. 
B<MT.f«ii.  McAlpine,  80  Ala.  73;  Railroad  Co.  v.  Caldwell,  83 
Ala.  196,  3  South.  Rep.  445.  If  the  engineer  was 
competent,  and  was  keeping  a  proper  lookout,  and  did  not  and 
could  not  see  the  approaching  horses  until  it  was  too  late  to 
give  the  cattle  alarm,  or  check  the  train  in  time  to  save  the 
mare,  the  law  did  not  require  him  to  do  anything.  Engineers  are 
not  required  to  do  all  in  their  power,  nor  to  do  anything,  when 
it  is  manifest  that  nothing  they  can  do  can  possibly  prevent  the 
injury.  The  charge  would  have  been  correct  if  it  had  contained 
this  additional  clause:  "Unless  the  jury  are  reasonably  con- 
vinced that  there  was  no  fault  in  not  sooner  discovering  the ' 
mare,  and  that  when  discovered  no  amount  of  diligence  could 
have  prevented  the  collision."  Charge  2  given  at  the  instance 
of  .plaintiff  is  incorrect-  Only  such  negligence  as  causes  or  con- 
tributes to  the  injury  is  actionable.  Railroad  Co.  v,  Caldweil, 
83  Ala.  196,  3  South.  Rep.  445. 

When  the  plaintiff  showed  that  the  mare  was  killed  by  de- 
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fendant's  moving  train,  if  there  had  been  no  other  proof,  he 
was  entitled  to  recover.  In  other  words,  the  duty 
or  burden  was  then  cast  on  the  railroad  company  of  BMra««of 
showing  that  it  employed  proper  diligence  to  prevent  f^^J^^*' 
the  injury  complained  of,  or  that  without  fault  or  in-  ut iKiinwdi. 
attention  on  its  part  it  failed  to  discover  the  peril 
until  it  became  so  imminent  that  no  skill  or  diligence  could 
avert  the  danger.  Either  of  these  is  a  perfect  defence  to  an 
action  brought  for  the  injury.  In  the  absence  of  such  defence, 
(airly  proved,  it  is  the  sworn  duty  of  the  jury  to  find  for  the 
plaintiff.  But  when  such  exculpatory  proof  is  made,  and  testi- 
hed  to  in  such  manner  as  to  command  respect  and  confidence,  it 
is  equally  the  sworn  duty  of  the  jury  to  give  to  such  testimony 
fair  and  unprejudiced  consideration.  If  it  reasonably  convinces 
their  judgment  of  its  truth,  they  cannot  innocently  disregard  it. 
Railroad  Co.  v.  McAlpine,  75  Ala.  113.  Railroads  are  prized 
for  the  rapidity  with  which  they  transport  persons  and  things. 
Speed  is  possibly  their  highest  excellence.  Much  legislation 
has  been  enacted  for  the  regulation  of  this  relatively  new  spe- 
cies of  common  carrier,  but,  with  the  exception  of  specified 
places,  no  restraint  has  been  imposed  on  their  rate  of  speed. 
This  has  been  left  to  their  own  arbitrament.  Hence  it  cannot 
be  affirmed  that,  outside  of  prohibited  places,  there  is  any  re- 
striction in  the  velocity  of  its  movements.  Still  locomotives, 
with  the  trains  they  draw,  are  "  powerful  for  mischief  as  well  as 
for  good."  For  this  reason  we  have  held  "  that  only  very  care- 
ful and  prudent  men  should  be  placed  in  charge  of  such  vehicles 
of  transportation,  and  they  shall  employ  their  care  and  prudence 
actively,  as  such  men  watch  over  their  own  important  interests 
and  enterprises  of  similar  magnitude  and  delicacy."  Grey  v. 
Trade  Co.,  55  Ala.  387:  Tanner  v.  Railroad  Co.,  60  Ala.  621 ; 
Tysonv.  Railroad  Co.,  61  Ala.  554.  And  the  appointees  must 
be  skilled,  as  well  as  prudent  and  diligent.  On  the  other  hand, 
if  the  ofHcer  in  control  of  the  train  is  skilled  in  his  profession,  is 
watchful,  and  a  dumb  animal  comes  on  the  track  in  front  of  and 
in  such  proximity  to  the  train  as  that  the  latter  cannot  be  stopped 
in  time  to  save  the  animal,  then  the  engineer  need  do  nothingf 
for  he  need  not  attempt  the  impossible.  In  such  case  the  railroad 
company  is  not  liable,  unless  with  proper  watchfulness,  considered 
in  connection  with  his  other  duties,  the  engineer  could  have  dis- 
covered the  approaching  animal  in  time  to  frighten  it  away  with 
the  cattle  alarm,  or  stop  or  check  the  train  so  as  to  prevent  the 
collision.  It  is  not  every  injury  a  train  may  inflict  that  fastens  a 
liability  on  the  railroad  company.  If  a  law  were  so  to  declare 
it  would  be  unconstitutional.  Zeigler  v.  Railroad  Co.,  58  Ala. 
594.     And  juries,  under  their  oaths,  cannot  establish  a  rule  for 
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their  government,  and  act  on  it,  which,  if  declared  by  the  legis- 
lature, would  be  adjudged  unconstitutional.  The 
ilmr*'i"'  ^"^"^  *"*^  only  rule,  sanctioned  alike  by  law  and  by 
mvIIsmV  conscience,  is  to  hold  the  railroad  company  liable, 
whenever  the  injury  is  the  result  of  negligence,  or 
want  of  skill  in  its  officials,  under  the  rules  laid  down  above. 
This  is  right  in  itself,  and  stands  on  the  same  footing  as  any  in- 
■  jury  suffered  through  the  unskllfulness  or  negligence  of  another, 
save  in  the  single  matter  of  the  burden  of  proof.  But  when  the 
injury  is  not  the  result  of  negligence  or  unskilfulness,  but, 
under  the  rules  above,  is  unavoidable,  then  the  railroad  com- 
pany is  not  liable ;  and  to  hold  it  so  is  a  gross  impropriety,  and 
a  great  wrong.  Railroad  Co.  v.  McAlpine,  75  Ala.  113.  There 
is  no  substantial  conflict  in  the  evidence  tending  to  prove  the 
circumstances  under  which  the  mare  was  killed.  If  beheved, 
the  railroad  company  was  not  liable.  The  general  charge  asked 
by  defendant  ought  to  have  been  given.  Railroad  Co.  v.  Bayliss, 
74  Ala,  150.     Reversed  and  remanded. 

8toek-killinc—N«Klig»nc«— Proximate  and  Solo  or  ImmadlMe  Cauw.  — 
The  provisions  of  the  Ala.  Code,  1876.^^  1699-1702.  that  railroad  ccm- 
panies  shall  tie  liable  for  damages  to  personal  property  resulting  (roia  its 
failure  to  comply  with  statutory  requirements,  or  other  negligence  of  the 
company,  only  requires  that  the  injury  must  be  the  natural  and  proximate 
consequence  of  the  negligence,  and  not  that  the  negligence  should  neces- 
sarily t>e  the  sole  or  immediate  cause  of  the  injury.  Western  Railway  of 
Alabama  v.  SIstrank,  Ala.  Sup.  Ct.,  Dec.  4.  iSSS. 

Samo — Failurato  Rinf  Ball  or  Blow  Whiitla.— If  a  compliance  with  the 
statutory  duty  to  ring  the  bell  or  blow  the  whistle  imposed  by  Ala.  Code, 
1876,  j§  1699-1703.  would  have  prevented  injuries  to  live  stock,  the  com- 
pany is  liable  therefor  when  there  is  no  question  as  to  the  plaintiff's  con- 
tributory negligence.  Western  Railway  of  Alabama  v.  Sistrunlc,  Ala.  Sup. 
Ct.  Dec,  4.  1888. 

Same— Running  Train  at  High  Spaad  not  Naglifanca  par  io,~In  the  a>>> 
sence  of  any  statute  or  ordinance  requiring  railroad  companies  to  run  their 
trains  at  a  reduced  speed,  it  is  not  negligence ^^r  »  authorizinga  recovery 
for  the  killing  of  stock  for  a  company  to  run  its  train  at  any  rHte  however 
rapid.  Western  Railway  of  Alabama  Jr.  Sistrunk,  Ala.  Sup.  Ct.,  Dec.  4. 
1888.  The  court  said:  "  The  court  erred,  however,  in  giving  the  second 
charge  requested  by  the  plaintiff,  which  asserted  that,  if  the  ruilroad  loco- 
motive was  running  at  a  very  rapid  rate  of  speed  at  the  time  the  mules 
were  struck,  and  the  injury  occurred  because  of  this  fact,  the  defendant 
would  be  liable.  The  statute  does  not  regulate  the  speed  of  railroad  trains 
in  passing  stations  or  crossings,  except  when  entering  'a  curve  crossed  by 
a  public  road."  where  the  enj-ineer  cannot  see  at  least  one  fourth  of  a  mile 
ahead.  Here  he  '  must  approach  and  pass  such  crossing  at  such  speed  as 
to  prevent  accident  in  the  event  of  an  obstruction  at  the  crossing.  Code 
1886.  g  1144;  Cofle  i8?6.  ?  1699.  The  movements  of  trains  in  towns  and 
cities  are  authorized  to  be  regulated  by  the  municipal  authorities.  Code 
1886.  $  1519.  Except  so  far  as  changed  by  statute,  no  particular  rate  of 
speed,  however  rapid,  can  fifr  se  or  as  matter  nf  law  be  evidence  <A  n^li- 
gence.  And  it  is  quite  proper  in  this  proijressive  age  of  inventions  in 
science  and  art,  when  the  necessities  of  commerce  are  every  day  demand- 
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ing  raore  rapid  transit,  that  no  such  unprt^ressive  rule  of  law  should  be 
promulgated  by  our  courts.  The  authorities  are  uniform  in  support  of 
this  view,  and  I  trust  always  will  be.  East  Tenn.,  Va.  A  Ga.  R.  Co.  f. 
Deaver,  79  Ala,  216 ;  Tonawanda  R.  Co.  v.  Munger,  49  Am.  Dec.  167,  note, 
and  cases  cited  ;  2  Shear,  &  K.  Neg.  %  478.  It  has  oftca  been  held,  under 
'  nilar  to  our  own.  that  the  mere  faa  that  a  train  w  '  ■ 


a  very  rapid  speed,  even  at  a  crossing,  is  not  sufficient  evidence  of  negli- 
gence to  render  the  company  liable  for  injury  to  cattle.  Toledo,  W.  &  W. 
R.  Co.  V.  Barlow.  71  111.  640:  Plasters.  Illinois  Cent.  R.  Co.,  3s  Iowa. 449; 
Ijifayetle  &  I.  R.  Co.  u.  Shriner,  6  Ind,  141.  Where  the  statute  is  iuHp- 
plicable,  the  question  of  negligence  vel  hoh  must  be  governed  by  the  rules 
of  the  common  law.  Louisville,  etc..  R.  Co.  v.  Com..  26  Am.  Rep.  20J,  and 
note,  207-111  1  Deaver's  Case,  79  Ala.  216,  supra.  The  charge  under  con- 
sideration  was  a  clear  violation  of  these  principles." 

Same—Negligance  at  Common  Law~Exc«i«lv«  Spaod— Fallura  to  Koop 
Lookout. —  Plaintifl's  cow  was  struck  by  defendant's  engine  at  a  crossing 
within  the  limits  of  a  city.  The  engine  which  did  the  injury  was  running 
at  the  rate  of  from  to  to  13  miles  per  hour,  which  was  greatly  in  excess  of 
the  speed  limited  by  an  ordinance  of  the  city.  The  view  between  the  place 
where  the  cow  was  struck  and  the  approaching  engine  was  unobstructed 
for  about  250  feet.  The  speed  of  the  train  was  not  decreased  before  the 
engine  struck  the  cow,  nor  was  the  bell  rung  or  the  whistle  blown.  The 
engineer  and  fireman  were  looking  out  of  the  cab  window  at  the  side  of  the 
engine  in  the  direction  of  a  public  gathering  on  one  side  of  the  railroad 
track.  Held,  that  the  facts  showed  such  n^ligeace  on  the  part  of  the  de- 
fendant as  entitled  the  plaintiff  to  recover  at  commonjiaw.  Colorado 
Cent.  R.  Co.  v.  Caldwell.  Colo.  Sup.  Cl..  Oct.  26.  1888. 

Sama — Sufflclenay  of  Feno»— Noniuit— When  the  evidence  as  to  the 
sufficiency  of  a  fence  maintained  by  a  railroad  company  is  conflicting,  but 
there  is  testimony  tending  to  show  that  it  was  not  such  as  was  required  by 
law,  and  there  is  no  evidence  of  contributory  negligence  on  the  part  of  the 
plaintiff,  a  motion  for  a  nonsuit  ought  to  be  refused.  Welch  v.  Abbott, 
Wis.  Sup.  Ct.,  Nov.  8.  1888. 

Sama — CauM  of  Injury — Misleading  Instruction.^ In  an  action  to  recover 
damages  for  killing  stock,  it  appeared  that  a  caif  was  found  from  60  to  70 
feet  from  the  track  with  one  of  its  legs  cut  off.  No  blood  or  hair  was 
disc^overed  on  the  track.  The  court  instructed  the  jury  that  they  must 
take  into  consideration  the  testimony  tending  to  show  where  the  heifer 
was  before  and  alter  the  lime  of  the  alleged  injury,  when  and  where  she 
w.is  found,  the  nature  of  the  injury,  the  presence  or  absence  of  other 
causes  to  account  for  such  inj,uries,  what  trains,  if  any,  had  passed  after 
the  heifer  was  seen  before  the  jnjury  and  the  time  she  was  found  to  be  In- 
jured, and  all  facts  tending  to  show  whether  the  heifer  was  injured  by  the 
defendant's  train  of  cars.  Helii,  that  although  the  charge  did  not  refer  to 
the  fact  that  no  blood  or  hair  was  found  upon  the  track,  it  was  not  open  to 
tlie  objection  on  the  part  of  the  defendant  that  it  was  one-sided.  Taylor 
V.  Chicago,  St.  P.  &  K.  C.  R.  Co..  lown  Sup.  Ct..  Oct.  30,  1S88. 

Sam* — Tandor  as  Admission  of  Obligation  to  Fenea. — When  a  railroad 
company  iri  an  action  to  recover  damages  for  injury  to  stock  pleads  a  ten- 
der of  damages  asa  distinct  defence,  it  admiis  that  it  ought  to  have  fenced, 
and  is  liable  for  a  failure  to  do  so,  though  a  general  denial  in  another 
count  covers  such  issue,  and  by  the  Iowa  Code,  %  2710.  inconsistent  de- 
fences may  be  pleaded.  Taylor  v.  Chicago,  St.  P.  &  K.  C.  R.  Co.,  Iowa 
Sup.  Ct..  Oct.  30.  i888. 

Soma— Suffloia^cy  of  Evidanca  to  Support  Vardict  (or  Plaintiff.— PI  a  in- 
lifTs  mare  was  found  in  a  field  some  distance  from  the  railroad  track  with 
lier  left  hind  leg  broken,  with  a  bruise  on  her  left  fore  leg  and  a  bruise  on 
88  A.  &  K  a  CaB.-20 
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her  head.  The  ground  was  covered  with  snow  at  the  time,  and  the  mare 
was  tracked  back  to  a  point  opposite  a  cattle-guard  in  the  road,  where  it 
was  discovered  that  she  had  either  (alien  or  been  thrown  by  one  of  defend- 
ant's locomotives.  It  was  claimed  by  the  plaintitlthat  the  mare  was  struck 
by  an  engine  approaching  the  cattle-guard  and  carried  along  to  the  guard, 
and  thrown  on  to  one  side.  The  evidence  was  sul&cient  to  warrant  the 
jury  in  finding  tlfat  the  injured  leg  was  not  merely  fractured,  but  was  also 
crushed.  There  was  an  absence  of  blood,  or  other  evidence  of  a 
strug(;le  of  the  animal  at  the  guard,  which  indicated  rather  that  she  was 
pitclied  or  thrown  into  the  snow  by  an  engine  than  that  she  fell  into  the 
Kuard  and  extricated  herself.  It  also  appeared  that  there  were  tufts  of 
hair  found  inside  one  of  the  rails  of  the  road  for  some  distance  back  from 
the  culvert,  and  that,  in  color,  the  hair  corresponded  with  the  color  of  the 
hair  on  the  mare's  legs.  //e/if.  that  the  evidence  was  sotficient  to  justify 
the  jury  in  returning  a  verdict  for  the  plaintiff.  Cox  -v.  Burlington  A  W. 
K.  Co..  lowaSup.  Ct..  May  i6.  1889. 

Same— Negligently  Obstructing  Crcs*ing — Inttruotion — In  an  action  (o 
recover  damages  for  stock  killed,  where  it  appears  that  the  company 
wrongfully  obstructed  a.  street  with  an  engine  and  cars  and  tlie  stock  were 
thereby  frightened  and  caused  to  run  onto  the  track  and  were  killed  by 
defendant's  trains,  an  instruction  tnat  if  the  defendant  obstructed  the  street 
except  for  the  purpose  of  loading  or  unloading  passengers,  and  such  ob- 
struction was  the  cause  of  the  animals  being  turned  upon  the  track, 
"whereby  the  injury  complained  of  was  sustained,  they  must  find  for 
plaintiffs,"  unless  plaintiffs  could  have  prevented  the  stock  from  "reachinj; 
said  point  of  crossing"  by  reasonable  diligence,  assumes  that  the  killing 
necessarily  resulted  Irom  the  stock  being  turned  upon  the  track,  and  fails 
to  require  as  a  condition  prccciient  to  recoveiT  that  plaintiff's  should  have 
used  reasonable  diligence  to  secure  the  animals  after  they  passed  the  cross- 
ing and  went  upon  the  track,  and  is  therefore  erroneous.  Under  such 
circumstances,  a  recovery  can  be  had  although  the  railroad  company  was 
only  guilty  of  ordinary,  and  not  gross,  negligence.  Richmond  &  D.  R.  Co. 
V.  Noell,  Va.  Sup.  Ct.  App.,  April  11,  1889. 

Same — Speed  Exceeding  Statutory  Limit— Proximate  Caute. — Although 
atrain  may  have  been  run  through  the  limits  of  an  incorporated  city  at  a 
greater  speed  than  that  limited  by  the  statute  (Miss.  Code,  g  1047),  the 
company  is  not  liable  for  stock  killed  unless  the  injury  was  caused  by  the 
unlawful  rate  of  spCL-d  of  the  train,  and  whether  it  was  so  caused  is  a  ques- 
tion tor  the  jury.  Louisville,  N.  O.  &  T.  R.  Co.  v.  Carter,  Miss.  Sup.  Ct, 
Jan.  28,  1889. 

Same — Eacesdve  Speed — Municipal  Ordinance. — Where  property  is  in- 
jured by  a  train  of  cars  in  a  city,  in  a  suit  against  Uie  railroad  company  to 
recover  damages,  on  the  ground  of  negligence  on  the  part  of  such  com- 
pany in  running  the  engine  at  too  great  a  speed,  the  ordinance  of  the  city 
limiting  the  speed  of  trains  to  sijc  miles  an  hour  within  the  corporate  limits 
is  proper  evidence  to  go  to  the  jury  on  the  question  of  negligence. 

Where  such  ordinance  imposes  a  duty  upon  those  in  charge  of  railroad 
trains,  a  failure  to  discharge  such  duty  may  be  considered  by  a  jury  in  de- 
termining whether  such  railroad  companv  was  guilty  of  negligence  where 
Kropeny  has  been  injured  or  destroyed.  Union  Pac,  R.  Co.  v.  Rasmussen, 
leb.  Sup.  Ct..  Feb.  30.  1889. 

Same— Statutory  Signals— Order  of  Obtervanoe.— Under  Mill.  &  V. 
Tenn.  Code,  S  1298.  subsec.  4,  which  requires  railroads  to  have  "the  en- 
gineer or  fireman  or  some  other  person  upon  the  locomotive  always  upon 
the  lookout  ahead,  and  when  any  person,  animal  or  other  obstruction  ap- 
pears upon  the  rail,  the  alarm  whistle  shall  be  sounded,  the  brakes  put 
down  and  every  possible  means  employed  to  stop  the  train  and  prevent  an 
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accident,"  the  engineer  Is  not  required  to  observe  the  precautions  named 
in  the  exact  order  in  which  we  have  mentioned  in  the  statute.  It  is  his 
duty  to  observe  all  ttie  precautions  prescribed  by  the  statute  together  with 
eveiy  other  means  at  his  disposal  to  stop  the  train  and  prevent  an  accident; 
but  if,  by  reason  of  tlie  suddenness  of  the  appearance  of  the  obstruction 
upon  the  track  and  its  proximity  to  the  train,  it  was  impossible  to  observe 
each  precaution,  then  it  is  his  duty  to  adopt  such  of  the  requirements  and 
precautions  as  under  all  the  circumstances  are  best  calculated  and  most 
eHectuaJ  to  prevent  the  accident,  A  mule  appeared  on  the  tracit  some  15 
or  zo  yards  in  front  of  a  passenger  train  which  was  running  at  the  rate  of 
yn  miles  an  hour.  The  engineer  testified  that  it  would  be  impossible  to 
stop  the  train  within  200  yards.  The  engineer  immediately  put  on  the  air- 
brakes and  reversed  the  engine,  and  by  the  time  he  had  done  this,  the 
animul  was  struck  and  killed.  The  engineer  further  testified  that  he  was 
soclose  to  the  mule  when  she  came  upon  the  track  that  iie  had  no  time  to 
do  more  than  he  did  do  to  stop  the  train  ;  that  (or  this  reason  he  did  not 
blow  the  whistle  or  ring  the  bell ;  and  that  the  only  effect  the  blowing  of 
the  whistle  could  have  had  was  that  it  might  have  frightened  the  mule 
from  the  track.  J/e/d,  that  as  the  blowing  of  the  whistle  according  to  the 
engineer's  admission  might  have  frightened  the  animal  from  the  track,  it 
was  his  duty  to  have  resorted  to  that  precaution.  Memphis  &  C.  R.  Co.  v. 
Scott,  Tenn.  Sup.  Ct.,  April  9,  1889, 

Same- Statutory  Signali  when  Approaching Crosilrfg- Duty  to  Chack  Train. 
— The  evidence  showed  that  when  a  train  arrived  rit  a  blow-post  400  yards 
nfrom  the  public  crossing,  the  whistle  was  blown  according  to  the  statute  ; 
and  thai  aoout  the  same  time  the  engineer  saw  plaintiff's  mules  come  upon 
the  track  at  the  crossing  400  yards  distant,  and  turn  up  the  track  in  the 
direction  of  the  train.  He  immediately  signalled  for  brakes,  gave  the  stock 
alarm,  sanded  the  track,  and  reversed  the  engine.  When  the  engine  col- 
lided with  the  mules  he  had  reduced  the  speed  from  12  miles  to  4  miles  an 
hour,  and  had  run  only  320  of  the  400  yards  between  the  blow-post  and 
the  crossing,  the  mules  having  gone  80  yards  towards  the  engine.  The 
conductor  and  the  engineer  both  testified  positively  that  the  speed  of  the 
train  had  been  so  checked  that  it  could  have  been  stopped  before  it  reached 
the  crossing.  It  appeared  further  that  the  mules  had  escaped  from  the 
plaintiff's  lot  and  were  being  pursued  by  one  of  his  servants,  and  to  avoid 
this  pursuit  they  ran  upon  the  track  toward  the  engine.  #ir/^.  that  the 
facts  were  not  sufficient  to  sustain  a  verdict  for  the  plaintiff,  ffeld  also, 
that  as  the  statute  only  required  the  engineer  to  blow  his  whistle  at  the 
blow-post,  and  to  check  his  train  so  that  he  might  be  able  to  stop  at  the 
crossing,  no  duty  was  imposed  upon  him  to  check  his  train  before  reach- 
ing the  blow-post  by  reason  of  the  (act  that  he  was  travelling  on  a  down 
grade,  it  appearing  from  the  evidence  that  the  train  could  have  been 
Slopped  before  reaching  the  crossing.  Crawley  v.  Georgia  R.  Co.,  Ga. 
Sup.  Ct.,  Nov.  30,  18SS. 

Same— Wilful  ActafEnglnesr— Sufficiency  of  Evidence  to  Support  Allega- 
tloni— Inanactionto  recoverdamagesfornegligentlykillingacowatacross- 
ing,  the  engineer  in  charge  of  the  engine  testified  that  he  did  not  see  the 
cowuponthetrack  until  he  was  withinaboul  ioofeeto[thecrossing,and  that 
he  had  no  intention  whatever  of  running  upon  the  animal.  It  did  not  appear 
that  the  train  was  being  run  at  a  dangerous  or  unusual  rate  of  speed,  nor 
was  it  shown  that  the  crossing  was  of  such  a  character  as  to  make  it  the 
duty  of  the  engineer  to  be  on  the  lookout  for  animals,  or  take  extraordi- 
nary precautions,  //e/d.  that  in  the  absence  of  evidence  tending  to  contra- 
dict the  engineer's  testimony,  an  action  founded  upon  the  alleged  wilful 
act  of  the  engineer  could  not  be  maintained.  Indiana,  B.  &  W,  R.  Co.  v. 
Overton,  Ind.  Sup,  Ct,  Feb.  2. 1889. 
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Same — Wilful  Injury— Varlano»—Pl»«Iing—E»id«nce.~ When  the  plain- 
tifi,  in  an  action  to  recover  damages  (or  killing  stock,  lias  sued  for  aii  inten* 
tional  and  wilful  injury,  he  is  not  entitled  to  recover  on  the  ground  that 
the  engineer  negligently  failed  to  discover  the  animal,  or  negligently 
failed  to  stop  his  tram  or  frighten  the  animal  off  the  track.  Indiana,  B.  & 
W.  R.  Co.  V.  Overton.  Ind.  Sup.  Ct.,  Feb.  2,  18S9. 

Sama — Evldanca  Insufficient  to  Show  Oefondant't  Negilganoa.— Plain tiS 
permitted  a  heifer  to  run  at  lai^e  on  Unds  coniiguous  10  delendant's  rail- 
road track.  The  heifer  came  upon  the  track  at  a  point  about  w  feet 
in  advance  of  a  moving  train,  and  was  struck  by  it  and  killed.  The  ani- 
mal was  first  discovered  by  the  engineer  in  a  narrow  cut.  a  short  distance 
around  a  curve  from  the  direction  in  which  the  train  was  moving.  The 
train,  composed  of  1 ;  loaded  freight  cars,  was  running  at  the  rate  of  from 
II  to  IS  miles  an  hour  on  a  down  grade  at  the  time  when  the  animal  wa» 
discovered  on  the  track.  The  engineer  and  trainmen  were  looking  out 
for  cattle,  as  it  was  usual  to  find  them  on  the  track  in  that  neighborhood. 
As  soon  as  the  animal  was  seen,  the  engineer  applied  the  brakes,  and  gave 
the  usual  signals  for  stopping.  The  whistle  was  also  blown  repeatedly  for 
the  purpose  of  frightening  the  animal  from  the  track.  There  was  no  com- 
plaint  or  proof  that  the  engine  or  train  was  not  properly  equipped,  nor 
was  there  any  evidence  tending  to  show  that  the  engineer  was  guilty  of 
negligence  in  the  manner  of  running  his  train,  or  that  the  engineer  or 
trainmen  were  incompetent  or  negligent  in  the  discharge  of  their  duties. 
//gM.  that  a  verdict  (or  the  plaintifl  could  not  be  sustained.  Gay  v.  Fre- 
mont. E.  &  M.  V.  R,  Co.,  Dak.  Sup.  Ci.,  Feb.  9,  1889. 

Sam*— Fog— ImpoHibility  ofStoppIng Train.— When  the  uncontradicted 
testimony  of  the  train  hands  is  that  the  accident  look  place  early  in  the- 
morning  before  daylight,  and  that  there  was  a  fog  prevailing  at  the  lime, 
which  prevented  plaintili's  mules  from  beingseen  at  a  distance  in  which  it 
was  possible  to  slop  a  train,  the  presumption  of  negligence  arising  from 
the  killing  of  stock  is  rebutted,  and  the  plaintifF  cannot  recover,  Georgia 
R.  &  B.  Co.  V.  Wall,  80  Ga.  202  ;  Georgia,  N.  &  G.  R.  Co.  v.  Harris,  Ga. 
Sup.  Ct,,  May  34.  1889, 

Sama— Killing  Hogs— Suffio lane j  of  Fanoa. — In  an  action  to  recover  dam- 
ages from  a  railroad  company  for  the  killing  of  hogs  in  a  townihip  where 
they  were  not  permitted  to  run  at  lat^e,  and  the  hogs  escaped  f  om  plain- 
tiff's pen  without  his  fault  and  strayed  upon  the  track  of  defendant's  rail- 
road, passing  through  plaintiff's  farm,  where  they  were  killed  without 
negligence  of  the  company  ;  and  went  on  the  track  undtr  agate,  the  lower 
board  of  which  was  39  inches  from  the  ground,  and  eacepi  this  gate  the 
road  was  enclosed  by  a  lawful  wire  fence  which  would  not  have  prevented 


the  hogs  from  going  on  the  track  anywhere, — held,  that  the  company  is 
not  liable  to  the  owner  of  the  hogs  killed.  Leebrick^.  Republican  Valley 
&  S.  W.  R.  Co..  Kan.  Sup.  Ct..  June  7.  1889.  following  Atchison,  T.  &  S. 


F.  R.  Co.  V.  Yates.  21  Kan.  613. 

Sama— Dutyto  Ring  Ball  or  Blow  Whistia  when  Approaching  Crosiing, — 
In  Pennsylvania,  the  engineer  of  a  train  does  not  owe  any  duty  to  the 
owner  of  stock  running  at  lat^e  to  ring  the  bell  or  sound  the  whistle  as 
the  engine  approaches  a  crossing  near  which  the  stock  has  entered  upon 
the  track.     Fisher  v.  Pennsylvania  R.  Co.,  Pa.  Sup,  Ct..  May  6,  1889, 

Same— Duty  to  Cheek  Train  when  Cattia  Sean  Near  Track.—PiaintlA'.s  cat- 
tle ^01  on  10  and  attempted  10  cross  tlie  track  within  a  few  yards  of  an 
engine  running  at  the  rate  of  from  20  to  yi  miles  an  hour.  The  uncontra- 
dicted testimony  was  to  the  effect  that  the  engineer  did  not  see  the  cattle 
until  they  were  so  near  the  engine  that  he  could  not  check  or  stop  the 
train  in  time  to  save  them,  and  that  he  sounded  the  whistle  or  stock  alarm 
and  did  all  he  could  under  the  circumstances  to  prevent  the  accident. 
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Held,  that  the  railroad  company  was  not  liable becauMthe  en^neer  might 
have  seen  the  cattie  near  the  track,  or  could  have  reduced  the  speed  of  the 
train,  or  stopped  it  before  they  came  upon  the  track.  New  Orleans  &  N. 
E.  R.  Co.  V.  Bourgeois,  Miss.  Sup.  Ct.,  March  4,  1889.    The  court  said  :— 

"  We  need  not  consider  what  degree  of  care,  consistent  with  his  other 
duties,  was  required  of  the  engineer  in  keeping  on  the  lookout  for  obstruc- 
tions on  the  track,  for  if  it  be  admitted  that  he  saw  the  caitle  near  the 
track,  before  they  came  upon  it,  the  view  contended  for  cannot  besustained. 
If  adopted  without  qualification,  it  would  go  far  to  destroy  the  value,  and 
defeat  tiie  purposes  for  which  railroads  are  constructed.  Rapid  move- 
ments and  regular  connections  are  among  the  chief  advantages  of  trans- 
portation by  railroads.  These  are  demanded  bolh  by  the  interests  of  the 
public  and  of  railroad  companies.  Railroad  companies,  in  the  prosecution 
of  their  lawful  business,  have  a  right  to  a  clear  track,  and  to  the  exclusive 
use  and  enjoyment  of  their  property,  subject,  of  course,  to  ihe  condition 
upon  which  all  others  own  and  use  property,  that  they  must  so  use  it  as 
not  to  injure  the  person  or  properly  of  others,  il  it  can  be  avoided  by  rea- 
sonable care.  Raiiroad  companies  are  not  liable  in  damages  for  every  in- 
juiy  that  may  be  inflicted  by  their  trains.  If  a  law  were  to  declare  them 
SO  liable,  without  reference  to  whether  there  was  negligence  or  fault  on 
their  part  or  not,  it  would  be  unconstitutional,  and  void.  Zeiglerv.  South 
4  N.  A.  R.  Co.,  58  Ala.  594-  They  are  responsible  for  injuries  caused  by 
their  negligence  or  want  of  skill  or  care;  but  there  is  no  reason  in  law  or 
morals  for  holding  them  to  a  stricter  measure  of  accountability  for  inevita- 
ble misfortunes  than  would  be  exacted  from  natural  persons  for  injuries 
which  resulted  from  unavoidable  accident.  Zeigler  v.  South  &  N.  A.  R. 
Co..  supra.  It  cannot  be  said  to  be  the  duty  of  a  railroad  company  to 
check  the  speed  or  stop  its  passing  train  every  time  an  animal  is  seen  near 
Its  track,  unless  there  is  something  to  indicate  danger  or  the  necessity  of 
the  animal  going  upon  the  track,  and  if  an  animal,  when  first  discovered 
on  the  track,  Is  so  near  the  engine  that  collision  cannot  be  prevented  by  the 
prompt  use  of  all  proper  appliances,  and  the  animal  is  killed  or  injured, 
no  liability  for  damages  is  thereby  incurred  by  tlie  company.  Impossibili- 
ties are  no  more  required  by  law  of  r;iilroad  companies  than  of  other  per- 
aons.     Mobile  &  G.  R.  Co.  v.  Caldwell,  83  Ala.  196. 

"Ordinarily  the  discovery  of  animals  near  the  road  does  not  require 
checking  the  speed  or  stopping  the  train.  That  should  occur  only  when 
it  seems  necessary  to  avoid  collision.  Something  must  be  conHded  to  the 
discretion  of  the  engineer  or  person  in  charge  of  the  train,  and  infallibility 
on  his  part  Is  not  expected  or  required.  The  use  of  the  whistle  or  stock- 
alarm  is  generally  sufficient  to  keep  stock  out  of  the  way  of  the  triiin. 
Unless  appearances  reasonably  indicate  danger  of  their  going  upon  tlie 
track,  neither  the  stoppage  nor  an  effort  to  stop  the  train  is  required  ;  but 
when  existing  conditions  suf>gest  such  danger,  they  must  be  heeded,  and 
failure  to  do  so  will  constitute  negligence.  Yazoo  4  M.  R.  Co.  v.  Brum- 
field.  64  Miss.  637;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Trotter,  37  Ark.  593. 
II  Am.  &  Eng.  R.  Cas.  475.  In  all  actions  against  railroad  companies  for 
damage  done  to  person  or  property,  proof  of  injury  inflicted  by  the  running 
of  the  locomotives  or  cars  of  such  company  is  prima  facie  evidence  of  the 
want  of  reasonable  skill  and  care  on  the  part  of  the  servants  of  such  com- 
pany in  reference  to  such  injury.  Code,  f  1059.  Such  evidence,  if  there 
IS  none  other,  entitles  the  plaintiff  to  verdict,  but  such  evidence  is  not 
conclusive.  It  may  be  rebutted  and  overcome,  and  the  railroad  com- 
pany may  aquit  itself  of  negligence  in  the  matter  if  it  can  ;  and  where  the 
circumstances  attending  the  injviry  are  shown  by  the  evidence,  the  case 
must  then  be  determined  by  the  jury  on  the  facts  proved,  and  not  upon 
any  presumption  of  negligence  created  by  the  statute.  Vicksburg  &  M. 
R.  Co.  V.  Phillips,  64  Miss.  693.  30  Am.  &  Eng.  R.  Cas.  587." 
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Oregon  Railway  and  Navigation  Co. 

{Oregon  Supreme  Court,  May  zo,  1889.) 

8tock-kllllnE~Oregon  FencA  Law*— Riffht  to  Reeovsr  on  Proof  that 
Track  Unfsncod.^The'  act  of  1887,  found  in  the  Oregon  Code  of  miscella- 
neous laws  from  and  including  section  4044  to  and  including  section  4049, 
wliich  provides,  in  effect,  that  a  railroad  company  owning  or  operaiinga 
railroad  in  Oregon  shall  be  liable  for  the  value  of  stock  killed,  and  Tor 
reasonable  damages  for  stock  injured,  upon  or  near  any  unfenced  track  of 
its  road,  whenever  such  killing  or  injury  is  caused  by  any  moving  train, 
engine,  or  cars  upon  such  track ;  that  in  every  such  action  for  the  recov- 
ery of  such  value  for  stock  so  killed,  or  for  damages  for  such  injury  to  the 
same,  proof  of  the  killing  or  injury  shall,  of  itself,  be  deemed  and  held  to 
be  conclusive  evidence  of  negligence  upon  the  part  of  the  company  ;  that 
contribvitory  negligence  on  the  part  of  the  plaintiff  in  such  action  may  be 
set  up  as  a  defence ;  but  that  the  allowmg  of  stock  to  run  at  large  upon 
common,  unfenced  range,  or  upon  inclosed  land  owned  or  in  the  posses- 
sion of  the  owner  of  such  stock,  shali  not  be  deemed  or  held  to  be  such 
contributory  negligence, — entitles  an  owner  of  stock  to  recover  against  a 
railroad  company  for  such  killing  or  injury  of  the  same  by  alleging  and 
proving  that  the  company  owned  or  operated  the  railroad,  that  its  track 
was  unfenced,  and  that  the  killing  or  injury  was  done  on  or  near  the  track 
by  a  moving  train,  engine,  or  cars  upon  such  track ;  and  it  is  not  neces- 
sary In  an  action  in  such  a  case  for  the  plaintiff  to  allege  negligence  on 
the  part  o(  the  company  In  any  form. 

Same — Failure  to  Fence  at  Evidence  of  Negligence. — Fencing  the  rail- 
road track  is  not  imposed  upon  the  company  as  a  duty,  but  the  track 
being  unfenced  is  a  (act  which,  of  itself,  establishes  conclusively  that  the 
company  was  guilty  of  negligence  ;  and  the  only  defence  the  company  has 
is  to  plead  contributory  negligence  upon  the  part  of  the  plaintiff,  or  a 
wilful  intent  on  his  part  to  procure  the  killing  or  injury  to  be  done. 

Same — Duly  of  Owner  to  Confine  Stocki — Said  act  does  not,  however, 
relieve  the  owner  from  the  duty  of  keeping  his  stock  within  reasonable  con- 
fines. He  owes  a  duty  to  the  public  which  rcqiiires  him  to  use  reasonable 
efforts  to  prevent  it  from  going  where  it  will  imperii  tha  safety  and  se- 
curity of  persons  and  property  ;  and  while  he  is  allowed  to  depasture  his 
horses  and  cattle  upon  "the  common,  unfenced  range,"  without  being 
chargeable  with  contributory  negligence  in  case  they  are  kitted  or  injured 
as  mentioned,  yet  he  is  not  permitted  to  turn  them  out  to  roam  wherever 
their  Instincts  incline  them. 

Same— Contributory  Negligence— Stock  Running  at  Large. — Where  H., 
therefore,  brought  an  action  against  the  O.  R.  &  N.  Co..  a  railroad  cor- 
poration, for  the  recovery  of  the  value  of  a  certain  bull,  which  he  alleged 
was  killed  upon  the  railroad  track  of  the  latter  by  being  run  against  and 
over  by  the  company's  train  of  cars  at  a  place  where  the  track  was  un- 
fenced, and  the  company  filed  an  answer  to  the  effect  that  H.  knowingly 
allowed  the  bull  to  range  at  large,  outside  of  bis  inclosure,  and  upon  tne 
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railroad  track ;  that  the  bull  was  so  at  large  in  violation  of  section  3393  of 
the  Laws  of  Oregon  ;  that  the  animal  was  there  struck  and  killed  by  the 
company's  locomotive  ;  and  that  the  killing  was  the  result  of  the  wrongful 
and  untawful  act  of  H.  in  so  allowing  it  to  so  range  at  large  outside  of  the 
inclosure  of  H-.—held,  that  it  constituted  a  good  defence,  whether  the 
bull  was  at  large  in  violation  of  said  section  3393  of  the  L.aw3  of  Oregon 
or  not ;  that  the  facts  set  forth  in  the  answer  showed  contributory  n^li* 
gence  on  the  part  of  H. ,  and  that  the  sustaining  of  the  demurrer  thereto 
by  the  lower  court  was  error. 

Appeal  from  Circuit  Court,  Baker  County. 

The  respondent  herein  commenced  an  action  in  justice's 
court.  Baker  precinct.  Baker  county,  Or.,  against  the  appellant, 
a  private  corporation  engaged  in  operating  certain  railroads  in 
this  state,  to  recover  damages.  He  alleged  in  his  complaint,  in 
substance,  that  on  the  22d  day  of  April,  1888,  he  was  the  owner 
of  a  certain  bull  of  the  value  of  $100;  that  said  bull,  without 
his  fault,  went  upon  the  track  and  ground  occupied  by  the  ap- 
pellant's railroad  in  said  county  of  Baker,  at  a  certain  point 
where  it  was  wholly  unfenced  and  uninclosed ;  that  the  appellant, 
by  its  agents  and  servants,  not  regarding  its  duty  in  that  re- 
spect, so  carelessly  and  negligently  ran  and  managed  its  loco- 
motives and  cars  that  the  same  ran  against  and  over  the  said 
bull  and  killed  it,  for  which  the  respondent  demanded  judgment 
for  his  damages  in  the  sum  of  $100  and  costs.  The  appellant 
filed  an  answer  to  the  complaint  denying,  upon  information  and 
belief, the  value  of  the  bull;  denying  that  he  went  upon  the 
track  or  grounds  occupied  by  the  appellant's  railroad  without 
the  fault  of  respondent,  but  alleged  that  he  went  there  through 
his  fault  and  negligence  ;  denied  that  by  its  agents  or  servants, 
or  at  all,  it  carelessly  or  negligently  ran  or  managed  said  loco- 
motives or  cars,  or  that  it  managed  or  ran  them  so  carelessly  or 
negligently  that  the  same  ran  against  or  over  said  bull,  or  killed 
it ;  denied  that  it,  by  its  agents  or  servants,  or  otherwise,  disre- 
garded its  duty  in  respect  to  its  management  of  said  locomotives 
or  cars;  denied  that  by  reason  of  any  careless  or  negligent  act 
of  appellant  respondent  had  been  damaged  in  any  sum.  The 
appellant,  for  a  further  and  separate  defence,  alleged  that  the 
respondent,  being  the  owner  of  said  bull,  knowingly  allowed  it 
to  range  at  large  out  of  his  inclosure  and  upon  the  said  tracks 
of  appellant  at  the  time  in  the  complaint  stated,  in  violation  of 
the  provisions  of  section  3393  of  the  Laws  of  Oregon,  when 
said  bull  was  struck  and  killed  by  its  said  locomotive,  and  al- 
leged that  said  killing  was  due  to  the  said  wrongful  act  and  con- 
duct of  the  respondent  in  so  knowingly  allowing  said  bull  to  so 
range  at  large  out  of  his  inclosure.  The  respondent  demurred 
to  the  new  matter  of  defence  set  forth  in  the  answer  upon 
the  ground  that  it  did  not  constitute  a  defence  to  the  cause  of 
action  stated   in  the  complaint,  which  demurrer  the  court  sus- 
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tained.  The  action  was  tried  before  the  justice,  who  rendered  a 
judgment  therein  in  Favor  of  the  respondent  and  against  the  ap- 
pellant for  the  sum  claimed  in  the  complaint  and  the  costs  of  the 
action.  The  appellant  took  an  appeal  from  the  judgment  of  the 
justice  to  said  circuit  court.  The  demurrer  to  the  matter  of  the 
defence  set  forth  in  the  answer,  having  been  argued  by  counsel 
in  the  circuit  court,  was  sustained  by  said  court,  whereupon  the 
issues  of  fact  joined  in  the  action  by  the  said  pleadings,  aside 
from  the  part  of  the  answer  so  demurred  to,  were  thereupon 
tried  by  a  jury,  who  returned  a  verdict  for  the  respondent  for 
the  sum  of  $37.50,  upon  which  the  judgment  appealed  from  to 
this  court  was  entered. 

Rufus  Mallory  for  appellant. 

C-  W.  ManvilU  for  respondent. 

Thaver,  C.J. — It  appears  from  the  bill  of  exceptions,*settled 

and  signed  by  the  circuit  judge,  and  filed  with  the 
*"*^f*^  transcript  in  the  case,  that  the  bull  in  question,  being 
recanrj.         upon  the  appellant's  railroad  track,  was  run  over  and 

killed  by  its  train  of  cars  that  were  regularly  running 
upon  its  road.  It  does  not  appear,  nor  is  it  claimed  by  the  re- 
spondent's counsel,  that  the  appellant's  agents  or  servants  who 
were  operating  the  train  at  the  time  of  the  casualty  were  guilty 
of  any  negligence  in  its  management.  The  train  was  a  freight 
train,  consisting  of  about  20  cars ;  was  on  a  down  grade,  when 
the  bull  and  two  steers  were  discovered  upon  the  track,  and 
those  having  control  of  it  evidently  did  all  in  their  power  to 
avoid  running  over  the  animals.  The  two  steers  ran  off  the 
track,  but  the  bull  stayed  on  it  until  struck  by  the  locomotive. 
The  consequences  resulted  very  seriously.  The  engine  and 
some  of  the  cars  were  thrown  from  the  track,  and  the  engineer 
and  fireman  both  killed.  The  value  of  the  bull  as  compared  to 
the  destruction  of  property  and  loss  of  life  in  consequence  of 
his  being  upon  the  railroad  track,  where  the  respondent  had  no 
right  to  suffer  him  to  be,  whether  it  was  fenced  or  not,  is  very 
slight  and  inconsiderable.  The  bill  of  exceptions  shows  that 
the  appellant's  railroad  track  was  not  fenced  at  the  place  where 
the  bull  was  on  the  same  when  run  over ;  and  the  counsel  for 
the  respondent  bases  his  right  to  a  recovery  in  the  action  upon  ' 
that  fact. 

The  liability  of  a  railroad  company  for  killing  or  injuring  cat- 

tie  upon  its  track  arose,  heretofore,  out  of  negligence 
kuT*"    '     committed  by  the  company  in  consequence  of  which 

the  injury  was  done.  There  could  be  no  recovery  in 
such  a  case  without  an  allegation  and  proof  that  the  company 
was  guilty  of  violating  some  duty  it  owed  to  the  public,  and 
that   the  injury  and   damage  complained  of  resulted  from  its 
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{ailure  to  perform  it ;  and  a  recovery  could  not  then  be  had  if  it 
appeared  that  the  plaintiff  was  also  guilty  of  negligence  which 

contributed  to  the  injury.  An  owner  of  cattle,  who  allowed 
them  to  run  at  large  and  stray  upon  a  railroad  track,  was  for- 
merly deemed  guilty  of  such  a  degree  of  negligence  as  would 
defeat  his  right  to  recover  in  consequence  of  their  being  run 
over  and  killed,  unless  he  could  show  that  the  agents  and  serv- 
ants of  the  company  acted  wantonly,  wilfully,  or  recklessly  in 
the  affair.  Permitting  stock  to  go  at  large  and  stray  upon  a 
railroad  track,  where  they  would  be  liable  to  throw  a  train  of 
cars  off  the  track  and  kill  and  Injure  passengers  and  destroy 
property,  was  regarded  as  a  gross  neglect  upon  the  part  of  such 
owner.  The  legislature,  however,  has  somewhat  in- 
novated  upon  that  rule  by  adopting  the  provisions  ,1,1^''  "*" 
contained  in  sections  4044,  4048,  Misc.  Laws  Or. 
These  two  sections,  taken  together,  provide,  in  effect,  that  a 
railroad  company  shall  be  liable  for  the  value  of  stock  killed, 
and  for  reasonable  damages  when  injured,  upon  or  near  any  un- 
fenced  track  of  its  road,  whenever  such  killing  or  injury  is 
caused  by  any  moving  train,  engine,  or  cars  upon  such  track, 
and  in  that  every  action  for  the  recovery  of  such  value  for  stock 
so  killed,  or  for  damages  for  such  injury  to  the  same,  proof  of 
the  killing  or  injury  shall,  of  itself,  be  deemed  and  held  tc^be 
conclusive  evidence  of  negligence  upon  the  part  of  the  com- 
pany; but  contributory  negligence  on  the  part  of  the  plaintiff 
in  such  action  may  be  set  up  as  a  defence.  The  allowing  of 
stock  to  run  at  large,  however,  upon  common,  unfenced  range, 
or  upou  inclosed  land  owned  or  in  possession  of  the  owner  of 
such  stock,  shall  not  be  deemed  or  held  to  be  such  contributary 
negligence,  and  in  any  such  action  proof  of  wilful  intent  on  the 
part  of  the  plaintiff  to  procure  the  kitting  or  injury  of  any  such 
stock  in  the  manner  aforesaid  shall  defeat  the  recov- 
ery. Under  these  provisions  it  would  seem  that  a  EfrMtofthe 
plaintiff  is  entitled  to  recover  against  a  railroad  com-  "Uibi*. 
pany  for  the  killing  or  injury  of  his  stock  by  alleging 
and  proving  that  the  company  owned  or  operated  the  railroad  ; 
that  its  track  was  unfenced,  and  that  the  plaintiff's  cattle  or 
horses  were  killed  or  injured,  as  the  case  might  be,  on  or  near 
the  track,  by  a  moving  train,  engine,  or  cars  upon  such  track; 
that  the  company  will  be  able  to  defeat  recovery  by  proof  of 
contributory  negligence  on  the  part  of  the  plaintilT,  but  that  al- 
lowing the  animals  to  run  at  large  upon  common,  unfenced 
range,  or  upon  inclosed  land  owned  or  in  the  possession  of  the 
owner  of  such  animals,  will  not  be  deemed  or  held  to  be  such 
contributory  negligence.  The  statute  makes  the  killing  or  in- 
jury of  stock  in  such  case  conclusive  evidence  of  negligence 
upon  the  part  of  the  railroad  company,  and  I  do  not  see  that  it 
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is  necessary  for  the  plaintiff  to  allege  negligence  in  any  form. 
Fencing  the  railroad  track  is  not  imposed  upon  the  company  as 
a  duty,  but  it  is  a  fact  which,  of  itself,  establishes  conclusively 
that  the  company  is  guilty  of  negligence,  and  the  only  defence 
left  to  the  company  is  to  plead  contributory  negligence  upon 
the  part  of  the  plaintiff,  or  a  wilful  intent  upon  his  part  to  pro- 
cure the  killing  or  injury. 

As  to  what  will  constitute  contributory  negligence  in  such  a 

case  must  be  determined  by  the  courts.  The  statute 
coBtrfboUri'  has  not  attempted  to  settle  that  question  further 
Stoek'niti^u  than  to  provide  that  allowing  stock  to  run  at  large 
MiaiKB.  Upon  common,  utifenced  range,  or  upon  inclosed  land 

owned  or  in  possession  of  the  owner  of  the  stock,  will 
not  be  deemed  or  held  to  be  such  negligence.  This  clause 
of  the  statute  must  receive  a  reasonable  construction.  It  must 
be  construed  like  all  innovations  upon  the  rules  of  the  common 
law.  The  old  law,  the  mischief  which  the  legislature  is  supposed' 
to  have  had  in  view,  and  the  remedy  applied  to  correct  it,  must 
be  considered.  Enacting  a  provision  that  the  allowing  of  stock 
to  run  at  large  upon  common,  unfenced  range  shall  not  be 
deemed  or  held  to  be  contributory  negligence  certainly  does 
not  imply  that  its  owner  may  allow  it  to  roam  wherever  its  pro- 
pensity may  influence  it  to  go,  uncontrolled  and  uncared  for, 
and  that  the  owner  is  entitled  to  recover  its  value  if  it  goes 
upon  a  railroad  track,  and  is  run  over  by  a  train  of  cars.  The 
legislature  evidently  did  not  undertake  to  relieve  the  owners  of 
horses  and  cattle  from  the  duty  of  keeping  them  within  reason- 
able confines,  although  turned  upon  the  "common,  unfenced 
range."  The  owners  of  such  stock  owe  a  duty  to  the  public, — 
the  duty  of  keeping  it  away  from  localities  in  which  it  imperils 
the  security  and  safety  of  persons  and  property.  The  legislature 
may  not  have  intended  by  the  act  that  such  owners  should  em- 
■  ploy  herdsmen  to  constantly  attend  upon  their  stock  and  keep  it 
within  definite  bounds,  nor  did  it  intend  to  permit  them  to  turn 
their  stock  out  to  wander  over  the  country  generally.  When 
the  owner  exercises  proper  care  in  such  cases  to  keep  his  horses 
and  cattle  within  reasonable  hmits,  and  away  from  unfenced 
railroads,  and  they  escape  from  his  control  and  go  upon  the 
track  thereof,  and  are  run  over  by  "  any  moving  train,  engine,  or 
cars,"  it  could  not  be  claimed  that  he  was  guilty  of  contributory 
negligence ;  but,  on  the  other  hand,  if  he  allowed  such  animals 
to  range  wherever  their  instincts  inclined  them,  and  knowingly 
permitted  them  to  go  upon  railroad  tracks,  he  would,  in  my 
opinion,  be  guilty  of  such  a  degree  of  negligence  as  would  pre- 
clude his  right  of  recovery  for  their  value  if  run  over  and  killed 
by  the  cars.  If  I  am  correct  in  this  view,  then  the  defence  of 
new   matter  set   up   by  the  appellant    was    a    good    defence. 


DigiLizedbyGoOglc 


BTOCK-KILI.ISG — OKEGON    FKNCK   LAWS,  315 

Whether  the  bull  in  question  was  at  large  in  violation  of  said 
section  3393  of  the  Laws  of  Oregon,  or  not,  it  was  sufficient 
that  the  respondent  knowingly  allowed  the  brute  to  range  at 
large  outside  of  his  inclosure,  and  upon  the  appellant's  railroad 
track,  to  defeat  the  alleged  right  of  action.  It  was  clearly  con- 
tributory negligence. 

A  railroad  company  is  doubtless  liable,  under  the  statute,  for 
running  its  cars  over  cattle  which  go  upon  the  track  without  the 
owner's  fault,  where  the  track  is  unfenced,  as  where 
the  cattle  escape  from  the  range,  or  from  the  inclos-  *nowimse«t- 
ure  where  they  were  kept ;  bufit  certainly  cannot  be  tiiak."'**  " 
held  liable  for  so  running  over  them  when  the  owner 
knowingly  allows  them  to  range  upon  the  track,  unless  the  con- 
duct of  the  agents  or  managers  of  the  train  has  been  wanton  or 
reckless  in  the  affair.  Knowingly  allowing  the  cattle  to  range 
upon  the  track,  where  they  necessarily  expose  the  lives  and 
safety  of  the  traveling  public  to  constant  danger,  is,  according 
to  my  notion,  the  highest  degree  of  negligence  upon  the  part  of 
the  owner,  and  should  be  regarded  as  contributing  to  the  injury. 
The  justice  of  the  peace  and  the  circuit  court,  in  sustaining  the 
demurrer  to  the  new  matter  of  defence  set  up  in  the  answer, 
committed  error,  for  which  the  judgment  appealed  from  must 
be  reversed;  and,  as  the  case  stands,  this  decision  is  conclusive 
against  the  respondent's  right  of  recovery  therein. 

The  facts  set  forth  in  the  answer  asa  defence  may  not  be  true, 
but  the  respondent,  by  demurring  thereto,  admitted  their  truth. 
The  circuit  court,  as  I  understand  the  rule,  had  no  alternative 
but  to  sustain  the  demurrer,  or  to  determine  the  case  in  favor 
of  the  appellant ;  as  that  court,  upon  appeal  from  the  judgment 
of  a  justice's  court,  has  no  discretion  except  to  try  the  case 
upon  the  issues  as  made  up  in  justice's  court.  The  case,  there- 
fore, has  to  be  remanded  to  the  said  circuit  court,  with  direc- 
tions to  overrule  the  demurrer  to  the  answer,  and  render  judg- 
ment upon  the  pleadings  in  favor  of  the  appellant  for  costs,  and 
that  the  respondent  take  nothing  by  his  complaint. 

Stoch-klllInK— Contributory  N«gl I gttnoo— Cattle  Running  at  Lug*  on 
Public  Highway. — It  is  contributory  negligisnce  which  will  preclude  u  re- 
covery for  tbe  owner  of  cattle  to  permit  thetn  to  wander  unattended  in  a 
public  highway  in  the  vicinity  of  a  railroad  crossing,  in  consequence  of 
which  they  stray  upon  the  track  at  the  crossing  and  are  killed.  The  fact 
that  the  animals  are  at  lac^e  under  the  permission  of  the  board  of  town- 
ship cpnunissionere  does  not  aid  the  plaintiff's  case.  Hanna  v.  Terre 
Haute**  I.  R.  Co..  tnd.  Sup.  Ct.,  June  7,  1889. 

Same— Contributory  Negtiganee — Block  attached  to  Cow. — In  an  action 
to  recover  damages  for  killing  plainiill's  cow  which  was  on  defendant's 
track  with  a  block  attached  to  her  by  a  small  chain,  the  plaintiff  cannot 
complain  of  an  instruction  that  "  if  the  Injury  to  the  cow  was  in  any  degree 
the  consecjuence  or  result  oC  the  block  and  chain  attached  to  the  cow  at 
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the  time  ...  in  preventing  the  escape  of  the  animal  from  the  road,  and 
the  injury  would  not  have  occurred  but  tor  that  incumbrance  preventing 
the  cow  getting  out  of  the  way.  then  defendant  should  have  a  verdict. 
Guess  V.  South  Car.  R.  Co.,  5.  Car.  Sup.  Ct.,  Feb.  18.  1889. 


Stewart  ^i  at. 

( tViscoHstn  Supreme  Court,  February  19,  1889.) 

FencM — Deitruetion  by  FIra — Wticoniin  Statute— Cevtributory  Neglf- 
genca. — Under  the  provisions  of  section  iSio,  Wis.  Rev.  Stat.,  as  amended 
by  laws  of  1881,  c.  193,  that  until  fences  and  cattle-f^ards  shall  be  duly 
made,  railroad  companies  shall  be  liable  for  all  damages  done  to  cattle 
thereon,  occasioned  in  whole  or  in  part  by  the  want  of  such  fences,  but 
after  fencesaliall  have  been  in  good  faith  constructed,  such  liability  shall 
not  extend  to  damages  occasioned  in  part  by  contributorj-  negligence,  a 
right  of  action,  accruing  througli  a  fence  erected  some  years  previously 
having  been  recently  destroyed  or  injured  by  fire,  is  governed  by  the  latt^ 

Erovision  of  the  statute,  and  not  by  that  applicable  to  cases  where  fences 
ave  never  been  erected. 

Sams—Contributory  NBgllgenee— Right  to  Rebuild  or  Repair  at  Com- 
pany'g  CipsnM. — PbintilT  who  had  no  other  pasture,  turned  a  colt  upon 
his  lot  after  the  fence  had  been  destroyed  by  fire  and  before  it  had  been 
reconstructed.  Hfid,  that  he  was  guilty  of  contributory  negligence  in  so 
doing,  when  by  statute  he  had  the  right  to  rebuild  or  repair  the  fence  at 
the  expense  of^the  railroad  company. 

Appeal  from  Circuit  Court,  Portage  County. 

Action  by  Jesse  A.  Martin  against  John  A.  Stewart  and 
Edwin  H.  Abbot,  as  trustees  of  the  Wisconsin  Central  Railroad, 
to  recover  the  value  of  a  colt  belonging  to  the  plaintiff,  which 
was  killed  by  a  passing  locomotive  on  the  track  of  the  railway 
operated  by  the  defendants  by  reason  of  their  alleged  negligence 
in  failing  to  keep  in  repair  and  maintain  a  fence  along  their  right 
of  way  contiguous  to  the  plaintiff's  land.  There  is  no  general 
verdict  in  the  case,  but  the  jury  found  specially  that  the  colt 
escaped  from  the  plaintiff's  pasture,  and  went  therefrom  upon 
the  defendants'  right  of  way ;  that  the  fence  between  such  pas- 
ture and  right  of.  way  was  destroyed  August  15,  1886;  that  the 
plaintiff  turned  his  colt  into  the  pasture  September  2,  1886, 
knowing  at  the  time  that  such  fence  had  been  so  destroyed,  and 
had  not  been  replaced,  and  kept  the  colt  there  until  it  was 
killed;  that  on  said  September  2d  he  talked  with  defendant's 
section  foreman  about  repairing  the  fence,  and  the  latter  prom- 
ised to  repair  it  before  September  ro,  1 886,  but  did  not  do  so ; 
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that  the  colt  was  killed  September  lo,  1886,  in  the  manner  above 
stated,  nearly  opposite  the 'defective  fence,  that  the  plaintiff 
had  no  other  pasture  for  the  colt;  and  that  the  value  of  the 
animal  when  killed  was  $120.  There  was  no  finding  on  the 
question  whether  or  not  the  plaintiff  was  guilty  of  negligence 
contributing  to  the  death  of  tiie  colt.  Tfie  defendants  moved, 
at  the  proper  times,  for  a  nonsuit,  (or  judgment  on  the  special 
verdict,  and  for  a  new  trial,  all  of  which  motions  were  denied  by 
the  court,  and  judgment  for  the  plaintiff  for  $120  and  costs  was 
ordered  and  duly  entered. .  The  defendants  appeal  from  the 
judgment.  "■ 

D.  S,  Wegg,  Howard  Morris,  and  /.  G.  Flanders  for  appel- 
lants. 

Lamoreux  &  Park  for  respondent. 

Lyon,  J. — The  learned  counsel  for  the  plaintiff  submitted  an 
ingenious  argument  to  sustain  the  proposition  that  the  liability 
of  the  defendants  for  the  value  of  the  colt  killed  upon  their 
railway  track  by  their  locomotive  was  absolute,  and  that  the 

auestion  of  the  contributory  negligence  of  the  plaintiff  is  not  in 
le  case.  We  think  this  proposition  is  inaccurate. 
Section  iSio,  Rev.  St.,  as  amended  by  chapter  193,  ^^"^  •"" 
Laws  1881,  after  charging  railway  companies  with 
the  duty  of  constructing  fences  and  cattle-guards,  provides  that, 
"until  such  fences  and  cattle^uards  shall  be  duly  made,  every 
railroad  corporation  owning  or  operating  any  such  road  shall  be 
liable  for  all  damages  done  to  Cattle,  horses,  or  other  domestic 
animals,  or  persons  thereon,  occasioned  in  any  manner,  in  whole 
or  in  part,  by  the  want  of  such  fences  or  cattle-guards ;  but 
after  such  fences  and  cattle-guards  shall  have  been  in  good  faith 
constructed,  such  liability  shall  not  extend  to  damages  occa- 
sioned in  part  by  contributory  negligence,  nor  to  defects  exist- 
ing without  negligence  on  the  part  of  the  corporation  or  its 
agents."  This  statute  is  plain  and  unambiguous,  and  admits  of 
but  one  construction.  Until  fences  are  erected  along  Rutna  ta^  . 
the  right  of  way,  pursuant  to  the  statute,  the  liability  »»"**■ 
of  the  persons  or  company  operating  the  railway  for  injuries 
occasioned  in  whole  or  in  part  by  the  want  of  such  fences,  is 
absolute;  but  after  such  fences  are  once  in  good  faith  con- 
structed, although  thereafter  they  are  destroyed,  or  become 
defective,  an  action  for  an  injury  alleged  to  be  caused  thereby 
will  be  defeated  if  it  appear  that  the  plaintiff  was  himself  guilty 
of  negligence  which  directly  contributed  to  the  injury.  In  the 
present  case  the  right  of  way  where  the  accident  happened  had 
once  been  fenced,  and  remained  so  fenced  for  several  years,  but 
the  fence  had  been  recently  destroyed  or  injured  by  fire.  Al- 
though  the  defendants  were  in  default  for  not  restoring  it  as 
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soon  as  they  should  have  done,  there  is  no  proof  or  claim  that 
they  did  not  intend  to  do  so,  or  of  any  bad  faith  on  their  part. 
Hence  the  case  comes  within  the  latter  clause  of  section  rSio, 
which,  in  effect,  prohibits  a  recovery  if  the  negligence  of  the 
plaintiff  contributed  to  the  injury  complained  of.  Such  is  the 
doctrine  of  the  ca%es  in  this  court  cited  by  counsel  for  the  plain- 
tiff. These  are  Jones  v.  Sheboygan  &  F.  R.  Co.,  42  Wis.  306; 
Lawrence  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  lb.  332;  Richard- 
son  v.  Chicago  &  N.  \V.  R.  Co.,  56  Wis.  347,  13  Am.  &  Eng.  R. 
Cas.  654,  and  Carey  v.  Chicago,  M.  ft  St.  P.  R.  Co.,  61  Wis.  71. 
The  complaint  herein  was  framed  in  this  view,  for  it  alleges  that 
"  without  the  fault  or  negligence  of  the  said  plaintiff, 
mSfl^'^  ^^^  solely  from  the  fault  and  negligence  of  said  de- 
fendants, their  employes  and  servants,  by  reason  of 
their  failure  to  properly  repair  and  maintain  their  fence  afore- 
said," the  colt  escaped  upon  the  right  of  way  and  was  killed. 
Although  there  is  no  direct  finding  upon  the  question,  we  do 
not  hesitate  to  hold  that  the  special  verdict  establishes  con- 
clusively that  the  plaintiff  was  guilty  of  negligence  which  con- 
tributed  directly  to  the  injury  of  which  he  complains.  He 
turned  his  colt  into  the  pasture  knowing  that  there  was  nothing  , 
to  prevent  it  from  going  upon  the  railway  track,  and  it  does  not 
appear  that  he  used  the  slightest  precaution  to  prevent  the  ani- 
mal from  so  doing.  Under  the  cases  above  cited,  and  many 
others  decided  by  this  court,  this  makes  a  perfectly  clear  case 
of  contributory  negligence  on  the  part  of  the  plaintiff,  and  de- 
feats a  recovery  in  the  action.  It  is  of  no  importance  that  the 
plaintifT  had  no  other  pasturage  for  his  colt.  This  fact  could 
not  excuse  his  neglect,  in  the  known  presence  of  imminent 
danger  to  the  animal,  to  use  proper  precautions  to  save  it  from 
injury.  Moreover,  the  statute  (section  1812)  gives  the  plaintiff 
■  the  right,  upon  proper  notice,  to  rebuild  or  repair  the  fence  (if 
the  defendants  fail  to  do  so)  at  the  expense  of  the  defendants. 
The  evidence  being  conclusive  that  the  plaintiff  was  guilty  of 
negligence  which  contributed  directly  to  the  killing  of  his  colt, 
the  motion  for  a  nonsuit  should  have  been  granted.  But,  that 
motion  having  been  denied,  the  defendants'  motion  for  judg- 
ment upon  the  special  verdict  should  have  been  granted.  The 
judgment  of  the  circuit  court  is  reversed,  atid  the  cause  will  be 
remanded,  with  directions  to  that  court  to  render  judgment  for 
the  defendants  upon  the  special  verdict. 

Turning  Animalt  Into  Fl«rd  with  Knowladgeof  Difaetiva  Fance  u  Conthb- 
utorj  Negllganco.— See  Evans  v.  St.  Paul,  eic,  R.  Co..  13  Am.  &  Ene.  R. 
Cas.  653 :  Cleveland,  etc..  R.  Co.  v.  Scudder,  13  lb.  561.  notp  563 ;  Pius- 
bui^h,  etc.,  R.  Co.  v.  Smith,  13  lb  579;  Cressly  v.  Northern  B.  Co.,  i;  lb. 
540;  Donovan  v.  Hannibal,  etc.,  R.  Co.,  16  lb.  588  ;  Union  Pac.  R.  Co.  7/. 
Schwenck,  13  lb.  653:  Carey  t/.  Chicago,  etc.,  R.  Co.,  20  lb.  469;  Alabama, 
etc..  R.  Co.  V.  Jones.  15  lb.  549. 
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Minneapolis  and  St.  Loms  R.  Co. 

[Iowa  Supreau  Cmirt,  January  25,  1889.) 

Stock-kllling-Contributory  Megligsncfl-Wiiful  Act  of  Plaintiff— In  an 
action  for  damages  for  killing  stock  where  it  appears  that  plaintilT  knew 
that  his  animal  had  gone  upon  the  track,  and  he  had  the  opportunity  and 
power  to  prevent  the  injury  to  it,  but  wilfully  refused  to  do  so,  he  cannot 
recover  damages  therefor  under  section  1339,  Iowa  Code,  which  provides 
that  railway  companies  who  fail  to  fence  their  track  against  live  stsck  run- 
ning at  large  at  points  where  such  right  to  fence  exists,  •■shall  be  liable  to 
the  owner  ot  such  stock  injured  or  killed  by  reason  of  the  want  of  such 
fence  (or  the  value  of  the  property  or  damage  caused,  unless  the  same  was 
occasioned  by  the  wilful  acts  ot  the  owner  or  his  agents." 

Appeal  from  District  Court,  Boone  County. 

Action  against  the  Minneapolis  &  St.  Louis  R.  Co.  to  recover 
double  damages  for  the  death  of  a  cow  killed  by  defendant  in 
the  operation  of  its  railway  at  a  point  where  it  had  the  right  to 
fence  its  track.  Defendant  appeals  from  a  judgment  for  the 
plaintiff. 

Albert  E,  Clarke  for  appellant. 

Robert  A.  Lowry  for  appellee. 

Reed,  C.J, — The  cause  came  into  this  court  on  the  following 
certificate  of  the  trial  jury ;  "  Plaintiff's  cow,  being  at  large  in 
the  vicinity  of  defendant's  unfenced  track,  strayed 
upon  the  track.  Defendant's  employees  rang  the 
bell,  sounded  the  whistle,  applied  the  brakes,  and  did  all  in  their 
power  to  stop  the  train,  but  failed  to  stop  the  train  before  it 
struck  the  cow.  Plaintiff,  being  present,  and  having  the  ability 
to  prevent  the  accident  by  driving  the  cow  from  the  track, 
and  having  ample  time  to  do  so  (speed  having  been  (educed 
to  about  two  miles  per  hour),  wilfully  neglected  and  refused 
to  take  any  steps  or  to  do  any  act  to  drive  said  cow  from 
the  track,  and  wilfully  permitted  the  cow  to  remain  on  de- 
fendant's track,  in  front  of  the  engine,  and  to  be  run  down 
thereby,  and  said  cow  was  run  down  and  killed,  without  fault 
or  n^ligence  on  part  of  defendant's  employees  in  charge  of  the 
train.  First  Question.  Was  the  plaintiff's  loss  due  to  his  wil- 
ful act,  within  the  meaning  of  section  1289  ot  the  Code,  which 
prevents  recovery  when  the  loss  is  occasioned  by  the  wilful  act 
of  the  owner  of  stock  killed  ?     Second  Question.     Does  section 
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1289  Operate  to  make  a  railroad  company  absolutely  liable  for 
the  value  of  stock  killed  by  reason  of  the  want  of  a  fence  in 
cases  where  the  owner  had  the  power  to  prevent  the  injury  but 
wilfully  refused  to  exercise  such  power?" 

That  portion  of  section  1289  necessary  to  be  considered  in 
determining  the  questions  certified  is  as  follows:  "  Any  corpo- 
ration operating  a  railway  that  fails  to  fence  the 
rUsii!''  ''*'  same  against  live-stock  running  at  large  at  all  points 
where  such  right  to  fence  exists,  shall  be  liable  to 
the  owner  of  any  such  stock  injured  or  killed  by  reason  of  the 
want  of  such  fence  for  the  value  of  the  property  or  damage 
caused,  unless  the  same  was  occasioned  by  the  wilful  act  ofthf 
ownex  or  his  agent."  Many  causes  arising  under  this  provision 
have  been  adjudicated  in  this  court.  In  Krebs  v.  Minneapolis 
&  St.  L.  R.  Co.,  64  Iowa,  670,  20  Am.  &  Eng.  R.  Cas.  478,  a 
construction  was  given  to  the  clause  printed  above  in  italics.  It. 
was  held  that  the  language  of  the  provision  implies 
GmtTtbitoiT  something  more  than  mere  negligence  on  the  part 
BtfUBaiiM.  of  the  owner  of  the  stock,  and  that  to  defeat  a  re- 
covery he  must  have  been  guilty  of  some  act  imme- 
diately connected  with  the  injury;  such  as  driving  the  stock' 
upon  the  track,  or  the  like.  Merely  permitting  it  to  run  at 
large  in  violation  of  a  police  regulation,  or  pasturing  it  upon 
lands  adjoining  the  unfenced  track  with  knowledge  of  the  dan- 
ger to  which  it  would  be  exposed,  does  not  have  that  effect. 
But  in  the  present  case  plaintiff  knew  that  his  animal  had  gone 
upon  the  track,  and  had  the  opportunity  and  power  to  prevent 
the  injury,  but  wilfully  refused  to  exercise  that  power.  He 
knew  of  the  efforts  made  by  the  trainmen  to  prevent  the  colli- 
sion, but  wilfully  refused  to  do  anything  to  aid  them,  although 
he  had  the  ability  to  prevent  it.  His  act,  it  appears  to  us, 
should  be  regarded  as  a  wilful  act,  "  connected  with  the  injury," 
and  contributing  to  it.  It  does  not  differ  in  degree  merely 
from  the  act  of  grazing  his  stock  upon  lands  adjoining  the  un- 
fenced  track,  but  it  is  of  a  different  quality.  It  was  not  an  act 
of  negligence  merely,  but  was  a  positive  wrong.  The  statute 
was  intended  for  the  protection  of  the  persons  and  property 
carried  upon  railways  from  the  dangers  incident  to  collisions 
with  stock  upon  the  track,  as  well  as  to  afford  the  owners  of  ani- 
mals killed  or  damaged  thereby  a  remedy  for  the  injury.  The 
act  of  standing  by  and  wilfully  refusing  to  make  any  effort  to 
prevent  such  an  injury,  when  by  reasonable  effort,  within  the 
power  of  the  party  to  make,  it  might  have  been  prevented,  when 
the  possible  consequence  of  the  collision  to  life  and  property 
are  considered,  is  bad  in  morals,  and  it  ought  in  law  to  defeat 
all  right  of  recovery  in  the  party  who  commits  it.  It  has  often 
been  held  by  this  court  th?.t  a  party  cannot  recover  for  an  injury 
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caused  by  the  negligence  or  wrong  of  another,  if  by  the  exercise 
of  reasonable  care  on  his  part  he  might  have  avoided  it.  Rari- 
don  V.  Central  Iowa  R.  Co.,  65  Iowa,  640 ;  19  Am.  &  Eng,  R. 
Cas.  615;  lb. 69  Iowa,  527.  The  rule,as  applicable  to  an  injury 
to  stock  occasioned  by  the  want  of  a  fence,  is  modified  to  some 
extent,  doubtless,  by  the  statute.  But  there  is  nothing  either 
in  the  language  of  the  statute  or  the  nature  of  the  case  requir- 
ing the  courts  to  hold  that  it  does  not  apply  to  the  state  of 
facts  set  out  in  the  certiticate.  We  are  of  the  opinion,  there- 
fore, that  the  first  question  should  be  answered  in  the  affirma- 
tive ;  and  upon  the  facts  disclosed  in  the  certificate  the  second 
should  be  answered  in  the  negative.     Reversed. 

Ownar  Wilfully  Expoiing  Animal*  Cannot  Rscovar— Weltj  v.  Indianapo- 
lis, etc..  R.  Co.,  24  Am.  &  Eng.  B.  Cas.  371:  Missouri  Pac.  R. Co.  ».  Roads, 
33  lb.  165,  and  see  I.ee  v.  Minneapolis,  etc,  R.  Co.,  so  lb.  476. 


Union  Pacific  R.  Co. 


(Colorado  Supreme  Court,  March  I,  1889.) 

Efhctof  Appearanc*— Walveref  Objtetlont.— Wherearailroadcompany, 
the  defendant  in  an  action,  attempted  first  by  motion  and  then  by  pica 
to  quash  the  return  of  the  writ,  and  subsequently  filed  an  answer  on  the 
merits  of  the  case,  it  waived  an  objection  to  the  summons  and  return  and 
to  the  jurisdiction  of  the  court,  under  the  Colo.  Code,  1877,  §§  46  and  30, 
which  provide  that  from  the  time  of  service  the  court  is  deemed  to  have 
acquired  jurisdiction,  that  a  voluntary  appearance  shall  "fee  equivalent  to  a 

Krsonal  service,  and  that  the  defendant  shall  be  deemed  to  appear  when 
answers  or  gives  plaintiff  a  written  notice  of  appearance. 

Fire— Evidsnce  to  Prove  Cauia.— When  witnesses  testify  that  a  fire 
sprang  up  immediately  upon  the  passing  of  one  of  defendant  company's 
tmins.  and  that  there  was  no  fire  on  the  premises  before  and  no  other  ap- 
parent cause  for  the  fire,  the  evidence  is  sufKcient  to  warrant  a  finding  that 
the  fire  was  caused  by  the  passiufj  train. 

Same — Constitutionality  of  Statute.— Section  2798.  Colo.  Gen.  Stat., 
which  enacts  "that  every  railroad  corporation  operating  its  line  of  roaA 
or  any  part  thereof  in  this  state  shall  be  liable  for  all  damages  by  fire  that 
' "'    rcaused  by  operating  any  such  line  of  road  or  any  part  thereof." 


Appeal  from  Jefferson  County  Circuit  Court. 
This  was  an  action   instituted  by  appellee  (plaintiff  below) 
against  appellant  (defendant  below),  to  recover  the  value  of  a 
38  A.  &  £.  R.  Cos.— 31 
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quantity  of  hay,  of  which  plaintiff  claimed  to  be  the  owner,  and 
which  was  alleged  to  have  been  set  on  fire  and  burned  by  the 
operation  of  defendant's  locomotive  and  cars  through  the  prem- 
ises where  said  hay  was  being  put  up ;  the  fire  being  communi- 
cated from  the  locomotive  to  the  growing  grass,  and  thence  to 
the  hay.  The  defendant  moved  to  quash  the  service  of  the  sum- 
mons on  the  ground  that  one  Armor,  upon  whom  the  same  was 
served,  was  not  an  agent  of  defendant  upon  whom  service  could 
be  legally  made,  supporting  said  motion  by  affidavit.  This  mo- 
tion was  denied.  The  defendant  then  filed  a  plea  in  abatement, 
praying  that  the  summons  and  return  thereon  be  quashed,  for 
the  same  reasons,  substantially,  as  set  forth  in  the  motion.  Upon 
this  plea  issue  was  joined  and  trial  had,  the  court  finding  in 
favor  of  plaintiff  and  holding  the  service  sufficient.  The  de- 
fendant then  filed  its  answer  to  the  merits,  denying  specifically 
several  allegations  of  fact  in  said  complaint,  denying  that  the 
grass  or  hay  of  the  plaintiff  was  consumed,  and  denying  all 
damages;  also  specifically. alleging  that  the  injury  or  damage 
was  not  caused  in  any  way  or  manner  by  the  default  or  negli- 
gence of  the  defendant.  Upon  plaintiff's  motion  the  court  struck 
out  of  the  answer  all  those  parts  which  alleged  that  plaintiff  had 
not  been  injured  or  damaged  in  any  way  or  manner  through  the 
default  or  negligence  of  the  defendant,  on  the  ground  that  the 
same  was  irrelevant,  redundant,  immaterial,  and  insufficient. 
The  case  was  then  tried  upon  its  merits.  At  the  close  of  plain- 
tiff's testimony  the  defendant  moved  for  nonsuit  on  the  grounds 
that  the  court  had  not  acquired  jurisdiction  ;  that  the  complaint 
did  not  state  a  cause  of  action  ;  and  that  there  was  no  evidence 
•  connecting  the  defendant  with  the  fire.  This  motion  was  denied. 
No  further  evidence  being  offered,  the  court,  at  the  request  of 
plaintiff,  instructed  the  jury  to  the  effect  that,  if  they  believed 
from  the  evidence  that  plaintiff  was  the  owner  of  the  hay,  and 
that  the  same  was  consumed  or  injured  by  fire  caused  by  sparks 
escaping  from  defendant's  locomotive,  as  charged  in  the  com- 
plaint, then  the  defendant  was  liable,  and  that  the  jury  should 
assess  his  damages  at  the  value  of  the  hay  consumed.  The  de- 
fendant requested  the  court  to  instruct  the  jury  that  they  should 
find  a  verdict  in  favor  of  defendant  unless  they  believed  from 
the  evidence  that  the  fire  testified  to  occurred  through  the  de- 
fault or  negligence  of  defendant.  The  court  refused  to  give  this 
instruction.  The  plaintiff  had  a  verdict.  Defendant's  motion 
for  a  new  trial  was  overruled,  and  judgment  was  entered.  The 
defendant  brings  this  appeal,  and  assigns  for  error  the  several 
rulings  of  the  court  as  above  stated. 

Tf//er  &  Orahood  and  E.  R.  French  for  appellant. 
J.  W.  Horner  for  appellee. 
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Elliott,  J. — The  early  decisions  in  this  state  have  been  uni- 
form to  the  effect  that  by  a  general  voluntary  appear-  4„M„,e,_ 
ance  all  objections  to  the  summons  and  return  thereof,  atttt- 
and  to  the  jurisdiction  of  the  court  over  the  person  ^'i'""'**' 
of  the  defendant,  are  waived  ;  and  that  the  filing  of  a 
demurrer  or  answer  to  the  complaint  constitutes  such  an  appear- 
ance. .  Jones  V.  Stevens,  i  Colo,  67;  Creighton  v.  Kerr,  lb.  509; 
Wyatt  V.  Freeman,  4  Colo.  14;  Smith  v.  District  Court,  lb.  235. 
The  Code  of  1877  contains  the  following  provisions,  which  have 
remained  unchanged  since  that  date:  "Sec.  46.  From  the  time 
of  the  service  of  the  summons  in  a  civil  action  the  court  shall 
be  deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  subsequent  proceedings.  A  voluntary  appearance  of  a  de- 
fendant shall  be  equivalent  to  personal  service  of  the  summons, 
upon  him."  "  Sec.  396.  A  defendant  shall  be  deemed  to  appear 
in  an  action  when  he  answers,  demurs,  or  gives  the  plaintiff  a 
written  notice  of  his  appearance."  In  the -face  of  these  plain, 
unqualified  provisions  the  dearth  of  recent  Colorado  authorities 
upon  the  subject  may  be  readily  accounted  for. 

The  decisions  in  Western  Union  Tel.  Co.  v.  Conant,  II  Colo. 
Ill,  in  no  way  militates  against  the  foregoing  views.  In  that 
case  the  defendant  "  appeared  specially,"  and  moved  to  quash 
on  the  ground  that  the  summons  was  not  served  upon  the  proper 
agent.  The  motion  being  denied,  the  defendant  "  made  no 
further  appearance,"  but  proceeded  by  certiorari  to  reverse  the 
judgment  for  want  of  jurisdiction.  There  was  no  general  ap- 
pearance. The  merits  of  the  case  were  not  contested  in  the 
court  below.  The  case  of  Lyman  v.  Milton,  44  Cal.  630,  if  in 
conflict  with  the  foregoing,  cannot  be  accepted  as.  authority.  In 
that  case  it  seems  the  court  refused  to  permit  a  special  appear- 
ance on  behalf  of  an  infant  for  the  purpose  of  moving  to  quash 
a  defective  summons.  There  was  no  such  refusal  in  this  case. 
On  the  contrary,  the  defendant  was  permitted  to  attempt — first 
by  motion,  and  then  by  plea — to  quash  the  return  of  the  writ. 

The  evidence  was  sufficient  to  warrant  the  inference  that  the 
fire  was  caused  by  the  defendant's  passing  train,  as  KTij„„to 
alleged  in  the  complaint;  several  witnesses  testify-  akoii •rigia or 
ing,  in  substance,  to  the  springing  up  of  the  fire  im-  ""■ 
medially  upon  the  passing  of  the  train,  and  that  there  was  no 
fire  on  the  premises  before,  and  no  other  apparent  cause  for  the 
fire.  '  From  the  nature  and  circumstances  of  such  cases  consider- 
able latitude  must  be  allowed  in  the  introduction  of  testimoiiy, 
and  in  the  drawing  of  inferences  as  to  the  origin  of  the  fire,  i 
Thomp,  Neg.  159;  Union  Pac.  R,  Co.  v.  Jones,  9  Colo.  379; 
Butcher  v.  Vaca  Valley  R,  Co,  (Cal,),  23  Am,  &  Eng.  R.  Cas. 
356. 

By  the  ancient  common  law  it  was  held  that  a  person  in  whose 
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house  a  fire  originated,  which  afteru'ards  spread  to  his  neighbor's 
property  and  destroyed  it,  was  forced  to  make  good 
^IT^'l?"     the  loss,  whether  the  person  in  whose  house  the  fire 
im.  originated  was  negligent  in  respect  to  tlie  fire  or  not ; 

and  subsequently  it  was  held  that  such  person  would 
be  responsible  for  Are  in  his  field  as  well  as  in  his  house,  on  the 
ground  that  a  person.who  makes  a  fire  must  see  that  it  does  no 
harm,  and  must  answer  the  damage  if  it  does  any.  SU  utere 
tuo,  ut  alienum  tton  Itedas.  As  late  as  1858,  in  the  English  court 
of  exchequer,  Bramwell,  B.,  used  the  following  language  to  the 
jury:  "If,  to  serve  his  own  purposes,  a  man  does  a  dangerous 
thing,  whether  he  take  precautions  or  not,  and  mischief  ensues, 
he  must  bear  the  consequences;  that  running  engines  which 
^ast  forth  sparks  is  a  thing  intrinsically  dangerous ;  and  that  if  a 
railway  engine  is  used  which,  in  spite  of  the  utmost  care  and 
skill  on  the  part  of  the  company  and  their  servants,  is  dangerous, 
the  owners  must  pay  for  any  damage  occasioned  thereby,"  But 
in  i860  it  was  held,  on  an  appeal  of  the  case  to  the  exchequer 
chamber,  reversing  the  court  of  exchequer,  that  a  railway  com- 
pany  authorized  by  the  legislature  to  use  locomotive  engines  is 
not  responsible  for  damage  by  fire  occasioned  by  sparks  emitted 
therefrom,  provided  it  has  taken  every  precaution  in  its  power, 
and  adopted  every  means  which  science  can  suggest,  to  prevent 
injury  from  fire,  and  is  not  guilty  of  negligence  in  the  manage* 
ment  of  the  engine.  Vaughan  v.  Taff  Vale  R.  Co.,  5  Hurl.  &  N. 
678;  see  I  Thomp.  Neg.  122  et  seq.,  and  notes. 

Colorado  having  adopted  the  common  law  of  England  so  far 
as  applicable,  etc.,  and  the  acts  of  the  British  parliament  in  aid 
thereof,  etc.,  as  they  existed  prior  to  the  fourth  year 
'to^*'^''    °^  James  I.  (Laws   1861,  p.  35),  it  would  seem  as  a 
■Mt."  firsi^  impression  that  our  statute  making  railway  com- 

panies unconditionally  responsible  for  their  fires  is 
not  a  change  of  the  law,  but  declaratory  merely.  But  for  some 
reason,  perhaps  because  the  common  law  in  reference  to  the 
liabihty  for  damages  caused  by  accidental  fires  was  not  consid- 
ered applicable  to  our  condition  as  a  new  country,  the  uniform 
current  of  decisions  in  America  has  been,  in  the  absence  of 
statute,  to  the  effect  that  negligence  or  misconduct  is  the  gist 
of  the  liability  of  railroad  companies  for  injuries  caused  by  tire 
escaping  from  their  engines ;  though  the  authorities  are  in  hope- 
less conflict  as  to  which  party  must  assume  the  burden  of  proof 
in  such  cases.  Generally  the  burden  of  proving  negligence  rests 
upon  the  party  alleging  it.  Hence  the  rule  is  held  in  many 
states  that  the  plaintiff  must  offer  some  proof  tending  to  show 
negligence  on  the  part  of  the  railroad  company,  and  that  the 
destruction  of  property  by  fire  does  not  of  itself  raise  a  pre- 
sumption of  negligence.     It  is  said  the  plaintiff  must  go  further. 
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and  prove  some  positive  act  of  negligence,  or  at  least  something 
from  which  it  may  be  inferred — as  the  defective  construction  of 
the  engine,  the  unusual  size  of  the  sparks,  the  improper  velocity 
of  the  train,  or  the  like.  On  the  other  hand,  in  nearly  if  not 
quite  as  many  states  the  rule  is  held  that,  the  origin  of  the  fire 
being  proved  against  the  railroad  company,  the  burden  devolves 
upon  the  company  to  show  that  it  has  us_ed  all  necessary  pre- 
cautions to  avoid  doing  such  mischief.  The  reasoning  in  sup- 
port of  the  latter  rule  may  be  stated  thus:  Since  the  railroad 
company  is  not  to  be  held  responsible  for  damages  occasioned 
by  fire  from  its  engines,  provided  it  has  not  been  guility  of  neg- 
ligence in  the  management  of  its  engine,  and  has  taken  every 
precaution  in  its  power,  and  adopted  every  mtans  which  science 
can  suggest,  to  prevent  injury  from  fire,  therefore  it  must  prove 
these  affirmative  acts  of  diligence  in  order  to  bring  itself  within 
the  terms  of  the  proviso.  It  is  said  with  great  force  that  this 
does  not  require  the  company  to  prove  a  negative,  nor  is  it  an 
unreasonable  burden,  since  the  company  is  presumably  possessed 
of  the  necessary  information  in  regard  to  the  construction  and 
working  of  its  engines,  and  can  readily  show,  if  such  be  the  fact, 
that  it  has  employed  careful  and  competent  servants,  and  that 
it  has  used  the  most  improved  appliances  to  prevent  the  escape 
of  fire  from  its  engines;  while  a  party  litigating  against  a  rail- 
road company  can  hardly  be  expected  to  have  the  means  of 
showing  whether,  in  the  construction  of  the  engine,  or  in  the 
use  of  it  at  the  time  of  the  injury,  the  company  was  or  was  not 
guilty  of  negligence.  Shear.  &  R.  Neg.  §  333 ;  i  Thomp.  Neg. 
153:  Philadelphia  &  R.  R.  Co.  v.  Schultz,  2  Am.  &  Eng.  R. 
Cas.  271. 

From  the  multitude  of  decisions  in  cases  of  this  kind  it  ap- 
pears that  the  courts  have  been  extremely  liberal  in  allowing  a 
recovery  in  favor  of  the  party  suffering  damage  caused  by  fire 
from  passing  trains.  Even  in  cases  where  the  proof  ui„„iit,  ef 
of  negligence  is  cast  upon  the  plaintiff,  slight  circum-  M«ruta&i< 
stances  have  been  held  sufficient  to  sustain  the  burden,  """iw^ 
The  origin  of  the  fire  has  generally  been  held  suf-  ""'•''• 
ficiently  established  by  inferences  drawn  from  slight  circum- 
stantial evidence.  Recoveries  have  been  allowed  where  the 
damages  have  resulted  from  fires  indirectly  communicated  ;  and, 
as  a  general  rule,  the  courts  have  refused  to  restrict  the  recovery 
to  those  cases  where  the  fire  has  been  communicated  directly 
from  the  engine  to  the  property  injured.  Hart  v.  Western  R. 
Co.,  13  Mete.  (Mass.)  99 ;  Pratt  v.  Atlantic  &  St.  L.  R.  Co.,  42 
Me.  579 ;  Lyman  v.  Boston  &  W.  R.  Co.,  4  Cush.  (Mass.)  288 ; 
Pierce  *.  Worcester  &  N.  R.  Co.,  105  Mass.  199.  In  this  condi- 
tion of  the  law,  as  announced  by  the  decisions  of  the  courts,  it 
is  not  surprising  that  some  of  the  states  have  sought  by  legisla- 
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tion  to  further  regulate  the  liability  of  railroad  companies  for 
damages  resulting  from  fires  caused  by  the  operation  of  their 
trains.  In  1874  our  territorial  legislature  enacted  the  following : 
m.!  u  "That  every  railroad  corporation  operating  its  line 

tiiioiJ'  "*"  of  road,  or  any  part  thereof,  in  this  state,  shall  be 

liable  for  all  damages  by  fire  that  is  set  out  or  caused 
by  operating  any  such  line  of  road,  or  any  part  thereof,  and 
such  damages  may  be  recovered  by  the  party  damaged  by  the 
proper  action  in  any  court  of  competent  jurisdiction."  Gen. 
St.  Colo.,  p.  812,  §  2798.  Various  objections  have  been  urged 
against  the  constitutionality  of  acts  of  this  kind.  For  example, 
it  has  been  claimed  (i)  that  they  are  the  means  of  depriving  a 
railroad  company  of  its  property  "  without  due  process  of  law;" 
(3)  that  they  deny  to  railroad  corporations  "the  equal  protec- 
tion of  the  laws;"  {3)  that  they  are  acts  "impairing  the  obliga- 
tions of  contracts;"  (4)  that  they  interfere  with  the  powers  of 
congress  to  "  regulate  commerce  among  the  several  states." 

Let  us  consider  the  reasoning  of  some  of  the  principal  authori- 
ties relied'upon  as  denying,  as  well  as  those  asserting,  the  con- 
stitutionality of  such  acts.     The  legislature  of  Alabama  passed 

an  act  providing  that  railroad  companies  in  that  state 
^tu^rf  A?"'  ^^o"'*^  ^^  liable  for  all  damages  to  live-stock  or  cattle 
bBMBBct.        pf  """y  kind  caused  by  their  locomotive  or  railroad 

cars.  The  supreme  court  of  that  state  expresses  its 
opinion  in  respect  to  said  act  as  follows :  "  Due  process  of  law 
implies  the  right  of  the  person  affected  thereby  to  be  present 
before  the  tribunal  which  pronounces  judgment  upon  the  ques- 
tion of  life,  liberty,  or  property,  in  its  most  comprehensive  sense, 
to  be  heard,  by  testimony  or  otherwise,  and  to  have  the  right  of 
controverting,  by  proof,  every  material  fact  which  bears  on  the 
question  of  right  in  the  matter  involved.  If  any  question  of  fact 
or  liability  be  conclusively  presumed  against  him,  this  is  not  due 
process  of  law.  ...  It  is  within  the  power  of  legislation  to  de- 
clare that  certain  proofs  shall  be  prima  facie  evidence  of  speci- 
fied facts.  But  at  the  same  time  we  decided  that  the  legislature 
could  not  constitutionally  ordain  that  such  proofs  should  be 
conclusive  evidence  of  material  facts  in  controversy.  The  first 
is  a  mere  rule  of  evidence.  The  last  has  been  characterized  as 
'  a  confiscation  of  property.'  .  ,  .  The  statute  under  discussion 
dispenses  with  all  proof  of  the  most  material  element  of  the 
wrong  it  seeks  to  redress.  It  declares  that  the  railroad  corpora- 
tion shall  make  reparation  for  an  injury  inflicted  in  the  author- 
ized prosecution  of  its  lawful  business,  without  a  semblance  of 
fault,  negligence,  or  want  of  skill  in  its  employees, — an  injury 
which  no  human  prudence  or  foresight  could  prevent;  and  yet 
the  statute  will  not  allow  the  railroad  to  exculpate  itself  by 
proof  of  the  highest  qualifications  and  most  watchful  vigilance. 
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This  falls  short  of  due  process  of  law."  Zeigler  v.  South  & 
North  Ala.  R.  Co.,  58  Ala.  599.  The  opinion  of  the  Alabama 
court  above  referred  to,  though  not  based  upon  a  statute  relat- 
ing to  damages  by  fire,  is  nevertheless  an  authority  bearing 
legitimately  upon  the  question  under  consideration.  Upon 
careful  examination,  however,  we  cannot  follow  it.  We  think 
the  language  altogether  too  broad  and  sweeping.  Such  reason- 
ing would  compel  us  to  declare  certain  sections  of  the  statute  of 
frauds,  as  well  as  other  conclusive  presumptions  of  law,  uncon- 
stitutional. 

"  It  is  a  principle  of  the  common  law,"  says  the  Iowa  supreme 
court  in  an  opinion  hereinafter  cited,  "  that  the  owner  of  vicious 
domestic  animals  shall  not  be  liable  for  the  injuries 
they  infiict,  until  he  has  had  knowledge  of  their 
vicious  propensities,  and  neglects  to  restrain  them.  Yet  it 
would  scarcely  be  claimed  that  an  act  of  the  legislature  making 
the  owner  liable  for  such  injuries,  without  such  knowledge, 
would  be  unconstitutional.  That  would  be  a  case  in  which  one 
of  two  equally  innocent  persons  must  suffer,  and  it  certainly 
would  be  as  competent  for  the  legislature  to  declare  that  the 
loss  shall  be  borne  by  the  owner  of  the  animal  as  it  now  is  for 
the  common  law  to  visit  the  loss  on  the  person  injured." 

The  constitution  of  California  provides,  in  substance,  that  the 
property  of  all  persons,  except  railroad  and  other  quasi  public 
corporations,  shall  be  assessed  for  taxation  at  the  value  thereof, 
less  the  amount  of  any  mortgage  incumbrance  there- 
on, but  that  the  franchise,  roadway,  road-bed,  rails,  c«iifbrni«Mt. 
and  rolling  stock  of  all  railroads  operated  in  more 
than  one  county  shall  be  assessed  at  their  actual  value,  without 
deduction  for  any  mortgages  on  the  property.  In  an  action  to 
recover  the  taxes  from  a  railroad  corporation,  it  was  held  by  the 
United  States  circuit  court.  Field  and  Sawyer,  JJ.,  that  railroad 
corporations  were  persons  within  the  meaning  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  and  that 
the  foregoing  provision  of  the  constitution  of  California  was  in 
conflict  with  said  amendment  in  that  it  deprived  railroad  corpo- 
rations of  "the  equal  protection  of  the  laws,"  by  imposing  upon 
them  unequal  taxation.  County  of  San  Mateo  v.  Southern 
Pac.  R.  Co.  (Cal.),  8  Am.  &  Eng.  R.  Cas.  i.  In  determining  the 
constitutionality  of  statutes  it  must  be  borne  in  mind  that  every 
act  which  has  received  the  sanction  of  the  general  assembly  is 
to  be  considered  constitutional,  unless  the  contrary  appears  be- 
yond reasonable  doubt.  The  precise  point  of  conflict  between 
the  statute  and  the  constitution— state  or  national — must  ap- 
pear plain,  palpable,  and  inevitable,  or  else  the  act  of  the  general 
assembly  must  be  held  to  prevail.  It  is  clear  that  the  state  of 
California,  by  the  provisions  of  the  constitution  above  referred 
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to,  expressly  discriminated  in  favor  of  private  individuals,  and 
against  railroad  corporations,  in  the  matter  of  assessment  and 
taxation,  and  thus  attempted  to  deprive  railroad  corporations 
of  "tlie  equal  protection  of  the  laws"  guaranteed  by  the  con- 
stitution of  the  United  States.  There  could  be  no  doubt 
as  to  the  meaning  or  effect  of  the  California  constitution  as 
to  that  particular  matter.  But  no  discrimination  was  either  ex- 
pressed or  intended  in  favor  of  private  individuals,  or  against 
railroad  corporations,  by  our  statute  making  them  liable  for 
damages  by  fire  caused  by  the  operation  of  their  trains.  The 
object  of  the  statute  was  to  give  an  adequate  remedy  to  those 
who  should  suffer  damages  from  fire  caused  by  the  operation 
of  locomotive  engines  by  the  dangerous  agency  of  steam.  The 
object  of  the  act  was  not  to  punish  railroad  corporations,  but 
was  to  declare  upon  whom  the  loss  must  fall  in  case  damage  by 
fire  should  ensue  by  the  operations  of  railroads.  In  the  act 
under  consideration  the  legislature  evidently  used  the  words 
"railroad  corporation"  in  their  popular  sense,  as  denoting  any 
party  engaged  in  the  operation  of  railroads.  It  was  a  matter 
of  common  knowledge  then,  as  it  has  been  ever  since,  and 
is  now,  that  railroads  were  operated  only  through  the  agency 
of  corporations.  Hence  there  was  in  fact  no  chance  for  dis- 
crimination— no  chance  to  deprive  any  one  of  "the  equal  pro- 
tection of  the  laws" — by  declaring  a  liability  against  "railroad 
corporations"  only,  since  they  only  were  thus  engaged  in  opera- 
ting railroads. 

We  have  seen  that  the  word  "  persons"  was  held  to  be  com- 
prehensive enough  to  include  corporations,  and  thus  the  consti- 
tution of  California  was  declared  to  be  in  conflict  with  the  con- 
stitution of  the  United  States.  In  passing  upon  the  constitu- 
tionality of  this  act  of  our  territorial  legislature,  we  think  the 
words  "  railroad  corporations"  should  be  construed  to  mean  any 
body,  company,  or  association  of  persons,  whether  technically 
incorporated  or  not,  engaged  in  the  operation  of  railroads.  We 
feel  bound  to  go  thus  far  in  construing  the  language  of  the 
act — First,  for  the  reason  that  such  was  obviously  the  meaning 
intended  by  the  legislature;  and,  second,  to  avoid  the  necessity 
of  declaring  the  act  unconstitutional.  Whenever  a  word  or 
phrase  of  an  act  is  used  in  more  senses  than  one,  that  sense  is 
always  to  be  preferred  which  will  sustain  and  give  effect  to  the 
act,  rather  than  the  sense  which  would  render  that  act  unconsti- 
tutional and  void. 

The  legislature  of  Michigan  granted  a  charter  to  a  plank-road 
company,  subject  to  alteration,  amendment,  or  repeal  after  30 
years,  but  not  before,  "  unless  it  shall  be  made  to  appear  to  the 
legislature  that  there  has  been  a  violation  by  the  company  of 
some  of  the  provisions  of  this  act,"     In  less  than  30  years  the 
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legislature  passed  an  act,  without  preamble  or  recital,  to  repeal 
the  charter.  In  a  case  brought  to  test  the  validity  of 
the  repealing  act,  Mr.  Justice  Cooley  used  the  follow-  ■ieWi««  »»t. 
ing  language :  "  The  charter  of  a  private  corporation 
is  to  be  regarded  as  a  contract,  whose  provisions  are  binding 
upon  the  state,  and  cannot  be  set  aside  at  the  will  of  the  legis- 
lature. Such  a  charter  is  a  law,  but  it  is  also  something  more 
than  a  law,  in  that  it  contains  stipulations  which  are  terms  of 
compact  between  the  state  as  the  one  party  and  the  corporators 
as  the  other,  which  neither  party  is  at  liberty  to  disregard  or 
repudiate,  and  which  are  as  much  removed  from  the  modifying 
and  controlling  power  of  legislation  as  would  be  the  contracts 
of  private  parties,"  The  opinion  of  Judge  Cooley,  holding  the 
repealing  act  unconstitutional,  was  not  based  upon  the  proposi- 
tion that  additional  burdens  or  liabilities  had  been  imposed 
-  upon  the  corporation  by  a  subsequent  statute,  but  the  holding 
was  that  the  determination  of  the  question  whether  or  not  the 
company  had  violated  its  charter  was  a  judicial  and  not  a  legis- 
lative act,  and  that  the  company  had  a  right  to  a  trial  before  its 
charter  could  be  rightfully  forfeited.  Flint  &  F.  Plank-Road 
Co,  V.  Woodhull,  25  Mich.  99.  The  same  distinguished  juri^^t 
and  eminent  author,  in  his  work  on  Constitutional  Limitations 
{pp.  710-712,  5  th  Ed.),  says:  "The  occasions  to  consider  the  clause 
of  the  constitution  of  the  United  States  which  forbids  the  states 
passing  any  laws  impairing  the  obligation  of  contracts  have  been 
frequent  and  varied  ;  and  it  has  been  held  without  dissent  that 
this  clause  does  not  so  far  remove  from  state  control  the  rights 
and  properties  which  depend  for  their  existence  or  enforcement 
upon  contracts,  as  to  relieve  them  from  the  operation  of  such 
general  regulations  for  the  good  government  of  the  state  and 
the  protection  of  the  rights  of  individuals  as  may  be  deemed 
important.  .  ,  .  Although  these  charters  are  to  be  regarded  as 
contracts,  and  the  rights  assured  by  them  are  inviolable,  it  does 
not  follow  that  ihL-se  rights  are  at  once,  by  force  of  the  charter- 
contract,  removed  from  the  sphere  of  state  regulation,  and  that 
the  charter  implies  an  undertaking  on  the  part  of  the  state  that 
in  the  same  way  in  which  their  exercise  is  permissible  at  first, 
and  under  the  regulations  then  existing,  and  those  only,  may 
the  corporators  continue  to  exercise  their  rights  while  the  artifi- 
cial existence  continues.  The  obligation  of  the  contract  by 
no  means  extends  so  far;  but,  on  the  contrary,  the  rights  and 
privileges  which  come  into  existence  under  it  are  placed  upon 
the  same  footing  with  other  legal  rights  and  privileges  of  the 
citizen,  and  subject,  in  like  manner,  to  proper  rules  for  their  due 
regulation,  protection,  and  enjoyment." 
The  statute  of  New  Hampshire  is  as  follows :  "  The  proprietor 


DigiLizedbyGoOglc 


830  UNION    PACIFIC   K.   CO.   V.   DE  BUSK. 

of  every  railroad  shall  be  liable  for  all  damages  which  shall  ac> 
crue  to  any  person  or  property  by  fire  or  steam  from 
rtirtMt'"  *"y  locomotive  or  other  engine  on  such  road."  In 
an  action  ■  brought  upon  this  statute  the  objection 
was  raised  that  it  interfered  with  the  power  of  congress  to  "  reg- 
ulate commerce  among  the  several  states."  The  question  was 
elaboi;ately  presented  In  the  briefs  of  counsel ;  but  the  supreme 
court,  without  discussing  the  question,  held  that  the  objection 
could  not  be  maintained  ;  that  federal  authority  was  against  it ; 
and  rendered  judgment  sustaining  the  statute.  Smith  v.  Boston 
&  M.  R.  Co.,  63  N.  H.  25,  As  this  particular  point  has  not 
been  urged  in  the  case  at  bar,  we  shall  not  further  consider  it  in 
this  opinion. 

Maine  and  Massachusetts  have  statutes  similar  to  our  own, 
which  have  been  upheld  by  a  long  line  of  decisions.  Chief-jus- 
tice Shaw,  delivering  the  opinion  of  the  court  in 
Slwifh'^inii  ^^""^  ^-  Western  R,  Co.,  supra,  used  the  following 
■rtT**  "  language  :  "  We  consider  this  to  be  a  statute  purely 
remedial,  and  not  penal.  Railroad  companies  ac- 
quire large  profits  by  their  business.  But  their  business  is  of 
such  a  nature  as  necessarily  to  expose  the  property  of  others  to 
danger;  and  yet,  on  account  of  the  great  accommodation  and 
advantage  to  the  public,  companies  are  authorized  by  law  to 
maintain  them,  dangerous  though  they  are,  and  so  they  cannot 
be  regarded  as  a  nuisance.  The  manifest  intent  and  design  of 
this  statute,  we  think,  and  its  legal  effect,  are,  upon  the  consid- 
erations stated,  to  afford  some  indemnity'against  this  risk  to 
those  who  are  expo-scd  to  it,  and  to  throw  the  responsibility 
upon  those  who  are  thus  authorized  to  use  a  somewhat  danger- 
ous apparatus,  and  who  realize  a  profit  from  it." 

In  1873  the  state  of  Iowa-adopted  a  statute  almost  identical 
with  our  own.  It  provided  "that  any  corporation  operating  a 
railway  shall  be  liable  for  all  damages  by  fire  that  is 
1818.***''  ^'  ^"^  '^^  caused  by  the  operating  of  any  such  rail- 
way," etc.  In  an  action  brought  thereunder  the  de- 
fence was  made  that  the  act  was  unconstitutional,  as  "  impair- 
ing the  obligations  of  contracts."  Upon  this  defence  the  su- 
preme court  said  :  "  Any  legislation  which  deprives  the  defend- 
ant of  the  right  to  operate  its  road  would  clearly  be  an  infrac- 
tion of  contract,  and  unconstitutional.  But  there  is  no  implied 
contract  between  a  state  and  a  corporation  that  there  shall  be 
no  change  in  the  laws  existing  at  the  time  of  the  incorporation 
which  shall  render  the  use  of  a  franchise  more  burdensome  or 
less  lucrative,  any  more  than  there  is  between  the  state  and  an 
individual  that  the  laws  existing  at  the  time  of  the  acquisition 
of  property  shall  remain  perpetually  in  force.  An  individual 
may  turn  all  his  real  estate  into  money,  for  the  pu^ose  of  mak- 
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ing  loans  when  the  legal  rate  of  interest  is  ten  per  cent,  yet 
there  can  be  no  doubt  that  a  legislature  could  afterwards  reduce 
the  legal  rate  to  six  per  cent,  thus  materially  lessening  his  profits 
and  affecting  the  value  of  his  property.  And  the  same  thing 
can  be  done  with  respect  to  a  corporation.  ...  It  took  its  char- 
ter subject  to  the  general  laws,  and,  of  course,  subject  to  such 
changes  as  might  be  rightfully  made  in  such  laws.  The  legisla- 
ture, surely,  did  not  guaranty  to  the  corporation  that  there 
should  be  no  change  in  the  laws.  ...  It  is  true  the  generally 
received  doctrine  is  that  for  a  lawful  and  reasonably  careful  use 
of  property  the  owner  shall  not  be  answerable  in  damages  ;  but 
this  is  simply  ai  principle  of  a  common  law.  It  is  not  so  wrought 
into  the  idea  of  property,  nor  is  it  so  hedged  about  by  the  con- 
stitution, that  the  legislature  may  not  change  it.  .  .  .  The  stat- 
ute simply  recognizes  the  doctrine  that  the  use  of  a  locomotive 
engine  is  the  employment  of  a  dangerous  force ;  that  sometimes, 
notwithstanding  the  exercise  of  the  highest  care  and  diligence, 
it  will  emit  sparks,  and  cause  destructive  conflagrations;  that 
when  this  occurs  loss  must  fall  upon  one  of  two  innocent  par- 
ties; that  heretofore  that  loss  has  been  borne  by  the  owner  of 
the  property  injured  ;  hereafter  it  shall  be  borne  by  the  owner 
of  the  property  causing  the  injury."  Rodemacher  v.  Milwaukee 
&  St.  P.  R.  Co.,  41  Iowa,  297. 

We  have  thus  noticed,  at  considerable  length,  some  of  the 
principal  decisions  bearing  upon  the  question  of  the  constitu- 
tional validity  of  statutes  similar  to  our  own.  It  will  be  ob- 
served that  the  decisions  relied  upon  as  denying  the 
constitutionality  of  such  acts  relate  to  statutes  upon  rt«»ii«B^' 
subjects  other  than  damages  caused  by  fire.  We  are 
not  aware  that  the  supreme  court  of  any  state  having  an  act  like 
that  of  ours  has  declared  the  same  unconstitutional.  We  come 
to  the  conclusion  that  such  statutes  are  not  penal,  but  purely 
remedial  in  their  nature ;  that  they  apply  to  corporations  which 
obtained  their  charters  before,  as  well  as  since,  their  passage; 
that  they  should  receive  from  the  courts  a  reasonable  and  liberal 
interpretation  and  construction,  such  as  will  justly  promote  their 
object.  By  many  courts  the  warrant  for  their  enactment  is 
ascribed  to  the  police  power  of  the  state ;  but  we  have  not 
found  it  necessary  to  attempt  a  particular  classification  in  order 
to  sustain  their  validity.  Statutes  practically  identical  with  our 
own  were  passed,  construed,  and  upheld  by  the  decisions  of 
several  states  for  many  years  before  ours  was  enacted;  and  we 
see  no  reason  why  Colorado  should  take  the  lead  in  declaring 
such  acts  unconstitutional.  Ross  v.  Boston  &  W,  R.  Co.,  6 
Allen  (Mass.)  90 ;  Pratt  v.  Atlantic  &  St.  L.  R.  Co.,  42  Me.  579 ; 
Thorpe  v.  Rutland,  etc.,  R.  Co.,  27  Vt.  140;  Denver  &  R.  G.  R. 
Co.  V.  Henderson,  10  Colo,  i,  31  Am.  &  Eng.  R.  Cas.  559.     Un- 
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doubtedly -the  enforcement  of  such  acts  will  stimulate  railroad 
companies  to  the  greatest  diligence  to  prevent  fires  from  the 
operation  of  their  roads.  If  they  are  found  to  bear  too  severely 
upon  railroad  companies,  the  legislature  may  be  relied  upon  to 
give  relief  by  modification  or  repeal.  A  hundred  years  ago, 
when  a  man's  house  burned  without  any  negligence  on  his  part, 
— a  case  of  pure  accident,— and  the  fire  caused  the  burning  of 
his  neighbor's  house,  it  was  deemed  a  harsh  law  that  required 
him  to  make  good  his  neighbor's  loss,  as  well  as  to  bear  his  own  ; 
and  so  resort  was  had  to  an  act  of  parliament  to  remedy  the 
supposed  hardship.  14  Geo.  Ill,  c.  78.  The  adoption  of  the 
statute,  in  this  and  other  states,  making  railroad  companies 
liable  for  damages  by  fire  caused  by  the  operation  of  their  loco- 
motive  engines,  is  but  the  re-enactment /r<7  /anfo  of  the  ancient 
common  law  for  the  better  protection  of  property  exposed  to 
such  unusual  dangers.  Such  matters  are  peculiarly  within  the 
control  of  the  local  legislatures;  and  such  laws  may  be  enacted, 
changed,  or  repealed  to  suit  the  varied  conditions  and  circum- 
stances of  the  people.  Human  laws,  at  best,  are  largely  experi- 
mental, and  especially  in  all  free  states  we  may  expect  frequent 
changes  as  the  wants  and  necessities  of  the  people  may  require, 
or  as  their  experience  and  judgment  may  suggest.  The  judg- 
ment of  the  district  court  is  afi^rmed.     Judgment  affirmed. 

Helm,  C.J. — I  concur  in  the  conclusion  that  the  statute 
under  consideration  is  not  obnoxious  to  the  constitutional  ob- 
jections presented,  and  that  therefore  the  judgment  should  be 
affirmed. 

Constitutionality  of  StatutM  Impoitng  Liability  for  Fireb—See  Gnssell  v. 
Housiitonic  R.  Co.,  32  Am.  &  Eng.  R.  Cas.  344. 

In  upholding  the  validity  of  the  Kansas  act  (Chap.  155,  Laws  1885), 
providing  that  the  occurrence  of  a  fire  caused  by  the  -operation  of  a  rail- 
road is  prima  Jacie  evidence  of  negligence  on  the  part  of  the  raJIroad 
company,  the  supreme  court  of  that  state  say  r  "  The  validity  of  tiic  stat- 
ute mentioned  is  a-isailed  upon  several  grounds,  one  of  which  is  that  the 
subject-matter  of  section  1  is  not  clearly  expressed  in  the  title  of  the  act. 
The  title  is  'An  act  relating  to  the  liability  of  railroads  for  damages  by 
fire."  The  first  section  of  the  act  simply  provides  that,  when  the  fact  is 
established  that  the  fire  and  resulting  damages  were  caused  by  the  opera- 
tion of  iherailroad.  it  shall  be  prima  facie  evidence  of  negligence  on  the 
part  of  the  railroad  company  1  and,  further,  that  in  an  action  for  damages 
the  contributory  negligence  of  the  plaintiff  shall  be  considered  in  deter- 
mining his  right  of  recovery.  The  section  establishes  a  rule  for  fixing  the 
liability  of  a  railroad  company  for  damages  by  tire,  and  no  argument  is  re- 
quired to  show  thai  the  provisions  of  the  section  relate  to  such  liability, 
or  that  they  are  covered  by  the  broad  terms  of  the  title  quoted.  It  is  con- 
tended that  the  act  is  void  because  it  is  partial  and  discriminating  in  im- 
posing a  rule  of  procedure  on  railroad  companies  not  applicable  to  others, 
and  making  the  company  liable  for  an  attorney's  fee  in  cases  arising  there- 
under.   Statutes  making  the  occurrence  of  the  fire  presumptive  evidence 
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of  negligence  on  the  pan  of  the  railroad  company  are  not  uncommon,  and, 
inde^,  many  of  the  courts  have  established  this  rule  without  any  statu- 
tory enactment,  on  the  ground  of  necessity.  Brown  v.  Atlanta  &  C.  Air 
Line  R.  Co.,  13  Am.  &  Eng.  R.  Cas.  479.  and  numerous  cases  cited  in 
Impended  note.  Our  legislature  has  placed  the  application  of  the  rule 
beyond  question  by  enactine  it  into  a  statute.  There  is  no  attempt  to 
make  railroad  companies  liaEle,  in  the  absence  of  negligence  ;  but  it  sim- 
ply shifts  the  burden  of  proof  upon  the  company  when  the  fire  is  shown 
to  have  been  caused  by  the  operation  of  its  road.  The  necessity  of  such  a 
rule  is  very  apparent.  The  locomotives,  charged  with  Are.  pass  swiftly 
and  frequently  over  the  road,  and  are  wholly  within  the  control  of  the 
company,  and  the  owner  of  property  consumed  by  a  fire  communicated 
from  such  locomotives  or  trains  nas  little  opportunity  10  learn  whether  it 
was  a  case  of  accident  or  neglect,  whether  the  machinery  and  appliances 
were  in  good  condition,  and  that  the  servants  in  charge  were  at  the  time 
exercising  due  care.  These  facts  may  be  easily  ascertained  by  the  com- 
pany, and.  if  there  is  no  want  of  care,  it  can  without  much  difficulty  rebut 
the  presumption  arising  from  the  escape  of  the  fire.  The  objection  that 
this  legislation  is  special  and  unequal  cannot  be  sustained.  The  danger- 
ous element  employed,  and  the  hazards  to  persons  and  property  arising 
from  the  running  of  trains  and  the  operation  of  railroads,  jiistifies  such  a 
law ;  and  the  fact  that  all  persons  and  corporations  brought  under  its  in- 
fluence are  subjected  to  the  same  duties  and  liabilities,  under  similar  cir- 
itances,  disposes  of  the  objections  raised.  The  validity  of  such  legis- 
n  has  been  set  at  rest  by  the  recent  decisions  of  the  supreme  court  of 
the  United  States:  Barbier  v  Connolly,  113  U.  S.  2;,  7  Am.  &  Eng. 
Corp.  Cas.  640;  Soon  Hing  w.  Crowley,  113  U.  S.  703.  7  Am.  &  Eng.  Corp. 


Cas.  646;  Missouri  Pac.  R.  Co.  !>.  Humes,  iij  U.  S.  ;i2.  22  Am.  &  Eng. 
R.  Cas.  557;    Missouri   Pac.  R.  Co.  v.  Mackey.  127  U.  S.  205,  3      * 
Eng.  R.  Cas.  390."  Missouri  Pac.  R.  Co.  ».  Merrill,  40  Kan.  404. 


Flra — Evidanoe  to  (how  CauH  of  Fire -Defectivt  Engine, — in'an  action 
against  a  railroad  company  to  recover  damages  for  the  destruction  of 
properly  by  fire  alleged  to  have  been  set  out  by  one  of  its  locomotive  en- 
gines, evidence  that  the  fires  broke  out  after  the  company's  engine  passed, 
where  it  was  not  shown  that  they  could  have  happened  in  any  other  way, 
justifies  the  jury  in  finding  that  they  were  set  by  the  engine.  And  in 
such  case  where'the  company's  witness  testified  that  an  engine  in  good 
repair  could  not  throw  fire  from  the  track  to  the  place  where  the  fire  caught, 
thejurv  may  infer  that  the  engine  was  in  bad  repair.  Johnson  v.  Chicago 
&  N;  W.  R.  Co.,  Iowa.  Sup.  Ct..  May  24,  1889. 

Evidence  to  show  Negligence  in  Setting  out  Fire, — In  Stertz  v.  Stewart 
(Wis.,  April  29,  1889),  42  N.  W.  Rep.  214,  it  appeared  that  at  the  time  and 
place  of  the  fire  one  of  the  defendant's  engines  was  passing  at  a  speed  of 
from  4$  to  50  miles  an  hour,  that  it  was  an  exceedingly  dry  time,  and  that 
sparks  issuing  from  the  engine  kindled  other  fires  along  the  track.  Held. 
that  a  verdict  that  the  fire  on  plaintiff's  land  was  negligently  set  by  one  of 
defendant's  engines  was  sufficiently  supported  by  the  evidence. 

Defective  Englne^Evidence  at  to  Firas  from  other  Engine*, — In  Allard  v. 
Chicago  &  N.  W.  R.  Co.,  40  N.  W.  Rep.  685.  the  Supreme  Court  of  Wis- 
consin held  that  the  fact  that  a  railroad  company's  inspector  has  testified 
that  so  far  as  he  knew  the  screen  used  on  the  engine  alleged  to  have 
emitted  the  sparks  was  the  same  as  used  on  all  the  engines  on  the  road. 
does  not  entitle  the  plaintiff  to  show  in  rebuttal  that  fires  frequently 
sprang  up  after  the  passage  of  other  engines.  The  court  said:  "The 
reasons  for  such  ruling  have  been  so  recently  and  so  fully  given  by  Mr. 
Justice  Orton  as  to  require  no  repetition  here.  Gibbons  v.  Wisconsin  V. 
K.  Co.,  j8  Wb.  335,  13  Am,  &  Eng.  R.  Cas.469.    The  mere  proof  that  the 
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screen  or  netting  in  the  smoke-stack  of  the  engine  in  question  was  the 
same  as  on  other  engines  did  not  open  the  door  Tor  the  admission  of  evi- 
dence tending  to  prove  that  other  engines,  on  other  occasions,  and  under 
other  circumstances,  set  such  other  fires.  Especially  is  this  so  since  the 
defendant  did  not  prove,  nor  attempt  to  prove,  that  such  screens  or  netting 
on  such  other  locomotives  did  not  em  it  sparks  sufficient  in  size  and  quan- 
titv  to  set  such  fireK," 

Origin  and  CauM  of  Firo— EvldBnca.^n  Bernard  v.  Richmond,  F.  &P. 
R.  Co.  (Va.,  Feb.  ai,  i88g).  8  S.  E.  Rep.  785,  which  was  an  action  against 
a  railroad  company  to  recover  damages  for  tlie  destructinn  of  property  by 
fire  alleged  to  have  been  set  out  by  defendant's  locomotives,  defendant  s 
experts  testified  that  the  engine  which  passed  was  new,  of  the  best  maL:e 
,  and  appliances,  and  that  the  spark-arrester  was  the  best  in  use  and  in 
perfect  order.  According  to  several  witnesses  the  fire  did  not  start  on 
defendant's  right  of  way,  and  there  was  no  combustible  material  thereon. 
These  Statements  were  not  contradicted  by  plaintiff's  witnesses  who  saw 
the  lire.  Some  of  the  witnesses,  including  two  of  plaintiff's,  testified 
that  the  lire  started  on  adjoining  land  in  a  cluster  of  bushes.  The  court 
held  that  the  plaintiff  could  not  recover. 

Evldonca  of  Other  Rro*. ^Evidence  is  admissible  as  10  other  fires  orig- 
inating from  the  locomotive  engine  of  the  defendant  railway  company, 
such  evidence  having  a  tendency  to  show  l<ick  of  care  on  the  part  of  the 
defendant ;  but  evidence  as  to  other  fires  which  were  not  shown  to  have 
arisen  soon  after  defendant's  engine  had  passed,  or  to  have  resulted  from 
E  of  fire  from  the  engines  of  defendant,  but  were  referred  to  as 
es  generally  in  the  vicinity  of  the  railroad,  is  not  admissible. 
Missouri  Pac,  R.  Co.  v.  Donaldson.  Tex.  Sup.  Ct..  Feb.  26.  1889. 

Pretumption  at  to  Causa  of  Fire— Defecti»8  Engine.— A  train  of  the 
Canada  Atlantic  R.  Co'  passed  the  plaintilT's  farm  about  10.30  a.m.,  and 
another  train  passed  about  noon.  Some  time  after  the  second  train 
passed  it  was  discovered  that  the  timber  and  wood  on  plainliU's 
land  was  on  fire,  which  fire  spread  rapidly  after  being  discovered,  and 
destroyed  a  quantity  of  the  standing  wood  timber  on  said  land.  In  an 
action  against  the  company  it  was  shown  that  the  engine  which  passed  at 
10.30  was  in  a  defective  state,  and  likely  to  throw  dangerous  sparks,  while 
■the  other  engine  was  in  good  repair  and  provided  with  all  necessary  ap- 
pliances for  protection  against  fire.  The  jury  found,  on  questions  sub- 
mitted, that  the  fire  came  from  the  engine  first  passing,  that  it  arose 
through  negligence  on  the  part  of  the  company,  and  that  such  negligence 
consisted  in  running  the  engine  when  she  was  a  bad  fire-thrower  and 
dangerous.  He/d,  affirming  the  judgment  of  the  court  of  appeal  (32  Am. 
&  Eng.  R.  Cas.  304),  that  there  being  sufficient  evidence  to  justify  the 
jury  in  finding  that  the  engine  which  passed  first  was  out  of  order,  and  it 
being  admitted  that  the  second  engine  was  in  good  repair,  the  fair  infer- 
ence, in  the  absence  of  any  evidence  that  the  fire  came  from  the  latter, 
was  that  it  came  from  the  engine  out  of  order,  and  the  verdict  should  not 
be  disturbed.    Canada  Atl.  R.  Co.  v.  Moxley.  15  Sup.  Ct.  Canada,  145. 

Styleof  Smoka-itaek.— Inttruotions.— In  Metzger  z/.  Chicago,  M.&  St.  P. 
R.  Co.  (Iowa.  Dec,  22,  188H),  41  N.  W,  Rep.  49,  which  was  an  action  for 
setting  out  a  fire  by  defendant's  locomotive,  it  was  held  that  the  railroad 
company  could  not  show  the  style  of  smoke-stack  in  use  upon  other  roads 
after  it  had  shown  the  kinds  in  common  use,  and  the  styles  in  use  upon 
its  own  road,  that  being  immaterial.  It  was  also  held  in  this  case  not  to 
be  erroneous  for  the  court  to  refuse  to  charge  that  if  no  railroad  had  yet 
adopted  and  was  using  improved  smoke-stacks  exclusively,  the  defendant 
was  not  negligent  in  failing  to  adopt  the  improved  stack.  It  was  also 
held  to  be  proper  to  refuse  to  charge  that  "  90  long  as  defendant  might 
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reasonably  use  a  single  engine  without  the 'diamond  stack,' negligence 
could  not  be  predicated  on  the  fact  that  the  engine  that  started  the  fire 
was  a 'diamond  stack, 'insteadof  a 'front-end  extension,' "  as  it  ignored 
the  fact  that  in  certain  seasons  and  localities  the  "  diamond  stack  "  may 
be  used  without  risk  so  far  as  fires  were  concerned. 

Duty  of  Railroad  Company  to  Adopt  New  invBntiont.— In  Mcczger  v. 
Chicago.  M.  &St.  P.  R.  Co.  (Iowa.  Dec.  22,  [888).  41  N.  W.  Rep.  49.  which 
was  an  action  for  setting  out  a  fire  by  defendant's  locomotive,  it  was  held 
to  be  proper  for  the  court  to  refuse  to  charge  that  the  fact  that  a  certain 
road  was  adopting  an  alleged  improvement  "  is  not  such  evidence  as  would 
show  that  the  defendant  is  negligent  because  it  has  not  adopted -and 
placed  the  same  on  all  its  engines;"  die  court  having  already  charged 
that  "  when  an  invention  has  been  tested  and  generally  approved  as  ^t-i 
ter  than  that  already  in  use,  it  then  becomes  the  duty  of  defendant  with 
all  reasonable  diligence  to  adopt  and  use  said  invention  upon  its  engines." 

Cotton  Storad  on  Platform  to  be  Shipped.— Wliere  a  railroad  company 
erects  a  platform  for  the  purpose  of  shipping  cotton,  and  its  course  of 
business  is  such  that  it  induces  parties  to  store  cotton  on  it,  under  a  pro- 
mise to  ship  by  the  nezt  freight  train,  and  it  passes  and  neglects  to  take 
on  said  cotton,  and  it  is  destroyed  by  fire  by  the  company's  passing  train, 
after  the  freight  train  which  ought  to  have  taken  it'on  has  passed,  the 
cbcnpany  is  liable  for  the  value  of  the  cotton.  Meyer  7/,  Vicksburg,  etc., 
R.  Co.  (La.)  6  So.  Rep.  218. 

Damage* — Timber, — In  estimating  damage  done  to  land  burned  over  by 
a  fire  set  out  by  a  railroad  company's  locomotive  engine,  it  is  proper  for 
the  witnesses  of  the  plaintiff  to  lake  into  consideration  timber  standing  on 
the  land,  and  to  state  to  the  jury  their  opinion  as  to  the  value  of  such 
timber.     Stertz  v.  Stewart.  Wi-;,  Sup.  Cl.,  April  29,  rSSg. 

Instruction  as  to  Negligence  Not  Alleged  in  Complaint.— Where  the  peti- 
tion in  an  action  for  setting  out  a  tire  does  not  allege  that  defendant  was 
negligent  as  to  the  construction  of  the  engine,  an  instruction  that  if  the 
jury  find  "  the  fire  was  caused  through  the  negligence  of  the  defendant  in 
the  construction  or  management  of  the  engine  concerning  the  prevention 
of  escaping  coals  and  sparks,  and  without  negligence  of  the  plaintiff  con- 
tributing to  the  loss,  they  should  allow  the  plamiili  such  damages."  etc, 
Miller  w.  Chicago.  M.  &  St.  P.  R.  Co.  (Iowa),4i  N.  W. 


Rep.  28. 

Pleading.- 


n  action  against  a  railway  company  to  recover  damages 
resulting  7rom  fire  which  was  negligently  permitted  to  escape  from  a 
passing  locomotive  and  train,  the  plaintiff  should  state  in  his  petition  as 
definitely  as  he  can  the  train  from  which,  and  the  time  when,  the  fire  es- 
caped; but  the  failure  of  the  court  to  require  such  definite  statement, 
where  no  prejudice  results  to  (he  defendant,  is  not  reversible  error.  Mis- 
souri Pac.  R.  Co.  V.  Merrill,  40  Kan.  404. 
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Grand  Trunk  Railway  of  Canada. 

(I/.  S.  Circuit  Court,  D.  New  Hampshire,  May  ij,  1889.) 

Flra — DMth^Prailmata  CauM.— In  an  action  to  recover  damages  for  tbe 
death  of  plaintiff's  intestate,  where  it  appears  that  the  intestate  was  not  n* 
danger  by  reason  of  the  proximity  of  a  fire,  but  that  she  voluntarily  ad- 
vanced towards  it,going  a  distance  of  about  ;o  rods,  and  attempted  to  dis- 
tinguish it,  and  it  also  appears  that  the  intestate  had  no  interest  in  tlie 
Eroperty  which  was  on  tire,  the  proximate  cause  of  intestate's  death  was 
er  voluntary  act  in  attempting  to  extinguish  the  Are,  and  there  can  be  no 
recovery. 

At  Law.     On  motion  to  direct  a  verdict  for  the  defendant. 

Action  of  tort  to  recover  damages  for  n^ligently  causing  the 
death  of  plaintiff's  intestate.  Plaintiff's  claim  was  made  on  the 
ground  that  a  lire  had  been  set  out  by  a  locomotive  belonging 
to  defendant  on  the  land  of  one  William  W.  Pike,  that  the  house 
in  which  plaintifT's  intestate  lived  with  plaintiff's  family  stood 
upon  that  land,  and  that  the  intestate  had  reasonable  cause  to 
fear  its  destruction,  and  attempted  to  extinguish  the  fire.  The 
place  of  the  fire  was  distant  52  rods  from  the  house.  In  attempt- 
ing to  extinguish  it,  the  fire  was  communicated  to  intestate's 
clothing,  and  she  received  injuries  from  which  she  died  shortly 
afterwards. 

Ladd,  Aldrick  &  Remick  for  plaintiff. 

A.  A.  Strout  and  Ossiatt  Ray  for  defendant. 

Colt,  J. — The  motion  made  by  the  defendant,  at  the  close  of 
the  testimony  for  the  plaintiff,  was  left  undecided,  and  the  coun- 
sel for  the  plaintiff  su^ested  at  the  time  that  the 
Pmiiute  motion  was  made  that  it  might  be  we!!  to  wait  be- 
iTrTToiM."'  f'"'^  passing  upon  it  until  the  whole  evidence  was  in, 
tarraet.  and,  the  question  raised  by  the  motion  being  some- 

what complicated,  I  decided  to  allow  the  case  to  pro- 
ceed. I  have  now  reached  the  conclusion,  after  careful  consid- 
eration, to  direct  a  verdict  for  the  defendant.  The  groiind  upon 
which  I  shall  direct  a  verdict  (or  the  defendant  is  that,  upon  the 
uncontradicted  evidence,  it  was  the  voluntary  act  of  Mrs.  Pike 
which  was  the  proximate  cause  of  her  death.  It  being  the  es- 
tablished rule  of  law  that  the  proximate,  and  not  the  remote, 
cause  determines  the  question  of  liability,  if  upon  the  uncontra- 
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dieted  evidence  the  proximate  cause  was  Mrs.  Pike's  voluntary 
act,  then  it  is  the  duty  of  the  court  to  direct  a  verdict  for  the 
defendant.  If  upon  the  question  of  proximate  or  remote  cause 
the  evidence  is  contradictory,  or  the  question  is  in  doubt,  then  it 
would  be  the  duty  of  the  court  to  submit  the  question  to  the 
jury. 

It  is  undisputed  that  Mrs.  Pike  went  out  from  her  house  of 
her  own  free  will,  and  walked  up  the  railroad  track,  to  put  out  a 
fire  from  30  to  40  rods  distant,  and  that  she  met  her  death  in 
the  attempt.  The  rule  of  law  is  that  a  person  is  hable  for  all 
the  consequences  which  flow  in  ordinary  natural  sequence  from 
his  negligence,  or,  according  to  another  view,  he  is  liable  for  all 
the  consequences  which  could  be  foreseen  as  likely  to  occur ; 
but  he  is  not  liable  for  the  independent  act  of  an  intelligent 
stranger,  because  that  would  not  follow  as  an  ordinary  natural 
sequence  from  his  negligence,  and  such  interference  by  a  stranger 
could  not  be  foreseen.  The  spontaneous  action  of  an  independ- 
ent will  is  said,  therefore,  to  break  the  causal  connection.  This 
is  in  truth  the  intervention  of  a  new  force  outside  of  the  regular 
natural  sequence  of  the  primary  cause,  and  which  cannot  be  a 
subject  of  precalculation.  It  is  elemental  law,  therefore,  that 
when  such  new,  independent,  and  intelligent  force  intervenes,  it 
breaks  the  train  of  causation,  and  it  becomes  the  proximate 
cause,  and  the  original  act  of  negligence  the  remote  cause.  The 
statement  of  the  principle  is  easier  than  its  application.  Each 
case  must  be  governed  by  its  own  facts  and  circumstances,  but, 
if  the  case  comes  clearly  within  the  rule,  the  court  should  not 
hesitate  to  enforce  it. 

We  have  stated  the  rule,  and  have  said  that  in  our  opinion 
Mrs,  Pike  comes  within  its  general  terms,  but  does  not  her  case 
come  under  some  of  the  exceptions  or  limitations  to 
the  rule  which  have  been  recognized  by  the  courts?  ^'■*^' 
The  intervening  cause  is  not  the  proximate  cause,  un-  muImit' 
less  the  person  acted  of  his  own  free  will.  The  first 
cause  does  not  cease  to  be  the  proximate  cause  if  such  inter- 
vening stranger  is  imbecile,  or  acts  under  compulsion,  or  under  a 
sense  of  imminent  peril ;  or,  in  other  words,  under  such  circum- 
stances, produced  by  the  first  cause,  as  would  give  no  opportuni- 
ty for  the  exercise  of  free  volition  on  the  part  of  such  stranger. 
Now,  to  my  mind,  there  is  no  evidence  going  to  prove  that  Mrs. 
Pike's  act  was  not  a  strictly  voluntary  one.  There  is  no  evidence 
going  to  prove  that  her  act  was  one  of  compulsion,  or  that  she 
acted  under  the  fear  of  imminent  peril  to  herself,  or  that  the  cir- 
cumstances were  such  as  to  destroy  her  power  of  volition.  Each 
case  must  be  controlled  by  its  own  circumstances.  Upon  the 
evidence  it  cannot  be  doubted  that  Mrs.  Pike  had  every  oppor- 
tunity to  escape.  Neither  the  direction  of  the  wind,  nor  the 
S8A.  &E.  a  Ca8.-23 
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proximity  of  the  fire,  nor  the  dryness  of  the  season,  upon  the 
plaintiff's  own  evidence,  placed  the  intestate  in  perii  for  the  time 
being.  Instead  of  escaping  from  the  danger,  whatever  it  was, 
she  voluntarily  advanced  towards  it,  going  a  distance  of  about  50 
rods  towards  and  into  the  place  where  the  fire  was  burning.  Her 
act  may  have  been  praiseworthy,  but  it  was  not  the  less  voluntary, 
and  it  does  not  relieve  her  from  the  consequences  which  ensued. 
Mrs.  Pike  had  no  legal  or  equitable  interest  in  this  property,  and 
■consequently  in  this  action  her  administrator  cannot  invoke  the 
principle  that  it  was  her  duty  to  approach  the  fire,  and  endeavor 
to  put  it  out.  Even  in  a  supposed  action  brought  by  the  owner 
of  the  property  against  the  railroad  company,  for  damage  caused 
by  fire,  the  failure  of  this  lady,  72  years  of  age,  though  she  was 
active  and  strong  for  her  age,  to  voluntarily  endeavor  to  put  out 
a  fire  30  or  40  rods  distant  from  the  dwelling,  could  hardly  be 
urged  as  contributory  negligence  on  the  part  of  the  owner  of  the 
property.  In  the  present  case,  I  can  see  nothing  in  the  situation 
of  Mrs.  Pike  towards  the  property  which  was  on  fire  which  called 
for  the  action  she  took. 

The  plaintiff's  counsel  in  their  argument  have  cited  Page  %: 
Bucksport,  64  Me.  Ji  ;  Stickney  v.  Maidstone,  30  Vt.  738, — as 
supporting  a  right  of  recovery  under  the  facts  dis- 
eianhiti.  closcd  in  tfajs  case.  But  these  cases  do  not  meet  the 
present  one.  There  the  plaintiff  was  in  duty  bound 
to  act  as  he  did ;  besides,  his  act  grew  immediately  out  of  and 
was  a  part  of  the  original  act  of  negligence.  The  plaintiff  in 
those  cases  was  acting  under  the  immediate  force  of  the  first 
cause.  What  took  place  was  but  a  single  happening  or  event, 
which  was  directly  and  immediately  occasioned  by  the  first  cause. 
There  was  no  such  element  present,  as  in  this  case,  of  a  party 
voluntarily  and  deliberately  putting  herself  in  a  dangerous  posi- 
tion, which  did  not  result  directly  and  immediately  from  the  first 
cause.  The  plaintiff  also  relies  upon  Milwaukee  &  St.  P.  R.  Co. 
v.  Kellogg,  94  U.  S.  469,  but  that  case  distinctly  recognizes  the 
doctrine  of  proximate  cause,  which  the  leading  cases  in  this 
country  and  England  have  established,  Mr.  Justice  Strong  in 
that  opinion  says : 

"We  do  not  say  that  even  the  natural  and  probable  consc- 
quences  of  a  wrongful  act  or  omission  are  in  all  cases  to  be 
chai^eable  to  the  misfeasance  or  non-feasance.  They  are  not 
when  there  is  sufficient  and  independent  cause  operating  be- 
tween the  wrong  and  the  injury.  In  such  a  case  the  resort  of 
the  sufferer  must  be  to  the  originator  of  the  intermediate  cause. 
But  when  there  is  no  intermediate  efficient  cause  the  original 
wrong  must  be  considered  as  reaching  to  the  effect,  and  proximate 
to  it.     The  inquiry  must,  therefore,  always  be  whether  there  was 
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any  intermediate  cause,  disconnected  from  the  primary  fault, 
and  self-operating,  which  produced  the  injury." 

I  cannot  hold  that  the  Kellog  Case  is  an  authority  to  the  posi-' 
tion  taken  by  the  plaintiff  that  the  question  of  remote  or  proxi- 
mate cause  must,  under  all  circumstances,  be  submitted  to  a 
jury  for  decision.  If  upon  the  facts  presented  there  is  any  ques- 
tion as  to  what  was  the  proximate  cause,  then  the  case  should 
go  to  the  jury;  but  if  the  undisputed  facts  show,  under  well-es- 
tablished rules  of  law,  what  the  proximate  cause  is,  then  mani- 
festly the  court  should  act  accordingly.  This  position  is  recog- 
nized in  the  latter  case  of  Scheffer  v.  Washington  City  &  V.  M. 
R.  Co.,  105  U.  S.  249,  8  Am.  &.  Eng.  Cas.  59,  when  the  supreme 
court  held,  as  a  matter  of  law,  that  the  proximate  cause  of  the 
suicide  or  death  of  the  intestate  was  insanity,  and  that  it  was 
not  due  to  the  negligence  of  the  company,  whereby  he  suffered 
an  injury  eight  months  before.  In  the  time  allowed  me  I  have 
given  such  consideration  as  I  was  able  to  this  motion.  It  has 
t)een  my  effort  to  discover,  if  possible,  some  question  which 
could  fairly  be  submitted  to  the  jury  in  this  case.  The  court 
should  be  clearly  satisfied  h>efore  granting  a  motion  of  this  char- 
acter, but,  if  so  satisfied,  it  becomes  just  as  clearly  the  duty  of 
thecourt  not  to  hesitate  in  granting  it.  In  revolving  ininymind 
what  charge  to  give  to  the  jury,  I  did  not  see,  under  the  evi- 
dence and  the  law,  how  I  could  frame  one  which  would  not  sub- 
stantially direct  them  to  bring  in  a  verdict  for  the  defendant ; 
and  in  the  light  I  now  have  I  do  not  see  how,  if  the  jury  should 
find  for  the  plaintiff,  I  oould  hesitate  in  setting  theVerdict  aside 
on  motion  of  the  defendant.  Such  being  the  situation  of  the 
case,  and  such  my  views,  I  feel  it  my  duty  now,  upon  the  close 
of  the  whole  evidence,  to  direct  the  jury  to  return  a  verdict  for 
the  defendant. 

Fir* — Liability  for  Loii  of  Life. — If,  through  the  negligence  of  a.  railroad 
CO mpany,'s paries  and  cinders  alive  with  tire  escape  from  its  engine  and  set 
fire  to  a  house,  the  company  is  liable,  not  on(y  for  the  property  destroyed, 
but  also  for  any  loss  of  life  occasioned  thereby  without  any  contributory 
negligence  on  the  part  of  tlie  party  bringing  the  action.  Rajnowsiii  v. 
Detroit.  B.  C.  &  A.  R.  Co.,  Mich.  Sup.  Ct.,  Feb.  8,  1889, 
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Chicago  and  Northwestern  R.  Ca 

(/(mm  Supreme  Court,  May  24,  1889.) 

.Fire — lows  Cod« — Contributory  Nsflifonca.— -Under  sectiMi  1289,  Iowa 
Code,  a  railroad  company  cannot  escape  liability  for  negligently  setting  out 
a  fire  on  its  right  of  way,  whereby  an  adjoining  owner  sustains  damage  bjr 
showing  that  the  plaintiS  was  guilty  of  contributory  negligence  in  exposing 
bis  property. 

On  petition  for  rehearing.     For  opinion  on  the  original  hear- 
ing, see  32  Am.  &  Eng.  R.  Cas.  339. 
Hubbard,  Clark  &  DawUy  for  appellant. 
Piatt  &  Carr  and  Charles  E.  Wheeler  for  appellee. 

Beck,  J. — l.  A  hearing  was  granted  in  this  case  upon  the 
petition  of  defendant.    The  question  upon  which  we  desired 

further  ailment  is  whether  the  rule  of  contributory 
C**'^**'"^  negligence  is  applicable  to  cases  wherein  railroad 
rTcfMM.*        companies  are  liable  under  the  statutes  for  fires  set 

out  in  the  operation  of  their  railroads.  Upon  the 
other  questions  in  the  case  we  had  no  doubt,  and  did  not  order 
the  rehearing  to  gain  more  light  upon  them.  We  need  not 
further  discuss  them.  The  foregoing  opinion  is  criticised  for 
the  course  of  its  argument,  rather  than  assailed  because  of  its 
conclusions.  What  is  said  as  to  the  purpose  of  the  statute  "to 
settle  a  vexed  question  upon  which  the  courts  had  been  divided  " 
may  or  may  not  be  accurate.  But  it  is  very  true  that  the  statute 
was  intended  to  prescribe  a  rule  of  law.  Whether  there  had 
been  contests  as  to  the  prior  rules  recognized  by  the  courts  will 
not  determine  the  construction  of  the  statute.  The  statute  im- 
poses an  absolute  liability  upon  railroad  corporations,  witliout 
regard  to  their  negligence,  or  the  contributory  negligence  of  the 
person  injured.  This  court  has  no  right  to  interpolate  words 
in  the  statute  which  limit  that  liability  to  cases  wherein  the 
injured  perijon  does  not  contribute  to  the  injury  by  his  own 
negligence.  .Surely,  the  language  of  the  statute,  without  inter- 
pretation, will  admit  of  no  such  construction.  But  it  is  said  that 
this  court  has  held  in  Small  v.  Chicago,  R.  I.  &  P.  R,  Co.,  50 
Iowa,  33S,  that  the  railroad  company  is  not  liable,  if  it  shows 
affirmatively  that  it  was  not  guilty  of  negligence.    It  does  not 
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follow  that  because  this  court  has  gone  so  far  it  must  go  still 
further,  and  limit  the  UabiHty  on  another  ground,  namely,  the 
contributory  negligence  of  the  person  injured.  There  is  an  ob- 
vious distinction  between  the  limit  fixed  by  Small  v-  Chicago, 
R.  I,  &  P.  R.  Co.  and  the  limit  proposed  in  this  case.  In  the 
first,  it  is  a  limit  fixed  by  proof  of  want  of  negligence ;  in  the 
other,  it  is  a  limit  fixed  by  proof  of  contributory  negligence.  It 
may  be  well  to  hold  that  one  who  is  not  negligent  should  not  be 
liable ;  but  it  is  absurd  to  say  that  under  this  statute,  fixing  ab- 
,soIute  liability,  the  fault  of  the  railroad  company  being  shown 
or  being  presumed,  it  is  not  liable  because  of  the  fault  of  the 
plaintiff.  It  will  be  seen  that,  as  is  said  in  the  foregoing  opinion, 
we  are  asked  to  take  a  step  far  in  advance  of  Small  v.  Chicago, 
R.  I.  &  P.  R.  Co. 

It  cannot  be  said  that  the  doctrine  of  contributory  negligence 
is  founded  upon  the  rule  that  one  wrong-doer  cannot  recover  of 
another  engaged  with  him  in  the  commission  of  the  wrong  for 
injuries  resulting  therefrom.  It  cannot  be  said  that  defendant 
and  plaintiff,  both  being  negligent,  united  in  the  commission  of 
the  wrong.  The  defendant's  negligence  was  positive, — active. 
The  plaintifl's  was  negative,  and  consisted  in  a  failure  to  exer- 
cise due  care  to  prevent  injuries  from  defendant's  negligence. 
The  reasons  demanding  the  rule  recognized  in  Small  v.  Chicago, 
R.  I.  &  P,  R.  Co.  do  not  demand  that  the  rule  of  contributory 
negligence  be  extended  to  this  case.  In  our  opinion,  the  cases 
cited  by  counsel  for  defendant  do  not  support  his  contention 
that  the  doctrine  of  contributory  negligence  should  be  applied 
in  this  case.     We  adhere  to  the  foregoing  opinion.     Affirmed. 

Firai — Contributory  Nagliganc*  u  a  Defance, — See  West  v.  Chicago  & 
N.  W.  R.  Co.,  32  Am.  &  Eng.  R.  Cas.  339,  note  342;  Pittsburgh,  etc.,  R. 
Co.  v.  Hixon,  3J  lb.  374;  Missouri  Pac.  R.  Co.  v.  Barclett,  32  lb.  343.  note 
35  Am.  &  Eng.  R.  Cas.  245. 

Same— Hay  Stackt  near  Railroad. — The  owners  of  land  adjoining  a  rail- 
road upon  which  hay  is  staked  are  not  required  to  keep  the  grass  burned 
ofT  sucti  land  or  the  land  between  the  stacksand  the  rigntof  way.  Louis- 
ville, K.  A.  &  C.  R.  Co.  V.  Hart,  Ind.  Sup.  Ct.,  June  5,  1889. 
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Louisville  and  Nashville  R.  Co. 


Reese. 

(Alaiama  Supreme  Ctruri,  January  9,  1889.) 
Flra — Presumption  of  NegliKeno*. — The  fact  that    property  was    de- 
stroyed or  damaged  by  fire  having  escaped  from  a  passing  engine  isprima 
facie  evidence  of  n^ligence  in  the  construction  or  management  of  such 
engine. 

Appeal  from  Circuit  Court,  Butler  County. 

Action  by  Albert  Reese  against  the  Louisville  &  Nashville  R. 
Co.  for  damages  to  property  caused  by  a  fire  set  out  by  one  of 
defendant's  locomotives.  Defendant  appeals  from  a  judgment 
for  the  plaintiff, 

Jones  &  Falkner  for  appellant. 

J.  C.  Richardson  and  John  Gamble  for  appellee. 

Clopton,  J. — On  the  trial  of  the  action,  which  is  brought  by 
•uiad  appellee  to  recover  for  injuries  suffered  by  the  escape 
of  fire  from  an  engine,  the  defendant  requested  the 
court  to  charge  the  jury  that  the  burden  of  proof  is  upon  plain- 
tiff to  show  that  the  fire  was  caused  by  the  negligence  of  defend- 
ant, and  that  evidence  tending  to  show  that  it  was  caused  by 
sparks  from  defendant's  engine,  without  evidence  tending  to 
show  that  such  escape  of  fire  was  the  result  of  negligence  on  the 
part  of  defendant,  is  not  sufficient  to  entitle  plaintiff  to  recover. 
The  defendant  also  requested  the  court  to  further  instruct  the 
jury  that  the  negligence  of  defendant  will  not  be  presumed 
from  the  mere  fact  that  the  fire  was  caused  by  sparks  escaping 
from  defendant's  engine. 

On  the  question  presented  by  these  chaises,  the  authorities 
prMiaptiea  ^^e  in  manifest  and  decided  conflict.  Many  of  them 
arii*siig«B»  — probably,  the  greater  number — maintain  the  rule 
-AitbwHiM.  jIjjij.  j,^  inference  of  negligence  does  not  arise  from 
the  mere  fact  of  fire  being  communicated  by  a  passing  locomo- 
tive, and  that  the  onus  is  on  the  plaintiff  to  prove,  in  addition  to 
the  origin  of  the  fire,  some  positive  act  of  negligence  on  the 
part  of  defendant,  or  circumstances  tending  to  show  a  want  of 
due  care.  The  following  authorities  may  be  cited  as  sustaining 
this  doctrine  :  Gandyw.  Chicago  &  N.  W.  R.  Co.,  30  Iowa,  420; 
Philadelphia  &  R.  R.  Co.  v.  Yet^er,  73  Pa.  St.  121 ;  Indianapolis 
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6  C.  R.  Co.  V.  Paramore,  31  Ind.  143  ;  McCaig  v.  Erie  R.  Co., 
8  Hun  (N.  Y.),  599;  l  Whart.  Ev.  §  360,  13  Am.  &  Eng.  R. 
Cas.,  note.  488. 

The  most  cogent  reasons  given  for  the  support  of  this  rule 
are  that  a  railroad  company  which  fs  authorized  by  law  to 
operate  its  trains  by  steam  is  not  an  insurer  against  accidents  by 
fire,  and  is  not  liable  for  injuries  caused  by  the  use  of  fire  in 
generating  steam,  if  the  right  is  exercised  in  a  lawful  manner, 
and  with  reasonable  care  and  skill,  and  the  owner  of  adjacent 
property  assumes  all  risks  incident  to  a  lawful  and  proper  use  of 
the  road ;  that  negligence  is  the  gist  of  the  liability,  without 
proof  of  which  an  action  cannot  be  maintained,  and,  by  the 
general  rule  in  actions  founded  on  negligence,  the  plaintiff  must 
aver  it,  and  the  burden  of  proof  rests  upon  him,  and  in  no  case 
does  the  mere  fact  of  injury  prove  negligence. 

The  converse  rule  is  that  proof  of  the  mere  fact  that  property 
was  destroyed  or  damaged  by  fire  having  escaped  from  a  pass- 
ing engine  is  prima /acie  evidence  of  negligence  in 
the  construction  and  management  of  such  engine,  and  hkhv-Cm- 
casts  on  the  defendant  the  burden  to  rebut  the  pre-  tr»rj *irtri«.. 
sumption.     The  following  authorities  may  be  cited 
as  sustaining  this  rule :  Burlington  &  C.  R.  Co.  v.  Westover,  4 
Neb.  268;  Karsen  v.  Milwaukee  &  St  P.  R.  Co.,  29  Minn.  12, 

7  Am.  &  Eng.  R.  Cas.  501 ;  Illinois  Cent.  R.  Co.  v.  Mills,  42  111. 
407  ;  Coates  v.  Missouri,  K.  &  T.  R.  Co.,  6t  Mo.  38  ;  Burke  r. 
Louisville  &  C.  R.  Co.,  7  Heisk.  (Tenn.)  451  ;  Case  v.  Northern 
Cent,  R.  Co.,  59  Barb.  (N.  Y.),  644;  Spaulding  v.  Chicago  &  N. 
W.  R.  Co.,  30  Wis.  no;  Shear.  &  R.  Neg.  §  333;  38  Amer. 
Dec,  note,  71  ;   i  Thomp.  Neg.  153. 

These  decisions  base  the  rule  mainly  upon  the  necessity  of  the 
case.  The  argument  is  clearly  and  forcibly  stated  by  Dixon, 
C.J,,  in  Spaulding  v.  Railway  Co.,  supra.  After  observing  that  it 
is  the  duty  of  railroad  companies  to  employ  all  due  care  and 
skill  in  the  construction  of  their  engines  to  prevent  injury  to  the 
property  of  others  by  the  escape  of  fire  therefrom,  he  says: 
"The  reasons  given  for  requiring  the  companies  to  show  that 
this  duty  has  been  performed  on  their  part  are  that  the  agents 
and  employees  of  the  road  know,  or  are  at  least  bound  to  know, 
that  the  engine  is  properly  equipped  to  prevent  fire  from  escap- 
ing, and  that  they  know  whether  any  mechanical  contrivances 
were  employed  for  that  purpose,  and,  if  so,  what  was  their 
character;  whilst,  on  the  other  hand,  persons  not  connected 
with  the  road,  and  who  only  see  trains  passing  at  a  high  rate  of 
speed,  have  no  such  means  of  information,  and  the  same  is  in- 
accessible to,  and  cannot  be  obtained  by,  them  without  great 
trouble  and  expense." 

It  is  an  exception  to  the  general  rule  that  a  mere  damage  or 
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destruction  by  fire  does  not,  of  itself,  authorize  an  inference  of 
negligence,     Tlie  soundness  and  justice  of  the  excep- 
*ir**V^ikti'*  ''°"  '"  cases  of  fire  caused  by  steam-engines  may  be 
,^"  rendered  apparent  by  observing  its  qualification  and 

operation.  We  do  not  understand  that  in  actions 
for  injuries  caused  by  negligent  escape  of  fire  from  a  railroad 
engine  it  abrogates,  or  is  intended  to  abrogate  or  modify,  the 
general  rule,  which  makes  it  incumbent  on  the  plaintiff,  in  the 
first  instance,  to  establish  a  prima  facie  case,  or  to  devolve  on 
the  defendant  the  burden  of  doing  more  than  disproving  the 
prima  facie  case  shown  by  the  plaintiff.  Railroad  companies, 
being  authorized  to  employ  the  powerful  and  dangerous  agency 
q£  steam,  are  required  by  law  to  use  due  and  reasonable  care  to 
prevent  injury  to  the  property  of  others ;  as  has  often  been  said, 
a  high  degree  of  care.  Reasonable  care,  however,  does  not 
require  the  adoption  of  every  new  invention  or  contrivance 
which  science  may  or  can  suggest,  as  to  the  utility  of  which  men 
equally  skilled  may  differ.  They  fulfil  the  measure  of  their 
duty,  in  this  respect,  by  adopting  such  appliances  and  contriv- 
ances  as  are  in  practical  use  by  well-regulated  railroad  com- 
()anies,  and  which  have  been  proved  by  experience  to  be  adapted 
to  the  purpose.  When  they  have  discharged  this  duty,  they  are 
not  liable  for  accidental  injuries  caused  by  the  escape  of  fire 
from  their  engines. 

The  mere  fact  that  a  fire  originated  from  sparks  emitted  from 
an  engine  is  not  sufficient  to  fasten  the  liability  on  the  company. 
Neither  does  the  rule  so  operate.  It  is  not  a  rule  of  liability, 
but  of  evidence.  Though  no  mechanical  contrivance  has  been 
invented,  or  is  in  use,  which  can  effectually  prevent  the  escape 
of  fire  from  locomotives,  at  all  times  and  under  all  circum- 
stances, from  which  injury  may  result,  experience  has  demon- 
strated that  fire  rarely  escapes  in  such  quantity  or  volume  as  to 
cause  damage  when  the  engmes  are  properly  constructed,  are 
supplied  with  the  most  improved  appliances  for  preventing  the 
escape  of  fire,  and  are  managed  with  care. 

On  the  advanced  progress  in  mechanical  appliances,  and  the 
practical  demonstration  of  their  utility  and  efficiency,  a  reason- 
able inference  may  arise,  when  fire  originates  from 
iihrtaraaf     sparks  emitted  by  a  locomotive  in  sufficient  quantity 
rIm.  or  volume  to  occasion  damage,  that  the  engine  is  not 

properly  constructed,  or  that  it  has  not  the  improved 
appliances,  or  is  not  managed  with  care.  When  the  inference 
is  repelled  by  proof  of  the  proper  construction  of  the  engine, 
and  the  use  of  the  proper  appliances  and  careful  management, 
the  plaintiff  cannot  maintain  the  action  without  making  proof 
of  other  negligence  or  want  of  care.  The  extent  of  the  rule  is 
that  injury  caused  by  fire  escaping  from  an  engine  is  a  circum- 
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stance  from  which  the  inference  of  negligence  in  construction 
and  management  of  the  engine  may  be  reasonably  drawn,  but 
negligence  in  no  other  respect.  It  is  the  application  of  the 
general  principle  that  presumptive  evidence  is  founded  on  the 
connection  which  experience  has  demonstrated  to  exist  between 
the  facts  proved  and  the  fact  intended  to  be  proved.  We  tliink 
the  rule  that  the  destruction  or  damage  of  property  by  fire 
escaping  from  a  railroad  engine  raises  an  inference  of  negligence, 
'  consisting  in  a  defect  in  its  construction  or  in  the  appliances  used 
or  want  of  due  care  in  its  management,  a  sound  and  just  rule, 
and,  as  thus  limited  and  qualified,  will  more  effectually  accom- 
plish the  protection  of  property  and  the  ends  of  the  law. 

The  same  observations  apply  to  all  the  charges  requested  by 
defendant.  On  the  assumption  that  the  fire  originated  from 
sparks  emitted  from  the  engine,  they  put  on  plaintiff  the  burden 
to  show  thai  the  engine  was  not  properly  managed,  or  that  the 
spark-arrester  was  not  in  good  order,  in  view  of  the  evidence 
that  the  spark-arrester  used  by  defendant  would  last  only  from 
three  to  twelve  months,  and  of  the  absence  of  proof  that  the 
particular  engine  had  ever  been  inspected,  and  of  the  manner  in 
which  the  engine  was  managed, — facts  peculiarly  within  the 
knowledge  of  defendant,  with  the  means  and  opportunity  of 
proof. 

Affirmed. 

Preiumptlon  of  Negligence  Where  Fire  ii  Set  by  Locomotive, — See 
Galveston,  cic.  R,  Co.  v.  Home.  35  Am.  &  Eur.  R.  Cas.  23S.  note,  243; 
Gulf,  etc..  R.  Co.  -v.  Benson,  32  lb.  330;  Tanner  v.  New  York,  etc.,  R. 
Co.,  31  lb.  380;  McLxtey!/,  Canada  Atl,  R.  Co.,  32  lb.  304;  Pittsburgh, 
etc..  R.  Co.  -v.  Hixon,  yi  lb.  374:  Bowen  v.  Minnesota,  etc.,  R.  Co.,  32 
lb.  370:  Chicago,  etc.,  R.  Co.  *.  Oatrander,  32  lb.  361;  Tilley  v.  St. 
Louia.  etc.,  R.  Co.,  32  lb.  324,  note,  31S,  where  all  the  authorities  are 
collected. 

In  Me^er  v.  Vicksburg,  etc..  R.  Co..  6  So.  Rep.  218,  the  supreme  court 
of  Louisiana  hold  that  when  a  railroad  company  equips  the  engines  wit)i 
the  most  efTective  modern  and  practical  appliances  to  prevent  llie  escape 
of  fire,  the  burden  of  proof  is  on  the  party  alleging  damage  by  fire  from 
the  escape  of  sparks;  and,  to  render  the  company  liable,  the  proof  of 
negligence  mnst  be  positive,  strong,  and  convincing.  And  in  Edringlonv. 
Louisville,  N.  O,  &  T.  R.  Co..  6  So.  Rep.  19.  the  same  court  held,  that  in 
an  action  for  damages  against  a  chartered  railroad  company,  to  hold  it 
responsible  for  injury  sustained  in  consequence  of  a  fire  alleged  to  have 
been  occasioned  by  sparks  emitted  from  one  of  its  locomotives,  the  law 
requires  the  proof  that  the  sparks  so  emitted  were  the  cause  of  the  igni- 
tion, and  that  to  all  probability  the  wrong  is  the  result  of  the  carelessness 
and  negligence  0/  the  company  in  not  using  such  proper  scientific  con- 
trivances and  appliances  as  niu!!t  efTcctuatly  arrest  the  emission  of  such 
sparks,  and  prevent  consequent  harm  to  property. 

Evidence  to  Overcome  Presumption. — In  Seska  v.  Chicago.  M.  &  St.  P. 
R.  Co.  (decided  by  the  supreme  court  of  Iowa,  Feb.  24.  1889).  41  N.  W. 
Rep.  50,  it  is  held,  that  when  it  is  shown  that  the  same  engine  set  out 
other  fires  elsewhere  at  about  the  same  time,  the  jury  may  well  find  that 
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\}d.k  prima  facie  case  raised  by  the  statute  is  not  overcome  by  evidence  of 
care  on  defendant's  part. 

State  Railing  Pratumption  of  NeglJEsnca— Pleading.— In  Seslca  v.  Chi- 
c^o.  M.  &  St.  P.  R.  Co.  (Iowa),  41  N.  W.  Rep.  596,  it  is  held,  that  as  the 
Iowa  statute  makes  the  fact  that  the  fire  was  set  out  in  the  operation  of  a 
railroad./iri'w»ii/ai-»tf  evidence  of  negligence,  a  petition  alleging  that  fire 
was  set  out  by  a  locomotive  operated  on  defendant's  road,  but  not  stating 
that  It  was  caused  b^  negligence  of  defendant  or  its  servanis.  is  good  on 
motion  in  arrest  of  judgment. 

In  Atchison,  etc.,  R.  Co.  v.  Gibson  (Kan..  June  7.  1889),  21  Pac  Rep. 
7S8.  it  was  AfM  that  in  actions  against  railroad  companies  for  damages* 
caused  by  fire,  under  section  101.  S  84,  Comp.  Laws  1885,  it  is  only  neces- 
sary for  the  plaintiff  to  establish  the  fact  that  the  tire  complained  of  was 
caused  by  the  operation  of  the  road,  and  the  amount  of  damages  i  and 
when  it  appeared  from  the  evidence  that,  within  a  very  few  minutes  after 
a  train  passed,  the  fire  originated  that  caused  the  damages  in  two  or  three 
places  close  to  the  track,  this  evidence  was  sufficient  to  cast  upon  the  rail- 
road company  the  burden  of  showing  that  it  was  not  the  result  of  defec- 
tive appliances,  or  of  negligence  of  the  employees  of  the  company,  that  the 
fire  escaped. 

The  rule  prescribed  by  chapter  155  of  the  Kansas  Laws  of  1885, that  the 
occurrence  of  a  fire  caused  by  the  operation  of  a  railroad  is  prima  facie 
evidence  of  negligence  on  the  part  of  the  railroad  company,  applies  to  all 
cases  where  the  hre  results  from  any  step  in  the  operation  of  the  road; 
and  the  coupling  of  a  chaise  of  negligence  in  allowing  combustible 
material  to  accumulate  on  the  roadway,  with  one  that  the  fire  was  negli- 
gently permitted  to  escape  from  a  passing  locomotive,  will  not  take  the 
case  outside  of  the  application  of  the  statute.  Missouri  Pac.  R.  Co.  v. 
Merrill,  40  Kan,  404. 


Chicago  and  Eastern  Illinois  R.  Co. 


{Indiana  Supreme  Court,  December  13,  1 888.) 

Fira—Nacligence— Uie  of  Wood  as  Fu«l.— When  it  is  established  by  un- 
disputed tacts  that  the  use  of  wood  in  acoal-burning  engine  very  materially 
Increases  the  danger  of  setting  fire  to  and  of  burning  adjacent  properly,  . 
It  is  not  error  to  mstruct  the  jury  that  the  use  of  wood  m  a  coal-burn- 
ing engine  engaged  in  propelling  a  train  of  cars  constitutes  an  act  of  negli- 
gence. 

Appeal  from  Superior  Court,  Vigo  County. 
On  petition  tor  rehearing.     For  opinion  on  the  original  heaf^ 
ing,  see  32  Am,  &  Eng.  R.  Cas.  361. 

William  Armstrong,  Will  H.  Luyford,  and  L.  D.  Thomas  for 

appellant. 

H.  C.  Nevitt  and  David  N.  Taylor  for  appellee. 
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NiBlACK,  J. — Coipplaint  is  made  that  we  erred  in  holding  that 
the  at^ument  submitted  against  the  correctness  of  certain  in- 
structions given  to  the  jury  was  insufficient  to  require  us  to  re- 
view those  instructions,  and  for  that  reason,  as  well  as 
for  alleged  errors  in  givingtwo  of  the  instructions  re-  uJiJ^"'"' 
ferred  to,  we  are  asked  to  grant  a  rehearing  in  the 
cause.  Counsel  for  the  appellant,  in  their  original  brief,  said  : 
"  We  believe  the  court  below  erred  and  misled  the  jury  by  giv- 
ing instructions  Nos.  17,  18,  19,  20,  and  21,  asked  for  by  the  ap- 
pellee. In  each  of  these  instructions  the  court  tells  the  jury  that 
the  use  of  wood  in  coal-burning  engines,  except  in  kindling  fire 
before  starting  out,  is  negligence  on  the  part  of  a  railroad  com- 
pany." They  then  quoted  from  instruction  No.  19.  in  which  the 
jury  were  told :  "  And  if  you  further  find  that  wood  was  used  on 
said  engine,  except  such  as  was  necessary  as  kindling  before 
starting  out,  instead  of  coal,  then  such  use  of  wood  would  be 
negligence."  They  also  quoted  from  instruction  No.  21,  to  the 
effect  that  if  the  engineer  had  timely  notice  "  that  his  engine 
was  to  haul  said  train,  it  was  his  duty  to  have  had  sufHcient  fire 
to  make  steam  without  injury  to  property  along  the  right  of 
way,"  and  that  his  failure  to  do  so  was  negligence.  They  there- 
upon made  the  point  that  the  court,  in  giving  said  instructions 
19  and  21,  invaded  the  province  of  the  jury  by  making  the 
propositions  announced  matters  of  law  instead  of  questions  of 
fact  for  the  jury  to  decide,  and  consequently  erred.  In  support 
of  the  point  thus  made,  counsel  quoted  from  Small  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  50  Iowa,  348,  where  it  is  said  that  "we  regard 
it  as  sufficient  that  railroad  companies  employ  the  best-known 
means  and  methods.  What  lies  beyond  the  known  is  not  the 
province  of  courts  or  juries  to  consider."  We  have  frequently 
held  that  where  several  instructions  have  been  given  urtrneiioM 
in  a  cause,  they  must,  upon  an  appeal  to  this  court,  u  im  v>»ti4- 
be  considered  as  a  whole,  and  that  is  undoubtedly  the  "*'  "  ' 
correct  general  rule.  It  is  also  a  well-recognized  rule  """''■ 
that  in  construing  a  sentence  or  clause  constituting  a  part  of  an 
instruction  the  context  must  be  taken  into  consideration,  so  that 
all  the  parts  may  be  construed  together.  We  thought  when 
this  cause  was  heard,  and  still  think,  that  the  objection  urged  as 
above  to  a  part  of  the  instructions  given  at  the  trial  could  not 
rightly  be  regarded  as  an  argument,  either  as  against  the  suffi- 
ciency of  any  of  the  instructions  as  a  whole,  or  as  against  any 
number  of  such  instructions  as  a  part  of  a  series,  to  the  extent 
of  presenting  any  question  for  the  decision  of  this  court.  But 
waiving  all  question  of  the  sufficiency  of  the  argu-  s^iig„eei» 
ment  originally  submitted  by  counsel,  we  see  no  sub-  umigw^odM 
stantial  objection  to  the  legal  propositions  announced  '"'• 
by  instructions    19  and    21,   as   applicable    to    the    evidence- 
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in  this  cause.  It  was  established  at  the  trial  by  .undisputed 
evidence  that  there  was  an  essential  difference  between  the  net- 
ting used  to  arrest  sparks  in  a  coat-burning  engine  and  that  used 
in  an  engine  in  which  wood  is  burned,  and  that  the  use  of  wood 
in  a  coal-burning  engine  very  materially  increases  the  danger  of 
setting  fire  to,  and  of  burning,  adjacent  property.  In  the  case 
of  St.  Joseph  &  D.  C.  R.  Co.  v.  Chase,  1 1  Kan.  47,  which  was  a 
case  of  the  same  class  as  this,  the  court  said:  "The  fire  was 
caused  by  the  defendant's  engines.  The  engines  were  all  coal- 
burners.  It  is  more  dangerous  to  burn  wood  in  coal-burners 
than  to  burn  coal  therein.  The  network  fire-arresters  of  a 
wood-burner  have  finer  meshes  than  the  net-work  fire-arresters 
of  a  coal-burner."  As  was  said  in  the  opinion  heretofore  an- 
nounced in  this  cause,  when  the  facts  are  undisputed  and  well 
established,  the  question  of  negligence  becomes  a  matter  of  law 
for  the  court.  As  the  fact  that  the  use  of  wood  in  a  coal-burn 
ing  engine  very  materially  increases  the  danger  of  setting  fire 
to,  and  of  burning,  adjacent  property  was  indisputably  estab- 
lished in  this  case,  the  court  below  did  not  err  in  telling  the  jury, 
as  it  did,  in  effect,  that  in  view  of  this  established  fact,  the  use 
of  wood  in  a  coal-burning  engine  engaged  in  propelling  a  train 
of  cars  constitutes  an  act  of  negligence.  The  petition  for  a  re- 
hearing is  overruled, 

Fire«-U»«  of  W.ood  as  Fuel   \n   Engine..— It  is  held  in  New  York  to  be 

the  n)^ht  of  a  railroad  company  to  use  any  kind  of  fuel  in  common  use. 
even  inferior,  unless  its  use  was  known  to  be  hazardous.  Collins  v. 
New  York,  etc..  R.  Co.,  5  Hun  (N,  Y.).  499.  But  it  is  negligence  on  the 
part  of  a  railroad  engineer  to  use  wood  in  a  coal-burning  engine,  for  the 
reason  that  the  meshes  in  the  wire  netting  used  to  prevent  the  escape  of 
sparks  arc  made  much  larger  when  coal  only  is  used  for  fuel,  and  the  fire 
sparks  from  wood  are  much  more  dangerous  l>ecause  they  retain  the  fire 
for  a  much  greater  length  of  time.  Chicago  &  A.  R.  Co.  v.  Quaiiiiancc, 
58  III.  389. 

In  St.  Joseph,  etc.,  R.  Co.  v..  Chase,  1 1  Kan.  47,  which  was  an  action 
against  a  railroad  company  for  negligently  permitting  sparks  to  escapeand 
thereby  setting  tire  to  plaintiff's  property,  it  was  held  that  where  all  the 
engines  belonging  to  the  defendant  were  coal-burners,  and  where  it  could 
be  shown  that  it  was  more  dangerous  to  burn  wood  in  a  coal-burner  than 
to  burn  coal  therein,  it  was  competent  for  the  plaintiff  to  showthat  the 
defendant  was  burning  wood  in  its  engines  in  general,  without  shci'-ing 
more  particularly  that  wood  was  burned  in  the  particular  engine  that 
caused  the  fire. 

In  New  Brunswick  R.  Co.  v.  Robinson.  11  Sup.  Ct.  of  Canada,  689,  29 
Am.  &  Eng.  R.  Cas.  132,  R,  owned  a  barn  situated  about  two  hundred 
feet  from  the  New  Brunswick  R.  Co.'s  line,  and  such  barn  was  destroyed 
by  fire,  caused,  as  was  alleged,  by  sparks  from  the  defendant's  engine. 
An  action  was  brought  to  recover  damages  for  loss  of  said  barn  and  its 
contents.  On  the  trial  it  appeared  that  the  fuel  used  by  the  company 
over  this  line  was  wood,  and  evidence  was  given  to  the' effect  that  coaJ 
was  less  apt  to  throw  out  sparks.  It  also  appeared  that  at  theplace  where 
the  fire  occurred  there  was  a  heavy  up  grade,  necessitating  a  full  head  of 
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steam,  and  therefore  increasing  the  danger  to  surrounding  property.  The 
jury  found  that  the  defendant  did  not  use  reasonable  care  in  running  the 
engine,  but  in  what  the  want  ol  such  care  consisted  did  not  .appear 
by  their  finding.  Held,  reversing  the  judgment  of  the  court  below,  that 
the  company  were  under  no  obligation  to  use  coal  for  fuel,  and  the  use  of 
wood  was  not  in  itself  evidence  of  negligence;  that  the  finding  of  the 
jury  on  the  question  of  negligence  was  not  satisfactory,  and  that  therefore 
there  should  be  a  new  trial. 


Chicago,  Milwaukee  and  St.  Paul  R.  Co. 

{Dakota  Supreme  Court,  February  24,  1889.) 

FIra — Proxlmata  CauM— Qu«*tlon  for  Jury. — The  Are  which  caused  the 
injuiy  to  plaintiff's  building  occurred  between  2  and  3  p.m.  A  witness 
testified  that  a  few  minutes  after  the  passing  of  a  train  about  10  a.m.,  he 
discovered  the  fire,  and  that  he  succeeded  in  putting  it  out.  It  was  shown 
by  the  plaintiff  that  the  afternoon  and  forenoon  fires  were  caused  by  the 
same  engine,  and  that  the  original  fire  must  have  backed  against  the  wind 
a  considerable  distance  and  then  run  before  a  stronger  breeze  which 
sprung  up  in  the  afternoon.  Held,  that  the  question  whether  the  fire 
caused  by  the  train  which  passed  during  the  forenoon  was  the  proximate 
cause  of  the  injury  to  plaintiff's  premises  ought  to  have  been  aubmitted  to 
the  jury. 

Appeal  from  District  Court,  Richland  County. 

Action  by  Michael  Plelke  against  the  Chicago,  Milwaukee  & 
St.  Paul  R.  Co.  to  recover  damages  for  loss  of  property  result- 
ing  from  a  fire  caused  by  one  of  defendant's  engines.  The  de- 
fendant appeals  from  a  judgment  for  the  plaintiff.  The  diagram 
on  the  following  page  describes  the  situation  of  premises: 

Alfred  Waller  for  appellant. 

W.  S.  Lauder  for  respondent. 

Tripp,  C.J. — This  is  an  action  brought  to  recover  for  dam- 
ages sustained  by  fire  alleged  to  have  been  set  by  defendant's 
engine  upon  its  right  of  way,  which  spread  and  ex- 
tended to  plaintiff's  land,  destroying  hay,  buildings,  Cu*it>t«i. 
trees,  and  other  property.  There  is  no  contest  be- 
tween plaintiff  and  defendant  but  that  the  fire  occurred  which 
did  the  damage,  and  that  the  amount  of  damages  found  by  the 
jury  is  a  reasonable  and  proper  amount;  but  the  defendant  in- 
sists that  it  did  not  set  the  lire,  and  that  the  evidence  is  insuf- 
ficient to  sustain  the  verdict  in  that  respect. 
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DirectlMi  of  Itw  Wind. 
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It  appears  from  the  abstract  in   the  case  that  in  the  fall  of 
Fmu.  1885,  some  time  in   the  last  part  of  September  or 

fore  part  of  October,  the  defendant's  railway  ran  and 
was  located  across  sections.  6,  7,  and  18,  township  135,  range  149, 
extending  in  a  north-westerly  direction.  The  plaintiff  was  the 
owner  of  certain  lands  in  section  5,  about  a  mile  in  a  north- 
easterly direction  from  where  the  fire  was  first  discovered.  The 
theory  of  the  plaintiff  is  that  the  train  of  defendant,  passing 
south  in  the  forenoon,  set  fire  to  the  dry  grass  upon  its  right  of 
way  adjoining  the  land  of  one  Johnson,  in  section  7;  that  this 
fire  backed  south  against  the  wind  during  the  forenoon,  and 
was  the  same  fire  that  was  discovered  in  the  afternoon  running 
in  a  north-easterly  direction,  and  which  damaged  the  plaintiff. 
There  is  a  section  road  running  east  and  west  between  sections 
6  and  s  on  the  north,  and  7  and  8  on  the  south.  In  section  7, 
immediately  south  of  this  road,  and  adjoining  the  railroad  on 
the  east  side,  was  a  field  of  breaking,  belonging  to  one   Erick 
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Johnson,  extending  north  and  south  about  one  half  mile,  and 
occupying  the  triangular  piece  of  land  on  the  east  side  of  the 
railroad,  except  a  small  piece  of  prairie  in  the  angle  where  the 
railroad  and  highway  cross  each  other,  and  a  small  building 
spot  south  of  the  highway,  and  between  it  and  the  breaking. 
Along  the  railway,  and  between  the  road-bed  and  breaking,  the 
right  of  way  was  covered  with  dry  grass,  some  of  which  had 
been  mowed,  and  lay  upon  the  ground.  Along  this  right  of 
way,  and  parallel  with  the  railroad,  there  was  also  a  carriage 
road  used  by  teams  and  carriages. 

Lindgren,  a  witness  for  the  plaintiff,  testified  that  during  the 
forenoon  he  was  at  work  on  his  place  on  section  6,  north  of  the 
section-line  road,  and  saw  the  defendant's  train  go  south,  and 
that  in  a  few  moments  thereafter  a  fire  sprang  up  along  the 
right  of  way  "close  into  the  track,"  at  about  the  southern  angle 
of  the  triangular  piece  of  prairie  between  the  Johnson  breaking 
and  the  railroad ;  that  this  fire  burned  over  this  sma!)  piece  of 
prairie,  and  burned  up  to  Johnson's  buildings,  but  that  he  suc- 
ceeded in  saving  the  buildings  and  stacks,  and  "put  out  the 
fire;"  that  after  dinner,  and  about  2  o'clock  in  the  afternoon,  he 
discovered  "another  fire"  about  40  rods  further  south,  and  at 
the  south  extremity  of  Johnson's  breaking;  that  the  wind  was 
then  blowing  from  the  south-west  towards  the  plaintiff's  prem- 
ises, which  it  soon  reached,  and  did  the  damage  complained 
of.  This  witness  did  not  see  any  fire  after  the  fire  in  the  fore- 
noon until  the  fire  about  3  o'clock  P.M.,  nor  did  any  one  but 
him  see  the  fire  in  the  forenoon.  Witness  was  permitted  to 
give  his  opinion  that  the  fire  he  saw  in  the  morning  backed 
south  against  the  wind  until  it  got  past  the  Johnson  breaking. 
and  then  was  carried  in  a  north-easterly  direction  onto  the  land 
of  plaintiff;  and  one  other  witness,  Mr.  Dow,  one  of  plaintiff's 
attorneys,  was  permitted  to  testify  that  something  over  a  week 
after  the  fire  he  examined  the  premises,  and  found  the  prairie 
grass  on  defendant's  right  of  way  between  the  road-bed  and  the 
Johnson  breaking  burned  off,  and  the  entire  right  of  way  west 
of  the  breaking  burned  over. 

Defendant  contends,  first,  that  the  evidence  was  insufficient 
to  prove  there  was  any  fire  in  the  forenoon;  second,  that  there 
is  no  evidence  to  prove  that  the  fire  in  the  forenoon  and  the  fire 
in  the  afternoon  were  the  same. 

I.  It  is  true  that  much  suspicion  is  thrown  upon  the  evidence 
of  Lindgren  as  to  the  fire  he  claims  to  have  extinguished  west 
of  the  Johnson  breaking.     The  land  in  that  vicinity 
is  shown  to  be  comparatively  level,  with  nothing  to  5^",*'J'"*° 
obstruct  the  vision  for  several  miles,  and  along  the  ,,0,. 
entire  right  of  way  where  the  fire  is  claimed  to  have 
originated.    A  number  of  people  were  at  work  during  the  en- 
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tire  forenoon  in  the  vicinity,  and  in  fuH  view  of  the  premises. 
Mr.  Marty,  a  witness  for  the  plaintiff  and  defendant,  both  tes- 
tified that  he  was  at  work  in  section  8,  across  a  quarter  section 
from  the  Johnson  breaking,  and  in  full  view  of  it ;  that  he  was 
ploughing  during  the  forenoon;  that  he  saw  no  fire,  and  that  if 
there  had  been  a  fire  he  could  and  probably  would  have  seen  it ; 
that  the  first  fire  he  saw  was  about  2  o'clock  in  the  afternoon, 
south  of  the  Johnson  breaking.  Erick  Johnson,  the  owner  of 
the  Johnson  breaking  and  premises,  testified  that  he  was  away 
from  home  during  the  forenoon  ;  that  when  he  got  home  in  the 
afternoon  the  fire  had  gone  past  his  place  to  the  north-east,  and 
that  Lindgren,  the  witness,  was  there,  and  had  his  oxen  and 
team  there,  and  told  him  (Johnson)  that  he  had  put  out  the  fire 
around  his  (Johnson's)  place,  but  did  not  say  anything  about  a 
fire  in  the  forenoon.  Swan  Swanson  testified  that  during  the 
forenoon  he  was  ploughing  on  the  east  side  of  the  railroad,  and 
south  of  the  Johnson  premises,  and  saw  no  fire  during  the  fore- 
noon ;  that  he  was  at  Anderson's  place  on  section  8,  east  of  the 
school-house,  when  the  fire  started  on  the  right  of  way  south  of 
the  Johnson  breaking,  and  that  it  was  "  round  like — just  as  if  it 
had  been  lately  started."  Ole  Anderson,  for  whom  Swanson 
worked,  testified  that  during  the  forenoon  he  was  ploughing  in  sec- 
tion a,  at  the  south-east  comer  of  the  north-west  quarter;  that 
there  was  nothing  to  obstruct  his  view,  and  that,  if  there  had 
been  a  fire  on  the  right  of  way,  he  could  and  probably  would 
have  seen  it ;  and  he  further  ventures  the  opinion  that  he  "  don't 
believe  there  was  any  such  fire  there  in  the  forenoon  ;"  that  he 
was  at  his  own  house  when  the  afternoon  fire  started  {  that  it 
started  directly  west  of  his  house,  and  west  of  the  school-house, 
and  south  of  the  Johnson  breaking — about  Jo  or  6o  rods ;  that 
he  raised  up  from  his  seat,  and  said  to  Swan,  "There  is  a  fire 
just  starting;"  and  that  it  was  just  about  2  o'clock  at  that  time. 
Ethleen  Kuppenberg,  a  school-teacher,  was  at  the  school-house 
in  section  7,  west  of  Anderson'S  house,  towards  the  railroad,  and 
testified  that  she  was  "on  the  watch  for  prairie  fires;"  that  the 
first  fire  she  saw  was  about  2j  P.M.,  directly  west  from  the 
school-house,  near  the  railroad  ;  that  "  it  had  just  started  ;"  that 
she  is  positive  as  to  the  time,  owing  to  her  recess  that  day ; 
and  that  she  never  heard  of  any  forenodn  fire  until  a  week  ago. 
The  evidence  as  to  the  forenoon  fire  rests  almost  entirely  upon 
the  testimonyof  Lindgren.  No  one  else  saiy  it,  though  they  had 
nearly  equal  opportunities  with  him,  and  were  no  doubt  actuated 
by  the  usual  vigilance  that  characterizes  the  observation  of  the 
farmer  at  that  time  of  year  with  reference  to  prairie  fires.  There 
was,  however,  no  impeachment  of  this  \vitness.  He  swore  posi- 
tively to  the  facts,  as  he  claimed  them,  and  no  motive  was  shown 
for  wilful  false  swearing  upon  his  part.    The  jury  have  had  the  op- 
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portunity  of  seeing  the  witnesses,  and  weighing  their  testimony, 
under  the  instructions  of  the  court ;  and  the  lower  court  has  de- 
nied a  new  trial  on  this  ground,  and  we  cannot,  without  violence 
to  the  law  governing  appellate  courts,  disturb  the  finding. 

2.  Is  there  sufficient  evidence  to  prove  that  the  fire  in  the 
forenoon  and  the  fire  in  the  afternoon  were  the  same  fire  ?  A 
careful  analysis  of  the  evidence,  and  the  proceedings 
had,  convinces  us  that  one  proposition  of  law  has  been  i^f»i»  *>"• 
entirely  overlooked  in  the  trial  and  consideration  of  ';^J5u™i7 
this  case;  and  while  we  deem  the  question  properly  uaiuis. 
here,  under  the  exceptions  taken,  no  reference  has 
been  made  to  it  directly  in  the  argument  of  counsel,  nor  was  it 
mooted  in  the  trial  of  the  lower  court;  and  that  is,  the  entire 
absence  of  any  evidence  to  show  that  the  fire,  if  it  resulted  from 
the  forenoon  tire,  was  a  continuous  one,  of  that  the  fire  in  the 
forenoon  was  the  proximate  cause  of  the  damage  sustained  by 
the  plaintiff.  It  was  from  a  mile  to  a  mile  and  a  half  from  the 
initial  point  of  the  fire  first  seen  in  the  afternoon  to  the  premises 
of  the  plaintiff.  The  fire,  in  its  most  direct  course,  must  cross 
the  farm  of  several  others,  besides  the  highway ;  and  while  the 
fire  been  at  the  right  of  way  in  the  afternoon,  or  the  "  afternoon 
fire"  as  it  is  designated  by  the  witnesses  themselves,  is  shown  to 
have  been  continuous,  there  is  not  only  an  entire  absence  of  any 
showing  that  the  fire  seen  by  Lindgren  continued  to  burn  and 
was  the  same  fire  that  did  the  injury,  but  the  positive  evidence  is 
that  the  forenoon  fire  was  entirely  extinguished.  At  most,  there 
is  a  mere  opinion  of  the  witnesses  that  the  forenoon  fire  backed 
up  and  became  the  afternoon  fire ;  and  there  is  some  evidence 
that  the  right  of  way  along  which  it  would  have  made  such, 
journey  was  burned  over.  But  all  this  could  have  been  done  by 
the  fire  seen  first  in  the  afternoon.  It  could  have  run  west  of 
the  breaking  at  the  same  time  it  ran  east.  No  one  pretends  to 
say  it  did  not,  and,  if  the  evidence  of  Lindgren  is  to  be  believed, 
there  was  but  little  left  on  the  west  side  of  the  breaking  to  bum 
when  he  put  out  the  forenoon  fire.  Besides,  the  witness  Dow 
testifies  that  the  right  of  way  was  burned  out  clean.  "  This 
strip  was  burned  clean  out,  close  to  the  road  here,  next  the 
building, — burned  clean  from  the  track  and  the  breaking,  down 
to  the  point  right  at  the  south  end  of  the  breaking."  And  this 
he  repeats  several  times, — "  burned  right  up  closeto  the  railroad 
track."  This  is  not  usual  with  back  fires.  This  testimony  would 
tend  to  show  that  it  was  burned  by  a  direct  fire  from  the  south. 
There  is  no  evidence  upon  which  the  court  can  say  the  jury 
would  be  warranted  in  finding  the  fire  of  the  forenoon  was  the 
proximate  cause  of  plaintiff's  loss.  There  is  no  direct  evidence 
to  prove  this  fact,  but  the  direct  evidence  is  to  the  contrary,  and 
88  A.  &  K  R.  Cu.  -as 
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the  circumstances  relied  upon  to  prove  such  theory  tend  as 
strongly,  and  more  so,  to  prove  the  opposite  one. 

The  doctrine  of  proximate  and  remote  cause  has  undergone 
great  discussion  in  this  country  and  in  England  ;  and,  while  the 
courts  have  attempted  to  define  what  is  proximate  and 
''""'■■'^  what  is  remote  damage,  it  maybe  truthfully  said : 
",™  "  There  can  be  no  fixed  and  immediate  rule  upon  the 

subject  that  can  be  apphed  to  all  cases.  Much  must 
therefore  depend  upon  the  circumstances  of  each  particular 
case."  Page  v.  Bucksport,  64  Me.  53,  The  difficulty  is  not  in 
the  trutJi  of  the  maxim,  causa  proxima  non  remola  spectatur,  but 
in  its  application.  Grecnleaf  lays  down  the  rule  that  "  the  dam- 
age to  be  recovered  must  always  be  the  natural  and  proximate 
consequence  of  the  act  complained  of."  2  Greenl.  Ev.  §  256. 
Parsons,  after  referring  to  the  confusion  in  which  the  question 
is  left  by  the  decisions,  says:  "We  have  been  disposed  to  think 
that  there  is  a  principle  derivable,  on  the  one  hand,  from  the 
general  reason  and  justice  of  the  question;  and,  on  the  other 
hand,  applicable  as  a  test  in  many  cases,  and  perhaps  useful,  if 
not  decisive,  in  all.  It  is  that  every  defendant  shall  be  held 
liable  for  all  of  those  consequences  which  might  have  been  fore- 
seen and  expected  as  the  result  of  his  conduct,  but  not  for  those 
which  he  could  not  have  foreseen,  and  was  therefore  under  no 
moral  obligation  to  take  into  his  consideration."  2  Pars.  Cont. 
180. 

Proximate  and  remote  damages  are  the  result  of  proximate 
and  remote  causes,  reasoning  in  an  inverse  order.  Strictly  speak- 
ing, there  are  no  remote  causes  and  no  remote  damages;  the 
proximate  cause  is  that  which  produces  the  damage.  The 
remote  cause  is  used,  by  comparison,  as  the  irresponsible  agent 
which  seeks  shelter  behind  the  responsible  one.  The  proximate 
cause  is  the  vis  major  which  intervenes  and  usurps  the  place  of 
the  primary  force,  or  unites  with  and  overcomes  it,  so  as  to  be- 
come the  principal  and  real  cause  of  the  damage  sustained;  or 
it  is  the  primary  cause,  traced  back  through  intervening  and 
intermediate  causes,  by  natural  and  continuous  succession,  from 
the  injury  resulting  to  the  wrong  committed.  The  intermis- 
sions existing,  the  time  elapsing,  or  minor  cause  intervening,  do 
not  affect  the  conclusion,  so  that  the  original  cause  be  continu- 
ously operative  as  the  principal  factor  in  producing  the  final 
result.  The  cases  have  generally  arisen  where  a  large  number 
j,  ^  of  buildings,  separate  and  detached  from  each  other, 

•trMtieiar  have  been  successively  destroyed;  and,  while  the 
wMr«t«  kiiid<  cases  are  by  no  means  harmonious,  we  think  it  may 
liSr*"'**"'"  ^^  safely  stated  that  whenever  the  fire  has  beer  of 
that  character  that  the  firing  of  the  second  or  third 
building,  or  others  in  succession,  was  the  direct  and  natural  result 
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of  the  firing  of  the  first,  under  the  circumstances  of  the  case,  the 
original  fire  was  the  proximate  cause.  But  if  tlie  location  of  the 
buildings  was  so  remote,  or  the  location  and  circumstances  such, 
that  the  party  committing  the  wrong  could  not  naturally  have 
expected  such  a  result,  or  such  result  would  not  naturally  have 
flowed  from  such  a  cause,  then  it  is  not  proximate,  but  remote. 
The  cases  of  Ryan  v.  New  York  Cent.  R.  Co..  35  N.  Y.  214, 
and  Pennsylvania  R.  Co.  -u.  Kerr,  62  Pa.  St  353,  are  generally 
cited  as  holding  that,  as  a  matter  of  law,  the  firing  of  the  second 
building  by  taking  fire  from  the  first  is  remote,  and  not  proxi- 
mate; but  1  think  a  careful  study  of  these  cases,  and  a  limita- 
tion of  the  doctrine  announced  to  the  facts  of  such  case,  will 
bring  them  in  line  with  the  decisions  of  other  states  where  no 
statutes  have  intervened  to  govern  the  opinion  of  the  courts. 
Chief  Justice  Thompson  in  Pennsylvania  R.  Co,  v.  Kerr,  supra, 
uses  the  following  language  :  "  There  might  possibly  be  cases  in 
which  the  causes  of  disaster,  although  seemingly  removed  from 
the  original  cause,  are  still  incapable  of  distinct  separation  from 
it.  ...  The  maxim  of  causa proxima  non  remota  spectatur  is  not 
to  be  controlled  by  time  or  distance,  but  by  the  succession  of 
events."  And  such  is  the  view  taken  of  these  cases  in  the 
states  where  they  were  rendered.  Pennsylvania  R.  Co.  v.  Hope, 
80  Pa.  St.  373  ;  Webb  V.  Rome,  W.  &  O.  R.  Co.,  49  N.  Y.  4za 
The  rule  is  very  clearly  and  succinctly  stated  in  Milwaukee  &  St. 
P.  R.  Co.  V,  Kellogg,  94  U.  S.  475,  a  case  in  which  a  steamboat 
had  set  fire  to  an  elevator,  which  communicated  to  a  mil!  and 
lumber-yard,  disconnected  and  distant  therefrom  about  388  feet. 
The  lower  court  had  been  asked  to  charge,  as  a  matter  of  law, 
that  the  injury  was  too  remote,  and  the  refusal  of  the  court  so 
to  charge  was  alleged  as  error ;  and  the  supreme  court,  on  ap- 
peal, in  affirming  the  action  of  the  lower  court,  and  holding  that 
under  the  circumstances  of  that  case  it  was  a  proper  question 
for  the  jury,  says :  "  The  true  rule  is  that  what  is  the  proximate 
cause  of  an  injury  is  ordinarily  a  question  for  the  jury.  It  is  not 
a  question  of  science,  or  of  legal  knowledge.  It  is  to  be  deter- 
mined as  a  fact,  in  view  of  the  circumstances  of  fact  attending  it. 
The  primary  cause  maybe  the  proximate  cause  of  a  disaster, 
though  it  may  operate  through  successive  instruments,  as  an 
article  at  the  end  of  a  chain  may  be  moved  by  force  applied  to 
the  other  end,  that  force  being  the  proximate  cause  of  the 
movement,  or  as  in  the  oft-cited  case  of  the  squib  thrown  in  the 
market-place.  Scott  v.  Shepherd,  2  W.  Bl,  892.  The  question 
always  is,  was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury, — a  continuous  operation?  Did 
the  facts  constitute  a  continuous  succession  of  events,  so 
linked  together  as  to  make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening  between  the  wrong  and 
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the  injury?  It  is  admitted  that  the  rule  is  difficult  of  application. 
But  it  isgenerally  held  that,  in  order  to  warrant  a  finding  that  neg- 
ligence, or  an  act  not  amounting  towanton  wrong,  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligence  or  wrongful 
act,  and^that  it  ought  to  have  been  foreseen,  in  the  light  of  the  at- 
tending circumstances.  .  .  .  We  do  not  say  that  even  the  natural 
and  probable  consequences  of  a  wrongful  act  or  omission  are  in 
all  cases  to  be  chargeable  to  the  misfeasance  or  nonfeasance. 
They  are  not  when  there  is  a  sufficient  and  independent  cause 
operating  between  the  wrong  and  the  injury.  In  such  a  case 
the  resort  of  the  sufferer  must  be  to  the  originator  of  the  inter- 
mediate cause.  But,  when  there  ia  no  intermediate  efficient 
cause,  the  original  wrong  must  be  considered  as  reaching  to  the 
effect,  and  proximate  to  it.  The  inquiry  must  therefore  always 
be  whether  there  was  any  intermediate  cause  disconnected 
from  the  primary  fault,  and  self-operating,  which  produced  the 
injury.  ...  In  the  nature  of  things,  there  is  in  every  transac- 
tion a  succession  of  events,  more  or  less  dependent  upon  those 
preceding,  and  it  is  the  province  of  the  jury  to  look  at  this  suc- 
cession of  events  or  facts,  and  ascertain  whether  they  are  natu- 
rally and  probably  connected  with  each  other  by  a  continuous 
sequence,  or  are  discovered  by  new  and  independent  agencies; 
and  this  must  be  determined  in  view  of  the  circumstances  ex- 
isting at  the  time." 

New  Jersey,  in  a  carefully  considered  case,  staes  the  rule  as 
follows :  "  In  the  rule  which  limits  a  recovery  for  a  tort  to  those 
damages  which  are  its  natural  and  proximate  effects,  the  natural 
effects  are  those  which  might  reasonably  be  foreseen, — those 
which  occur  in  an  ordinary  state  of  things;  and  the  proximate 
effects  are  those  between  which  and  the  tort  there  intervenes 
no  culpable  and  efficient  agency."  Wiley  v.  West  Jersey  R.  Co, 
44  N.  J.  Law,  247.  Apd  in  Maryland  the  courts  have  adopted 
the  same  rule:  "In  a  case  where  the  fire  has  not  been  commu- 
nicated directly  to  the  plaintiff's  property  by  sparks  or  cinders 
from  the  locomotive,  as  where  it  has  spread  from  its  first  begin- 
ning, and  thus  been  communicated  indirectly  to  the  plaintiff's 
property,  it  is  a  question  proper  to  be  submitted  to  the  jury  to 
determine,  from  all  the  facts  of  the  case,  whether  the  injury  com- 
plained of  is  the  natural  consequence  of  the  defendant's  negli- 
gence, or  whether  it  has  been  caused  by  'some  intervening 
force  or  power,  which  stands  naturally  as  the  cause  of  the  mis- 
fortune.'" Annapolis  &  E,  R.  Co.  v.  Gantt,  39  Md.  115,11 
Amer.  Ry.  Rep.  210.  Justice  Miller  in  Lousiana  Mut.  Ins.  Co. 
V.  Tweed,  7  Wall.  (U.  S.)  52,  says:  "One  of  the  most  valuable 
of  the  criteria  furnished  us  by  these  authorities  is  to  ascertain 
whether  any  new  cause  has  intervened  between  the  fact  accom- 
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plished  and  the  alleged  cause.  If  a  new  force  or  power  has  in- 
tervened of  itself  sufficient  to  stand  as  the  cause  of  the  misfor- 
tune, the  other  must  be  considered  as  too  remote." 

In  Fent  v.  Toledo,  P.  &  W.  R.  Co.,  59  111.  349,  the  facts  were 
similar  to  those  in  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  supra. 
'the  railway  company  had  set  fire  to  a  Warehouse  by  sparks 
from  its  engine,  which  had  communicated  to  plaintiff's  buildings, 
about  200  feet  distant,  but  disconnected  therefrom  ;  and  Judge 
Lawrence,  in  a  very  well-considered  opinion,  goes  over  the  whole 
doctrine,  English  and  American,  and  criticises  the  cases  of  Ryan 
».  New  York  Cent.  R.  Co.  and  Pennsylvania  R.  Co,  v.  Kerr, 
supra,  with  much  severity,  as  announcing  a  doctrine  at  variance 
with  the  decisions  of  all  other  American  courts,  and  as  standing 
alone.  This  case  was  before  the  supreme  court  on  appeal  from 
the  decision  of  the  lower  court  in  sustaining  a  demurrer  to  evi- 
dence, under  the  practice  of  that  state;  the  question  being 
whether,  as  a  matter  of  law,  the  injury  was  remote.  The  court 
held  that  it  was,  under  the  facts  of  that  case,  a  proper  question 
for  the  jury,  and  reversed  the  case.  In  delivering  the  opinion  of 
the  court  judge  Lawrence  laid  down  the  rule  as  follows:  "  If  a 
loss  has  been  caused  by  the  act,  and  it  was,  under  the  circum- 
stances, a  natural  consequence  which  any  reasonable  person 
could  have  anticipated,  then  the  act  is  a  proximate  cause, 
whether  the  house  burned  was  the  first  or  the  tenth, — the  latter 
being  so  situated  that  its  destruction  is  a  consequence  reasonably 
to  be  anticipated  from  setting  the  first  on  fire.  If,  on  the  other 
hand,  the  fire  has  spread  beyond  its  natural  limits  by  means  of  a 
new  agency, — if,  for  example,  after  its  ignition,  a  high  wind 
should  arise,  and  carry  burning  brands  to  a  great  distance,  by 
which  a  fire  is  caused  in  a  place  that  would  have  been  safe  but 
for  the  wind, — such  a  loss  might  fairly  be  set  down  as  a  remote 
consequence,  for  which  the  railway  company  should  not  be  held 
responsible."  In  a  later  case  in  that  same  state  {Toledo,  W.  & 
W.  R.  Co.  V.  Muthersbaugh,  71  III.  572),  the  second  building 
was  situated  loi  rods  from  the  first  building  set  on  fire  from  tlje 
engine.  It  was  covered  with  straw,  and  there  were  no  inter- 
mediate buildings.  A  high  wind  was  blowing  in  a  direct  line 
towards  it  from  the  first  building  burned.  The  court  held,  as  a 
matter  of  law,  that  the  injury  was  too  remote;  citing  with  ap- 
proval the  rule  announced  by  Judge  Lawrence  in  Fent  v.  Toledo, 
P.  &  W.  R.  Co.,  supra. 

Rorer  on  Railways,  after  an  elaborate  review  of  the  authorities, 
states  the  doctrine  derived  therefrom  as  follows :  "  To  our  mind 
the  American  cases  clearly  recognize  seven  classes  of  cases 
settled  by  authorities  in  regard  to  damages  by  fire  communi- 
cated from  engines  of  railroad  corporations,  each  of  which  is  to 
be  r^arded  as  controlling,  and  as  a  rule  of  decision,  within  its 
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own  respective  judicial  spheres,  (i)  That,  except  where  altered 
by  express  statutory  enactment,  there  prevails,  everywhere  in 
the  American  courts,  the  well-known  common-law  rule  that  one 
is  not  liable  for  the  consequences  to  others  of  a  prudent  and 
lawful  use  of  fire  upon  his  own  premises,  if  without  fault  or  neg- 
ligence on  his  part,  although  it  escapes,  if  without  his  fault,  to 
that  of  his  neighbor,  and  do  him  an  injury  there.  {2)  That  one 
is  liable  for  an  injury  that  occurs  to  another  by  an  imprudent  or 
unlawful  use  of  fire  on  his  own  premises;  or,  if  properly  used 
there,  then  for  negligently  suffering  it  to  escape  to  the  premises 
of  another,  whereby  a  damage  is  done  to  the  owner  thereof. 
(3)  But,  to  sustain  an  action  in  such  cases,  the  injury  must  be 
the  direct  and  proximate  result  of  soleiy  the  act  complained  of; 
or,  in  other  terms,  the  act  complained  of  must  alone  have  been 
the  direct,  proximate,  and  sole  cause  of  the  injury  and  damage 
sustained,  and  not  merely  remotely  so.  (4)  That  the  cause  of 
the  injury,  is  proximate,  and  the  damage  is  the  proximate  re- 
sult thereof,  so  long  as  tlie  fire  is  continuous  in  its  progress  and 
ravages,  by  an  unbroken  chain  or  connection.  (5)  That  the 
cause  of  the  injury  is  but  remote,  and  the  damage  is  but  the  re- 
mote result  thereof,  as  to  all  the  ravages  of  the  fire  caused  by  a 
rekindling  thereof,  or  communication  of  it  anew,  from  and  be- 
yond where  there  occurs  an  open  break  in  the  burning  or  chain 
of  its  continuity ;  that  in  such  latter  case  the  first  fire,  and  not 
the  original  negligence  of  the  party  setting  it  out,  is  the  cause  of 
the  latter,  and  of  the  injury  done  thereby;  and  that,  therefore, 
the  original  setting  out  and  the  latter  injury  are,  in  their  relations 
to  each  other,  remote,  and  no  liability  exists.  (6)  Under  the 
statute  in  Massachusetts,  the  rule  of  liability,  as  settled  in  the 
courts  of  that  state  is,  that  railroad  corporations  are  absolutely 
liable  for  all  damages  caused  by  fire  communicated  from  their 
engines,  irrespective  of  the  question  of  negligence,  (7)  That  by 
statute  in  some  others  of  the  states,  where  the  negligence  of  the 
company  is  yet  an  ingredient  of  liability,  the  injury  is  made  to 
be  presumptive  evidence  of  negligence,  and  the  burden  is  shifted 
on  to  the  railroad  companies,  defendants,  to  negativdhe  same 
by  proof  of  proper  care,"     2  Ror.  R.  806-808. 

The  case  of  Doggett  v.  Richmond,  etc.,  R.  Co.,  78  N.  Car, 
305,  is  parallel,  and  almost  identical,  with  the  one  at  l>ar.  The 
original  fire  set  by  the  engine  occurred  about  10  or  il  o'clock  in 
the  forenoon,  and,  having  run  across  the  lands  of  several  per- 
sons, and  burned  several  fences,  had  been  extinguished,  as  was 
supposed,  before  it  reached  the  land  and  fence  of  plaintiff;  but 
later,  and  somewhere  about  3  o'clock  in  the  afternoon,  the  fire 
was  discovered  burning  the  fence  of  plaintiff,  and  subsequently 
did  the  damage  complained  of.  It  was  presumed  that  the 
original  fire  of  the  forenoon  had  not  been  all  extinguished,  and 
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was  rekindled  by  the  wind.  There  was  no  direct  evidence, 
otherwise  than  could  be  conjectured  from  its  path,  to  connect 
the  fire  of  the  forenoon  with  that  of  the  afternoon  fire  which  did 
the  damage.  The  court,  in  reviewing  the  judgment  of  the  lower 
court  upon  a  verdict  against  the  company,  says;  "The  fire  had 
been  checked,  and  was  supposed  to  have  been  extinguished  by 
those  who  had  been  contending  with  it,  and  they  had  retired 
from  the  ground.  Here  was  a  cessation  of  the  cause,  a  rest, — 
an  interval  of  what  duration  is  not  stated.  What  occurred 
afterwards,  resulting  in  the  plaintiff's  injuries,  was  remote  dam- 
age, which  could  not  be  reasonably  foreseen  or  anticipated  by 
the  defendant  as  a  necessary  or  probable  result  of  the  first  negli- 
gence; and  in  point  of  fact  those  who  were  on  the  ground,  and 
the  witnesses  and  the  actors  at  the  point  of  conflagration,  and 
whose  judgment  is  entitled  to  most  weight,  did  not  anticipate  a 
further  spread  of  the  fire.  These  persons  were  the  neighbors, 
and  probably  the  owners  of  the  fences  on  fire,  and  as  such  were 
most  deeply  interested  in  securing  themselves  against  present 
and  future  danger.  If  they  did  not  contemplate  a  renewed  out- 
break of  the  fire,  upon  no  reasonable  hypothesis  can  it  be  as- 
sumed that  the  defendant  contemplated  it  as  a  necessary  or 
probable  result  of  the  first  cause.  The  facts  do  not  constitute 
such  a  continuous  succession  of  events,  so  linked  together  as  to 
become  a  natural  whole,  which  would  make  it  a  case  of  proxi- 
mate damages ;  but  the  chain  of  events,  by  the  temporary  cessa- 
tion and  extinguishment  of  the  fire,  was  so  broken  that  it  be- 
came independent,  and  the  final  result  cannot  be  said  to  be  the 
natural  and  probable  consequence  of  the  primary  cause, — the 
neghgence  of  the  defendant.  The  maxim  here  applies,  causa 
proximo  non  remota  spectatur." 

.  Let  us  apply  the  doctrine  of  these  cases  to  the  one  at  bar; 
and  conceding,  as  the  jury  must  have  found,  the  fact 
to  be  that  there  was  a  fire  in  the  forenoon,  there  must  s,a»— PrUri- 
have  been  a  number  of  hours  intervening  between  the  pIm  ippUeii  lo 
time  the  first  fire  was  supposed  to  have  been  extin-  «"•»"•"• 
guished  and  the  time  the  second  fire  was  discovered, 
Lindgren  testifies  that  it  was  about  1 1.30  A.M.,  but  several  wit- 
nesses swear  that  he  had  told  them  at  other  times  prior  to  the 
trial  that  it  was  about  10.30  A.M.;  and  the  time-tables  which 
were  in  evidence  fixed  the  time  for  the  departure  of  this  train 
from  the  station  north  at  9.05  A.M.,  and  the  time  of  its  arrival  at 
the  station  south  as  9.55.  The  evidence,  however,  showed  that 
that  train  was  frequently  late  ;  so  that  the  probability  is  that  the 
fire  did  not  occur  later  than  some  time  between  10  and  11  A.M. 
The  witnesses  substantially  agree  that  the  afternoon  fire  occurred 
some  time  between  2  and  3  P.M.,  so  that  there  must  have  existed 
an  interval  of  at  least  three  or  four  hours  between  the  time  the 
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first  fire  was  extinguished  and  the  occurrence  of  the  second  fire. 
The  testimony  is  that  the  wind  came  up  strong  from  the  south- 
west at  about  2  o'clock,  and  that  the  fire  spread  with  great 
rapidity.  Can  it  be  said  that  the  defendant,  if  it  set  the  first  fire, 
could  have  anticipated  such  a  result?  Couid  it  be  presumed  to 
have  foreseen  more  than  the  witness  on  the  ground,  whose  own 
property  was  endangered,  and  who  swears  that  he  put  it  out  and 
went  home?  He  must  not  only  have  presumed  that  the  fire 
would  spread  no  further,  but  he  must  have  felt  sure  and  certain 
that  it  was  extinguished.  An  igniting  or  firing  of  the  prairie 
grass  at  that  season  of  the  year  was  like  bearing  a  lighted  candle 
into  an  open  powder  magazine;  and  if  the  witness,  with  sucli 
danger  confronting  him,  would  have  felt  sufficiently  certain  that 
no  further  damage  could  result  from  the  forenoon  fire,  can  it  be 
said  the  defendant  ought  originally  to  have  foreseen  the  actual 
and  final  result  P  Again,  was  not  the  wind,  which  sprang  up  with 
renewed  force  in  the  afternoon,  the  intervening  agency,  the 
proximate  cause,  which  produced  the  injury  complained  of?  If 
some  human  agency  had  rekindled  the  smouldering  fire,  and 
scattered  it  aloi^  the  dry,  unburned  grass,  producing  the  same 
result,  no  one  would  have  said  the  first  wrong-doer  was  respon- 
sible for  the  loss  occasioned  by  the  subsequent  fire  ;  and  ought 
the  defendant  to  be  the  more  responsible  because  the  powerwas 
superhuman  ? 

In  each  case  the  question  is.  What  was  the  direct  cause  of  the 
result  ?  There  must  be  an  end  somewhere ;  there 
<ta»>ri*nti,  niust  be  some  piace  at  which  the  courts  will  call  a 
ntt  ckiMi '  halt,  and  say  that  it  will  refuse  longer  to  trace  effect 
to  primary  cause,  where  the  object  is  to  fix  liability 
and  award  compensation  for  damages  sustained  and  wrong  suf- 
fered. If  this  were  not  so,  in  the  infinite  changes  that  occur, 
and  the  intimate  relations  that  exist,  between  ail  agencies,  natural 
and  artificial,  almost  any  man  might  be  liable  to  be  indirectly 
connected  with  a  wrong  committed.  No  better  rule  of  compen- 
sation can  be  devised  than  that  allowed  by  the  rule  making  the 
wrong-doer  liable  for  such  damage  as  might  be  reasonably  antici- 
pated by  him  under  the  circumstances  in  which  he  was  placed 
when  he  committed  the  act  complained  of.  This  rule  has  been 
approved  by  this  court  in  Hannaher  v.  St.  Paul,  M.  &  M.  R.  Co., 
37  N.  W.  Rep.  717  (determined  at  the  February  term  of  this 
court,  1888),  and  the  cases  there  cited,  where  the  rule  is  laid 
down  that,  in  the  construction  of  roads,  bridges,  and  similar 
work,  the  workmen  are  only  required  to  construct  them  in  the 
usual  and  ordinary  manner,  and  are  not  required  to  provide 
against  tornadoes,  cyclones,  and  unusual  superhuman  force. 

But  while  we  are  inclined  to  hold  that  upon  the  testimony  as 
it  is  presented  in  this  case,  that  the  fire  claimed  to  have  been 
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set  by  the  defendant  in  the  forenoon  was  not  the  proximate 
cause  of  plaintiff's  loss,  we  are  not  required  to  pass  (w«|a,,f 
finally  upon  this  question  ;  for  there  was,  in  our  judg-  pminau 
ment,  dearly  a  mistrial  of  this  case,  in  that,  if  the  facts  "■"  ***** 
would  have  warranted  a  submission  of  this  case  to  the  ''"' 
jury,  it  should  have  been. submitted  so  that  this  question  could 
have  been  passed  upon  by  them.  What  is  the  proximate  and 
remote  cause  is  generally  a  question  of  fact,  and  must  be  sub- 
mitted to  the  jury  under  proper  instructions  from  the  court; 
and  while  in  this  case  we  are  inclined  to  think  the  court  was 
warranted  in  refusing  the  instructions  asked  for  by  the  defend- 
ant, and  while  it  is  also  generally  true  that  the  mere  failure  of 
the  court  to  instruct  upon  a  given  proposition,  upon  which  he  is 
not  asked  to  instruct,  is  not  error,  yet,  if  in  his  failure  to  so  in- 
struct the  appellate  court  can  see  from  the  instructions  given 
that  the  jury  were  misled,  it  is  its  duty  to  grant  a  new  trial.  An 
inspection  of  the  charge  in  this  case  reveals  the  fact  that  the 
court  touched  upon  this  question  but  once,  and  he  then  told 
them  :  "  The  negligence  charged  here  is  the  negligence  charged 
in  the  manner  in  which  they  kept  their  right  of  way.  Counsel 
for  plaintiff  desires  me  to  say  that,  it  being  demonstrated  tliat 
this  fire  was  at  a  point  below  the  ploughed  strip,  as  indicated 
upon  the  diagram,  that  being  agreed  to  have  been  in  the  after- 
noon, unless  you  find  as  a  matter  of  fact  that  the  fire  as  seen 
by  Lindgren  has  a  connection  with  this  fire  the  plaintiff  expects 
a  verdict  for  the  defendant;  so  that  takes  away  a  great  deal  of 
my  charge."  This  was  not  only  misleading,  but  if  it  was  meant 
thereby  to  tell  the  jury  that  they  could  find  for  the  plaintiff,  if 
they  find  that  the  second  fire  had  any  connection  with  the  first 
fire,  it  was  error;  for.  as  we  have  seen,  the  jury  must  not  only 
have  found  a  connection  between  the  two  fires, — they  must  also 
have  found  that  the  first  fire,  or  the  wrongful  act  causing  it,  was 
the  proximate  cause  of  the  second  fire,  and  of  the  damage  aris- 
ing therefrom.  This  is  the  only  place  in  the  entire  charge  in 
which  the  court  referred  to  any  connection  between  the  first  and 
second  fire,  and  he  made  this  statement  so  prominent  as  to  tell 
the  jury  that  it  "  took  away  a  good  deal  of  his  charge  "  already 
given.  If  the  cause  was  submitted  to  the  jury  at  all,  it  should 
have  been  submitted  under  such  instructions  as  would  have 
given  them  clearly  to  understand  that  it  was  for  them  to  deter- 
mine whether  the  fire  in  the  forenoon,  claimed  to  have  been  seen 
by  Lindgren,  was  the  direct  and  pro.ximate  cause  of  the  fire  by 
which  the  plaintiff  sustained  the  damage  complained  of.  • 

There  was  clearly  a  mistrial  in  this  case,  and,  as  other  evidence 
may  be  produced  upon  a  new  trial  which  may  connect  the  fire 
in  the  forenoon  with  that  in  the  afternoon,  and  make  it  the 
primary  cause,  the  judgment  of  the  lower  court  is  reversed,  and 
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the  cause  remanded  for  a  new  trial,  subject  to  the  opinion  of 
this  court  therein.     All  the  justices  concur, 

Fir«t— Proximata  and  Remote  CauM  of  Injury. — See  Canada  So.  R.  Co.  v. 
Pheips,35  Am.&Eng.  R.  Cas.  207,  note,  235;  see  aiso  "Fires  Caused  by  the 
Operation  of  Railways."  8Am.  &  Eng.  Encyc.  Law,  p.  13. 


Canadian  Pacific  R.  Co. 

{17  OHtario  Reports.  6.) 

Fir«— Dry  Qrais  at  Side  of  Track.—During  a  very  dry  summer  the  de- 
fendants allowed  brush  and  long  dry  grass  to  remain  uncut  on  thesideof  the 
track  adjoining  the  plaintiff's  farm,  while  they  had  the  day  previous  to  the 
fire,  for  the  protection  of  their  own  property  on  the  other  side  of  the  track, 
burnt  up  the  dry  grass,  etc.,  there.  A  spark  from  defendants'  engine  hav- 
ing set  lire  to  the  dry  grass,  etc.,  adjoining  the  plaintiff's  land,  the  fire  ex- 
tended and  destroyed  his  fences,  growing  crops,  etc.  Held,  that,  the  case 
having  been  properly  submitted  to  the  jury,  a  verdict  for  the  plainilff 
could  not  be  interfered  with. 

This  was  an  action  to  recover  from  the  defendants  damages 
for  the  destruction  by  fire  of  the  plaintiff's  fences,  meadow,  pas- 
ture, horse-rake,  hay,  growing  crops  and  surface  soil  on  his  farm 
in  the  township  of  Oxford,  in  the  county  of  Grenviiie,  which 
fire  the  plaintiff  alleged  in  his  statement  of  claim  was  caused  by 
the  defendants'  negligence  in  allowing  brushwood,  dry  grass, 
rubbish,  and  other  combustible  material  to  remain  on  the  line 
of  their  railway :  and  that  sparks  from  an  engine,  running  on  the 
said  railway,  set  fire  to  such  dry  grass,  rubbish,  etc.,  on  the  line 
of  the  railway,  and  from  thence  spread  to  the  plaintiff's  farm, 
and  destroyed  his  fences,  growing  crops,  etc. 

The  cause  was  tried  before  Street,  J„  and  a  jury,  at  Brock- 
ville,  at  the  Fall  Assizes  of  1888. 

The  St.  Lawrence  &  Ottawa  Railway,  now  owned  by  the  de- 
fendants, runs  through  lot  25,  in  the  sth  concession  of  the  town- 
ship of  Oxford,  occupied  by  tlie  plaintiff  as  the  lessee  thereof; 
and  on  the  loth  of  August,  1888,  between  three  and  four 
o'clock  in  the  afternoon,  shortly  after  a  train  had  passed,  a  fire, 
which  was  stated  by  a  witness  named  Sword  to  have  started 
within  the  railway  enclosure,  was  discovered  by  him  when  it 
had  burned  three  or  four  panels  of  the  fence  dividing  the  rail- 
way lands  from  the  plaintiff's  farm,  and  the  fire  had  spread  into 
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the  plaintiff's  meadow,  and  from  the  high  wind  spread  with  great 
rapidity  to  the  barn,  which  was  destroyed  with  its  contents, 
stated  to  be  about  27  loads  of  hay. 

The  summer  of  1888  was  a  very  dry  one,  little  rain  having 
fallen  during  the  season,  and  none  for  some  time  prior  to  the 
date  of  the  fire.  Fires  had  also  been  frequent  through  that  part 
of  the  country  during  the  few  weeks  preceding  the  one  which 
destroyed  the  plaintiff's  property. 

There  was  evidence  that  on  the  sides  of  the  track  there  was 
brush  and  long  grass ;  and  the  plaintiff  stated,  when  under  cross- 
examination,  there  was  stufE  there  that  had  been  growing  two  or 
three  years;  and  on  the  9th  of  August  the  railway  section-men 
burned  the  long  grass  in  the  immediate  vicinity  of  a  pile  of  snow 
gates  belonging  to  the  railway  company,  which  were  on  the  west 
side  of  the  track,  and  directly  opposite  to  the  plaintiff's  meadow, 
which  was  to  the  east  of  the  track ;  but  they  did  not  bum  the 
grass  on  the  east  side.  One  of  them  said  he  had  examined  the 
place  after  the  fire,  and  "  that  on  the  east  side  of  the  track  the 
grass  was  not  burned  except  where  the  fire  had  apparently 
started.     It  was  not  either  cut  nor  the  grass  burned." 

There  was  no  conflict  of  evidence  as  to  the  value  of  the  prop- 
erty destroyed. 

The  learned  judge  charged  the  jury,  and  submitted  certain 
questions  to  them  which,  with  their  answers,  were  as  follows : 

I.  Was  tfie  fire  of  the  loth  August  caused  by  sparks  escaping  from  one 
of  ihc  defendant's  engines  ?     Ves. 

a.  Did  the  fire  commence  within  the  railway  company's  fences  or  upon 
the  land  of  the  plaintiff?     Within  the  railway  com[^ny's  fences. 

3.  If  tlie  fire  originated  upon  the  company's  land,  was  it  in  any  place 
where  dry  grass  and  bushes  grew  ?  The  fire  started  where  the  dry  grass 
and  bushes  grew. 

4.  Had  the  railway  company  properly  cleaned  their  land  from  old  grass 
and  bushes  in  the  spring  before  the  fire?    No,  they  had  not. 

5.  Had  the  railway  company  omitted  any  proper  precaution  for  prevent- 
ing the  sparks  from  the  engine  from  kindling  fire  upon  the  land  ?     Yes. 

6.  If  so.  what  precaution  did  they  omit  ?  They  omitted  to  remove  the 
dry  grass  and  bushes. 

7.  H  the  plaintiff  is  entitled  to  recover  damages  on  account  of  the  fire 
of  the  loth  of  August,  at  what  sum  do  you  lix  them  ?    $414. 

Upon  these  findings  the  learned  judge  ordered  that  judg- 
ment be  entered  for  the  plaintiff  for  the  sum  of  $414. 

In  Michaelmas  Sittings,  1888,  the  defendants  moved  to  set 
aside  the  findings  of  the  jury  and  the  judgment  entered  thereon, 
and  to  enter  a  judgment  for  defendants,  or  for  a  new  trial.  The 
notice  of  motion,  although  embracing  five  grounds,  was,  upon 
the  argument,  practically  reduced  to  three,  namely :  that  the 
findings  of  the  jury  were  contrary  to  law  and  evidence  and  the 
weight  of  evidence ;  that  there  was  no  evidence  of  negligence 
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on  the  part  of  the  defendants  in  omitting  to  remove  dead  grass 
and  bushes  from  the  lands ;  and  that  there  was  no  evidence  that 
the  fire  started  where  dried  grass  and  bushes  grew,  as  found  by 
the  jury  in  their  answer  to  the  third  question. 

In  the  same  Sittings,  R.  tV.  Scott,  Q.C.,  and  G.  H.  Watson^ 
supported  the  motion. 

Wallace  Nesbitt  and  Kidd,  contra. 

MacMahon,  J. — My  brother  Street  left  the  case  to  the  jury 
with  a  charge  to  which  the  defendants  could  have  no  reasonable 
grounds  of  complaint. 

■  Counsel  for  the  defendants  admitted  that  had  the  railway 
company  cut  the  grass  and  brush,  and  piled  the  same  along  the 
Rtfiicenc*  Ib  sides  of  the  railway  line,  and  it  had  become  ignited 
iMiinKfniH  from  a  passing  engine,  and  spread  to  the  plaintiff's 
«mri«ht»r  farm  and  destroyed  his  property,  the  railway  com- 
^^'  pany  would  have  been  liable  under  the  authority  of 

Smith  V.  London  and  South-Western  R.  Co.,  L.  R.  5  C.  P. 
98,  and  L.  R.  6  C.  P.  14.  But  that  not  having  increased  the 
risk  to  the  plaintiff's  property  by  cutting  the  grass,  and  thus,  as 
it  were,  adding  to  its  combustible  nature,  negligence  cannot  be 
imputed  to  them;  and  therefore  that  the  case  should  not  have 
been  submitted  to  the  jury. 

I  have  examined  a  number  of  authorities  in  the  American 
courts  on  this  question ;  and  it  is  not,  according  to  these  authori- 
ties,  by  any  means  a  conclusion  of  law  that  a  railway 
(jjl^^jj^^  company  is  guilty  of  negligence  to  be  inferred  from 
the  fact  that  fire  ignited  in  dry  weeds  or  grass  upon 
their  land ;  but  thatnt  is  a  question  of  fact  to  be  determined  by 
the  jury  in  view  of  the  extent  to  which  the  weeds  and  grass 
have  been  permitted  to  accumulate  on  their  right  of  way,  the 
season  of  the  year,  and  all  other  circumstances  affecting  the 
liability  to  fire,  Ohio  &  Mississippi  R.  Co.  v.  Shanefelt,  47  111, 
497,  at  p.  Jcxj;  or,  as  stated  in  Wharton  on  Negligence,  2d  ed., 
sec,  873 :  "For  a  railroad  company  to  leave  light  combustible 
material,  consisting  either  of  dry  grass  or  light  wood,  along  its 
line,  in  such  a  situation  as  readily  to  ignite  from  sparks,  is  such 
negligence  as  will  justify  a  jury  in  holding  it  responsible  for 
damage  sustained  by  a  fire  communicated  from  such  combusti- 
ble material  to  a  neighboring  field." 

In  the  present  case  the  jury  were  called  upon  to  consider  the 
fact  of  the  dryness  of  the  season,  the  extent  of  the 
v*raiet*r        (jfy  grass  and  brush  along  the  side  of  the  track,  and 
toXS!*  also  the  fact  that  the  day  previous  to  the  fire  which 

destroyed  the  plaintiff's  property,  the  railway  com- 
pany, taking  what  they  deemed  a  necessary  precaution  for  the 
preservation  of  their  own  property — the  snow  gates-^had  burned 
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the  grass  and  weeds  on  the  west  side  of  the  track  in  close  prox- 
imity thereto. 

With  these  facts  in  evidence  the  case  was  properly  submitted 
to  the  jury;  and  with  their  Rndingupon  the  facts  we  do  not  feel 
called  upon  to  interfere. 

The  motion  must  be  dismissed,  with  costs.' 

Galt,  C.  J.,  and  Rose,  J.,  concurred. 

Ffro — Combuttlbis  Mattar  on  Right  of  Way — Plaadlng. — In  an  action 
against  a  railroad  company  for  dam^es  from  fire  caused  by  sparks  from 
its  locomotive,  it  was  held  that  allegations  that  defendant  carelessly  and 
negligently  permitted  grass  and  other  combustible  matter  to  accumulate 
upon  its  right  of  way,  and  that  sparks  emitted  from  a  passing  locomotive 
set  fire  to  such  accumulation,  and  the  fire  spread  over  plaintiffs'  adjoining 
land  and  consumed  their  bay.  are  sufficient  without  allegations  or  proof 
that  the  locomotive  was  kept  in  an  improper  condition  and  carelessly  oper- 
ated.    Louisville,  N.  A.  &  C.  R.  Co.  v.  Hart.  Ind.  Sup.  Ci.,  June  5, 1889. 

The  court  said :  "  If  a  railroad  company  negligently  and  carelessly  per- 
mits grass  and  other  combustible  matter  to  Hccumulate  upon  its  right  of 
way,  and  Are  is  emitted  from  one  of  its  passing  locomotives,  and  falls  upon 
the  grass  or  combustible  matter  that  lias  been  allowed  to  accumulate  from 
want  of  proper  care  on  its  part,  and  the  fire  spreads  and  passes  over  upon 
the  lands  ol^  the  adjoining  proprietor,  and  burns  and  consumes  his  prop- 
erty, he  being  guilty  of  no  negligence  contributing  to  the  injury,  the  rail- 
road company  is  liable  Cor  the  loss  sustained.  Indiana,  8.  &  W.  R.  Co. 
V.  Overman,  no  Ind.  538,  29  Am.  &  Eng.  R.  Cas.  161;  Pittsburgh,  etc., 
R.  Co.  ».  Jones.  86  Ind.  49(5,  u  Am.  &  Eng.  R.  Chs.  76;  Brinkman  i-.  Ben- 
der. 93  Ind.  234;  Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  110  Ind.  zaj,  32  Am. 
&  Eng.  R.  Cas.  374.  As  the  verdict  states  nothing  as  to  the  condition  of 
the  engine,  or  as  to  the  manner  in  which  it  was  operated,  the  facts  thus 
omitted  must  therefore  be  regarded  as  found  against  the  plaintiSs.  Par- 
mater  V.  State.  102  Ind.  go ;  Johnson  v.  Putnam.  95  Ind.  57 ;  Glantz  v.  Ciiy 
of  South  Bend,  106  Ind.  305  ;  Spraker  v.  Armstrong.  79  Ind.  577 ;  Indiana, 
B.  &  W.  R.  Co.  V.  Bamharl.  115  Ind.  399;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Buck.  116  Ind.  566.  The  appellant  is  therefore  not  injured  because  of 
the  failure  of  the  jury  to  find  as  to  these  matters,  and  as  to  an^  instruc- 
tions asked  for  by  the  appellant  and  refused  by  the  court,  relating  to  the 
condition  of  the  engine,  and  the  manner  of  its  operation,  the  same  answer 
may  be  made." 

In  Borland  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa,  June  4.  1889),  42  N. 
W.  Rep.  590,  it  was  held  to  be  error  to  refuse  an  instruction  to  the  effect 
that,  as  it  was  not  contended  that  the  tire  originated  on  defendant's  right 
of  way,  the  question  as  to  whether  the  right  of  way  was  clear  of  combus- 
tible material  need  not  be  considered,  when  neither  in  the  pleadings  nor 
tlie  evidence  has  any  reference  been  made  to  the  condition  of  the  right  of 
WM- 

See  generally,  as  to  negligence  in  leaving  combustible  matter  on  right  of 
way,  Gulf,  etc.,  R.  Co.  v.  Benson  (Tex.),  32  Am.  &  Eng.  R.  Cas.  330; 
West  v.  Chicago,  etc,  R.  Co.,  31  lb.  339 ;  Atchison,  etc.,  R.  Co.  v.  Dennis, 
«  lb.  318;  Bowen  v.  Minnesota, etc.,  R.  Co., 32  lb.  370:  Steelei-.  Pacific 
Coast  R.  Co.,  32  lb.  33  ......    ™  ... 

suthorities  are  collected 
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Missouri  Pacific  R.  Co. 


{Texas  Supreme  Court.  February  26,  1889.) 

Ftre— Duty  of  Company  to  ExtiriKutihi — Although  a  railway  company 
may  not  have  been  guilty  of  negligence  in  setting  out  fire,  il  is  subject  to 
the  duty  of  using  such  means  to  extinguish  it  as  the  circumstances  would 
indicate  to  a  prudent  man  was  proper,  and  lor  a  failure  to  use  such  means 
it  is  liable  to  an  action  for  damages. 

Appeal  from  District  Court,  Galveston  County. 

■Action  by  William  Piatzel  and  another  against  the  Missouri 
Pacific  R.  Co.  to  recover  damages  for  injuries  to  plaintiff's  prop- 
erty resulting  from  a  fire  set  out  by  one  of  defendant's  locomo- 
tives. The  defendant  appeals  from  a  judgment  for  the  plaintiff. 
Willie,  Molt  &■  Ballinger  for  appellant. 

A.  B.  Buetell  and  F.  Cliarles  Hume  for  appellees. 

Stayton,  C.  J. — This  action  was  prosecuted  by  appellees  to 
recover  the  value  of  grass  and  other  property  alleged  to  have 

been  destroyed  by  a  fire  which  it  is  alleged  was  caused 
CaMiUUi.      by  sparks  and  fire  negligently  permitted  to  escape 

from  one  of  appellant's  locomotives.  It  is  further 
alleged  that  the  servants  of  appellant  negligently  failed  to  ex- 
tinguish the  fire  when  it  originated,  although  they  might  have 
done  so  by  the  exercise  of  slight  diligence.  The  cause  was  tried 
before  a  jury,  and  resulted  in  a  verdict  for  appellees,  on  which  a 
judgment  was  entered.  Appellee's  land  seems  to  have  been 
situated  at  a  considerable  distance  from  the  railway.  The  great 
weight  of  the  testimony  tends  to  show  that  the  locomotive  from 
which  it  is  claimed  fire  escaped  was  furnished  with  the  most 
approved  appliances  to  prevent  the  escape  of  fire,  and  that  it 
was  carefully  operated  by  an  experienced  and  skilful  engineer 
and  fireman,  but  there  was  testimony  tending  to  show  that  fire 
could  not  have  escaped,  as  witness  testified  it  did,  had  the  appli- 
ances to  avoid  its  escape  been  such  as  appellant  contends  they 
were.  The  judgment,  therefore,  cannot  be  reversed  on  the 
ground  that  it  is  not  supported  by  evidence.     The  court  below 

more  than  once  instructed  the  Jury  that  appellees 
^j^*     *     were  not  entitled  to  recover,  unless  the  fire  had  its 

origin  in  the  negligence  of  appellant  or  its  servants. 
Two  of  the  charges  given  were  as  follows :  "  Railroads  are  au 
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thorized  and  allowed  by  law  to  run  trains  upon  their  tracks  pro- 
pelled by  steam  generated  by  fire,  and  they  are  authorized  to 
use  ail  reasonable  means  which  will  permit  them  to  carry  out 
the  purposes  for  which  they  were  created.  They  are  permitted 
to  use  fire  in  their  furnaces,  and  are  not  to  be  restricted  in  their 
operation,  or  held  to  Uability  because  sparks  of  fire  may  be 
emitted  from  their  engines.  They  are  required  to  keep  their 
engines  in  good  order,  and  skilfully  and  carefully  handled,  and 
to  use  and  keep  in  good  order  such  appliances  as  the  experience 
of  practical  railroad  men  determine  are  among  the  best  to  pre- 
vent the  escape  of  sparks  and  fire,  and  to  prevent  the  accumu- 
lation of  combustible  material  on  their  right  of  way ;  and  they 
are  not  required  to  do  anymore.  If  no  appliances  are  invented 
which  will  prevent  the  escape  of  sparks  and  fire,  and  at  the  same 
time  allow  sufficient  steam  to  be  generated  to  property  propel 
their  trains,  then  they  are  only  required  to  iise  such  appliances 
as  are  considered  among  the  best  by  railroad  experts."  "  If  the 
jury  believe  from  the  evidence  that  the  engine,  at  the  time  of 
the  fire,  was  in  good  order,  and  skilfully  handled  by  competent 
employees,  and  that  it  was  supplied  with  appliances  that  are 
considered  among  the  best  by  practical  railroad  men  to  prevent 
the  escape  of  sparks  and  fire,  and  that  said  appliances  were  in 
good  order,  and  that  the  servants  and  employees  of  defendant 
in  charge  of  the  train  did  not  negligently  permit  the  escape  of 
sparks  or  fire  therefrom,  and  that  there  was  no  accumulation  of 
combustible  material  on  the  right  of  way  in  which  the  fire  could 
start,  they  will  find  for  the  defendant,  even  though  they  may 
believe  that  the  fire  was  caused  by  sparks  from  the  locomotive." 
The  court,  however,  gave  the  following  charge :  "  If  you  believe 
from  the  evidence  that  fire  from  defendant's  engines  or  appli- 
ances caused  the  burning  of  plaintiff's  and  intervener's  property, 
and  that  the  employees  of  defendant  saw  the  fire  after  its  start- 
ing, and  if  you  believe  from  the  evidence  that  they  could  have 
extinguished  it  by  diligence,  and  if  you  believe  that  they  were 
guilty  of  negligence  in  not  extinguishing  it,  then  such  negligence 
of  the  employees  would  be  imputed  to  the  defendant  company, 
and  make  it  liable  for  damages."  It  is  contended  that  it  was' 
error  to  give  this  charge,  and  the  proposition  is  made  that  J' the 
company  was  not  Uable  because  of  any  negligence  on  the  part 
of  its  employees  in  extinguishing  the  fire,  or  in  failing  to  do  so, 
unless  it  was  an  undisputed  fact  that  the  fire  was  started  through 
negligence  on  the  part  of  the  defendant  company."  If  the  fire 
had  its  origin  in  the  negligence  of  appellant,  it  would  be  liable 
whether  its  servants  make  effort,  however  strenuous,  afterwards 
to  extinguish  it. 

There  is  some  conflict  of  authority  as  to  whether  it  is  negli- 
gence in  a  railway  company  to  omit  the  extinguishment  of  a 
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fire,  having  its  origin  in  the  careful  prosecution  of  its  business. 
In  Kenneyi'.  Hannibal,  etc.,  R.  Co.,  63  Mo.  99,  it  was 
XtgiigMMiB  held  that,  if  a  railway  company's  servants  saw  a  fire. 
ungiiihVn^  3nd  by  the  exercise  of  reasonable  care  might  have 
AauoritiM.  extinguished  it,  their  failure  to  do  so  would  ren- 
der the  company  liable,  notwithstanding  the  fire 
had  its  origin  in  the  careful  management  of  the  business  of  the 
company.  The  same  case  again  coming  before  that  court,  the 
former  decision  was  pronounced  obiter,  and  a  different  rule  es- 
tablished. 70  Mo.  256.  In  disposing  of  the  question  the  court 
said  :  "  We  hold  that  the  company  is  not  liable  because  its  ser- 
vants neglected  to  extinguish  the  fire  when  they  discovered  it 
on  the  track.  ]t  was  their  duty  as  citizens  to  prevent  the  spread 
of  the  fire,  and  by  their  conduct  on  the  occasion,  as  testified  to 
by  one  of  their  number,  they  manifested  a  cruel  and  brutal  in- 
diflerence  to  the  destruction  of  a  neighbor's  property,  but  it  was 
not  in  the  line  of  their  employment,  and  was  no  more  their  duty 
to  extinguish  the  fire  than  that  of  any  other  person  who  saw  it. 
...  If  not  liable  for  the  origin  of  the  fire,  he  (the  master)  can- 
not be  held  so  on  account  of  the  neglect  of  a  social  duty  by 
persons  in  his  employment,  in  a  business  not  connected  with 
the  origin  of  the  fire,  or  imposing  any  duty  to  extinguish  it  in 
addition  to  that  which  every  citizen  owes  to  society."  It  may 
be  that  the  inquiry  in  such  a  case  is  not,  what  was  within  the 
line  of  the  servant's  employment,  but  what  was  within  the  line 
of  the  master's  duty,  and  what  was  it  under  obligation  to  make 
within  the  line  of  the  servant's  employment.  To  assume  that  3  , 
railway  company  is  not  liable  for  the  origin  of  a  fire  caused  by 
sparks  from  a  locomotive  having  the  most  approved  appliances 
to  prevent  the  escape  of  fire,  controlled  by  most  careful  and 
competent  men,  and  on  a  right  of  way  free  from  combustible 
material,  is  to  assume,  as  matter  of  law,  that  negligence  cannot 
coexist  with  those  things:  that  a  railway  company  that  has 
in  so  far  used  due  care  has  discharged  its  whole  duty,  and  is 
under  no  further  obligation  to  do  more  for  the  protection 
of  property,  along  its  line  or  near  to  it,  from  fire  that  may  escape 
from  its  engines,  although  this  might  be  done  by  the  exercise  of 
but  little  more  care.  The  court  of  appeals  of  Maryland  seems 
to  have  held  that  the  exercise  of  the  care  specified  in  the  two 
charges  first  above  quoted  would  absolutely  relieve  a  railway 
company  from  liability  for  an  injury  resulting  from  the  escape 
of  fire  from  an  engine,  and  that  no  obligation  whatever  rested 
upon  a  railway  company  to  extinguish  a  fire  caused  by  the  es- 
cape of  sparks  from  a  locomotive  operated  under  such  condi- 
tions. Baltimore,  etc.,  R.  Co.  v.  Shipley,  39  Md.  254,  The 
cases  to  which  we  have  referred  were  probably  cases  in  which 
the  owners  of  the  land  on  which  the  fire  occurred  had  been  com- 
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pensated  for  the  right  of  way  through  condemnation  proceed- 
ings or  otherwise,  into  which  had  entered  the  item  of  increased 
risk  of  fire  from  the  construction  and  operation  of  the  railroad 
in  a  careful  manner.  In  some  of  the  states  this  item  of  in- 
creased risk  is  taken  into  consideration  in  ascertaining  the  dam> 
ages  in  condemnation  proceedings,  and  this  has  sometimes  been 
given  as  a  reason  why  the  exercise  of  the  care  stated  in  the  two 
charges  before  referred  to  should  relieve  a  railway  company 
from  further  duty  to  provide  against  injuries  resulting  from  fires 
caused  in  the  conduct  of  their  business.  It  would  seem,  even 
in  such  cases,  in  the  absence  of  some  settled  rule  of  law  prescrib- 
ing the  specific  acts  of  care  incumbent  on  a  railway  company, 
and  with  reference  to  which  condemnation  or  other  proceeding 
to  acquire  right  of  way  may  be  presumed  to  have  been  con- 
ducted, that  the  true  rule  would  be  that  a  railway  company 
woukl  be  liable  for  an  injury  from  fire  resulting  from  the  failure 
of  the  company  to  use  due  care  under  the  circumstances  of  a 
given  case  ;  for  while  "  the  company  has  paid  for  its  right  of  way, 
and  for  all  the  inconveniences  which  were  likely  to  result  from 
the  construction  and  use  of  its  road,  yet  this  does  not  cov^r  all 
sorts  of  damage,  .  .  .  and  it  cannot  cover  damages  arising  from 
negligence,  for  the  law  never  anticipates  this  in  assessing  dam- 
ages, and  it  never  allows  people  to  purchase  a  general  immunity 
for  carelessness."  Huyett  v.  Philadelphia,  etc.,  R.  Co.,  23  Pa. 
St.  374.  In  some  of  the  states  it  is  held  to  be  the  duty  of  a 
railway  to  extinguish  a  fire,  having  its  origin  in  the  conduct  of 
the  company's  business,  if  this  can  be  done  by  the  exercise  of 
ordinary  care ;  and  the  inquiry  as  to  whether  this  duty  arises  in 
all  cases,  or  only  in  cases  in  which  the  fire  originated  through 
the  company's  negligence,  seems  not  to  have  been  deemed  im- 
portant. Roike  V.  Chicago  &  N.  W.  R.  Co.,  26  Wis.  538;  Erd 
V.  Chicago  &  N.  W.  R.  Co.,  41  Wis.  66 ;  Bass  v.  Chicago,  B.  & 
Q.  R.  Co.,  28  111.  I.  If  the  injury  from  fire  escaping  from  a 
locomotive  be  unavoidable,  the  business  of  operating  them 
being  lawful,  no  damages  can  be  recovered  for  a  loss  thus  accru- 
ing, unless  this  general  rule  be  controlled  by  some  constitutional 
provision ;  but  if  the  fire  have  its  origin  in  the  negligence  of  the 
company,  or  without  negligence,  but  in  the  conduct  of  its  busi- 
ness, then  we  do  not  see  that  it  would  not  be  the  duty  of  the 
company,  in  the  one  case  as  much  as  in  the  other,  to  use  proper 
care  to  prevent  injury  to  others. 

The  rule  that  a  railway  company  owes  no  duty  looking  to  the 
safety  of  property  of  persons  situated  on  or  near  to  its  line, 
other  than  to  use  a  high  degree  of  care  to  prevent 
the  kindling  of  fires  through  the  escape  of  fire  from  J^^^. 
their  engines,  seems  to  us  a  narrow  rule.  The  busi- 
ness is  conducted  for  the  benefit  of  the  company,  and  is  of 
88  A  &  £.  B.  Cu.— 24 
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great  advantage  to  the  public,  but  there  is  no  hardship 
in  requiring  them,  not  only  to  use  a  high  degree  of  care  to  pre- 
vent the  kindling  of  fires,  but  to  extinguish  them  when  they 
have  their  origin  in  the  conduct  of  the  company's  business,  if 
this  can  be  done  by  the  exercise  of  ordinary  care.  Every  per- 
son has  a  right  to  kindle  a  fire  on  his  own  land,  for  any  lawfu! 
purpose,  and,  if  he  uses  reasonable  care  to  prevent  its  spreading 
and  doing  injury  to  the  property  of  others,  no  just  cause  of 
complaint  can  arise,  yet,  although  " the  time  maybe  suitable 
and  the  manner  prudent,  if  he  is  guilty  of  negligence  in  taking 
care  of  it,  and  it  spreads  and  injures  the  property  of  another  in 
consequence  of  such  negligence,  he  is  liable  in  damages  for  the 
injury  done.  The  gist  of  the  action  is  negligence,  and  if  that 
exists  in  either  of  these  particulars,  and  injury  is  done  in  conse- 
quence thereof,  the  liability  attaches;  and  it  is  immaterial 
whether  the  proof  establishes  gross  negligence,  or  only  a  want 
of  ordinary  care  on  the  part  of  the  defendant.  Bachetder  v. 
Heagan,  18  Me.  32;  Barnard  v.  Poor,  31  Pick.  (Mass.)  380; 
Tourtellot  v.  Rosebrook,  11  Mete.  (Mass.)  462;"  Hewey  v. 
NoUrse,  54  Me.  259;  Higgins  v.  Dewey,  107  Mass.  494,  If  one 
who  had  kindled  a  fire  on  his  own  land  should  see  it  spread- 
ing, under  the  influence  of  a  strong  and  unexpected  wind, 
without  which  it  would  not  have  spread,  should  then  use 
every  possible  effort  to  extinguish  it  before  it  reached  the 
line  of  his  own  land,  but  be  unable  to  do  so,  could  he 
there  cease  his  efforts,  and  be  heard  to  say  that  he  had 
dischaiged  the  entire  duty  cast  upon  him  by  law  and  the 
clearest  principles  of  right,  and  was  not  liable  for  the  destruc- 
tion of  his  neighbor's  house  or  barn  by  the  fire  of  his  own 
kindling,  if  it  appeared  that  by  ordinary  diligence  he  could 
have  arrested  the  fire  soon  after  it  had  crossed  his  own  line,  and 
before  it  seriously  injured  his  neighbor?  We  think  not;  for, 
having  put  in  motion  the  destructive  element,  nothing  short  of 
the  exercise  of  due  care  to  prevent  injury  from  it  ought  to  re- 
lieve  him  from  responsibility.  He  could  not  be  heard  to  say 
that  the  limit  of  his  obligation  was  fixed  by  and  as  narrow  as 
the  boundaries  of  his  land.  A  failure  under  such  circumstances 
to  follow  the  fire  across  the  line  between  him  and  his  neighbor, 
and  to  extinguish  it  when  he  could,  could  not  be  said  to  be 
only  the  neglect  of  a  social  duty.  If  this  be  true  as  to  an  indi 
vidual,  who  in  the  exercise  of  the  highest  care  has  kindled  a  fire 
on  his  own  land  for  a  lawful  purpose,  and  who  has  no  suspicion 
that  thereby  his  neighbor's  property  is  imperilled,  what  must  be 
the  rule  with  a  railway  company,  claiming,  as  all  do,  that  the 
business  it  is  conducting  is  necessarily,  when  conducted  with  the 
utmost  care,  attended  with  danger  to  property  along  its'line? 
The  very  ground-work  on  which  the  two  charges  given  by  the 
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court,  and  together  before  quoted,  stand,  is  that,  to  conduct  the 
business  of  such  companies  successfully,  they  must  use  fire  in 
engines  from  which,  with  the  use  of  the  highest  care,  fire  will 
sometimes  escape,  and  property  through  this  be  destroyed. 
The  cases  show  that  it  is  not  important  whether  the  origin  of  a 
fire  be  in  negligence,  and  that  liability  exists  on  the  ground  that 
the  failure  to  use  proper  care  to  prevent  the  spread  of  fire  law- 
fully kindled  15  negligence  as  clearly  as  is  an  originally  unlawful 
kindling  from  which  injury  to  another  results.  The  kindling  of 
a  fire  by  the  escape  of  sparks  or  coals  from  an  engine,  when  the 
utmost  care  has  been  used  to  prevent  their  escape,  and  to  pre- 
vent their  kindling  when  they  do  escape,  whether  the  fire  arose 
on  the  company's  right  of  way,  or  on  contiguous  lands,  cannot 
be  more  lawful,  or  the  obligation  to  extinguish  less,  than  it  is 
when  done  by  an  individual  on  his  own  land;  and  it  cannot 
be  said,  without  doing  violence  to  reason  and  right,  that  as 
high  an  obligation  does  not  rest  on  a  railway  company  to 
extinguish  a  fire,  when  kindled  under  such  circumstances,  as 
rests  on  the  owner  of  land  when  fire  lawfully  kindled  by  him 
spreads.  The  kindhng  in  the  one  case  is  absolutely  lawful, 
while  in  the  other  it  is  lawful  by  permission,  if  due 
care  be  used  to  control  it,  on  the  theory  that  engines  ilfl!"'"*' **' 
on  railways  cannot  be  operated  successfully  without  unsaMiiin' 
some  danger  of  scattering  fire.  Without  entering 
into  any  discussion  as  to  the  degree  of  care  a  railway  company 
should  use  to  extinguish  a  fire  caused  by  the  escape  of  fire  from 
its  engine,  we  feel  constrained  to  hold  that  the  duty  does  exist, 
however  careful  such  companies  may  be  to  prevent  the  escape 
of  fire  from  their  engines,  and  that  the  failure  to  exercise  such 
care  as  the  circumstances  of  a  given  case  would  indicate  to  a 
prudent  man  was  proper  will  give  cause'of  action  for  an  injury 
resulting.  Some  of  the  courts  to  whose  decisions  we  have  re- 
ferred have  held  that  specific  acts  of  diligence  were  or  were  not 
required,  but  we  are  of  the  opinion  that  whether  due  diligence 
has  been  used  in  a  given  case  is  a  question  of  fact  to  be  passed 
upoi}  by  the  court  or  jury  trying  a  cause,  when  there  is  evidence 
on  which  such  an  issue  fairly  arises.  We  are  of  opinion,  how- 
ever, looking  to  the  evidence,  that  the  charge  would  have  author- 
ized a  verdict  in  favor  of  appellees,  for  the  failure  of  appellant's 
servants  to  do  what,  under  the  evidence,  there  is  no  reason  to 
believe  they  could  have  done.  The  charge  was  evidently  drawn 
with  reference  to  the  position  of  employees  of  appellant  to  the 
fire  at  the  time  it  commenced,  and  not  with  reference  to  the 
general  duty  of  appellant ;  and  the  appellee,  with  a  knowledge 
of  their  position,  and  of  the  surroundings  which  tended  to  spread 
the  fire  rapidly,  which  he  obtained  from  the  other  testimony, 
was  evidently  of  opinion  that  the  employees  could  not  have 
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averted  the  spread  of  the  fire,  and  such  was  the  general  tenor 
of  the  testimony.  A  charge  should  not  be  given  where  there  i» 
not  sufiicient  evidence  fairly  to  raise  an  issue  of  fact  to  which  it 
relates ;  for  the  giving  of  a  charge,  under  such  circumstances, 
induces  a  jury  to  believe  that  in  the  opinion  of  the  court  there 
is  such  evidence.  It  may  be  that  the  finding  of  the  jury  would 
have  been  the  same  had  the  charge  complained  of  not  been 
given  ;  but  this  we  cannot  know,  and  because  the  court  gave  it 
the  judgment  will  be  reversed,  and  the  cause  remanded. 

f1r« — NecKgcnoeIn  not  CitlnpiUhlngFtr*,— In  the  case  o(  Missouri  Pac. 
R.Co.  V.  Donaldson  (Tex..  Feb.  i6,  1889),  11  S.  W.  Rep.  163.  which  was 
an  action  against  a  railroad  company  for  damages  for  injury  to  grass,  etc., 
caused  by  sparks  from  one  of  its  engines,  the  only  evidence  bearing  on 
the  question  whether  the  company's  employees  could  have  extinguished 
the  fire  was  that  two  section  hands  were  at  work  on  the  road  about  half  a 
nile  from  the  place  where  the  fire  began,  that  the  grass  was  very  dry,  and 
a  strone  wind  was  blowing  at  the  time,  making_  the  fire  spread  very  rap- 
idly. The  court  held  that  a  charge  was  not  justified  which  permitted  the 
jury  to  find  that  the  company  was  guilty  of  negligence,  in  that  its  servants 
not  on  its  trains  did  not  extinguisn  the  fire.  The  court  said :  "  It  will  be 
observed  that  these  charges  do  not  relate  to  the  general  duty  of  a  railway 
company  to  extinguish  a  fire  originating  from  sparks  or  coals  escaped 
from  an  engine,  and  to  its  liability  for  the  failure  to  use  due  care  rn  this 
respect,  but  to  the  liability  of  the  corapan]^  on  account  of  the  failure  of 
some  of  its  servants  to  extinguish  the  nre,  if  they  could  have  done  so  by 
the  exercise  of  that  dcsTce  of  care  persons  of  ordinary  prudence  would 
have  observed  under  like  circumstances.  The  first  and  second  para- 
graphs of  the  charge  complained  of  were  correct,  and  the  third,  in  so  far 
as  it  defined  negligence  of  appellant's  servants  not  on  trains,  was  correct, 
and  if  applied  to  those  on  trains  would  not  have  been  erroneous,  their 
duties  to  the  public  being  always  considered,  but  as  to  the  last  the  charge 
was  silent.  "The  court  probably  intended  to  exclude  the  idea  that  appel- 
lant would  be  liable  for  the  failure  of  its  servants  engaged  in  operating' 
trains  to  extinguish  the  fire,  and.  if  the  charge  was  go  understood,  appel- 
lant has  no  ground  to  complain  of  the  form  of  the  charge ;  but  we  are  of 
the  opinion  that  the  evidence  did  not  justify  a  charge  wliich  permitted 
this  jury  to  find  that  appellant  was  guilty  of  negligence,  in  that  its  ser- 
vants not  on  trains  did  not  extinguish  the  fire." 


DigiLizedbyGoOglc 


UVJMXOCK— UABIUTT  FOB  INJUBIEB, 


I-ouisviLLE,  New  Orleans  and  Texas  R.  Co.  . 

V. 

Bigger. 

{Mim'sst^i  Suprtnu  Court,  April  22,  1889.) 

LlWftoek — Unaxplilnad  Injury— Hoof  Tom  off  Mulo. — When  it  appears 
that  the  car  in  which  a  mule  was  carried  was  suitable,  that  the  track  was 
in  good  condition,  that  the  equipments  and  appliances  of  the  train  were 
adequate,  and  that  there  was  no  fault,  neeligence,  or  want  of  care  in  any 
respect  on  the  part  of  the  carrier  in  handung  tbe  stock  or  in  the  running 
or  management  of  the  train,  the  carrier  is  not  liable  for  damages  to  a 
mule  which  had  its  hoof  torn  off  in  transit  from  some  unexplained  cause. 

Sama — Injuria*  Inflictad  by  Animal  upon  Itaalf— Injuria*  Cautad  by  Othar 
Animal*. — A  carrier  of  live-stock  is  not  liable  for  an  injury  inflicted  upon 
an  animal  by  itself,  without  fault  on  his  pan,  or  caused  by  other  animals 
shipped  in  the  same  car. 

Appeal  from  Circuit  Court,  Washington  County. 

Action  by  B.  F.  Bigger  against  the  Louisville,  New  Orleans  & 
Texas  R.  Co.,  to  recover  damages  for  injuries  sustained  by  a 
mule  belonging  to  plaintiff,  which  was  being  carried  by  the  de- 
fendant.     Defendant  appeals  from  a  judgment  for  the  plaintiff. 

Yerger  &  Percy  for  appellant. 

Phelps  &  Skinner  for  appellee. 

Arnold,  C.J. — There  is  dispute  as  to  whether  the  special 
contract  was  fairly  made  and  understood  by  appellee,  and  we 
dispose  of  the  case  as  if  there  were  no  special  contract. 

The  tenth  instruction  asked  by  appellant  should  have  been 
given.  Leaving  the  special  contract  out  of  view,  appellant  was 
not  liable  on  the  facts  proved.  The  burden  of  proof  was  on  it 
to  acquit  itself  of  liability,  and  this  was  done.  Chicago,  St. 
Louis  &  N.  O.  R.  Co.  v.  Abels,  60  Miss.  1017,  21  Am.  &  Eng. 
R.  Cas.  105. 

It  is  not  shown  how  the  hoof  of  the  mule  was  torn  off,  or 
whether  it  was  done  on  the  train  or  after  it  left  the  train  ;  but 
it  does  appear  that  the  car  in  which  the  mule  was 
carried  was  suitable,  that  the  track  was  in  good  con-  €■"!««  ef 
dition,  that  the  equipments  and  appliances  of  the  "^^^,'^ 
train  were  adequate,  that  there  was  no  culpable  de-   iijartM  la- 
lay  in  the  transit,  and  that  there  was  no  fault.^negU-  "let^itjMi- 
gcncc,  or  want  of  care,  in  any  respect,  on  the  part  of  Jl™»i^»r 
the  carrier  or  its  employees  in  handling  the  stock  MKhttkcr. 
or  in  the  running  or  management  of  the  train.     Un- 
der these  circumstances,  the  carrier  is  not  liable  for  the  injury 
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to  the  mule,  which  may  have  been  self-inflicted,  or  caused  by 
the  other  mules  in  the  car,  if,  indeed,  the  injury  occurred  on  the 
train. 

It  is  true  that  upon  receipt  of  the  mule  for  transportation, 
leaving  the  special  contract  out  of  view,  appellant  incurred  the 
general  liability  of  a  common  carrier.  But  what  is  the  liability 
of  a  common  carrier  at  common  law?  The  rule  as  it  is  ordi- 
narily stated  is  that  a  common  carrier  is  liable  for  all  losses 
except  those  occasioned  by  the  act  of  God  or  the  public  enemy. 
The  exception  to  this  rule  is  broader  than  it  is  stated  above,  or, 
if  not  so,  it  has  been  extended  by  judicial  opinion.  The  act  of 
God  or  the  public  enemy  is  not  the  limit  of  the  exemption  from 
liability  of  the  common  carrier  at  common  law.  He  was  never 
liable,  within  the  general  rule,  for  losses  or  injuries  produced  by 
the  nature  and  inherent  character  of  the  property,  such  as  the 
ordinary  and  natural  decay  of  fruit,  vegetables,  and  other  perish- 
able articles,  and  the  fermentation,  evaporation,  or  unavoidable 
leakage  of  liquids.  An  injury  inflicted  upon  a  live  animal  by 
itself, without  fault  on  the  part  of  the  carrier,or  caused  by  other 
animals  with  which  it  is  being  shipped  in  the  same  car,  comes 
within  the  reason  and  spirit  of  the  exception  to  the  rule  of  ex- 
emption from  common-law  liability,  in  its  broader  and  true 
definition. 

Animals,when  being  transported  in  a  manner  contrary  to  their 
habits  and  instincts,  may  injure  or  destroy  themselves  or  each 
other  notwithstanding  every  reasonable  precaution  may  be 
used  to  prevent  it.  For  such  occurrences  the  carrier  is  not  an- 
swerable. He  is  relieved  from  responsibility  for  casualties  of 
this  description  if  he  shows  that  he  has  provided  suitable  mean» 
of  transportation,  and  exercised  that  degree  of  care  which  the 
nature  of  the  property  requires.  Story,  Bailm.  §§  492a,  576; 
Clarke  v.  Rochester  &  S.  R.  Co.,  14  N.  Y.  570;  Great  Western 
R.  Co.  V.  Blower,  2  Moak,  Eng.  R.  700 ;  Smith  v.  New  Haven  & 
N.  R.  Co.,  1 2  Allen  (Mass.),  53 1 ;  Evans  v.  Fitchburg  R.  Co.,  1 1 1 
Mass.  142,  Bamberg  v.  South  Carolina  R.  Co.,  9  S.  Car.  61; 
East  Tennessee,  Va.  &  Ga.  R.  Co.  v.  Johnston,  75  Ala.  596,  22 
Am.  &  Eng.  R.  Cas.  437. 

Judgment  reversed  and  cause  remanded. 

Cttrriftge  of  Llv^-itoek— Whftt  are  InJurlH  Raaultlns  from  Inherant  Natur*. 
or  Prop»n*lti*i  of  Animal*. — See  Lindsley  v.  Chicago,  M,  A  St.  P.  R.  Co. 
(Minn.),  31  Am.  &  £ng.  R.  Cas.  86,  note  91. 
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Katzenbach.  ' 

{Indiana  Supreme  Court,  March  39.  1889). 

Liv«-ttook — Injuriet  during  Truiiit — Agency— Authority  to  Effoot  Com> 
promlM. — Where  the  evidence  is  suflicient  to  prove  that  the  defendant's 
gen'eral  freight  agent  came  to  the  place  where  a  wreck  had  occurred,  by 
the  authority  of  and  acting  for  the  defendant,  for  the  purpose  of  looking 
after  the  injured  property,  and  adjusting  claims  for  damages;  that  he  knew 
the  numberof  horses  that  were  shipped  in  the  car;  and  that  he  took  charge 
of  the  injured  horses,  ordered  them  cared  tor  and  treated, — an  agreement 
by  which  the  company  agreed  to  pay  the  plaintiff  a  sum  in  full  for  a  mare 
injured  in  the  wreck,  the  mare  thereafter  to  be  the  company's  property, 
is  within  the  scope  of  the  authority  of  the  general  freight  agent,  and  is 
binding  on  the  company. 

Same — Validity^Conildoration  of  Compromii*. — An  agreement  by  which 
a  railroad  company  agrees  to  pay  asum  in  full  of  the  damage  to  an  animal 
injured  while  being  transported  over  its  line,  the  animal  thereafter  to  be- 
come the  property  of  the  company  is  founded  on  suflicient  consideration, 
viz:  the  liability  of  the  company  in  damages,  and  the  transfer  of  the  plain- 
tiff's right  of  property. 

Sams — Condition  Limiting  Rocovsry — Walvar — Evidonoo  of  Compromite. 
— A  stipulation  in  an  agreement  for  the  carriage  of  a  mare  that  the  dam- 
^es  recoverable  for  the  carrier's  negligence  shall  be  limited  to  a  specified 
sum  may  be  waived  by  the  parties,  and  it  is  not  error  in  an  action  for  dam- 
ages to  permit  the  introduction  of  testimony  tending  to  prove  an  agree- 
ment by  the  railroad  company  to  pay  a  larger  sum  in  settlement  of  the 
plaintiff's  claim. 

Appeal  from  Circuit  Court,  Vigo  County. 
Wm.  Armstrong,  W,  H.  Lyford,  and  L.  D.  Thomas  for  appel- 
lant. 
McNutt,  Davis  &  Davis  for  appellee. 

Olds,  J. — This  is  an  action  for  the  value  of  a  mare  owned  by 
the  appellee  and  shipped  by  one  C.  L.  Campbell  over  the  appel- 
lant's railroad  from  the  city  of  Terre  Haute,  Ind.,  to  the  city  of 
Chicago,  111.,  and  injured  and  rendered  worthless  while  in  transit 
by  a  wreck  on  the  railroad. 

The  complaint  is  in  four  paragraphs.  The  first  alleges  that  in 
May,  1881,  Campbell  delivered  to  appellant  one  car-load  of 
horses,  consisting  of  seven  head  of  horses,  and  received  from  ap- 
pellant a  stock  contract,  by  which  contract  appellant  agreed  to 
deliver  said  car  of  horses  to  said  Campbell,  at  Chicago,  III.,  for 
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$20, — said  Campbell  being  consignor  and  consignee ;  that  one  of 
j^^  said  horses,  a  mare,  belonged  to ,  the  plaintiff ;  that 
Campbell  acted  as  agent  of  plaintiff  in  the  shipment ; 
that  said  mare  was  of  the  value  of  $1000;  that  appellant  failed 
to  deliver  said  mare,  but  crippled  her  in  transit,  making  her 
wholly  worthless,  whereby  plaintiff  sustained  damage  to  the 
amount  of  $1000,  and  Campbell  is  made  a  party  defendant  to 
answer  as  to  his  interest. 

The  second  paragraph  alleges  that  Campbell,  as  plaintiff's 
agent,  shipped  in  his  own  name  plaintiff's  mare  from  Terre 
Haute  to  Chicago,  over  the  appellant's  railroad  ;  that  appellant 
made  a  written  agreement  with  Campbell,  in  consideration  of 
$20,  to  deliver  said  mare  and  six  other  horses  to  said  Campbell 
at  Chicago;  that  said  contract  is  lost ;  that  said  mare  was  injured 
and  rendered  wholly  worthless  while  in  transit,  and  was  never 
delivered  to  said  Campbell,  or  any  one  else;  that  said  mare  was 
of  the  value  of  $1000;  that,  on  learning  of  said  injuries,  the 
plaintiff  and  Campbell  at  once  notified  said  appellant  that  said 
mare  was  the  property  of  the  plaintiff  and  plaintiff  demanded 
that  said  appellant  pay  said  damages ;  whereupon  said  appellant 
agreed  to  and  did  settle  with  said  plaintiff  for  the  mare,  said 
Campbell  releasing  said  appellant  from  all  claims  in  so  far  as  he 
was  concerned.  And  then  and  there,  in  June,  1881,  said  appel- 
lant agreed  with  said  plaintiff  to  keep  said  mare  as  its  own,  and 
pay  plaintiff  in  settlement  therefor  $500,  which  contract  was  ac- 
cepted by  said  plaintiff,  and  in  pursuance  therewith  said  plaintiff 
released  all  claims  for  damages  and  of  title  to  said  mare;  that 
said  appellant  has  kept  said  mare,  but  wholly  failed  to  pay  to 
plaintiff  said  sum  so  agreed  upon,  or  any  part  thereof,  though 
often  requested  so  to  do. 

The  third  is  a  common  count  for  one  mare  sold  and  delivered 
in  June,  1881. 

The  fourth  paragraph  of  complaint  alleges  that  on  May  18, 
1881,  Campbell,  as  plaintiff's  agent,  shipped  in  his  own  name, 
over  appellant's  road,  one  certain  mare  belonging  to  plaintiff, 
and  appellant  accepted  said  mare,  together  with  other  horses  be- 
longing to  Campbell,  and  gave  to  Campbell  a  written  agreement 
or  bill  of  lading,  wherein  said  appellant  agreed,  for  a  valuable 
consideration,  to  transport  said  mare  and  other  horses,  without 
injury,  to  the  city  of  Chicago  ;  that  said  agreement  is  lost ;  that 
said  car  was  wrecked  and  said  mare  ruined  in  transit  so  as  to  be 
worthless;  that  said  mare  was  a  blooded  mare,  and  very  valuable, 
and  worth  $1000;  that  said  injuries  were  caused  by  said  appel- 
lant running  the  trains  and  car  in  which  said  mare  was  being 
carried  in  a  careless  and  negligent  manner,  and  by  use  of  defec- 
tive cars  and  rolling  stock  and  machinery,  and  the  negligent  em. 
ployment  of  improper  servants ;  that  said  injuries  were  caused 
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without  any  fault  on  the  part  of  plaintiff,  whereby  plaintiff  is 
damaged  in  the  sum  of  $icnx>. 

Appellant  filed  separate  demurrers  to  each  paragraph  of  com- 

Elaint,  which  were  overruled,  and  exceptions  reserved  by  appel- 
int.'  Appellant  then  answered,  in  five  paragraphs;  First,  In 
general  denial.  Second.  Payment,  The  third  avers  that  after 
the  making  of  said  contract,  and  after  committing  said  suffered 
grievances,  and  before  the  bringing  of  this  action,  appellant  de- 
livered to  appellee,  and  appellee  accepted  from  said  appellant, 
the  railroad  company,  the  sum  of  $1250,  in  full  satisfaction  of 
all  damages,  liabilities,  and  debts  mentioned  in  said  complaint. 
The  fourth  answers  the  second  and  third  paragraphs  of  complaint, 
and  alleges  that  the  promises  and  agreement  set  up  in  said  para- 
graphs were  without  any  consideration.  The  fifth  answers  the 
first,  second,  and  fourth  paragraphs  of  complaint,  and  admits 
the  injury  to  the  mare,  together  with  other  horses  belonging  to 
Campbell,  but  avers  that  said  mare  was  fraudulently  and  sur- 
reptitiously put  into  appellant's  car  and  train  by  plaintiff  or  his 
agent  or  Campbell,  without  knowledge  or  consent  of  appellant, 
without  any  bill  of  lading  or  stock  contract,  for  the  fraudulent 
purpose  of  having  said  mare  transported  free :  and  said  mare 
was  transported  without  any  consideration,  and  was  injured 
through  fault  of  the  plaintiff  in  thus  fraudulently  putting  said 
mare  in  said  car.  Appellee  replied  to  the  answers  by  general 
denial.  Trial  by  jury.  Verdict  and  judgment  for  appellee  for 
$630.  Motion  for  new  trial  by  appellant.  Motion  overruled, 
and  exceptions  by  appellant. 

It  is  contended  that  the  evidence  does  not  support  the  ver- 
dict ;  that  the  evidence  does  not  show  that  Robert  Forsyth  made 
the  contract  on  the  part  of  appellant  to  pay  $500  for  p„„,r,„,, 
the  mare;  and  that  if  he  did  make  such  contract  he  enirnight 
had  no  authority  to  make  such  contract,  and  it  would  •■»■»*»'*"■ 
not  be  binding  upon  the  appellant  company ;  and  that  '"" 
it  was  without  any  consideration.  It  is  sufficient  to  say  there  is 
evidence  tending  to  prove,  and  from  which  the  jury  may  have 
found,  that  Col.  Robert  Forsyth  was  the  appellant's  general 
freight  agent,  and  that  immediately  after  the  wreck  Col.  Forsyth 
came  to  the  place  where  the  wreck  occurred,  by  the  authority 
of  and  acting  for  the  appellant,  for  the  purpose  of  looking  after 
the  injured  property,  and  adjusting  claims  for  damages;  that 
the  appellant's  agent  knew  the  number  of  horses  that  were 
shipped  in  the  car;  that  Col.  Forsyth  took  charge  of  the  injured 
horses,  ordered  them  cared  for  and  treated,  adjusted  the  claim 
for  damages  to  the  other  horses,  and  agreed  upon  the  terms  of 
settlement  for  this  mare  of  the  appellee  ;  that  he  agreed  on  the 
part  of  appellant  to  take  the  mare,  and  to  pay  the  appellee  $500 
in  settlement  of  appellee's  claim,  and  that  the  injury  occurred 
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by  reason  of  defects  in  the  cars,  and  negligence  on  the  part  of 
the  appellant  in  using  and  running  defective  cars;  that  Col, 
Forsyth  acted  within  his  authority  in  adjusting  and  agreeing 
upon  the  terms  of  settlement  with  appellee.  The  theory  that 
there  was  no  consideration  for  the  agreement  certainly  is  not 
tenable.  The  evidence  tended  to  prove  the  mare  to  be  a  very 
valuable  animal,  and  that  she  was  injured  by  the  negligence  of 
the  appellant,  which  would  make  the  appellant  liable  for  the 
damages  occurring  by  reason  of  appellant's  negligence.  That  of 
itself  would  be  a  sufficient  consideration,  but  in  addition  to  that 
appellee  gave  up  his  right  and  ownership  to  the  mare  to  appel- 
lant, and  appellant  accepted  and  became  the  owner  of  her.  The 
contract  was  one  within  the  power  of  the  company  to  make.  A 
railroad  company  has  the  right,  in  adjusting  injury  to  property 
caused  by  its  negligence,  to  contract  to  keep  the  injured  proper- 
ty, and  pay  the  owner  its  value  in  settlement  of  the  damages. 

It  is  contended   that  by  the  terms  of  the  bill  of  lading  the 
damages  recovered  by  the  appellee  were  hmitcd  to  $150.    If  the 

contract-  did  so  limit  the  damages  to  be  recovered  in 
i^'iti*"**  '^^^^  °^  '"jwyi  that  stipulation  in  the  contract  was  one 
j,",^"^""      which  might  be  waived  by  the  parties  to  it,  and  would 

be  waived  by  settlement  of  the  damages  resulting  by 
the  negligence  of  appellant  railroad  company  agreeing  to  take, 
and  taking,  the  injured  mare,  and  agreeing  to  pay  a  larger  sum. 
It  is  contended  that  the  court  erred  in  the  admission  of  evi- 
dence of  the  value  of  the  mare  at  Terre  Haute,  at  the  time  she 
was  placed  on  board  the  cars.  The  bill  of  lading  in  evidence 
contains  an  express  provision  that  in  case  of  injury  the  value  of 

the  stock  at  the  place  and  date  of  shipment  shall  gov- 
niB«*r»».  ^^  ^^^  settlement,  and,  taking  into  consideration  the 

quality  of  the  animal,  her  value  for  speed  and  breed- 
ing, and  the  accessibility  to  that  market,  the  evidence  might 
be  proper  in  showing  the  value  of  the  mare  at  the  time  and 
place  of  the  injury,  and,  for  aught  that  appears  in  the  record, 
such  evidence  was  admissible  under  the  issues  in  the  case. 

The  next  error  assigned  is  the  giving  and  refusing  of  improper 
instructions.  We  do  not  deem  it  proper  to  extend  this  opinion 
by  setting  out  the  instructions  given  and  refused,  which  are  com- 
plained of.  We  have  carefully  examined  the  instructions,  and 
the  objection  urged  to  each.  We  do  not  think  there  was  any 
error  in  the  giving  or  refusing  of  the  instructions  for  which  the 
case  ought  to  be  reversed.  These  are  the  only  questions  dis- 
cussed by  counsel,  and  there  is  no  error  in  the  record  for  which 
the  judgment  ought  to  be  reversed. 
Judgment  affirmed,  with  costs. 
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Georgia  Railroad  and  Banking  Co. 

{Georgia  Supreme  Court,  January  21,  1889.) 

D«pot  Qraunds  —  Control  Over — Power  to  Exclude  Public  —  Sale  of 
Lunches. — The  dominion  of  a  railroad  corporation  over  its  trains,  tracks, 
and  "  right  of  way"  is  no  less  complete  or  eiclusive  than  that  which  every 
owner  has  over  his  own  property.  Hence  the  corporation  may  exclude 
whom  it  pleases,  n^en  they  come  to  transact  their  own  private  business 
with  passengers  or  other  third  persons-,  and  admit  whom  it  pleases,  when 
they  come  to  transact  such  business.  This  applies  to  selling  lunches  to 
or  soliciting  orders  from  passengers  for  the  sale  of  lunches. 

Same— Implied  Licente  to  Third  Party — Revocation — Notice- — A  mere 
implied  license,  no  matter  how  long  enjoyed,  to  transact  such  business. 
for  which  no  consideration  has  been  paid,  is  revocable  at  an^  time,  and 
such  revocation  results  from  notice  not  to  prosecute  the  business  in  the 
future. 

Same — Revocation — Expulsion  from  Qrounds— Use  of  Force- — One  who 
persists  in  using  the  license,  after  notice  of  its  termination,  may  be  pre- 
vented from  so  doing  by  such  force,  not  estending  to  life  or  limb,  as  may 
be  necessary  to  effectuate  his  expulsion  from  the  premises. 

Master  and  Servant — Acts  of  Licensee — Liability  of  Company. — A  lessee 
or  licensee  of  the  exclusive  privilege  of  entering  the  cars  or  upon  the  right 
of  way  to  sell  or  supply  lunches,  is  not  a  servant  or  agent  of  the  corpora- 
tion, so  as  to  render  it  liable  for  an  assault,  or  an  assault  and  battery, 
committed  by  such  lessee  or  licensee  upon  a  competitor  who  seelcs  law- 
fully, on  his  own  premises,  to  obtain  the  patronage  of  passengers. 

Same—Assault  on  Servant— Loss  of  Service.— A  master  has  no  right  of 
action  for  an  assault,  or  an  assault  and  battery,  upon  his  servant,  unless 
some  loss  of  service  or  capacity  to  serve  results  therefrom. 

Error  from  Superior  Court,  Greene  County. 

If.  F.  &  H.  G.  Lewis  for  plaintiff  in  error. 

/.  S.  Cutntning  and  /.  A.  BiUiups  for  defendant  in  error. 

Bleckley,  CJ. — The  plaintiff  had  for  some  nine  years,  with- 
out objection  on  the  part  of  the  company,  exercised  the  privilege 
of  coming  upon  the  right  of  way,  and  dealing  with  passengers 
by  supplying  them  with  lunches.  A  part  of  the  time  he  had 
even  used  the  platform  of  the  company  for  this  pur-  ^^ 

pose,  and  perhaps  also  had  been  allowed  to  enter 
the  cars.     The  privilege,  except  as  to  coming  upon  the  right  of 
way,  was  revoked  some  four  years  previously  to  October,  1886. 
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On  the  loth  of  said  October  the  plaintiff  received  notice  to 
cease  the  exercise  of  the  privilege  as  to  the  right  of  way,  and 
was  also  informed  that  the  exclusive  right  of  serving  lunches  to 
passengers  had  been  leased  by  the  company  to  one  Hart. 
About  a  week  after  receiving  this  notice  the  plaintiff's  servant 
was  on  two  or  three  occasions  expelled  from  the  right  of  way 
by  a  servant  of  the  company,  and  in  one  instance  the  company's 
servant,  in  controlling  the  action  of  the  plaintiff's  servant,  did 
not  desist  where  the  right  of  way  stopped,  but  conducted  the 
intruder  across  the  public  street,  and  up  to  the  plaintiff's  door. 
The  plaintiff,  seeing  that  he  could  not  carry  on  his  business 
through  the  medium  of  a  servant,  undertook  to  conduct  it  him- 
self, and  he  also  was  expelled  ;  both  Hart  and  the  defendant's 
servant  co-operating  in  his  expulsion,  and  Hart,  but  not  the  ser- 
vant, continuing  the  use  of  force  beyond  the  right  of  way,  and 
into  the  public  street.  The  plaintiff,  after  this,  undertook  to 
advertise  his  business  by  ringing  a  bell  in  the  street  in  front  of 
his  premises,  and  Hart  alone  interfered  with  that,  and  com- 
mitted an  assault  upon  him  in  the  street.  For  these  grievances 
he  brought  his  action  against  the  company.  The  case  was  tried 
and  the  court  granted  a  nonsuit. 

I.  It  is  contended  that  the  company  has  no  such  exclusive 
dominion  over  the  tracks  and  spaces  embraced  in  its  right  of 
Poirerorem-  ^"^Y  ^^  '■°  ^"^itle  It  to  exclude  therefrom  any  person 
lABrtoss-  entering  thereon  in  an  orderly  manner,  and  upon 
Biadi  fmiB  de-  lawful  busincss  J  and  especially  that  it  cannot  dis- 
"'■  criminate  against  one  person  and  in  favor  of  another. 

We  have  discovered  no  authority  for  this  position,  either  in  its 
more  limited  or  more  extended  form.  On  the  contrar>',  it 
would  seem  that  the  very  nature  of  property  involves  a  right  of 
exclusive  dominion  over  it  in  the  owner.  We  cannot  believe 
that  there  is  a  sort  of  right  of  common  lodged  in  the  public  at 
large  to  enter  upon  lands  on  which  railroads  are  located,  and 
over  which  they  have  secured  the  right  of  way.  Such  lands  the 
railroad  companies  may  inclose  by  fences  if  they  choose  to  do 
so,  and  exclude  any  and  all  persons  whomsoever.  Their  domin- 
ion over  the  same  is  no  less  or  exclusive  than  that  which  every 
owner  has  over  his  property.  If  they  do  not  choose  to  erect 
fences  and  make  inclosures,  they  may,  by  mere  orders,  keep  off 
intruders,  and  they  may  treat  as  intruders  all  who  come  to 
transact  their  own  business  with  passengers,  or  with  persons 
other  than  the  companies  themselves.  To  do  this,  however, 
they  must  give  fair  notice  ;  inasmuch  as  by  a  sort  of  common 
law  or  common  understanding  in  this  country  an  unforbidden 
entry  on  uninctosed  lands  is  not  a  trespass,  unless  the  intruder 
comes  for  some  improper  purpose,  or  to  remain  an  undue  or 
unnecessary  length  of  time.     It  is  manifest  that  the  grant  of  the 
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t>rivilcge  to  one  or  more  is  no  rightful  cause  of  complaint  on  the 
part  of  others  to  whom  a  like  privilege  is  denied.  The  right  to 
make  such  discriminations  is  incident  to  the  ownership  of  all 
property  which  is  not  devoted  to  some  use  that  in  and  of  itself 
involves  an  invitation  to  the  public  to  enter  and  enjoy  for  the 
time  being.  The  business  of  selling  lunches  to  passengers,  or  of 
soliciting  from  them  orders  for  the  same,  is  not  one  which  every 
citizen  has  the  right  to  engage  in  upon  the  tracks  and  premises 
of  a  railway  company,  and  consequently  those  who  do  engage 
in  it  and  carry  it  on  must  be  dependent  upon  the  company  for 
the  privilege.  And  whether  the  permission,  when  granted,  be 
called  a  lease  or  a  license,  makes  no  difference ;  nor  does  it 
make  any  difference,  except  in  the  matter  of  revocation,  whether 
the  grant  be  gratuitous,  or  made  for  a  consideration.  Barney 
V.  Oyster  Bay,  etc..  Steamboat  Co.,  67  N.  Y.  301  ;  Landrigan 
v.  State,  31  Ark.  50;  Hazen  v.  Boston  &  M,  R.  Co.,  2  Gray 
(Mass.),  S77;  Railroad  Co.  v.  Philadelphia,  88  Pa.  St.  424; 
Sweffly  V.  Boston  &  A.  R.  Co.,  128  Mass.  5,  I  Am.  &  Eng.  R. 
Cas.  138;  Pittsburgh,  Ft.  W.  8t  C.  R.  Co.  v.  Bingham,  29  Ohio 
St.  364;  Keller  v.  Dillon,  26  Ga.  701. 

2,  That  the  company  allowed  the  plaintiff  to  sell  his  lunches 
upon  its  right  of  way  for  a  long  space  of  time,  say  nine  years, 
■without  objection,  gave  him  no  right  to  the  privilege  in  per- 
petuity. He  paid  the  company  no  consideration,  but 
enjoyed  a  mere  implied  license,  which  was  revocable  i"piw  n- 
at  any  time ;  certainly  so  after  given  him  reasonable  M»rt^'  ** 
notice.     In  this  instance,  he   had  notice  for  about 

one  week  before  any  decisive  steps  were  taken  to  put  a  stop  to 
,  his  dealings.  He  refused  to  yield  to  the  notice,  and.  for  that 
reason  alone  a  resort  to  force  on  the  part  of  the  company  was 
had.  There  can  be  no  doubt  that  such  a  license  could  be  ter- 
minated by  notice,  l  Washb.  Real  Prop.  400;  3  Kent.  Comm. 
452,  453;  Parish  v.  Kaspare,  109  Ind.  586;  Wingard  v.  Tift,  24 
Ga,  179 ;  Colcord  v.  Carr,  77  Ga,  106 ;  Cook  v.  Pridgen,  45  Ga. 
341 ;  Mayor  v.  Franklin,  12  Ga.  239 ;  Sheffield  v.  Collier,  3  Ga, 
82. 

3,  The  force  used  by  the  company's  servant  was  of  a  mild 
and  gentle  character ;  certainly  so  as  against  the  plaintiff  him- 
self. Not  only  was  no  violence  done  to  life  or  member,  but  not 
even  was  the  plaintiff  treated  rudely ;  and  the  com- 
pany's servant  desisted  before  the  plaintiff  had  with-  ftJ^jS 
drawn  beyond  the  right  of  way.   A  far  greater  degree 

of  force  than  that  used  would  have  been  justifiable,  had  the 
plaintiff  rendered  it  necessary  in  order  for  his  expulsion  to  be 
accomplished.     Wood  v.  Leadbitter,  13  Mees.  &  W,  838. 

4,  For  the  violence  of  Hart,  the  lessee  or  licensee  of  the  privi- 
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lege,  the  company  is  not  responsible.  He  was  not  acting  as  a 
CamtMjmat  servant  of  the  company,  but  in  his  own  behalf;  and 
ii*bi«fbr)i-  although  the  company,  by  its  servant,  co-operated 
MBW«'i  Tio-     with   him  in  the  beginning,  that  co-operation  ceased 

'**■  before  Hart  had  transcended  the  limits  of  his  own 

rights.  If  Hart  pursued  the  plaintiff  into  or  upon  the  street,  he 
alone  is  responsible.  The  company's  servant  declined  to  take 
part  in  that  proceeding,  but  confined  himself  and  his  action  to 
the  company's  premises.  This  same  distinction  applies  to  Hart's 
interference  with  ringing  the  bell  in  front  of  the  plaintiff's  prem- 
ises on  the  street.  Hart  alone  undertook  to  deal  with  the 
plaintiff  for  using  the  bell,  and,  so  far  as  appears,  no  servant  of 
the  company  was  even  present  on  that  occasion.  His  conduct 
then  and  there  certainly  affords  no  cause  of  action  against  the 
company. 

5-  It  does  appear,  however,  that  the  company's  servant,  al- 
though he  did  not  chase  the  plaintiff  beyond  the  right  of  way, 
riaiatiri  pushed  the  matter  further  in  dealing  with  the  plain- 
ciBiHfVriija.  tiffs  servant.  He  not  only  forced  him  off  the  right 
riMiokiiHT-  of  way,  but  across  the  street  and  to  the  plaintiff's 
""*■  door.     This  may  give  a  cause  ot  action  to  the  ser- 

vant, but  it  furnishes  none  to  the  plaintiff,  because  there  was  no 
loss  of  service,  nor  any  impairment  of  capacity  to  render  ser^ 
vice ;  and,  for  a  master  to  have  a  right  of  action  for  an  assault 
and  battery  committed  upon  his  servant,  one  or  both  of  these 
consequences  must  ensue.  Robert  Mary's  Case,  9  Coke,  113  a; 
Wood,  Mast.  &  Serv.  §  224;  Bigelow,  Torts,  108,  109;  I  Minor, 
Inst.  224,  and  authorities  cited. 

Judgment  affirmed. 


Old  Colony  R.  Ca 


Slavens  et  al. 
(Massachusetts  Supreme  Judkial  Court.  January  4,  1 889.) 

NsKHgance — Mail  Carriers — IndemnFty — Joint  Tort-feuor«< — Where  the 
contractors  for  the  transportation  of  the  mails  negligently  unload  the  mail- 
bags  upon  the  station-platform  or  sidewalk  in  such  a  manner  as  to  cause 
injury  to  one  who  recovers  judgment  therefor  against  the  company,  the 
company  may  maintain  an  action  for  indemnity  against  the  contractors, 
the  relation  of  the  parties  inter  se  not  being  that  of  joint  tort-feasors. 

On  exceptions  from  Superior  Court,  Suffolk  County. 

Tort  by  the  Old  Colony  R.  Co.  against  H.  C.  Slavens  and 
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another  to  recover  the  amount  of  a  judgment  rendered  against 
the  plaintiff  in  favor  of  G.  W.  Amory,  and  paid  by  vmiM. 

the  plaintiff  to  him.  A  servant  of  the  defendants, 
who  were  contractors  for  the  removal  of  the  United  States 
mails  from  plaintiff's  station,  negligently  unloaded  a  number  of 
mail  bags  in  such  a  manner  that  they  became  an  obstruction  to 
the  sidewalk  or  platform,  and  caused  personal  injuries  to  Amory. 
Amory  having  brought  a  suit  against  the  railroad  company,  the 
latter  notified  the  defendants  thereof,  called  upon  them  to  de- 
fend the  same,  and  also  intimated  that,  if  they  failed  to  do  so, 
the  defence  of  the  suit  would  be  conducted  at  their  expense. 
Judgment  having  been  rendered  in  Amory 's  favor,  plaintiff  paid 
it.  At  the  trial  in  the  superior  court  plaintiff  recovered  a  ver- 
dict, and  the  defendants  excepted. 

Patton  &  Blair  for  defendants. 

J.  H.  Benton,  Jr.,  for  plaintiff. 

C.  Allen,  J.— The  verdict  establishes  it  as  a  fact  that  the  de- 
fendants might  have  done  the  work  of  transferring  and  loading 
the  mail-bags  without  obstructing  the  sidewalk  as  it 
was  obstructed  on  the  occasion  of  the  injury  to  Amory.  puiatiir  ■■- 
The  plaintiff's  regulations  and  provisions  did  not  re-  JH'JilJ'i^ ''!, 
quire  such  obstruction,  and  the  only  question  before  beia^jolit 
us  is  whether,  assuming  this  as  a  fact,  the  plaintiff  tort-ftaMr. 
was  entitled  to  recover;  and  we  think  the  plaintiff 
and  the  defendants  were  not,  as  to  each  other,  in  pari  delicto. 
The  plaintiff  was  held  liable  to  Amory,  because  bound  to  keep 
the  sidewalk  reasonably  safe.  But  the  ground  of  the  present  ac- 
tion is  that  the  defendants,  by  their  negligent  act,  exposed  the 
plaintiff  to  this  liabihty.  The  plaintiff's  neglect  to  keep  the  side- 
walk safe  did  not  make  the  plaintiff  a  joint  wrong-doer  with  the 
defendants  in  any  such  sense  as  to  prevent  the  plaintiff  from  re- 
covering. Churchill  V.  Holt,  131  Mass.  67,  127  Mass.  165  ;  Gray 
f.  Boston  Gas-light  Co.,  114  Mass.  149;  Woburn  v.  Boston  &  L. 
R.  Co.,  109  Mass.  283  ;  West  Boylston  v.  Mason,  102  Mass.  341 ; 
MiKord  v.  Holbrook,  9  Allen  (Mass.),  17,  23. 

Exceptions  overruled. 
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In  re  KINGS  COUNTY  ELEVATED  RAILROAD. 
(jVrto  York  Court  of  Af peals.  January  15,  1889.) 

Elsvated  Railroad— Naw  York  Rapid  Transit  Act — CommlHlonera'  Plan — 
Number  of  Trackt,— A  pla.n  adopted  by  railroad  commissioners  appointed 
under  the  New  York  Rapid  Transit  Act  of  1875,  pursuant  to  the  provision 
of  that  act  which  requires  them  to  decide  upon  the  plans  for  the  construc- 
tion of  elevated  railways,  which  limits  the  number  oi  tracks  to  be  con- 
structed to  two,  is  sufficient,  although  it  does  not  in  terms  command  the 
construction  of  two  tracks. 

Same—Erectionof  Columni.— When  such  plan  provides  that  In  wide 
streets  the  company  may  erect  the  columns  in  the  street,  and  not  on  the 
line  of  each  curb,  but  makes  provision  so  far  as  possible  for  the  var^n^ 
width  of  the  streets,  and  the  surface  lines  already  constructed  therem.it 
sufficiently  complies  with  the  requirements  of  the  Rapid  Transit  Act. 

8am«— Hoightof  Track— MinimuniHaigtit— It  is  notessential that  theplans 
'should  prescribe  a  fixed  height  at  which  the  elevated  railroad  should  be 
erected,  a  provision  fixing  the  minimum  height  being  sufficient. 

Samft- Location  of  Stations. — In  such  plan  it  is  not  requisite,  notwith- 
standing the  provision  ol  the  Rapid  Transit  Act  that  commissioners  shall 
decide  upon  the  plans  for  the  construction  of  the  road  with  the  necessary 
"landing  places,  stations,  buildings,  platforms,  stairways,"  etc,  that  the 
plan  adopted  by  the  commissioners  should  fii  the  [jrecise  number  and  ex- 
act locality  of  stations  and  stairways.  H  the  articles  prescribe  that  the 
stations  shall  be  not  more  than  a  certain  number  oE  blocks  apart,  tbe  loca- 
tion is  sufficient. 

Appeal  from  General  Term  of  the  Supreme  Court,  Second 
Department. 

Appeal  from  order  of  the  general  term  confirming  the  report 
of  the  commissioners  approving  of  plans  for  the  construction  of 
the  Kings  County  Elevated  Railroad  under  section  5  of  the  New 
York  Rapid  Transit  Act  (N,  Y.  Laws  1875,  ch.  606),  which  en- 
acts : 

"  The  said  commissioners  having,  by  such  public  notice  as 
they  may  deem  most  proper  and  effective,  under  such  conditions 
and  with  such  inducements  as  to  them  may  seem  most  expedi- 
ent, invited  the  submission  of  plans  for  the  construction  and  op- 
eration of  such  railway  or  railways,  the  said  commissioners  shall 
meet  at  a  place  and  upon  a  day  in  such  public  notice  named, 
not  more  than  ninety  days  after  their  organization,  and  decide 
upon  the  plan  or  plans  for  the  construction  of  such  railway  or 
railways,  with  the  necessary  supports,  turnouts,  switches,  sidings, 
connections,  landing-places,  stations,  buildings,  platforms,   stair- 
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ways,  elevators,  telegraph  and  signal  devices,  or  other  requisite 
appliances  upon  the  route  or  routes,  and  in  the  location  deter- 
mined by  them." 

Wm.J.  Gaynor  for  appellant. 

Leslie  W.  Russell  for  respondent.     . 

Finch,  J. — At  the  threshold  of  this  case  stands  a  question 
which  is  alleged  to  supply  a  perfect  barrier  to  the  attack  made 
upon  the  corporate  life  of  the  company  which  in  this  proceeding 
seeks  to  condemn  property  for  the  public  use.  That  question 
concerns  the  force  and  effect  of  a  Judgment  rendered  in  an  ac- 
tion brought  in  the  name  of  the  people,  by  their  attorney  gen- 
eral, against  the  corporation,  and  which  adjudged  the  lawful 
organization  of  the  Kings  County  Elevated  R.  Co.  and  its 
right  to  continue  to  exist.  .We  pass  by  that  question  with- 
out discussing  or  determining  it,  although  fully  appreciating 
its  importance  and  interest,  because  we  have  reached  a  conclu- 
sion upon  the  merits  of  the  controversy  which  makes  the  pos- 
sible protection  of  that  judgment  unessential,  and  desire  to 
free  our  own  previous  adjudications  from  inferences  stretching 
seriously  beyond  what  was  intended  at  the  time,  and  what  is 
warranted  by  the  decision  actually  made. 

Four  separate  and  distinct  grounds  are  asserted  by  the  land- 
owners defending  this  proceeding  upon  which  it  is  claimed  we 
should  decide  that  the  moving  corporation  never  be- 
came such  in  fact,  and  all  of  these  respect  the  manner  Fi»«io««tort 
in  which  the  commissioners  under  the  rapid  transit  [[.i^'Jllk^ 
act  performed  theirduties,  and  the  sufficiency  of  the  •ftnetL 
plan  which  they  formulated  for  the  construction  oT 
the  road.  One  of  these  grounds  relates  to  the  provision  limiting 
the  number  of  tracks  permitted  to  be  laid.  The  sixth  subdivi- 
sion of  the  general  plan  adopted  by  the  commissioners  reads 
thus:  "There  shall  not  be  more  than  two  rows  of  columns,  or 
more  than  two  tracks,  in  any  one  street  or  avenue,  or  public 
place,  except  as  hereinafter  authorized."  No  wider  or  different 
authority  was  afterwards  given,  and  the  provision  limits  the 
company  to  two  tracks,  but  does  not  in  express  terms  direct  the 
construction  of  two,  and  that  is  the  criticism  now  made  upon 
the  sufficiency  of  the  plan,  as  it  respects  the  tracks. 

It  is  first  to  be  observed  that  no  such  question  was  raised  in, 
or  decided  by,  the  New  York  Cable  Co.  Case,  104  N.  Y.  1,  upon 
which  these  appellants  principalli-  rely.  The  defect  there  was 
that  no  hmitation  was  put  upon  the  number  of  tracks  which  the 
company  might  build,  and  it  was  left  in  possession  of  the  power  to 
occupy  the  whole  width  of  the  roadway  with  its  rails  and  trains, 
and  no  property  owner  could  know  in  advance  how  grave  or 
slight  would  be  the  resultant  interference  with  the  street.  That 
88  A.  &  E.  R.  Crb.— 23 
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difficulty  does  not  here  exist.  The  number  of  trades  is  limited 
to  two,  and  occupation  of  the  street  beyond  that  is  restrained. 
But  it  is  a  new  defect  which  is  suggested,  and  consists  of  an 
omission  to  command  the  construction  of  two  tracks,  and  leaving 
the  company  at  liberty  to  lay  but  one.  Some  things,  however, 
the  commissioners  could  safely  assume.  They  were  placed  in 
position  to  guard  the  public  against  injuries  or  encroachments 
which  the  interest  of  the  company  might  lead  its  managers  to 
attempt,  and  were  bound  to  protect  the  right  of  the  people  at 
every  such  point.  Consistently  with  that  duty  they  could  safely 
and  prudently  omit  details  which  the  interests  of  the  company 
would  be  certain  to  supply.  I  do  not  think  that  any  one  would 
have  imagined  that  a  corporation  would  seek  to  run  a  rapid  tran- 
sit elevated  road  through  a  large  city  upon  a  single  track,  or  that 
there  was  danger  of  such  a  mistake  against  which  precaution  was 
needed.  The  numerous  stations,  comparatively  near  together, 
would  require  side  tracks  for  the  frequent  trains  to  pass,  with  an 
expensive  accumulation  of  switches  and  of  men  to  operate  and 
guard  them,  and  when  completed  little  more  of  rails  would  be 
needed  to  make  the  track  double,  with  a  vast  increase  to  the  com- 
pany of  its  capacity  to  run  frequent  trains,  and  of  safety  to  its 
own  equipment.  The  danger  was  not  at  all  that  the  company 
would  not  build  two  tracks, — its  own  obvious  necessities  would 
provide  for  that, — but  the  temptation  might  come  with  increase 
of  population  and  growth  of  business  to  add  more,  and  so  affect 
injuriously  the  public  right.  Against  that  peril  the  commissioners 
guarded,  and  assumed,  as  they  very  well  might,  that  there  could 
be  no  possible  temptation  on  the  part  of  the  company  to  run 
their  road  with  a  single  track.  Indeed,  that  assumption  rises  al- 
most, if  not  quite,  to  the  level  of  a  command  ,  for  the  commis- 
sioners repeatedly  speak  of  transverse  girders  carrying  the  tracks, 
and  never  describe  a  single  track,  except  in  connection  with  two 
rows  of  columns,  each  row  carrying  its  own.  And  more  specifi- 
cally, when  providing  an  alternate  plan  for  wide  streets,  they  pre- 
scribe the  distance  between  the  centre  linesof "  the  two  tracks," 
plainly  contemplating  them  as  involved  in  the  plan  of  construc- 
tion ;  and  so  we  are  quite  certain  that  the  omission  pointed  out 
does  not  in  fact  exist,  or,  if  it  does,  constitutes  no  defect  in  the 
commissioners'  plan. 

Another  alleged  fault  respects  the  alternative  plans  provided 
for  streets  exceeding  42  feet  in  width.  It  was  first  required 
that  in  the  streets  of  that  width  or  less  there  should 
^Y***"?*  be  a  row  of  columns  on  each  curb,  and  a  super-struc- 
nidvrtnita.  ture  carrying  the  tracks  upon  transverse  girders  span- 
ning the  street.  With  that  requirement  no  fault  is 
found.  But  in  streets  more  than  42  feet  wide  the  company  were 
given  an  alternative.     They  were  permitted  to  build  upon  the 
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plan  devised  for  the  narrower  streets,  but,  as  it  was  obvious  that 
a  roadway  might  be  so  broad  as  to  make  the  transverse  girders, 
stretching  from  curb  to  curb  without  intermediate  support, 
dangerous  and  unfit,  an  alternative  plan  was  provided  to  avoid 
the  difficulty.  That  was  two  rows  of  columns,  not  on  the  line 
of  the  curb,  but  in  the  roadway  carrying  the  tracks  upon  trans- 
verse girders,  or  each  row  carrying  its  own  track  separately.  The 
point  of  the  criticism  upon  this  alternative  is  that  it  does  not  lo- 
cate the  columns  in  the  roadway,  or  their  distance  from  the  curb. 
But  that  distance  would  vary  with  the  varying  widths  of  the 
streets,  and  directions  are  given  as  nearly  as  possible  outside  of 
the  details  of  an  engineer's  specifications.  The  articles  forbid 
columns  between  the  tracks  of  surface  railways  where  they  are 
less  than  five  feet  apart.  On  Fulton  and  Washington  streets, 
Myrtle,  Lexington,  and  Nostrand  avenues,  the  distance  between 
the  two  tracks,  measuring  from  the  centre  line  of  each,  is  not  to 
exceed  18  (t.,  and  each  track  is  to  be  equidistant  from  the  centre 
line  of  the  street.  Where  columns  are  to  be  putin  the  roadway 
on  each  side  of  a  surface  railroad  track,  the  transverse  distance 
between  the  columns  is  to  be  at  least  21  feet  in  the  clear.  It  is 
thus  apparent  that  in  wide  streets,  where  the  columns  were  to 
stand  in  the  roadway,  their  location  was  dictated  so  far  as  was 
deemed  necessary.  Greater  precision  would  have  been  needless, 
and  as  likely  to  result  in  injury  as  benefit.  We  said  in  the  New 
York  Cable  Co.  Case  that  the  accuracy  and  detail  of  building 
specifications  was  not  requisite  to  the  validity  of  the  commission- 
ers' plan,  and  that  the  line  between  essentials  and  non-essentials 
was  not  easy  to  draw.  In  the  present  instance  we  think  the  fur- 
ther det^ls  insisted  on  involve  a  degree  of  minuteness  and  pre- 
cision not  requisite  to  the  end  in  view,  and  that  the  alternative 
plan  for  wide  streets  was  sufficient,  and  a  substantial  compliance 
with  the  law. 

We  have  now  reached  the  two,  remaining  objections  which 
were  the  subject  of  comment  in  the  New  York  Cable  Co.  Case, 
and  for  that  reason  are  now  said  to  be  conclusive  upon  us.  It 
seems  to  me  very  plain  that  such  an  inference  from  the  doctrine 
of  that  case  is  entirely  unwarranted  by  the  terms  of  the  deci- 
sion. It  was  stated  in  the  opinion  that  there  was  some  degree 
of  disagreement  among  us,  and  not  a  concurrence  in  all  respects ; 
and  so  five  propositions  were  formulated  as  the  result  of  the 
opinion,  and  upon  which  the  court  acted,  and  concurrence  in 
the  propositions  did  not  involve  a  necessary  indorsement  of  all 
the  reasons  urged  in  their  support.  In  the  fifth  proposition  the 
whole  court  Concurred,  and  do  still  concur.  That  was,  as  stated 
in  the  opinion,  that  the  action  of  the  commissioners  was  not  "a 
substantial  comphance"  with  the  requirements  of  section  5  of 
the   rapid  transit  act.    We  have  not  the  least  disposition  to 
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recede  from  or  question  or  modify  that  proportion.  It  rested 
upon  at  least  two  omissions  of  the  most  important  and  vital 
character:  One,  that  it  was  left  undetermined  for  i/ miles  of 
the  routes  authorized  whether  the  construction  should  be  a  sur- 
face or  an  elevated  road, — an  omission  properly  characterized 
in  the  opinion  as  a  flagrant  violation  of  the  statute ;  and  the 
other,  that  the  number  of  tracks  was  left  unlimited,  so  that  the 
whole  width  of  the  roadway  might  be  occupied  by  them,  and  in 
some  streets  even  a  third  row  of  columns  might  be  erected. 
These  facts  alone  established  that  no  definite  plan  was  dictated 
by  the  commissioners,  but  the  choice  of  a  plan  was  substantially 
left  to  the  corporators.  To  these  essential  and  palpable  defects 
were  added  two  others,  not  as  in  and  of  themselves  so  vital  and 
important  as  alone  sufficient  to  invalidate  the  action  of  the 
commissioners,  for  no  such  doctrine  is  asserted,  but  as  further 
and  added  illustrations  of  the  defectiveness  of  the  proposed  plan 
considered  in  its  entirety  as  such.  These  were  a  failure  to  fix 
definitely  the  height  of  the  structure,  except  that  it  should  not 
be  less  than  14  feet ;  and  an  omission  to  locate  the  stations,  and 
the  stairways  leading  to  them.  The  opinion  treated  these 
omissions  as  defects;  the  decision  did  not  necessarily  involve 
that  concession,  or  hamper  the  freedom  of  the  court.  But,  if  it 
did,  the  question  would  still  remain  whether  the  two  omissions 
are  of  such  importance  and  so  vital  that  a  plan  complete  and 
perfect  in  all  other  respects  must  be  deemed  for  those  defects 
alone  a  failure  ,to  substantially  comply  with  the  rapid  transit 
act.  To  that  question,  which  is  the  one  here  presented,  and 
which  the  New  York  Cable  Co.  Case  did  not  assume  to  decide, 
we  must  now  direct  our  attention. 

I  do  not  regard  the  omission  to  prescribe  the  fixed  height  of 
the  structure  as  a  defect  at  all,  but,  if  it  be  one,  it  is  certainly  of 
so  slight  and  unimportant  a  character  as  not  to  justify  a  con- 
demnation of  the  plan  adopted,  with  the  conse- 
Piu  •■ij  n-  quence  of  destroying  the  corporate  life  founded  upon 
mJi™bIiiiT  ■'*-  I"  settling  the  details  of  that  plan  it  must  have 
niBhaigu.  been  obvious  to  the  commissioners  that  the  danger 
to  the  public  welfare  and  convenience  was  not  that 
the  structure  would  be  too  high,  but  too  low.  Every  foot  of 
increased  height  would  involve  so  much  of  additional  expense  in 
both  material  and  labor,  and  in  the  inevitable  necessity  of 
heavier  columns  and  girders,  and  further  means  of  securing  sta- 
bility and  safety.  In  addition  to  that,  the  height  of  the  struc- 
ture above  the  surface,  necessitating  stairways  up  which  the 
passenger  must  ascend,  is  in  itself  a  disagreeable  consequence  of 
the  system  which  no  company  would  be  likely  to  make  worse  at 
a  needless  increase  of  cost.  On  the  contrary,  the  temptation 
would  be  to  build  as  little  above  the  surface  as  would  at  aU 
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answer,  and  the  danger  to  be  apprehended  was  not  one  requir- 
ing restraint  in  an  upward  direction.  Such  restraint  might 
reasonably  be  deemed  unnecessary  as  a  prudent  element  of  the 
plan  devised,  and  indeed  might  produce  serious  evil,  and  hamper 
and  mutilate  the  general  design,  rather  than  improve  it.  Of 
course  the  builders  of  the  track  would  aim  to  make  it  level,  or 
depart  from  that  effort  only  by  moderate  grades,  and  any  plan 
made  in  advance  would  show  varying  heights  above  the  surface, 
dependent  upon  the  conformation  of  that  surface,  and  the  con- 
sequent grades.  The  prudent  and  proper  height  would  there- 
fore largely  depend  upon  these  grades,  and  of  necessity  be 
variable  and  irregular.  It  could  not  be  fixed  except  as  the 
result  of  an  accurate  survey  and  profile,  and  by  the  precise 
figures  of  an  engineer  dictating  the  details  of  construction.  It 
was  not  within  the  duty  of  the  commissioners  thus  to  establish. 
permanently  the  grades  of  the  road.  So  much  minuteness  and 
accuracy  was  not  intended  to  be  imposed,  and  the  only  danger 
to  be  apprehended  was  provided  for  in  the  provision  which  fixed 
the  minimum  of  height.  The  omission  to  go  further  cannot 
justly  be  deemed  a  material  defect  in  the  plan,  and  that  quite 
certainly  would  have  been  our  conclusion  in  the  New  York 
Cable  Co.  Case  had  its  fate  hung  upon  that  one  omission,  or  its 
solitary  existence  challenged  a  specific  consideration. 

There  remains,  therefore,  but  a  single  defect  in  the  plan  formu- 
lated by  the  rapid  transit  commissioners  upon  which  the  appel- 
lants have  relied ;  that  is,  the  omission  to  fix  the  specific 
locations  of  the  stations  and  stairways.  Of  this  omission  the 
opinion  in  the  New  York  Cable  Co,  Case  declared  that  it  gave 
the  company  power  to  erect  stations  over  the  sidewalks  and 
cross-streets,  and  to  occupy  as  much  of  the  sidewalks  i^.ho,  at 
as  it  might  deem  necessary  for  stairways  or  ap-  rtatiMi  tat 
preaches,  without  any  restriction.  The  opinion,  ■*»<'"»t»- 
also,  seems  to  assume  that  section  5  of  the  rapid  transit  act 
required  a  location  of  such  stations  and  stairways.  I  think  that 
assumption  was  an  error  which  would  not  have  been  made  had 
specific  attention  been  drawn  to  the  language  of  the  statute. 
If  that  section  compels  the  location  of  stations  and  stairways,  it 
equally  compels  that  of  every  column  or  "necessary  support," 
of  every  turnout  or  siding,  of  every  connection,  of  every  land- 
ing place  and  platform,  and  of  every  telegraph  and  signal  device. 
Certainly  that  was  not  the  meaning  or  purport  of  the  section. 
These  details  were  mentioned  as  incidents  of  the  railroad,  and 
as  included  and  embraced  within  it  as  such,  and  the  meaning  of 
the  section  is  that  the  commissioners  must  decide  Upon  the  plan 
or  plans  of  the  railroad,  with  its  specified  incidents,  upon  the 
routes  and  in  the  locations  determined  by  them.  It  does  not 
follow,  however,  that  the  opinion  in  the  New  York  Cable  Co. 'a 
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Case  was  erroneous  in  holding  that  some  general  location  of  the 
stations  was'  within  the  duty  of  the  commissioners.  Such  action 
as  an  element  and  detail  of  the  plan  might  very  properly,  in  the 
interest  of  the  public,  have  been  made  and  included  in  the  con- 
ditions imposed.  The  interest  of  the  company  might  not  in  all 
respects  coincide  with  that  of  the  people,  and  it  might  build 
fewer  stations,  and  further  apart,  or  in  more  unfitting  localities, 
than  the  public  convenience  required.  We  cannot,  therefore, 
say  that  the  omission  was  not  a  defect ;  and  we  are  thus  com- 
pelled to  take  the  measure  of  its  importance,  and  determine 
whether  by  itself,  and  standing  alone,  it  should  prevent  a  judg- 
ment of  substantial  compliance.  Of  course  it  was  not  neces- 
sary to  direct  that  stations  should  be  built,  for  without  them  no 
capital  would  construct  the  road,  nor  to  say  that  in  the  main, 
and  as  a  general  rule,  they  should  be  built  at  the  cross-streets, 
for  the  interest  of  the  company  and  of  the  public  would  concur 
in  that.  Wherever  built  they  would  occupy  space  in  the  air 
above  the  streets,  and  their  stairways  spring  from  the  sidewalks. 
Such  consequent  occupation  of  street  and  sidewalk  was  contem- 
plated by  the  act,  and  inseparable  from  that  element  of  the  plan 
which  dictated  an  elevated,  instead  of  a  surface,  road.  The 
defect,  therefore,  accurately  measured,  respects  simply  the  num- 
ber and  localities  of  the  stations.  I  do  not  think  it  was  re- 
quisite to  fix  the  precise  number  of  all,  and  exact  locality  of 
each ;  but  if  the  articles  had  prescribed  that  the  stations  should 
be  not  more  than  a  certain  number  of  blocks  apart,  and  not  less 
than  a  ceiitain  other  number  of  blocks  apart,  so  as  to  prevent 
either  too  many  stations  on  the  one  hand,  or  too  few  on  the 
other,  that  would  have  been  a  sufficient  location.  We  see, 
therefore,  the  true  character  and  measure  of  the  omission.  It  is 
not  at  all  vital,  or  even  serious;  for  the  company  could  not 
operate  its  road  without  stations  at  which  to  receive  and  dis- 
charge passengers.  The  sharp  rivalry  of  the  surface  roads 
would  tend  to  make  them  sufficiently  frequent  and  convenient, 
and  no  very  serious  or  appreciable  injury  could  reasonably  be 
apprehended  from  aji  omission  to  dictate  locations  in  some 
general  way.  The  property  owners  called  upon  for  their  con- 
.sent  would  understand  that  stations  were  requisite,  and  each 
would  know  that  one  might  come  in  his  own  locality.  He  could 
refuse  for  that  reason,  although  experience  has  taught  the 
lesson  that  such  stations  are  often  a  benefit,  rather  than  an 
injury,  to  the  business  property  in  their  immediate  vicinity.  If, 
in  the  New  York  Cable  Co.  Case  the  omission  as  to  stations  had 
been  the  sole  and  only  defect  in  the  commissioners'  action,  I  am 
confident  that  the  learned  and  lamented  judge  who  wrote  the 
opinion,  and  the  court  which  concurred  with  him,  would  not 
have  denied  the  corporate  existence.    Such  a  result,  standing 
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upon  a  single  ground,  so  narrow  and  relatively  unimportant, 
would  not  have  been  justified,  and  is  not  within  the  scope  and 
spirit  of  the  decision.  That  question,  not  then  presented,  is 
before  us  now,  and  I  do  not  hesitate  to  conclude  that  in  the 
case  at  bar  the  action  of  the  commissioners  was  a  substantia] 
compHance  with  the  law,  notwithstanding  the  omission  under 
consideration.  All  through  the  opinion  in  the  New  York  Cable 
Co.  Case  runs  the  concession  that  not  a  detailed  and  precise  and 
rigid  compliance  is  to  be  exacted,  but  one  which,  looking  over 
the  whole  action  taken,  is  substantial,  and  does  fair  justice  to 
the  purpose  and  aim  of  the  law.  Substantial  compliance  in- 
volves the  admission  that  there  has  not  been  exact  and  perfect 
compliance,  and  that  there  are  minor  defects  and  omissions. 
The  single  one  here  existing  seems  to  us  of  that  character,  and 
not  sufficient,  standing  alone,' to  require  us  to  deny  the  cor- 
porate existence. 

The  questions  thus  discussed  were  not  presented  In  r  Kings 
County  EL  R.  Co.,  105  N,  Y.  97,  but  those  there  considered, 
with  a  single  exception,  related  to  an  alleged  forfeiture  of  the 
rights  acquired,  and  a  failure  to  secure  the  necessary  consent. 
The  corporate  existence  of  the  company  was  there  asserted  and 
maintained  against  the  objections  then  presented. 

The  order  should  be  affirmed,  with  costs. 

All  concur ;  Earl  and  Gray,  J  J.,  on  the  ground  that  the  case 
of  In  re  Kings  County  El,  R,  Co.,  82  N.  Y,  95,  is  conclusive 
here.  It  was  a  proceeding  in  rem,  instituted  by  the  state,  and 
its  determination  established  the  legality  of  the  corporate  exist- 
ence of  that  company,  and  it  could  not  be  disputed  collaterally 
thereafter. 


People  ex  rel.  Third  Avenxje  R.  Co. 


Newton,  Commissioner. 

{New  York  Court  of  Appeals.  February  8,  1889.) 

Hons  Railroad — Chartar— EaMtnent  In  Streat — Changa — Cabia  Railway. 
— A  corporation  organized  under  the  New  York  general  railroad  act(Laws 
1850,  c.  140)  was  authorized  by  a  city  "to  lay  a  double  track  for  a  rail- 
road "  in  certain  streets,  upon  condition  that  it  should  keep  in  good  re- 
pair the  space  between  the  tracks,  and  a  space  on  each  side  of  the  same ; 
and  that  the  tracks  should  be  laid  upon  a  good  foundaiion.witharaileven 
with  the  surface  of  the  streets.  Pursuant  lo  this  authority,  a  horse  rail- 
way was  constructed  and  operated  for  many  years.   Held,  that' the  author- 
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ity  conferred  upon  the  company  by  the  city  did  not  authorize  to  open  up 
the  streets  for  the  purpose  al  constructing  a  cable  railroad  in  place  of  the 
horse  railway. 

Appeal  from  General  Term  o{  the  Supreme  Court,  First 
Department. 

Application  by  the  relator,  the  Third  Avenue  R.  Co.,  to  the 
supreme  court  at  special  term  for  a  writ  of  mandamus  to  John 
Newton,  commissioner  of  public  works  of  t^e  city  of  New  York, 
directing  him  to  grant  a  permit  to  the  relator  authorizing  it  to 
make  excavations  for  the  purpose  of  constructing  a  cable  rail- 
road. The  writ  was  granted  at  the  special  term,  but,  upon  ap- 
peal, the  general  term  reversed  the  order  and  dismissed  the 
application.     The  relator  thereupon  took  the  present  appeal 

Jokn  E.  Parsons  for  appellant. 

James  C.  Carter  for  respondent, 

DanfORTH,  J. — It  is  not  essential  to  a  proper  treatment  of 
this  appeal  to  determine  whether  the  relator  is  tied  down  to  a 
particular  method  of  operating  its  road,  whether  its  cars  may  be 

drawn  or  propelled,  nor  whether,  if  motion  is  to  be 
PowrrsfMB-  given  by  traction,  the  pulling  shall  be  done  by 
uutuwer  horses,  as  at  present,  or  by  some  other  power,  ani- 
■«t  iiTniTad  mal,  mechanical,  or  vaporous.  These  questions 
■■«»•,  admit  of  much  argument,  and  possibly  some  doubt. 

But  if  it  should  be  conceded  that  its  cars  may  be 
towed  by  cable,  we  should  be  as  far  from  the  solution  of  the 
controversy  between  the  parties  as  if  we  had  not  been  appealed 
to.  It  is  our  province  to  determine  whether  a  public  officer  has 
mistaken  his  duty  in  omitting  to  obey  the  direction  of  a  private 
corporation  in  regard  to  the  management  of  streets  intrusted  to 
his  care,  and  whether  the  court  below,  in  refusing  to  vindicate 
the  corporation,  has  misconstrued  the  grant  by  which  the  re- 
lator obtained  the  franchise  under  which  it  seeks  to  justify  this 
application.  The  governing  principles  in  such  a  case  are;  (i) 
The  relator  must  show  a  clear  legal  right  to  the  writ.  Mort- 
horst  V.  New  York  C.  &  H.  R.  R.  Co.,  66  N.  Y.  609 ;  People  v. 
Wendell,  71  N.  Y.  171.  (2)  Whether  it  is  entitled  to  have  the 
thing  done,  may  be  inquired  into  both  by  the  party  moved 
against,  and  by  the  tribunal  applied  to.  People  ik  Appraisers. 
73  N.  Y.  443.  (3)  The  terms  of  the  grant  conferring  the  right 
which  is  asserted  are  to  be  strictly  construed,  and  the  privileges 
it  confers  cannot  be  extended  by  inference.  If  there  is  any 
ambiguity  it  must  operate  against  the  company;  the  general 
rule  being  that  the  grant  shall  be  construed  most  strongly 
against  the  party  claiming  under  it,  and  every  reasonable  doubt 
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resolved  adversely  to  it.  Nothing  is  to  be  taken  as  conceded  but 
■what  is  given  in  unmistakable  terms;  and,  as  was  said  in  Lang- 
don  V.  Mayor,  etc.,  of  City  of  New  York,  93  N.  V.  145,  4  Am.  & 
Eng,  Corp.  Cas,  450,  "  Whatever  is  not  unequivocally  granted 
is  deemed  to  be  withheld,"  nothing  passing  by  implication^  The 
affirmative  must  be  shown.  The  court  is  not  to  search  for  any 
hidden  cleaning.  Auburn  S;  C.  Plank  Road  Co.  v.  Douglass,  9 
N.  Y.  444 ;  Langdon  v.  Mayor,  etc.,  of  City  of  New  York,  supra. 
And,  coming  directly  to  tht  case  in  hand,  "whenever  it  has 
been  considered  necessary  or  proper  to  allow  a  highway  or  street 
to  be  used  to  any  extent  for  the  purpose  of  a  railroad,  the  right 
has  been  conferred  in  express  terms"  (Davis  v.  Mayor,  etc.,  of 
City  of  New  York,  14  N.  Y.  519);  and  it  is  well  settled  that 
without  legislative  authority  a  railroad  corporation  has  no  right 
to  interfere  with  any  public  road  or  street. 

In  the  present  case  the  relator's  claim,  as  described  in  its  peti- 
tion, stands  upon  a  resolution  of  the  aldermen  of  the  city  of 
New  York,  passed  on  the  18th  day  of  December,  1852,  and 
called  by  the  relator  the  "Van  Schaik  Grant,"  by  which  privi- 
leges were  conferred  on  the  relator's  assignors,  and  afterwards 
confirmed  and  made  effective,  as  it  is  claimed,  by  the  legislature- 
Laws  1854,  c.  140;  Laws  i860,  c.  10.  The  relator  ^^^ 
was  incorporated  in  1853,  under  the  gcKcral  railroad 
act  (Laws  1850,  c.  140),  and  thereafter  received,  by  assignment 
from  the  persons  named  in  the  resolution,  the  grant  which,  as 
the  petition  asserts,  "  constitutes  its  right  to  own  and  operate  a 
railroad"  over  the  route  in  question.  Its  franchise  of  being  a 
corporation,  therefore,  was  derived  from  the  act  of  1850,  and  its 
powers  and  privileges  as  such  are  limited  to  those  defined  in 
that  act  and  the  resolution  already  referred  to.  By  the  resolu- 
tion it  was  authorized  "  to  lay  a  double  track  for  a  railroad  "  in 
certain  streets  in  the  city  of  New  York,  under  the  direction  of 
the  street  commissioner,  upon  condition,  among  others,  that  it 
should  keep  in  good  repair  the  space  between  the  tracks,  and  a 
space  two  feet  each  side  of  the  same  in  each  street  in  which  the 
rails  are  laid,  and  also  that  the  tracks  be  laid  upon  a  good  foun- 
dation, with  a  rail  even  with  the  surface  of  the  streets  ;  portions 
of  the  road  to  be  completed  within  a  time  specified,  and  a  cer- 
tain other  portion  "as  fast  as  the  Third  avenue  should  be 
graded  and  in  a  proper  condition  to  lay  rails  thereon."  There 
was  a  further  condition  that  "  no  steam-power  be  used  on  any 
part  of  the  road  for  propelling  cars."  The  relator,  in  1853,  and 
immediately  on  receiving  this  grant,  complied  with  its  condi- 
tions, and  laid  its  rails  upon  the  surface  of  the  streets  through 
which  it  was  authorized  to  operate,  and  adopted  the  system  of 
traction  by  horses  as  a  means  of  furnishing  motive  power  for  , 
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the  running  of  its  cars,  and  has  in  that  manner  continuously  oper- 
ated its  road  to  the  present  time.  It  is  obvious  that  the  charter, 
as  thus  analyzed,  contemplates  only  a  road  whose  operations  by 
way  of  structure  or  otherwise  shall  be  limited  to  the  surface  of 
the  roadway.  It  gives  no  right  to  open,  or  excavate,  or  use 
below  its  existing  surface.  The  general  railroad  law  (Laws 
1850,  c.  140)  gives  no  authority  for  the  construction  of  street 
railroads  (section  28,  subd.  5);  but,  if  any  right  is  gained  by  an 
organization  under  that  act,  the  company  is  by  its  provisions  re- 
quired after  construction  to  restore  the  street  touched  by  them 
"to  its  former  state,  or  to  such  state  as  not  unnecessarily  to 
have  impaired  its  usefulness."  The  only  disturbance  of  the 
street,  therefore,  which  is  allowed  by  the  charter  or  the  statute 
is  the  temporaryexcavation  required  for  imbedding  the  ties  and 
stringers  which  support  the  track  and  rails,  and,  when  they  are 
put  in  place,  the  work  of  restoration  leaves  the  surface  of  the 
street  unbroken,  the  passage-way  even,  and  the  substructure 
solid.  Such  is  the  road  which  the  relator  is  authorized  to  con- 
struct, and  which  it  did  construct.  In  February,  1887,  however, 
with  no  additional  power  or  grant  from  the  legislature  or  the 
municipal  authorities,  it  resolved,  in  the  language  of  its  directors, 
"  to  adopt,  and,"  as  they  say,  "  did  adopt,  the  cable  system  as  a 
means  of  furnishing  a  motive  power  for  the  operation  and  run- 
ning of  cars  along  its  route."  We  are  not  informed  of  the  com- 
ponent parts  of  that  system.  But  the  relator  in  order  to  carry 
forward  its  scheme,  as  disclosed  by  the  action  of  its  directors, 
demanded  from  the  commissioner  a  permit,  as  something  to  which 
it  was  of  right  entitled,  to  make  immediate  excavations  in  and 
at  frequent  intervals  of  space  across  the  public  streets  through 
its  entire  route.  No  license  or  word  of  permission  to  do  so  can 
be  found  in  the  charter.  The  road  was  completed.  The  relator 
had  then  no  right  to  again  disturb  the  surface  of  the  streets  ex- 
cept for  necessary  repairs  and  replacing  of  its  ties  and  rails  as 
occasion  might  require  for  the  proper  maintenance  of  its  road. 
That  power  it  had.  No  more.  It  now,  however,  asserts  a  legal 
right  to  make  excavations,  not  for  any  of  the  purposes  of  its 
track  or  roadway,  or  the  foundation  of  either,  but  for  the  pur- 
pose of  laying  a  cable  in  each  track  between  the  present  rails  as 
motive  power  for  its  cars  by  the  agency  of  steam  from  station- 
ary engines.  A  mere  statement  of  the  proposition  should  be  a 
sufficient  answer  to  the  claim.  To  open  a  city  street  for  the 
construction  of  a  surface  railroad  track,  or  its  reparation,  and  to 
open  that  street  for  the  introduction  of  a  power  to  operate  the 
road,  would  seem  to  be  separate  and  distinct  things.  In  the 
first,  the  excavation  ends  with  the  construction  ;  the  material  of 
the  street  is  replaced,  or,  iii  lieu  of  it,  some  other  substance, 
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which  restores  the  surface  to  its  original  unbroken  condition  and 
usefulness,  and  leaves  all  below  the  surface  to  such  uses  as  the 
municipality  may  require.  In  the  other  case,  as  the  record  dis- 
closes,  the  cable  requires  a  conduit  of  mason-work,  the  necessary 
excavation  for  which,  on  a  straight  stretch  of  road,  without 
curves,  is  six  feet  wide  and  from  four  to  five  feet  deep.  Where 
there  is  a  double  track  there  must  be  two  of  these  trenches,  and 
at  intervals  of  35  feet  along  the  whole  distance  they  must  go  still 
deeper  for  drainage;  and,  where  there  are  curves,  the  width  of 
the  excavation  must  be  at  least  from  13  to  1 5  feet ;  at  a  corner 
the  pit  will  be  30  feet  in  width  ;  and  at  the  engine-houses,  whence 
the  cable  extends  to  the  conduit  in  the  street,  it  will  be  neces- 
sary to  excavate  the  entire  street  from  the  engine-room  out  to 
and  beyond  the  track  furthest  from  it.  None  of  these  things 
are  required  for  the  construction  of  a  street  surface  railroad,  none 
of  them  pertain  even  to  its  operation.  They  relate  to  some  act 
or  thing  to  be  done  below  the  surface.  Moreover,  the  entire 
surface  is  never  to  be  restored  ;  a  slot  opening  from  one  half  to 
five  eighths  bf  an  inch  will  remain  through  the  entire  length  of 
each  track, — an  opening  sufficient  to  receive  the  calk  of  a  horse- 
shoe  and  be  the  occasion  of  injury;  to  receive  water  and  com- 
municate frost  to  the  water  or  gas-pipes  or  other  pipes  in  the 
neighborhood  of  the  trenches.  Other  consequences  follow.  It 
is  enough,  however,  that  the  slot  furnishes  an  obstruction  to  the 
usual  and  ordinary  use  of  the  street  for  traffic  and  travel,  whether 
the  horse  moves  along  or  across  the  track,  as  he  may  lawfully  do. 

In  the  case  of  People  v.  Com.  of  Public  Works,  98  N.  Y.  6,  we 
held  that  no  interference  with  the  streets  of  the  city,  however 
slight,  could  be  allowed  in  the  absence  of  unmistaka- 
ble language  from  the  legislature  permitting  it.    Yet  J^l^'t'/t.. 
it  is  the  privilege  of  interference  by  excavation  in  qiinitoH- 
those  streets  in  the  manner  I  have  described  which  th»ri">  i»t»r. 
the  relator  claims  as  a  right.     It  alone  was  the  sub-  Hl^'"^ 
ject  of  its  application  to  the  commissioner,  and  his 
refusal  to  suffer  it  is  the  only  ground  upon  which  the  writ  of 
mandamus  was  invoked,  and  if  this  appeal  succeeds  the  only 
command  which  can  follow  is  that  the  relator  be  permitted  to 
go  on  and  make  that  excavation.     There  is  no  other  question 
at  issue.     The  city  has  as  much  and  the  same  right  to  deny  this 
use  of  its  streets  as  a  private  owner  would  have  to  dispute  the 
use  of  his  property.     Brooklyn  Steam  Transit  Co.  v.  City  of 
Brooklyn,  78"  N,  Y.  524,     Whence,  then,  does  the  relator  derive 
the  reason  for  its  contention  P 

I  have  examined  with  the  greatest  interest  and  care  the  elabo- 
rate, and  upon  other  points  instructive,  brief  of  the  learned  coun- 
sel  for  the  relator,  but  find  nothing  in  it  to  answer  the  question 
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I  am  now  considering,  and  which  was  forcibly  presented  by  the 

learned  judge  at  general  term,  and  in  the  most  ex- 
Bnetorttaa-  p'lcit  terms  in  behalf  of  the  respondent  upon  this  ap- 
«rfti  niinwd  peal.  We  are  referred  to  no  express  words  confer- 
Mt*ri8£0,      j^j^g  (.|jg  power  sought  to  be  exercised,  nor  to  any 

words  in  the  grant  or  the  act  of  1850,  from  which,  if 
the  law  permitted  it,  an  inference  to  that  effect  could  be  drawn 
by  the  exercise  of  the  greatest  ingenuity.  On  the  contrary, 
every  word  and  condition  is  against  it.  I  do  not  think  that  the 
general  railroad  act  (Laws  1850,  c.  140)  has  any  application  to 
the  relator's  road.  If  it  had,  it  is  difficult  to  see  any  reason  for 
the  provisions  of  the  act  of  1854  (chapter  140)  relative  to  the 
construction  of  railroads  in  cities,  or  the  act  of  1860  (chapter 
10)  relative  to  railroads  in  the  city  of  New  York,  or  many  subse- 
quent ones  relating  to  the  same  matter.  But  assuming  that  it 
does  apply,  we  are  referred  only  to  so  much  of  it  as  declares 
{section  28,  subd.  7)  that  every  corporation  formed  under  its  pro- 
visions shall  have  power  "  to  take  and  convey  persons  and  prop- 
erty on  their  railroad  by  the  power  or  force  of  steam,  or  of  ani- 
mals, or  by  any  mechanical  power,  and  to  receive  compensation 
therefor."  What  has  that  to  do  with  the  question  I  am  discuss- 
ing, viz.,  the  right  of  the  relator  to  first  excavate  and  then  build 
in  the  streets  of  the  city  the  structure  already  described,  without 
the  consent  of  the  city,  and  without  compensation  to  it?  I  am 
quite  unable  to  gather  any  intimation  of  a  permission  to  the  re- 
lator to  go  under  or  beneath,  or  to  break  into  the  streets  even, 
except  for  the  necessary  purpose  of  laying  its  tracks.  The  act 
(1850,  supra),  whatever  else  may  be  said  of  it,  relates  entirely  to 
a  surface  road,  and  might  as  well  be  invoked  as  authority  for 
tunnelling  the  streets  for  the  passage  of  the  relator's  horses  at- 
tached by  machinery  to  cars,  as  for  trenches  for  a  cable.  The 
shaft  would  differ  in  size  only.  Nothing  of  the-  kind  is  per- 
mitted. 

By  the  act  of  consolidation  relating  to  the  city  of  New  York 
(Laws  1882,  c.  410)  it  is  provided  that  the  common  council  shall 
have  power,  among  other  things,  "  to  regulate  the  opening  of 

street  surfaces,  the  laying  of  gas  and  water  mains,  the 
coJiiJiNartol'  building  and  repairing  of  sewers,  and  the  erecting  of 
utanssa.      gas-lights."     Section    86,  subd.  5.     They  may  also 

regulate  the  use  of  the  streets  for  telegraph  posts  and 
"  other  purposes  "  (section  86,  subd.  8),  among  which,  when  duly 
authorized,  would  doubtless  come  the  one  proposed  by  the  rela- 
tor ;  and  by  section  322,  a  removal  of  a  pavement,  or  of  a  street 
surface,  for  any  purpose,  is  forbidden  until  a  permit  is  first  ob> 
tained  from  the  department  of  public  works.  The  exercise  of 
this  care  and  authority  involves  judgment  and  discretion  on  the 
part  of  the  city  officers.     As  construed  by  the  relator,  its  grant 
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requires  the  abrogation  of  these  powers  and  duties,  and  their 
surrender  into  the  hands  of  a  private  corporation.  A  demand 
so  extraordinary  and  subversive  of  necessary  municipal  control 
should  be  yielded  to  only  when  re(5uired  by  the  explicit  direc- 
tion of  the  legislature.  Wc  are  referred  to  none.  On  the  con- 
trary, the  streets  in  the  city  of  New  York  are  so  regulated  and 
controlled  by  statute  that  the  fee  is  in  the  corporation  of  the 
city,  in  trust,  indeed,  that  the  same  be  kept  open  for  the  public. 
But,  subject  to  that  obligation  and  the  easements  belonging  to 
the  abutting  owner,  it  can  be  deprived  of  no  use  of  its  surface, 
or  the  soil  beneath,  or  the  air  above  it,  save  by  its  own  consent, 
or  the  action  of  the  legislature,  and  may  retain  the  exclusive  use 
of,  and  have  protection  against  interference  with,  either  to  the 
same  extent  that  a  private  person  might  if  he  owned  the  fee. 
But,  if  the  appellant's  claim  is  good,  this  is  all  lost.  If  the  rela- 
tor may  occupy  so  much  of  the  space  under  the  surface  of  the 
street  as  is  now  intended,  why  may  it  not  occupy  to  the  same 
depth  under  the  entire  surface  of  the  street  from  curbstone  to 
curbstone,  nay,  even  to  the  inner  edge  of  the  sidewalk,  and,  if 
to  the  depth  now  claimed,  why  not  still  deeper,  to  the  entire  ex- 
clusion of  its  use  for  the  various  purposes  to  which  the  city  au- 
thorities now  in  fact  apply  the  streets,  and  such  other  purposes 
as  the  necessities  of  a  city  demand,  and  the  invention  of  its  peo- 
ple supply,  and  thus  the  grant  of  an  easement  upon  the  surface 
of  the  street  be  so  expanded  as  to  take  in  whatever  may  be  be 
low  its  surface? 

That  the  present  claim  is  for  a  road,  as  to  one  part  surface, 
and  as  to  another  part  subterranean,  will  not,  even  if  successful, 
conclude  the  relator  from  going  deeper,  and  putting  the  whole 
underground,  or  even  from  laying  a  new  track  be- 
neath, still  retaining  the  one  upon  the  surface.  It  is  , 
claimed,  however,  that  undcrthe  general  grant  of  the  i 
act  of  1850  (section  2&,  supra)  cable  power  maybe  "*'!,"'2*° 
used ;  and  it  is  shown  that  at  about  the  time  of  the  ^  ^J^""^ 
passage  of  the  resolution  of  the  common  council  it 
was  publicly  known  that  cars  were  in  some  cases  moved  by 
cable.  The  affidavits  in  this  case  disclose  that  fact;  but  they 
also  state  that  the  cable  system  then  in  use  was  made  effective 
by  "cables  fastened  to  the  end  of  the  car,  and  running  along  the 
surface  of  the  road  between  the  rails,"  with  power  supplied  by  a 
stationary  engine.  Should  such  a  contrivance  be  resorted  to  by 
the  relator,  its  maintenance  would  be  less  astonishing  and  more 
plausible  than  is  the  assertion  of  the  present  claim.  Yet  it 
would  be  inadmissible.  Such  a  device,  however,  does  not  con- 
cem  the  system  which  the  relator  now  seeks  to  apply.  The 
inquiry  in  such  a  case  would  also  be  pertinent,  why,  if  such  was 
the  intent  of  legislation  as  early  as  1850,  it  should  be  thought 
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necessary,  in  1866,  for  the  legislature  to  pass  an  act  (Laws  1866, 
c.  697)  supplementary  to  that  of  1850,  authorizing  the  forma- 
tion of  companies  to  construct,  maintain,  and  operate  a  railway 
for  the  conveyance  of  persons,  etc.,  "  by  means  of  a  propelling 
rope  or  cable  attached  to  stationary  power,"  but  giving  no 
authority,  expressly  or  by  implication,  to  do  the  things  now 
sought  for  by  the  relator?  My  conclusion  is  that  a  permanent 
structure  below  the  surface  is  not  covered  by  the  grant  for  a 
track  to  be  placed  on  the  surface,  with  a  temporary  opening  for 
its  necessary  foundation  ;  and  hence  that  the  occupation  of  the 
street  by  the  proposed  structure  of  the  relator  is  not  within  any 
right  acquired  by  the  resolution  on  Van  Schaick's  contract,  as 
confirmed  by  the  act  of  1854,  and  that,  if  allowed,  it  would  be 
subversive  of  the  rights  of  the  city.  This  view  of  the  relator's 
case  makes  it  unnecessary  to  inquire  whether  the  declaration 
contained  in  the  grant,  that  "  no  steam-power  be  used  on  any 
part  of  the  road  for  propelling  cars,"  operates  as  a  prohibition 
against  the  system  sought  to  be  introduced  by  the  relator,  and 
for  which  alone  excavations  are  necessary. 

I  am  not  much  impressed  by  the  argument  of  the  appellant 
that  the  public  welfare  and  comfort  require  an  assent  to  the  re- 
lator's demand.  That  is  a  question,  however,  to  be  addressed 
to  the  legislature,  or  the  city  authorities,  or  both.  There  is  no 
reason  to  depart  from  the  general  doctrine  already  adverted  to, 
that  whenever  privileges  are  granted  by  the  legislature,  and  the 
grant  comes  under  review  in  the  courts,  such  privileges  are  to 
be  strictly  construed  against  the  corporation,  and  in  favor  of  the 
public,  and  that  nothing  passes  but  what  is  granted  in  clear  and 
explicit  terms.  Rice  v.  Minnesota  &  N.  W.  R.  Co.,  1  Black 
{U.  S.),  358.  It  was  applied  in  this  court  in  the  case  of  People 
V.  Com.  of  Public  Works,  already  referred  to,  where  an  applica- 
tion was  made  for  a  mandamus  requiring  a  permit  to  be  given  to 
enable  the  trustees  of  the  Brooklyn  bridge  to  enter  upon  certain 
streets  for  the  purpose  of  laying  the  foundation  for  columns 
necessary  for  the  completion  of  that  great  public  work  accord- 
ing to  the  plans  adopted.  The  writ  was  granted,  but  on  appeal 
to  this  court  the  order  was  reversed  upon  the  ground  that  the 
commissioners  of  public  works  had  no  authority  to  grant  the 
required  permit,  and  that  the  court  below  erred  in  allowing  the 
mandamus.  In  replying  to  the  consideration  addressed  to  us  as 
to  the  many  and  obvious  advantages  of  the  completed  work  to 
the  two  cities  and  their  inhabitants  we  held  that  courts  were  not 
at  liberty  to  consider  the  benefits  arising  from  the  plan  of  the  re- 
lators, or  the  necessity  and  importance  of  carrying  it  into  effect 
for  the  benefit  of  the  public,  and  that  such  considerations  should 
have  no  place  in  determining  questions  of  the  character  of  the 
one  now  before  us.     We  also  said  that  the  streets  of  New  York 
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.  .  .  must  remain  and  be  used  as  such,  and  for  no  other  purpose, 
until  otherwise  directed  by  legislative  enactment,  and  that  with- 
out this  no  authority  exists  for  their  invasion.  It  is  possible 
that  such  a  change  in  the  character  of  the  street  as  the  relator 
proposes  to  make  would  be,  as  it  claims,  a  public  benefit ;  but  the 
privilege  to  make  it  will  be  followed  by  great  private  advantage, 
and  it  may  be  that  the  city  will  obtain  compensation  for  grant- 
ing it.  The  opportunity  to  do  so  should  not  be  taken  from  it, 
nor  the  violation  of  rights  which  belong  to  the  public  justified 
upon  a  forced  and  unnatural  construction  of  words  which  of 
themselves  have  no  such  consequence. 

I  cannot  close  this  opinion  in  more  appropriate  words  than 
those  used  in  King  v.  Ward,  4  Adol.  &  E,  384,  and  applied  in 
Davis  V.  Mayor,  etc.,  of  the  City  of  New  York,  14  N,  Y.  525,  in 
both  of  which  cases  an  argument  similar  to  that  of  the  relator 
was  advanced,  and  in  the  first  case  answered  by  the  declaration 
of  Denman,  C.  J.,  that  "no  greater  evil  can  be  conceived  than 
the  encouragement  of  capitalists  and  adventurers  to  interfere 
with  known  public  rights  from  motives  of  personal  interest  on 
the  speculation  that  the  changes  made  may  be  rendered  lawful 
by  ultimately  being  thought  to  supply  the  public  with  some- 
thing better  than  what  they  actually  enjoy.  There  is  no  prac- 
tical inconvenience  in  abiding  by  the  opposite  principle,  for 
daily  experience  proves  that  great  and  acknowledged  public  im- 
provement soon  leads  to  a  corresponding  change  in  the  law,  ac- 
companied, however,  with  the  first  condition  of  being  compelled 
to  compensate  any  portion  of  the  public  which  may  suffer  for 
their  advantage."  The  order  of  the  court  below  should  be 
afHrmed  with  costs. 

RUGER,  C.  J.,  and  ANDREWS  and  FiNCH,  JJ.,  concur.  Earl, 
J.,  reads  for  reversal.     Peckham  and  Gray,  Jj.,  concur. 

Earl,  j.  {dissenting. — The  sole  question  for  our  determina- 
tion in  this  case  is  whether  the  Third  Avenue  R.  Co.  has  the 
right  to  substitute  for  horses  the  cable  system  for  moving  its 
cars  over  its  road.  This  right  is  disputed  by  the  de- 
fendant representing  the  city  of  New  York.  On  the  '****' 
1st  day  of  January,  1853,  the  city  granted  to  Van  Schaick  and 
others,  whom  we  will  call  the  "  projectors,"  the  right  to  lay  a 
double  track  for  a  railroad  in  certain  described  streets  in  the 
city  of  New  York ;  and  in  the  grant  it  was  provided  that  "  no 
steam-power  be  used  on  any  part  of  the  road  for  propelling 
cars."  In  the  agreement  at  the  time  entered  into  between  the 
projectors  and  the  city  it  was  stipulated  that  they  might  incor- 
porate themselves  under  the  general  railroad  act,  and  thereafter 
they  were  incorporated  under  the  name  of  the  "Third  Avenue 
R.  Co."    The  grant  to  the  projectors,  and  through  them  to  the 
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Third  Avenue  Railroad  Company,  was  confirmed  by  chapter  140 
of  the  laws  of  i854,and  chapter  10  of  the  laws  of  i860.  Under 
its  grant  and  charter  the  company  laid  down  a  double-track  rail- 
way upon  the  surface  of  the  streets  described,  and  its  cars  have 
hitherto  been  moved  by  horses.  It  is  now  proposed  by  the 
company  to  move  its  cars  by  means  of  cables  passing  under  the 
surface  of  the  streets  between  the  rails  of  each  track,  which 
cables  are  to  be  operated  by  a  stationary  steam-engine  located 
upon  the  private  property  of  the  company  outside  of  the  street 
lines.  It  is  contended  on  behalf  of  the  defendant  that  the  stipu- 
lation in  the  grant,  that  "  no  steam-power  be  used  on  any  part 
of  the  road  for  propelling  cars,"  forbids  the  moving  of  cars  by 
cables  thus  operated.  We  are  of  opinion  that  that  stipulation 
would  not  be  violated  by  the  substitution  of  the  cable  system. 

It  is  clear  that  the  parties  had  in  mind  the  movement  of  cars 
upon  the  railway  tracks  by  steam-power  propelling  locomotive 
engines  thereon,  and  the  purpose  was  to  guard  against  the  an- 
noyance and  danger  which  might  be  produced  in  the 
ami  iMi  ■<«  streets  by  the  operation  of  such  engines.  There  was 
trt[e%irw.  ^t  that  time  in  this  country  no  railroad  operated  by 
what  is  now  known  as  the  "cable  system,"  and  it 
could  not  have  been  within  the  contemplation  of  the  parties  to 
condemn  or  prohibit  the  operation  of  this  railroad  in  that  way. 
It  is  not  the  stipulation  that  no  steam-power  should  be  used  for 
*'  propelling  the  cars,"  but  it  is  that  no  steam-power  should  be 
used  "  on  any  part  of  the  road,"  clearly  having  reference  to  the 
movement  of  cars  by  locomotive  steam-power  applied  upon  the 
road  itself.  Steam,  as  a  motive  power,  was  not  prohibited ;  but 
its  use  upon  the  road  was  prohibited.  With  that  exception  the 
projectors  were  left  with  the  right  to  adopt  any  safe,  practical 
system  for  moving  their  cars.  There  was  no  apparent  reason 
for  forbidding  the  use  of  a  stationary  steam-engine  to  be  oper- 
ated upon  private  property  by  means  of  which  the  cars  in  the 
streets  could  be  moved  without  any  noise  or  annoyance  of  any 
kind.  The  immediate  power  which  moves  the  cars  under  the 
cable  system  is  the  moving  cable  attached  to  the  cars.  It  is 
true  that  the  steam  communicates  power  to  the  cable ;  but  it  is 
the  cable  power  that  moves  the  cars.  In  a  remote  sense  it  may 
be  said  that  it  is  the  power  of  steam  that  moves  the  cars,  and  in 
a  still  remoter  sense  it  is  the  heat  that  produces  the  steam 
which  furnishes  the  power;  and  so  causes  may  be  traced  back 
in  endless  succession,  constantly  approximating  the  first  cause. 
But  in  construing  this  agreement  we  must  hold  that  the  parties 
had  in  mind  the  proximate,  immediate  cause,  and  not  the  re- 
mote one;  and  that  what  was  intended  was  the  prohibition  of 
the  operation  of  locomotive  steam-engines  upon  the  streets  in 
the  city. 
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But  this  company  had  not  only  all  the  powers  conferred  upon 
it  by  its  contract  with  the  city,  but  all  the  powers  conferred 
upon  it  by  the  general  railroad  act  of  1850,  except  as  its  powers 
were  limited  and'restricted  by  its  agreement  with 
the  city.  By  subdivision  7  of  section  28  of  the  gen-  '^"^'.t^Jir 
eral  railroad  act,  every  corporation  formed  thereun-  ^ombw. 
der  was  authorized  to  take  and  convey  persons  and 
property  on  its  railroad  by  "the  power  or  force  of  steam,  or  of 
animals,  or  by  mechanical  power,"  That  section  clearly  confers 
the  power  to  operate  this  railroad  by  the  cable  system.  The 
cable,  as  applied  to  the  cars,  is  a  mechanical  power,  and  it  is 
moved  by  the  power  or  force  of  steam ;  and  hence,  if  the  right 
of  this  company  depended  upon  that  section  alone,  there  could 
be  no  question  that  it  would  have  the  right  to  move  its  cars  by 
means  of  the  cable  system.  Its  right  under  that  section  is  modi- 
fied only  by  the  stipulation  in  the  agreement  that  "  no  steam- 
power  be  used  on  any  part  of  the  road."  Hence,  whether  we 
test  the  rights  of  the  company  by  its  grant,  o^  by  its  charter,  or 
by  both  combined,  we  find  no  prohibition  against  the  use  of 
steam-power  communicated  by  a  steam-engine  located  upon  pri- 
vate property  outside  of  the  limits  of  the  streets. 

It  is  also  ai^ed  that  the  railroad  company  has  no  right  to 
substitute  the  cable  system,  because  that  would  subject  the 
streets  to  an  additional  burden,  not  contemplated  by  muutiat 
the  agreement  between  it  and  the  city.  There  is  •»*'»n»«r^ 
nothing  in  that  agreement  or  in  the  general  railroad  J^rnlirirtM 
act  which  forbids  it  to  increase  the  burden  to  which  tiuvtimun 
any  street  was  at  first  subjected.  It  could,  from  ''t*™^ 
time  to  time,  change  the  mode  of  constructing  its  tracks,  the 
shape  of  its  rails,  and  the  number  of  cars  which  it  would  move 
through  the  streets.  It  was  not  limited  merely  to  the  construe-  ■ 
tion  of  a  "  double  track  for  a  railroad  upon  the  surface  of  the 
streets."  It  also  had  authority  to  operate,  and  was  bound  to 
operate,  the  railroad  when  constructed,  and  that  authority  im- 
plied the  right  to  operate  its  road  by  any  customary,  usual,  and 
proper  methods,  and  to  subject  the  streets  to  such  burdens  as 
are  necessary  for  that  purpose.  The  only  limitation  upon  its 
right  is  that  no  steam-power  shall  be  used  on  any  part  of  its 
road;  and,  subject  to  that  limitation,  it  has  the  right  to  operate 
its  road  upon  the  surface  of  the  streets  by  any  usual,  customary, 
or  proper  method,  and  for  that  purpose  to  interfere  with  the 
soil  beneath  the  surface  of  the  streets  so  far  as  may  be  neces- 
sary, provided  the  streets  be  left  in  such  a  condition  as  answers 
the  public  use  to  which  they  are  devoted  as  streets.  The  lan- 
guage used  in  the  contract  and  in  the  general  railroad  act  was 
framed  in  an  age  of  great  enterprise,  and  of  rapid  advance  in 
science  and  mechanism,  and  was  purposely  made  broad  and 
S8A.  AE.  R,  CSB— Se 
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comprehensive,  so  that  new  and  improved  inventions  for  moving 
cars  might  be  brought  into  use.  It  is  true  that  in  the  construc- 
tion of  a  cable  road  in  a  street  there  is  more  disturbance  of  and 
interference  with  the  soil  of  the  street  than  in  the  construction 
of  a  railroad  to  be  operated  by  horses.  But  the  disturbance  and 
interference  are  not  much  greater,  and  after  the  cable  road  ha3 
been  completed  the  sarface  of  the  street  is  for  every  street  pur- 
pose in  as  good  condition  as  the  surface  of  a  street  upon  which 
a  horse  railroad  is  operated  ;  and,  indeed,  the  burden  upon  the 
street  is  less,  as  there  are  no  horses  attached  to  the  cars  and 
they  therefore  occupy  less  space,  produce  less  annoyance  and 
less  incumbrance  upon  the  street,  than  cars  operated  by  horses. 
So  far  as  there  is  interference  with  the  soil  below  the  surface  of 
a  street  it  is  not  perceived  that  it  can  produce  any  serious  mis- 
chief or  harm  to  any  interests  or  rights.  So  far  as  it  may  inter- 
fere with  gas-  or  water-pipes  or  other  appliances  or  structures 
beneath  the  surface  of  the  streets,  they  are  to  be  replaced  or 
moved  or  put  in  position  at  the  expense  of  the  railroad  com- 
pany ;  and  the  papers  show  clearly  that  it  is  a  mere  matter  of 
expense,  and  that  all  these  things  can  be  done  so  that  no  dam- 
age or  mischief  will  come  to  any  private  or  public  right  or  inter- 
est in  the  streets.  Still  further,  no  serious  harm  can  come  from 
the  adoption  of  the  cable  system,  because  it  is  provided  by  the 
order  of  the  special  term  that  the  work  shall  be  done  under  and 
subject  to  the  supervision  of  the  commissioner  of  public  works, 
who  may  appoint  inspectors  of  the  work,  to  be  paid  by  the  com- 
pany, and  that  the  work  be  carried  on  in  conformity  with  such 
reasonable  rules  and  regulations  as  the  commissioner  may  es- 
tablish in  relation  to  doing  the  work,  and  subject  to  such  orders 
and  directions  as  he  may  give  in  relation  to  the  manner  of  con- 
ducting the  work,  and  the  interference  with  and  disturbance  of 
sewers  and  water-pipes,  and  the  repavement  and  restoration  of 
surface  of  the  avenues  and  streets  in  which  such  work  shall  be 
done. 

It  is  also  provided  in  the  agreement  between  the  projectors 
and  the  city,  which  is  binding  upon  the  company,  that  the  cars 
should  be  run  under  such  prudential  directions  as  the  "  common 
council  and  the  street  commissioners  may  from  time  to  time 
prescribe;  and  provided  also  that  the  said  parties  shall  in  all  re- 
spects comply  with  the  directions  of  the  common  council  in  the 
building  of  the  said  railroad,  and  in  any  other  matter  connected 
with  the  regulation  of  said  railroad ;"  and  that  the  railroad 
tracks  should  be  laid  upon  a  good  foundation,  with  a  grooved 
rail,  or  such  other  rait  as  should  be  approved  by  the  common 
council  and  the  street  commissioners.  Thus  a  large  power  of 
regulation  and  control  of  the  railroad  and  its  operation  is  re- 
served by  the  common  council ;  and  in  the  order  of  the  special 
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term  and  in  the  contract  there  is  ample  power,  even  without 
application  to  the  legislature,  to  guard  against  injury  to  any  pub- 
lic or  private  interests  by  the  substitution  of  the  cable  system 
as  desired  by  the  company.  But  if  there  is  a  lack  of  power  in 
the  common  council  of  the  city  to  protect  the  city  and  the 
public,  and  to  secure  for  them  such  rights  and  privileges  as  un- 
der the  circumstances  should  properly  belong  to  them,  there  is 
ample  power  in  the  legislature,  by  amendment  or  alteration  of 
the  company  charter,  to  accomplish  such  ends.  Streets  are 
primarily  for  public  use,  and  are  devoted  to  travel  and  the 
transportation  of  persons  and  property ;  and  it  has  frequently 
been  held  that  a  street  railway  is  not  inconsistent  with  such  pub- 
lic use,  but  in  aid  thereof.  By  the  substitution  of  the  cable  sys- 
tem the  streets  would  not  be  devoted  to  another  or  different 
public  use,  but  to  the  same  public  use,  to  wit,  the  operation  of 
a  street  railway.  Newell  v.  Minneapolis,  L.  &  M.  R.  Co.,  35 
Minn.  112,  24  Am.  &  Eng,  R,  Cas.  298.  The  fact  that  the  com- 
pany has  hitherto  used  the  power  of  horses  for  moving  its  cars 
does  not  forbid  the  substitution  of  some  other  power.  A  rail- 
road company  has  at  all  times  the  option  to  change  the  motive 
power  used  for  moving  its  cars,  and  that  option  is  not  lost  by 
its  exercise  once  or  oftener.  McCartney  v.  Chicago  &  E.  R.  Co., 
112  III.  611,  29  Am.  &  Eng.  R.  Cas.  326. 

It  is  immaterial  for  the  present  purpose  that  the  right  to  sub- 
stitute the  cable  system  is  a  very  valuable  one  to  the  company, 
for  which  it  could  afford  to  pay  if  it  did  not  already  possess  it. 
If  it  has  the  right  it  may  exercise  it,  subject  to  such  restrictions, 
regulations,  limitations,  and  burdens  as  the  common  council  and 
the  legislature  may  legally  and  constitutionally  impose.  It  is 
certainly  a  consideration  entitled  to  some  weight  that  a  majority 
of  the  owners  of  property  along  the  line  of  this  railroad,  who  are 
most  interested  in  its  operation,  and  would  be  most  annoyed 
and  injured  by  the  substitution  of  the  cable  system  if  there 
should  be  any  increased  annoyance  or  injury  therefrom,  favor 
the  substitution. 

We  are  therefore  of  opinion  that  the  relator  has  the  right  to 
substitute  the  cable  system,  as  proposed  by  it,  for  the  movement 
of  its  cars,  in  the  place  of  horses,  and  that  the  order  of  the  gen- 
eral term  should  be  reversed,  and  that  of  the  special  term 
affirmed,  with  costs. 

Peckham  and  GRAY,  JJ.,  concur. 

Powar  of  Stravt  Rftilway  Company  to  Um  Steam  Inttsad  of  Horu-pow«r. 
—See  North  Chicago  City  R.  Co.  v.  Town  of  Lake  View  {IIU,  1 1  Am.  & 
Eng.  R.  Cas.  43 ;  I^nderson  v.  Central  Pass.  R.  Co.  (U.  S/  C.  C),  30  lb. 
543- 
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/»  re  People's  R.  Co. 

(A'Mf  y^ri  Court  of  Apptals,  Mareh  5,  1SS9.) 

Strmt  Rallwayi — Naw  York  Act  of  1884 — Appointmont  of  Commlnlanan 
— SuccMtive  Applicatloni.— Under  the  provision  of  section  4.  N.  Y.  Laws 
18S4,  that  incaae  t lie  consent  of  abutting  property-owners  to  the  construc- 
tion of  a  surface  road  cannot  be  obtained,  the  company  may  obtain  the 
appointment  of  commissionerg  to  determine  whether  tne  rqad  ought  to 
be  constructed,  the  company  has  the  right  to  malce  successive  applications 
for  the  appointment  of  commissioners  to  determine  as  to  the  construction 
of  difierent  parts  of  the  road,  and  is  not  confined  to  one  application  em- 
bracing the  whole  route. 

Samo—Rofuul  of  Praparty-ownert  to  Consent — Siifficlancy  of  Affidavit*. 
— An  affidavit  filed  by  a  street  railroad  company  contained  a  list  of  the 
abutting  property-owners  who  had  refused  their  consent  to  the  construc- 
tion of  the  road.  It  also  gave  a  list  of  the  streets  in  which  the  persons  so 
applied  to  resided,  and  the  valuation  in  each  street  of  the  property  owned 
t^  the  person  so  refusing.  The  petition  showed  the  total  valuation  of  the 
property  on  the  streets  along  which  the  company  proposed  to  construct 
Its  road,  and  it  appeared  therefrom  that  the  refusals  to  consent  represented 
more  tlun  one  half  of  the  total  valuation.  Hitd,  that  the  refusal  of  more 
than  one  half  of  the  property-owners  to  consent  to  the  construction  suffi- 
ciently aweared. 

Samo— Consant  of  Local  Authoritioi — Filing—Condition  PrecMJant. — The 
Hew  York  Act  of  1884  (Laws,  1884,  c  z^i,  %  4)  relative  to  the  construction 
of  street  surface  railways  in  cities,  towns,  and  villages,  which  declares  that 
the  consent  of  the  local  authorities  shall  in  all  cases  be  filed  in  the  office 
of  the  county  clerk  of  the  county  in  which  said  railroad  is  located."  does 
not  make  it  necessary  to  allege  that  such  consent  has  been  filed  as  a  con- 
dition precedent  to  an  application  for  the  appointment  of  commissioners. 

Appeal  from  General  Term  of  the  Supreme  Court,  Fourth 
Department. 

The  supreme  court  having,  on  the  application  of  the  People's 
Railroad  Co.  of  Syracuse,  appointed  commissioners  to  determine 
whether  the  railroad  projected  by  the  company  ought  to  be  con- 
structed, the  report  of  the  commissioners  in  favor  of  construction 
was  confirmed,  and  the  objecting  property-owners  appealed. 

Louis  Marshall  for  appellants. 

Martin  A.  Knapp  for  respondent. 

Per  Curiam.— The  People's  Railroad  Co.  of  Syracuse  is 
a  corporation  organized  under  "  An  act  to  provide  for  the  con- 
struction, extension,  maintenance,  and  operation  of  street  sur- 
face railroads,  and  branchesthereof,  in  cities,  towns,  and  villages," 
passed  May  6,  1884,  and  the  laws  supplementary  thereto.     The 
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company  was  oi^anized  and  incorporated  to  construct,  maintain, 
and  operate  a  street  surface  railway  in  the  city  of  F«tti. 

Syracuse,  along  and  upon  various  streets  designated 
in  their  articles  of  incorporation.  Not  having  obtained  the  re- 
quisite consent  of  the  property-owners  for  the  construction  of 
their  road  through  certain  streets  of  the  city,  the  company  ap- 
plied by  petition  to  the  supreme  court  for  the  appointment  of 
three  commissioners,  pursuant  to  the  provisions  of  the  act  above 
mentioned,  to  determine  whether  the  railroad  ought  to  be  con- 
structed and  operated  along  certain  streets  mentioned  in  the  peti- 
tion, which  petition  did  not  include  all  the  streets  through  which 
the  company  was  formed  to  construct,  maintain,  and  operate  its 
road.  Due  notice  of  its  intention  to  apply  for  such  appointment 
of  commissioners  was  given  to  the  owners  of  property  along  cer- 
tain streets  through  which  it  was  alleged  the  co'mpanyhad  failed 
to  obtain  the  requisite  amount  in  value  of  consents.  But  no 
notice  of  such  application  for  the  appointment  of  commissioners 
was  given  to  any  of  the  owners  of  property  along  the  other 
streets  mentioned  in  its  articlesof  incorporation,  and  which  were 
not  included  in  the  petition  above  mentioned.  Application  was 
made,  pursuant  to  the  petition  and  notice  of  its  presentation, 
to  the  general  term  of  the  supreme  court,  and  upon  such  ap- 
plication various  property-owners  along  the  streets  named  in 
the  petition  appeared  through  counsel  and  opposed  the  grant- 
ing of  such  application.  The  grounds  upon  which  such  opposi- 
tion was  founded  were  several,  the  chief  of  which  were  that  the 
general  term  acquired  no  jurisdiction  to  appoint  the  commis- 
sioners, because  it  did  not  appear  fronj  the  petition  whether  or 
not  the  necessary  consent  of  the  property-owners  had  been  ob- 
tained upon  the  various  streets  through  which  it  was  proposed 
to  construct  the  railroad,  other  than  those  mentioned  in  the 
petition  ;  and  also  that  the  petition  did  not  allege  facts  showing 
that  the  petitioner  had  failed  to  obtain  the  consent  of  the  owners 
of  more  than  one  half  in  value  of  the  property  upon  the  streets 
which  were  named  in  the  petition. 

It  is  now  claimed  that  the  act  contemplates  but  one  application 
by  any  company  organized  under  it  to  the  court  for  the  appoint- 
ment of  commissioners,  and  that  in  such  application  it  must  ap- 
pear that  the  failure  of  the  company  to  obtain  the  o,ipmii» 
necessary  amount  in  value  of  consents  of  property-  lot euiiej i* 
owners  in  the  streets  mentioned  in  the  petition  in-  •"•wii«»- 
eludes  all  the  streets  wherein    the  company  by  its   p^iltmnuir 
charter  will  claim  the  right  to  go  in  which  such  failure  toaMintoa- 
exists,  and  that  as  to  all  the  other  streets  consents  to  '"■ 
the  necessary  amount  have  been  obtained,  and  that  all  those 
interested  as  property-owners  in  the    question  must   be  made 
parties.     So  that  the  determination  of  the  commissioners,  when 
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confirmed  by  the  court,  is  to  be  a  final  one  in  regard  to  all  the 
streets  through  which  the  company  intend,  or  by  its  charter  may 
have  power,  to  run  its  tracks.  Both  of  these  grounds  of  oI>- 
jection  were  overruled  at  the  general  term.  The  commissioners 
were  appointed,  and  reported  in  f^vor  of  the  construction  of  a 
railroad  through  those  streets  which  were  named  in  the  petition, 
and  the  report  was  confirmed  by  the  general  term,  and  from  such 
order  of  confirmation  the  property  owners  along  such  streets 
have  appealed  to  this  court. 

They  have  here  argued  through  counsel  questions  of  law  only, 
claiming  that  the  orders  of  the  general  term  appointing  the  com- 
missioners, and  subsequently  confirming  their  report,  were  made 
without  jurisdiction,  and  are  consequently  void.  The  first  ground 
taken  by  the  learned  counsel  for  the  property-owners,  that  the 
act  contemplates  but  one  application,  and  that  everybody  inter- 
ested in  all  the  streets,  who  have  not  consented,  must  be  made 
parties,  we  do  not  think  is  tenable.  A  careful  perusal  of  the  act 
convinces  us  that  there  is  nothing  to  prevent  several  applications 
in  regard  to  particular  streets  named  in  the  petition,  provided 
such  streets  are  also  named  in  the  articles  of  association  as  being 
streets  through  which  it  is  proposed  to  construct,  maintain,  and 
operate  the  railroad.  If  the  proceeding  be  taken  in  regard  to 
but  one  street,  or  any  number  of  streets  less  than  the  total  con- 
tained in  the  articles  of  association,  those  only  who  are  interested 
in  property  along 'the  streets  in  regard  to  which  the  petition  is 
presented,  are  proper  parties.  And  no  determination  made  by 
such  commissioners  can  bind  or  in  any  manner  affect  other  prop- 
erty-owners along  other  streets  not  mentioned  in  the  petition, 
and  who,  if  subsequent  proceedings  should  be  taken  for  the  ap- 
pointment of  commissioners  to  determine  as  to  the  construction 
of  the  road  through  their  streets,  would  have  the  right  to  op- 
pose the  granting  of  the  petition,  or  the  making  of  the  determin- 
ation by  the  commissioners,  wholly  irrespective  of  any  previous 
determination  made  by  other  commissioners  in  other  proceed- 
ings in  relation  to  other  streets.  We  are  unable  to  see  that  any 
evil  results  would  flow  from  such  a  position. 

The  other  ground  taken  by  counsel  for  the  property  owners, 
that  the  petition  is  defective,  and  confers  no  jurisdiction,  be- 
cause it  does  not  allege  facts  showing  that  the  com- 
SiBeiMcjar  pany  failed  to  obtain  the  consent  of  the  owners  of 
"'i?^'»r "' .  '"°'^^  than  one  half  in  value  of  the  property  on  the 
•antafpnv  '  Streets  named  in  the  petition,  we  think  is  equally  un- 
«rtj-*wMn.  tenable.  Counsel  cites,  as  sustaining  his  views, /w« 
Broadway  U.  R.  Co.,  23  Hun  (N.  Y.),  693  ;  In  re 
Broadway,  etc.,  R.  Co.,  36  Hun  (N.  Y.),  644;  In  re  New  York 
Cable  R.  Co.,  lb.  355.  We  have  examined  each  of  the  above- 
cited  cases,  and  are  of  the  opinion  that  they  are  not,  in  principle. 
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opposed  to  the  validity  or  sufficiency  of  the  petition  in  this  case. 
In  those  cases  the  affidavits  contained  no  statement  that  any 
effort  had  been  made  at  any  time  to  obtain  the  consent  of  the 
persons  owning  property,  but  a  general  statement  was  inserted 
that  some  of  the  owners  declined  to  consent,  and  that  consents 
of  others  could  not  be  obtained  by  reason  of  their  absence,  and 
that  application  had  been  made  therefor  diligently  and  in  good 
faith.  There  was  nothing  to  show  what  had  been  done,  or  the 
names  of  the  persons  to  whom  application  had  been  made,  or 
the  amount  of  the  holding  of  each  person,  or  the  total  amount 
of  the  property  owned  on  the  street. 

One  of  the  manyaffidavits  in  this  case,  which  are  substantially 
alike,  shows  a  list  of  the  property-owners  who  had  been  applied 
to  and  had  refused  to  consent  to  the  construction  6f  the  road  in 
front  of  and  along  their  respective  premises.  It  also  gives  a  list 
of  the  streets  in  which  the  persons  so  applied  to  live,  and  the 
valuation  in  each  street  of  the  property  owned  by  the  person  so 
refusing ;  and  the  petition  shows  the  total  valuation  of  the  prop- 
erty on  that  portion  of  each  of  the  streets  mentioned  along  which 
the  company  proposed  to  construct  its  road ;  and  it  appeared 
therefrom  that  the  refusals  to  consent  represented  more  than 
one  half  on  the  total  valuation.  We  think  that  was  enough.  It 
would  be  difficult  to  say  more  unless  the  affidavits  should  give 
the  conversations  had  with  the  various  property-owners  to  whom 
application  was  made  in  which  they  refused  to  give  such  con- 
sent. 

One  other  ground  was  taken :  that  the  petition  was  defective 
because  it  failed  to  show  that  the  consent  of  the  local  authori- 
ties was  filed  in  the  office  of  the  clerk  ofthe  county  of  Onon- 
daga.    This  we  also  think  is  of  no  weight.     The  peti- 
tion  alleges  that  the  consent  of  the  common  council  eJ^'k^, 
of  the  city  of  Syracuse  was  duly  given  on  or  about  tiM  atcd  mt 
the  27th  day  of  July,  1887,  for  the  construction  and  '^J^,^"*" 
operation  of  the  railroad.     The  petition  was  dated  tii^" 
December  24,  1887,  and  notice  of  its  presentation  was 
given  for  the   10th  of  January,  1888.     There  is  nothing  in  the 
act,  that  we  see,  making  it  necessary  to  state  that  such  consent 
had  been  filed  in  the  clerk's  office  as  a  condition  precedent  to 
the  application  for  the  appointment  of  commissioners.     Indeed, 
it  would  seem  from  the  provisions  of  the  fourth  section  of  the 
act  that  application  for  the  appointment  of  commissioners  might 
precede  the  giving  of  any  consent  by  the  local  authorities;  as 
it  is  provided  in  such  section  that  any  consent  given  by  such 
local  authorities  shall  cease  and  determine  at  the  expiration  of 
one  year  thereafter,  unless  prior  to  the  expiration  of  such  period 
the  company  obtaining  such  consent  shall  have  filed  the  consent 
of  the  requisite  amount  in  value  of  the  property-owners,  or  the 
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determination  o[  the  commissioners  confirmed  by  the  court  as 
therein  provided.  ^ 

The  order  of  the  general  tenn  should  therefore  be  affirmed, 
with  costs.    . 

All  concur. 

•tnol  Railway— LooatI on  of  Matn  Lina— Rsuta  Spacffiad  In  Charter- 
Chapter  833,  N.  Y.  Laws  oi  1872,  which  created  the  MetropoliUn  Transit 
Co.,  authorized  it  to  construct  a  main  line  along  certain  designated  streets, 
and  three  branches,  which  should  be  located  by  a  board,  and  declared  that 
the  company  should  have  no  right  to  occupy  any  streets  other  than  that 
thereby  conlerred,  only  authorized  the  company  to  follow  the  main  route 
prescribed,  and  did  not  empower  the  board  to  authorize  a  deviation  there- 
from. The  board  having  located  a  main  route  other  than  that  authorized 
by  the  statute,  the  location  of  branch  lines  in  connection  therewith  is  also 
invalid.     In  re  Metropolitan  Transit  Co..  N.  Y.  Ct-  App..  Jan.  15.  r88g. 

Elevated  Railroads— New  York  Rapid  Transit  Act—Validity  of  Incorpara. 
tlon> — If  property-owners  in  proceedings  before  the  commissioners  up- 
pointed  iinder  the  New  York  Rapid  Transit  Act  to  determine  whether  rail- 
road ought  to  be  constructed, fail  to  object  to  the  validity  of  the  incorpor- 
ation of  the  railroad  company,  they  cannot  at  a  subsequent  st^e  of  the 
Sroceedings  take  any  objection.  In  rt  Union  El.  R.  Co.  of  Brooklyn. 
.  Y.  Ci.  App.,  Jan.  15.  1889. 

Sami — Notice  of  Application  for  Appointment  of  CommiMionert— Due 
Proceia  of  Law. — To  constitute  due  process  of  law.  it  is  not  necessary  that 
personal  notice  should  be  given  to  each  party  interested  \  and  constructive 
notice  by  publication  in  a  newspaper,  or  by  posted  notices  along  the  pro- 
posed route,  of  an  application  tor  the  appointment  of  commissioners  to 
determine  whether  a  railroad  ought  to  be  constructed,  is  sufficient.  In  rt 
Union  El.  R.  Co.  of  Brooklyn,  iC  Y.  Ct.  App..  Jan.  15,  1889. 


RUTTLES  et  oL 


City  of  Covington  et  al. 

{Kentucky  Court  of  Appeals,  January  31.  1889.) 

Municipal  Control  of  .Streets— Power  to  Orant  Right  of  Way  for  Railway. 

—  The  use  of  streets  for  a  railroad  track  is  not  within  the  use  to  which 
they  were  originally  dedicated  ;  and  a  city  cannot  by  virtue  of  a  provision 
in  its  ciiarter  that  the  council  shall  have  "  exclusive  control  of  the  streets. 
sidewalks,  lanes,  alleys,  market-places,  and  other  public  pounds  within  the 
corporate  limits."  authorize  a  railway  company  to  construct  its  track  along 
one  of  the  city  streets. 

Street— Power  of  Company  to  Appropriate — Conrtructlon  of  Charter. — 
A  provision  In  the  charier  o(  a  railroad  company  that  it  "  may  construct, 
operate,  and  maintain  a  railway  from  anv  point  over  the  line  of  its  railway 
to  the  cities  of  Newport.  Covington,  or  either  of  them,"  does  not  confer 
upon  the  company  power  to  operate  and  maintain  its  railway  upon  any 
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Street  of  the  city  of  Covington  with  or  without  the  sanction  of  the  citjr 
council,  the  power  to  use  a  street  for  such  purpose  beinir  only  capable  ol 
being  conferred  by  express  enactment,  or  by  the  use  oi  language  which 
necessarily  implies  the  power. 

Appeal  from  Chancery  Court,  Kenton  County. 
OHara  &  Bryan  for  appellants. 
Hallam  &  Myers  for  appellees. 

Lewis,  C.J  — This  action  was  instituted  by  Ruttles  and  others, 
residents  and  owners  of  real  estate  in  the  city  of  Covington,  to 
enjoin  the  city  council  thereof  from  passing  ai)  ordi-  c^rtrt^ 
nance,  or  in  any  manner  granting  the  right  of  way 
Over,  along,  or  across  any  of  the  streets,  alleys,  or  public  places 
of  said  city  to  the  Elizabethtown,  Lexington  &  Big  Sandy  R, 
Co.  for  the  construction  of  a  railroad ;  and,  the  court  having  dis- 
solved the  injunction  granted,  and  dismissed  the  action,  the 
plaintiffs  prosecute  this  appeal. 

If  the  council  possesses  the  power  under  the  charter  of  the 
city  of  Covington  it  is  conferred  by  section  19,  which  is  as  fol- 
lows: "They  [the  council]  shall  have  also  exclusive 
control  of  the  streets,  sidewalks,  lanes,  alleys,  market-     (««»«"« 

ftlaces,  and  other  public  grounds  within  the  corporate  poo^rio  w 
imits,  and  shall  cause  the  same  to  be  kept  clean  and  ""l!?  "% 
in  repair."  It  is  clear  that  under  the  general  power  nan^'  * 
to  control  streets,  sidewalks,  etc.,  a  municipal  legis- 
lature cannot  grant  the  right  to  a  corporation  or  individual  to 
appropriate  and  use  the  streets  of  a  town  or  city  for  any  pur- 
pose not  contemplated  by  the  legislature  when  the  charter. was 
granted,  and  which  would  tend  to  obstruct  and  hinder  the  free 
use  of  the  streets  for  the  purposes  and  in  the  modes  they  are 
commonly  understood  to  be  dedicated  for  public  and  private 
use.  And  as  laying  down  railway  tracks  is  not  such  an  appro- 
priation or  use  of  streets  of  a  town  or  city  as  they  are  ordinarily 
intended  for,  and  as  was  manifestly  intended  by  the  section  of 
the  charter  quoted,  it  seems  to  us  no  power,  either  express  or 
implied,  has  been  conferred  by  the  city  charter  of  Covington 
upon  the  board  of  councilmen  to  grant  the  right  of  way  to  the 
company. 

If,  then,  the  authority  exists  ot  all.  it  is  in  virtue  of  the  act  of 
the  legislature  incorporating  the  Elizabethtown,  Lexington  & 
Big  Sandy  R.  Co,     And  the  section  of  the  charter  of 
the  company  under  which  the  power  is  said  to  exist  •oCpaa/«oM 
is  as  follows :  "  That  the  Elizabethtown,  Lexington  ■«  ■onorn* 
&  Big  Sandy  R.  Co.   may  construct,  operate,  and  !i^?r'" 
maintain  a  railway  or  railways  from  any  point  or 
points  over  the  line  of  its  railway  to  the  cities  of  Newport,  Cov- 
ington, or  either  of  them,  and  from  any  point  or  points  on  its 
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said  line  to  any  point  or  points  on  the  line  of  the  Kentucky  Central 
R.,"  etc.  Building  and  operating  a  railroad  upon  the  streets  of  a 
town  or  city  necessarily  results  in  inconvenience  and  injury  to 
those  residing  on  and  having  real  estate  adjacent  to  such  streets, 
and  the  right  of  a  company  to  thus  appropriate  to  its  use  what 
was  intended  to  be  used  by  the  public  for  different  purposes, 
and  upon  the  faith  of  which  private  rights  and  interests  have 
been  invested,  should  never  be  implied,  but  permitted  to  be 
exercised  only  when  there  is  a  clearly  expressed  grant  by  the 
legislature.  The  section  quoted  does  not  in  express  terms  or 
necessarily  authorize  the  railroad  company  to  operate  and  main- 
tain its  railway  upon  any  street  of  Covington  with  or  without 
the  sanction  of  the  city  council;  for  if  the  power  to  lay  its  tracks 
upon  one  street  may  be  implied,  the  right  to  thus  appropriate 
and  use  any  or  all  others  follows.  The  legislature  has  the  un-  ■ 
doubted  power  to  authorize  the  construction  and  operation  of  a 
railroad  through  a  city  or  town,  and  upon  its  streets,  when  they 
are  not  wholly  obstructed,  even  without  the  consent  of  the 
municipal  legislature.  But  the  authority  must  be  conferred  by 
express  enactment,  or  in  such  language  that  it  can  be  necessarily 
implied.  The  power,  in  general  terms,  given  to  construct  and 
operate  a  railroad  to  a  town  or  city,  does  not  necessarily  or  even 
fairly  mean  the  authority  or  right  to  appropriate  and  use  any 
street  or  alley  the  railway  company  may  see  proper  to  occupy, 
without  regard  to  the  inconvenience  or  injury  that  may  result  to 
the  public  or  to  individuals  thereby.  In  this  case  the  right  given 
by  statute  to  the  company  may  be  fuijy  preserved  and  exercised 
by  going  to  the  city  of  Covington,  or  intersecting  its  road  with 
the  Kentucky  Central  road,  without  occupying  any  and  all 
streets  or  public  places  in  the  city  of  Covington  the  company 
may  for  its  interest  or  arbitrarily  choose  to  appropriate. 

The  language  of  the  statutes  in  the  case  of  Railroad  Co.  v. 
Applegate,  8  Dana  (Ky,),  294,  and  Elizabethtown,  etc.  v.  Combs, 
10  Bush  (Ky,),  384,  was  radically  different  from  that  used  in  the 
section  quoted.  In  each  of  those  cases  authority  was  expressly 
given  to  the  respective  companies  to  construct  their  roads  through 
the  cities  mentioned  in  the  charters.  As  the  legislature  has  not 
seen  proper  to  give  to  the  company  in  this  case,  in  express 
terms,  the  right  claimed,  we  are  not  authorized  to  strain  the  lan- 
guage of  the  statute  for  that  purpose  when  the  effect  would  be 
to  seriously  impair  the  usefulness  of  the  public  streets  of  Coving- 
ton, and  do  injury  to  the  rights  of  individuals.  Therefore  the 
judgment  is  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 

Pow«r  of  Railroad  Companies  to  Conitniet  Track  In  Street.— The  power 
to  build  on  a  street  or  public  hinhway  can  only  be  conferred  by  the  l^s- 
iaturc.    Com,  *.  Erie  A  N.  E.  R.  Co.,  27  Pa.  St.  339. 
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A  charter  containing  power  to  run  a  railroad  through  a  town  will  not 
be  construed  as  a  grant  of  the  right  to  use  the  streets  for  the  track,  St. 
Louis,  V.  &  T.  H.  R.  Co.  v.  Haller.  82  111.  20S. 

The  grant  in  a  charter  of  the  right  to  construct  a  railroad  on  a  specified 
route  does  not  confer  any  power  to  construct  a  railroad  upon  or  along  a 
public  highway,  unless  it  is  necessary  to  do  so  to  carry  the  grant  into 
effea.  Attorney  General  v.  Morris  S  E.  R.  Co..  19  N.  I.  Eq,  386.  Inhabi- 
tants oi  Springfield  v.  Connecticut  Riv.  R.  Co..  4  Cush.  (Mass.)  63.  But 
such  a  grant  gives  the  right, as  against  the  public,  to  cross  all  public  high- 
ways which  said  route  may  intersect.  Attorney  General  v.  Morris  &  E.  R. 
Co..  19  N.J.  Ecj.  386. 

A  statute  which  authorizes  railroad  companies  to  pass  "over  or  under" 
the  streets,  authorizes  the  construction  of  the  track  upan  the  street.  State 
V.  Davenport  &  St.  P.  R.  Co.,  47  Iowa.  507  ;  Hine  v.  Keokuk  &  D.  M.  R. 
Co.,  43  Iowa,  636;  Chicago.  N.  ft  S.  W.  R.  Co.  v.  Mayor  of  Newton.  36 
Iowa.  299 ;  City  of  Clinton  v.  Cedar  Rapids  A  M.  R.  R.  Co..  24  Iowa.  455 ; 
Milburn  v.  Cedar  Rapids.  12  Iowa,  246. 

Under  a  clause  contained  in  its  charter,  that  if  a  railroad  company  shall 
find  it  necessary  to  change  the  location  of  any  portion  of  a  public  road  it 
is  empowered  to  do  so,  and  to  occupy  such  portions  of  the  road  as  it  may 
deem  necessary  or  expedient,  the  company  can  only  change  the  location 
of  the  road  when  the  necessity  in  point  of  fact  exists,  and  it  is  not  the  sole 
and  exclusive  judge  of  the  necessity.  Easton  &  A.  R.  Co.  v.  Inhabitants 
of  Greenwich,  25  N.  J.  Eq.  565. 

Where  the  charter  of  a  railroad  company  authorizes  it  to  establish  a 
railway  along  a  public  street  to  a  particular  point,  the  company  will  be  en- 
titled to  make  a  turnout  from  the  main-track  to  communicate  with  a 
depot  erected  by  it  near  the  terminufioi  the  road.  New  Orleans  &  C.  R. 
Co.  V.  Second  Municipality  of  New  Orleans,  i  La.  An.  128, 

The  grant  of  a  right  of  way  over  a  street  will  not  authorize  the  company 
to  construct  depots,  etc,  which  render  the  street  useless  for  the  purpose 
to  which  it  was  originally  devoted.  Lackland  v.  North  Missouri  R.  Co,.  3^ 
Mo.  180;  s.  c.p  34  Mo.  259.  See  also  Farrand  v.  Chicago  &  N.  W.  R.  Co., 
21  Wis.  435- 

By  statute  the  Pennsylvania  R.  Co.  was  authorized  to  lay  a  track  on 
Delaware  avenue,  Philadelphia,  as  far  north  as  Dock  street,  and  to  ac- 
quire such  "ground  and  property  near  or  convenient  to  said  avenue  or 
Street  as  said  company  may  deem  necessary  for  depot  and  other  railroad 
purposes."  The  company  constructed  a  depot  a  short  distance  above  the 
northwest  corner  of  Dock  street  and  Delaware  avenue.  To  connect  their 
line  on  Delaware  avenue  with  thisdepot.  they  tore  up  the  tracks  of  a  street 
passenger  railway  on  Dock  street.  It  was  shown  that  if  the  company  had 
bought  the  property  at  the  corner  there  would  have  been  no  necessity  to 
cross  Dock  street  to  reach  the  depot.  Hdd,  that  the  statute  gave  the 
Pennsylvania  R.  Co.  np  authority  to  interfere  with  the  street  railway. 
Pennsylvania  R.  Co.'s  Appeal  (Pa.),  3  Am.  &  Eng.  R.  Cas.  506. 
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Quebec  Street  R.  Co. 


Corporation  of  the  City  of  Quebec. 

(IS  Can.  Sup.  a.  164.) 

StTMt  Railway— Option  to  PurchaM— Motiea— Coitttruetlon  of  Br'«w.— 
The  Quebec  Street  K.  Co.  were  authorized,  under  a  by-law  passed  by  ihe 
corporation  of  tlie  city  of  Quebec  and  an  agreement  executed  in  pursuance 
thereof, ta  construct  and  operate  in  certain  streets  of  the  city  »  street  rail- 
way for  a  period  of  forty  years,  but  it  was  also  provided  tliat  at  the  expira- 
tion of  twenty  years  (from  the  9th  February,  1865)  the  corporation  might, 
after  a  notice  of  six  months  to  the  said  company,  to  be  given  within  the 
twelve  months  immediately  preceding  the  expiration  of  the  said  twenty 
years,  assume  the  ownership  of  said  railway  upon  payment,  etc.,  of  its 
value,  to  be  determined  bv  arbitration,  together  with  ten  per  cent  addi- 
tional. ^(f/(/(F0URNiER.  J„  dissenting),  that  the  company  were  entitled  to 
a  full  sis  months'  notice  prior  to  the  9th  February,  1S85,  to  be  given  within 
the  twelve  months  preceding  the  9th  February,  i38;,  and  therefore  a 
notice  given  in  November,  1S84,  ta  the  company  that  the  corporation 
would  take  possession  of  the  railway  in  six  months  thereafter  was  Sad. 

8amo — Appolntmant  of  Arbitrator — Power  of  Court. — The  court  had  no 
power  to  appoint  an  arbitrator  or  valuator  to  make  the  valuation  provided 
lor  by  the  agreement  after  the  refusal  bytfae  company  to  appoint  their 
arbitrator.     Fournier,  J.,  dissenting. 

Appeal  from  the  judgment  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  (appeal  side)  confirming  the  judgment  of  the 
Superior  Court. 

On  the  18th  November,  1864,  the  corporation  of  the  city  of 
Quebec  passed  a  by-law,  under  the  authority  of  27  Vic,  c.  61, 
intituled  "  A  by-law  allowing  the  Quebec  Street  R,  Co.  to  con- 
struct a  railway  in  certain  streets  in  the  city  of  Quebec,"  by 
which  powers  were,  subject  to  certain  restrictions  and 
conditions,  conferred  upon  the_  company  appellant, 
to  build  and  operate  a  railway  in  the  streets  mentioned  therein ; 
and  by  the  25th  section  of  the  by-law,  it  was  enacted:  "The 
privilege  hereby  granted  to  the  said  company  shall  extend  over 
a  period  of  forty  years,  from  the  date  hereof,  but  at  the  expira- 
tion of  twenty  years,  the  said  corporation  may,  after  a  notice  of 
six  months  to  the  said  company,  to  be  given  within  the  twelve 
month  immediately  preceding  the  expiration  of  the  said  twenty 
years,  assume  the  ownership  of  the  said  railway,  and  of  all  real 
and  personal  property  in  connection'with  the  working  thereof, 
and  on  the  payment  of  their  value,  to  be  determined  by  arbitra- 
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tion,  tc^ether  with  ten  per  cent  over  and  above  the  value  there- 
of."  And  the  30th  section  provided:  "This  present  by-law 
shall  not  come  into  force  and  effect  until  an  agreement  based 
upon  the  conditions  and  provisions  herein  mentioned  shall  have 
been  executed  by  a  notarial  deed  entered  into  by  and  on  the 
part  of  the  said  company  and  the  said  corporation,  on  whose 
behalf  the  mayor  is  hereby  authorized  to  sign  the  said  agree- 
ment." 

On  the  9th  February,  1865,  the  corporation  of  Quebec  and 
the  Quebec  Street  R.  Co.  executed  a  notarial  agreement  in  ac- 
cordance with  the  30th  section  of  the  by-law,  embodying  such 
by-law  and  containing  the  above  cited  25th  section  in  these 
words :  "  That  the  privilege  granted  to  the  said  company  by  the 
said  by-law  and  by  the  present  deed,  shall  extend  over  a  period 
of  forty  years  from  the  date  hereof,  but  at  the  expiration  of 
twenty  years,  the  said  corporation  may,  after  a  notice  of  six 
months  to  the  said  company,  to  be  given  within  the  twelve 
months  immediately  preceding  the  expiration  of  the  said  twenty 
years,  assume  the  ownership  of  the  said  railway,  and  of  all  real 
and  personal  property  in  connection  with  the  working  thereof, 
and  on  payment  of  their  value  to  be  determined  by  arbitration 
together  with  ten  per  cent  over  and  above  the  value  thereof." 

The  rights  and  privileges  of  the  company  thus  extended  for 
forty  years,  from  the  gth  February,  1865,  unless  terminated  in 
the  manner  provided  by  the  by-law  and  agreement. 

On  the  gth  January,  1884,  the  corporation  of  the  city  of  Que- 
bec gave  notice  to  the  company  that  it  intended  to  avail  itself 
of  the  right  stipulated  in  its  favor  by  the  by-law,  to  assume  pos- 
session of  the  railway ;  but  subsequently  they  gave  a  second 
notice  on  the  21st  November,  1884,  whereby  it  informed  the 
company  that  the  previous  resolution  and  notice  was  annulled, 
and  that  after  the  9th  February,  1885,  at  the  time  and  in  the 
manner  provided  by  the  by-law,  it  would  assume  the  possession 
and  ownership  of  that  part  of  the  railway  in  ques^;on  situate 
within  the  city  limits,  and  of  the  real  and  personal  property  in 
connection  with  the  working  thereof,  and  would  be  prepared  to 
pay  the  value  thereof,  together  with  ten  per  cent  over  and 
above,  as  established  by  arbitrators;  and  by  the  same  notice 
the  corporation  notified  the  company  of  its  nomination  of  F.  X. 
Berlinguet  as  its  arbitrator,  and  called  upon  it  to  name  an  arbi- 
trator to  value  the  property  conjointly  with  Berlinguet.  To  this 
notification  no  attention  was  paid  by  the  company,  and  on  the 
9th  May,  following,  Berlinguet  proceeded  alone  to  value  that 
part  of  the  company's  property  situated  within  the  limits  of  the 
city  of  Quebec,  which  he  estimated  at  a  sum  of  $23,806.30,  and 
his  award  was  deposited  #ith  a  notary  and  signified  to  the  ap- 


DigiLizedbyGoOglC' 


414  QnEBEC- STREET   E.    CO.   V.   CORPORATION   OF  QUEBEC. 

pellants  on  the  iSth  May,  1885,  Three  days  afterwards  legal 
tender  of  this  sum,  with  ten  per  cent  added,  was  made  to  the 
appellants,  and  on  its  being  refnsed  an  action  was  instituted  by 
which,  after  reciting  the  several  statutes,  by-l^ws,  contracts, 
tenders,  etc.,  the  corporation  concluded  that  the  tenders  be  de- 
clared good  and  valid;  that  it  be  adjudged  that  it  had  a  right 
to  take  possession  of  the  road,  horses,  harnesses,  cars,  etc.,  and 
that  such  judgment  serve  as  a  title  hereto,  in  favor  of  the  cor- 
poration. 

This  action  was  dismissed  by  the  superior  court  on  the  ground 
of  insufficient  notice. 

The  court  of  queen's  bench  for  Lower  Canada  (appeal  side) 
confirmed  this  judgment  on  other  grounds,  but  the  majority  of 
the  court  expressed  the  opinion  that  the  notice  was  sufficient, 
the  same  having  been  given  within  the  year  but  not  within  the 
first  six  months  of  the  year  in  which  the  term  of  twenty  years 
had  expired  ;  and  the  recourse  of  the  city  corporation  was  by 
the  last  mentioned  judgment  reserved. 

The  respondents  then  brought  a  second  action,  claiming  that 
the  appellant  should  be  held  bound  to  proceed  with  the  arbitra- 
tion; that  in  default  of  their  naming  an  arbitrator,  one  should 
be  named  by  the  court  on  their  behalf ;  and  on  an  award  being 
rendered,  upon  payment  of  the  amount  of  the  award  and  ten 
per  cent  in  addition,  the  respondents  should  be  authorized  to 
take  possession  of  said  railway  and  property  of  the  appellant 
company  situate  within  the  limits  of  the  city  of  Quebec,  and 
that  such  judgment  should  operate  a  title  in  favor  of  said  re- 
spondents. 

To  this  second  action,  the  appellants  pleaded  substantially  as 
in  the  former  action : 

1.  Want  of  sufficient  notice. 

2.  That  in  connection  with  the  railway  they,  the  said  com- 
pany, owned  a  large  amount  of  real  and  personal  property,  and 
that  a  large  amount  of  their  said  property  was  without  the  city 
limits. 

That  if  the  city  corporation  had  a  right  to  take  the  railway 
which  was  desired,  they  must  take  the  whole  railway  and  all 
the  property  in  connection  therewith. 

3.  That  there  was  no  power  to  force  the  Street  R,  Co.  to 
name  an  arbitrator  or  to  proceed  with  the  arbitration. 

Upon  these  issues,  Casault,  J.,  presiding  in  the  superior  court, 
whilst  stating  that  his  opinion  as  to  the  insufficiency  of  the  no- 
tice remained  the  same  as  when  he  delivered  the  judgment  in 
the  first  action,  considered  himself  bound  by  the  opinion  of  the 
court  of  queen's  bench  and  gave  judgment  in  favor  of  the  re- 
spondents.    This  judgment    being  confirmed  by  the  court  of 
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fueen's  bench   (or   Lower  Canada  (appeal   side)  the   Quebec 
treet  R.  Co.  appealed  to  the  supreme  court. 
Irvine,  Q.C.,  and  Stuart  for  appellants. 
P.  PelUtier,  Q.C.,  for  respondents. 

Sir  W.  J.  Ritchie,  C.J.— To  my  mind  it  is  clear  that  "  after 
a  notice  of  six  months  to  the  said  company,  to  be  given  within 
the  twelve  months  immediately  preceding  the  expira-  coniwiir  «■• 
tion  of  the  said  twenty  years,"  means  that  the  com-  iiH"iii»ftiii 
pany  are  entitled  to  a  full  six  months'  notice  before  biJi^'^j^,, 
the  expiration  of  the  twenty  years,  and  that  such  six  <ip[rMiaaDf 
months  must  be  within  the  twelve  months  imme-  '"tr*"- 
diately  preceding  the  expiration  of  the  twenty  years.  In  this 
case  no  such  notice  of  six  months  was  given  within  the  twelve 
months,  the  notice  given  having  been  on  the  2ist  November, 
1884,  which  clearly  was  not  a  six  months'  notice  within  the 
twelve  months,  the  expiration  of  the  twelve  months  being  on 
the  9th  February,  1885. 

I  think  the  judgment  of  the  superior  court  in  the  first  action, 
which  held  the  notice  insufficient,  was  clearly  right  and  should 
be  restored. 

I  think  it  very  clear  that  the  right  to  assume  the  road  was  to 
be  at  the  expiration  of  twenty  years  and  at  no  other  time.  It 
is  a  mistake  to  say  the  corporation  have  the  whole  year  to  give 
the  notice  :  they  are  bound  to  give  such  a  notice  as  will  entitle 
them  to  assume  the  road  at  the  expiration  of  twenty  years ;  the 
express  provision  and  privilege  is,  that  at  the  expiration  of  twenty 
years  the  corporation  may  assume  the  ownership,  but  they  can- 
not do  this  unless  a  notice  of  six  months  has  been  given  within 
the  twelve  months  immediately  preceding  the  expiration  of  the 
said  twenty  years ;  if  they  fail  to  give  such  a  notice,  the  right  to 
assume  the  ownership  of  the  road  at  the  expiration  of  twenty 
years  ceases  ;  so  long  as  they  give  the  six  months'  notice  within 
the  twelve  months  they  are  all  right,  the  six  months  having  ref- 
erence to  the  expiration  of  the  twenty  years;  there  was  no 
other  time  contemplated  or  fixed  for  the  termination  of  defend- 
ants', or  the  assumption  of  plaintiffs',  rights  in  the  road  but 
the  expiration  of  the  twenty  years. 

The  notice  given  was  on  the  21st  November,  18S4,  that  they 
would  on  the  9th  February,  1885,  assume  the  possession  and 
ownership,  etc.  How  can  this  be  a  good  notice  in  any  view  of 
the  by-law  ?  It  is  no  notice  of  six  months  within  the  twelve 
months,  nor  any  notice  of  six  months  at  all.  The  notice  of  the 
2ist  of  November,  1884,  that  on  the  9th  of  February,  1885,  they 
would  assume,  etc.,  is  only  a  notice  of  two  months  and  nineteen 
days. 

The  only  right  the  plaintiffs  had  was  to  put  an  end  to  the 
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defendants'  rights  on  the  expiration  of  twenty  years,  and  from 
that  date  to  assume  the  ownership  ;  and  if  they  failed  to  give 
the  notice  necessary  to  accomplish  this,  they  failed  to  avail  them- 
selves of  the  privilege  accorded  them  by  the  agreement  and  by- 
law. 

Strong,  J. — Under  the  authority  of  an  act  of  the  legislature 
of  the  late  Province  of  Canada  (27  Vic.  ch.  61),  by  which  thepres- 
Guaiutot  ent  appellants  (defendants  in  first  instance)  were  in- 
corporated, the  city  of  Quebec  passed  a  by-law, 
authorizing  the  company  to  lay  down  rails  in  the  streets  of  Que- 
bec, and  amongst  other  things  providing  as  follows : 

"  The  privilege  hereby  granted  to  the  said  company  shall 
extend  over  a  period  of  40  years  from  the  date  hereof,  but  at 
the  expiration  of  20  years  the  said  corporation  may,  after  a 
notice  of  six  months  to  the  said  company  to  be  given  within 
the  12  months  immediately  preceding  the  expiration  of  the  said 
20  years,  assume  the  ownership  of  the  said  railway  and  of 
all  real  and  personal  property  in  connection  with  the  working 
thereof,  and  on  the  payment  of  their  value,  to  be  determined  by 
arbitration,  together  with  ten  per  cent  over  and  above  the 
value  thereof." 

This  by-law  further  provided  that  the  railway  was  not  to  go 
into  operation  until  "  An  agreement  based  upon  the  conditions 
and  provisions  therein  mentioned  should  have  been  executed  by 
a  notarial  deed  entered  into  by  an  on  the  part  of  the  company 
and  the  said  corporation,  on  whose  behalf  the  mayor  was  thereby 
authorized  to  sign  the  said  agreement," 

A  notarial  deed  embodying  an  agreement  of  the  same  tenor 
and  effect  was  accordingly  duly  passed  on  the  9th  February, 
1865.  The  20  years  therefore  expired  on  the  gth  February, 
1885.  On  the  31st  November,  1884,  the  respondents  gave  no- 
tice that  they  would  take  possession  of  the  railway  and  its  prop- 
erty under  the  expropriation  clause  mentioned  on  the  gth  Feb- 
ruary, 1885,  that  is,  within  three  months  from  the  date  of  the 
notice,  and  by  the  same  notice  the  corporation  appointed  Mr, 
F.  X.  Berlinguet  as  its  arbitrator  to  value  the  property  accord- 
ing to  the  provision  of  the  by-law,  and  called  upon  the  company 
to  name  an  arbitrator  to  make  the  valuation  conjointly  with 
Mr.  Berlinguet.  The  company  did  not  appoint  any  arbitrator, 
and  on  the  9th  May,  1885,  Berlinguet  proceeded  alone  to  value 
that  part  of  the  company's  property  situated  within  the  limits 
of  the  city  of  Quebec,  which  he  estimated  at  a  sum  of  $23,806.30, 
and  his  valuation  or  award  to  that  effect  was  deposited  with  a 
notary  and  signified  to  the  appellants  on  the  i8th  May,  1885, 
Three  days  afterwards  the  respondents  caused  this  amount  of 
the  valuation  with  10  per  cent  additional  to  be  tendered  to  the 
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appellants  through  the  ministry  of  a  notary.  They  then  insti- 
tuted an  action  offering  to  consign  the  amount  of  Berlinguet's 
valuation  and  the  lo  per  cent  additional,  and  concluding  for  a 
declaration  of  their  title,  and  of  the  right  to  the  possession  of 
the  property.  To  this  action  the  appellants  pleaded  a  defence 
in  law  (demurrer)  and  a  perpetual,  exception  and  on  the  8th 
February,  1886,  the  superior  court,  presided  over  by  Mr,  Justice 
Casault,  rendered  a  judgment,  dismissing  the  action  on  the 
ground  that  no  notice  of  six  months  within  the  twelve  months 
immediately  preceding  the  expiration  of  20  years  from  the  date 
at  which  the  by-law  came  in  force  had  been  given  according  to 
the  requirements  of  the  by-law  and  the  notarial  deed  executed 
pursuant  to  its  terms. 

The  corporation  appealed  to  the  court  of  queen's  bench, 
which  latter  court  affirmed  the  judgment  of  the  superior  court, 
but  upon  other  grounds  from  those  which  had  formed  the"con- 
sid^rants"  of  the  judgment  pronounced  by  Mr.  Justice  Casault. 

The  respondents  then  instituted  the  present  action,  in  which 
they  repeated  the  allegations  of  their  former  action,  and  in 
addition,  the  facts  that  the  first  action  had  been  instituted  and 
that  the  judgment  already  mentioned  had  been  rendered  there- 
in ;  and  they  concluded  that  the  company  be  ordered  to  name 
an  arbitrator  to  value  jointly  with  the  one  named  by  the  corpo- 
ration the  property  of  the  company  situated'  within  the  city 
.  limits,  and  in  default  of  its  so  doing,  that  the  court  should  itself 
name  an  arbitrator  to  act  for  the  company,  and  that  upon  the 
payment  of  the  amount  to  be  awarded  and  10  per  cent  in  addi- 
tion, the  corporation  should  be  authorized  to  take  possession  of 
such  property  situate  within  the  limits  of  .the  city  of  Quebec, 
and  that  such  judgment  should  be  declared  to  operate  as  a  title 
in  favor  of  the  corporation.  To  this  action  the  appellants 
pleaded,  (i)  That  the  company  had  failed  to  give  the  six 
months'  notice  required  by  the  by-law  and  agreement ;  (2)  that 
by  the  notice  stated  in  the  action  the  company  only  proposed 
to  assume  and  pay  for  so  much  of  the  company's  property  as 
was  comprised  within  the  limits  of  the  city  of  Quebec,  whilst  the 
company  had,  in  accordance  with  its  powers  in  that  behalf,  ex- 
tended its  line  beyond  the  city  limits  and  had  other  property 
beyond  the  limits  which  the  city,if  entitled  at  all,  were  bound  to 
include  in  any  expropriation  under  the  by-law  and  agreement. 
{3)  The  appellants  pleaded  a  defence  en  droit,  or  demurrer,  by 
which  they  denied  the  legal  sufficiency  of  the  notice  set  forth  in 
the  action,  excepted  to  the  power  and  jurisdiction  of  the  court 
to  appoint  an  arbitrator  for  them,  and  insisted  that  the  acquisi- 
tion of  the  railway  and  its  works  and  property  would  be  ultra 
inres  of  the  corporation.  Upon  issues  taken  on  these  pleas  and 
defences  the  parties  went  to  trial  before  Mr.  Justice  Casault, 
S8  A.  &E.  U.  Cos. —37 
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who,  whilst  stating  that  his  opinion  as  to  the  insufficiency  of  the 
notice  remained  the  same  as  when  he  rendered  judgment  in  the 
first  action,  considered  himself  bound  by  the  opinion  of  the 
court  of  queen's  bench,  and  therefore  rendered  a  judgment  by 
which  the  company  were  ordered  to  appoint  an  arbitrator  within 
15  days.  This  judgment  having  been  affirmed  by  the  court  of 
appeal,  two  judges  (Mr.  Justice  Baby  and  Mr.  Justice  Church) 
dissenting,  has  now  been  appealed  from  to  this  court. 

I  am  of  opinion  that  the  notice  of  the  21st  November,  1885, 
was  too  late.  The  clause  of  the  by-law  and  of  the  agreement 
executed  in  pursuance  of  it,  already  set  forth,  clearly  contem- 
plate that  the  assumption  of  ownership  by  the  cor- 
RotiMfiTsi  poration  shall  be  at  the  expiration  of  20  years  from 
too'iite.""  the  date  at  which  the  by-law  took  effect  and  not 
later.  It  is  not  disputed  that  the  by-law  came  into 
force  on  9th  February,  1865,  and  that  the  20  years  consequently 
expired  on  the  9th  February,  1885.  The  corporation  being  in 
law  bound  to  the  utmost  exactitude  as  to  time  in  executing  this 
unilateral  clause,  were  therefore  bound  to  show  that  they  were 
in  a  position  by  a  strict  and  literal  observance  of  all  prerequisite 
conditions  to  claim  the  right  to  assume  the  ownership  on  this 
gth  February,  1885.  Then  what  were  the  prerequisites?  1st.  ' 
They  were  bound  to  show  that  they  had  given  a  notice  within 
twelve  months  immediately  preceding  the  expiration  of  the  20 
years.  The  only  notice  given  within  that  period  was  the  notice 
of  the  2ist  November,  1884.  2dly,  they  had  to  prove  that  at 
the  time  they  claimed  the  right  to  assume  the  ownership  of  the 
railway,  at  the  end  of  the  20  years,  they  did  so  after  having 
given  to  the  company  a  notice  of  six  months.  Then,  do  they 
show  that  on  the  9th  February,  1885,  they  had  given  a  six 
months'  notice?  The  only  available  notice  they  show,  that  is, 
the  only  notice  given  within  the  immediately  preceding  twelve 
months,  is  that  of  the  21st  November,  1884.  But  this  notice 
had  not  been  given  six  months  before  the  gth  February,  1885, 
and  as  no  other  notice  is  suggested  to  have  been  given  within 
the  twelve  months,  the  corporation  wholly  fail  to  establish  that 
they  have  complied  with  these  preliminary  requirements  and 
conditions,  upon  which  alone  they  could  claim  to  exercise  the 
unilateral  right  of  preemption  or  expropriation  conferred  by 
the  by-law  and  agreement. 

That  an  option  of  purchase  of  the  kind  given  to  the  corpora- 
tion in  the  present  case,  being  a  condition  potestative,  must  be 
executed  literally  and  strictly  as  to  all  its  terms  and  conditions, 
including  time,  appears  well  established  both  by  French  and 
English  authorities;  Pothier  on  Obligations,  Ed.  Bugnet,  No. 
206;  Demolombe  on  Contracts,  Tome  2,  Nos.  330,  et  seq.;  La- 
roir.biere,  2  vol.  p.  91 ;  Fry  on  Specific  Performance,  2d  ed.  p. 
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471  in  note;  Austin  v.  Tawney,  2  Ch.  App.  143;  Brooks  v, 
Garrod,  2  De  G.  &  J,  62.  Upon  this  ground  alone  the  appeU 
lants  are  therefore  entitled  to  succeed. 

Further,  it  appears  very  clear  that  the  great  weight  of  French 
as  well  as  English  authority  is  against  the  respondents  as  regards 
the  right  of  the  court  to  appoint  an  arbitrator  or  valuator  to 
make  the  valuation  provided  for  by  the  agreement. 
It  is  universal  and  elementary  law  that  the  price  is  Court  bmio* 
the  very  essence  of  the  contract  of  sale,  and  that  no  JJ'^''u>"«kB 
such  contract  can  be  considered  as  completed  unless  imiaBtioa. 
either  directly  or  indirectly  the  parties  are  agreed  as 
to  the  amount  and  terms  of  the  price.  A  valuation  by  an  arbi- 
trator appointed  by  tlie  corporation  and  one  appointed  of  office 
by  the  court  for  the  company  after  their  refusal  to  appoint  one 
for  themselves  would  not  involve  any  such  agreement  as  to  the 
price  as  the  law  absolutely  requires.  It  is  not  therefore  surpris- 
ing to  find  the  best  commentators  almost  universally  of  accord 
against  such  a  jurisdiction.  The  jurisprudence  of  the  French 
courts  is  also  the  same  way.  I  refer  to  the  following  authorities 
on  this  point:  Troplong,  Vente,  Nos.  156,  157;  Duranton,  vol, 
16,  Nos.  108  and  112  to  114;  Delvincourt,  p.  125  in  note; 
Laurent,  vol,  24,  Nos,  74-77 ;  Zachariae  par  Mass^  &  Verg^, 
Tome  4,  p.  277;  Marcad^  on  art.  1592,  p.  178;  Aubry  &  Rau, 
ed.  4,  Tome  4,  p.  337,  sec.  349;  Taulier,  Tome  6,  pp.  27  and 
28;  Alauzet,  Code  de  Commerce,  Tome  i.  No.  103;  and  the 
jurisprudence  is  to  the  same  effect  in  Dalloz  Jur.  Gen,  Vente, 
380 — D.  P.  62,  1-242  note;  Limoges,  4  April,  1826,  Jur,  Gen. 
Vo.  Vente,  381-10;  Toulouse,  7  March,  1827,  Jur.  Gen.  Vente, 
381-20;  Paris,  6  July,  1812,  Jur.  Gen.  vol.  Vente,  382  (motifs) ; 
Montpellier,  13  February,  1828  lb.  19S ;  Jur,  Gen,  Vente,  380, 
Trans-Hy.,  94,  95,  D.P.  62,  i,  242  notes;  Jur,  Gen.  Vente,  378; 
Pau  30  November,  1859,  D.P.  60,  2,  36,  The  English  author* 
ities  are  decisively  to  the  same  effect :  Milnes  v.  Gery,  14  Ves. 
400;  Derby  v.  Whittaker,  4  Drew.  134;  Tillett  v.  Charing  Cross 
Bridge  Co.,  26  Beav,  419. 

The  provisions  in  the  English  Common  Law  Procedure  Act 
as  to  the  appointment  of  arbitrators  by  the  court  in  default  of 
an  appointment  under  a  contract,  do  not  apply  to  mere  valuers, 
Collins  V.  C,  26  Beav,  306;  Fry  on  Specific  Performance,  ed.  2, 
p.  155.  The  circumstance  that  art.  1592  C.N.  has  not  been 
textually  re-reproduced  in  the  C.  C.  of  Quebec  can  make  no 
difference.  There  is  nothing  in  the  code  indicating  that  there 
was  any  intention  to  alter  the  law  in  such  an  important  and 
radical  particular  as  that  which  regards  the  price  as  an  essential 
of  the  contract  of  sale,  the  rule  which  is  the  foundation  of  this 
objection.  Therefore  I  think  the  appellants  are  entitled  to  have 
the  judgment  appealed  against  reversed  upon  this  ground  also. 
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Tlie  objections  that  the  corporation  do  not  propose  to  assume 
all  the  company's  property,  and  that  insisting  that  the  by-law 
and  agreement  as  regards  the  clause  reserving  an  option  of  pur- 
chase was  u/tra  vires  of  the  corporation,  need  not  be  considered, 
and  I  express  no  opinion  on  these  points. 

The  appeal  should  be  allowed  with  costs,  and  the  action  dis- 
missed with  costs  to  appellants  in  both  the  courts  below. 

FOURNIER,  ].f — On  November  i8,  1864,  the  corporation  of 
the  city  of  Quebec  adopted  a  by-!aw  on  the  subject  of  the  con- 
struction of  a  tramway  Within  its  limits.  This  by-law  is'inserted 
at  length  in  the  notarial  deed  made  between  the  city 
on  the  one  part  and  the  appellant  company  on  the 
other,  by  which  the  latter  bound  itself  to  construct  the  tram- 
way, of  which  mention  was  made  in  the  by-law  and  deed,  on  the 
conditions  and  stipulations  set  forth  in  these  two  instruments. 
These  stipulations  have  not  only  the  force  of  a  municipal  by-law, 
but  they  nave  also  the  obligatory  character  of  a  contract  made 
in  authentic  form. 

The  clause  which  gives  rise  for  a  second  time  to  a  litigation 
between  the  parties  on  the  same  questions  is  identically  the 
same  as  that  contained  in  the  contract,  and  is  expressed  in  the 
following  terms  :  "The  privilege  hereby  granted  to  the  said  com- 
pany shall  extend  over  a  period  of  40  years  from  the  date  hereof, 
but  at  the  expiration  of  20  years  the  said  corporation  may,  after 
a  notice  of  six  months  to  the  said  company  to  be  ^ven  within 
the  12  months  immediately  preceding  the  expiration  of  the  said 
20 years,  assume  the  ownership  of  thesaid  railway,  and  of  all/eal 
and  personal  property  in  connection  with  the  working  thereof, 
and  on  the  payment  of  their  value  to  be  determined  by  arbitra- 
tion, together  witli  ten  per  cent  over  and  above  the  value  there- 
of." 

The  corporation  of  the  dty  of  Quebec,  after  the  notice  of  six 
months  required  by  the  contract  and  by-law,  instituted  3  first 
action  founded  on  an  award  rendered  by  the  arbitrator  nomi- 
nated by  the  said  corporation  after  the  refusal  of  the  appellant 
to  name  its  arbitrator  to  proceed  with  the  arbitration  provided 
for  by  the  by-law.  Mr.  Justice  Cross  has,  in  his  opinion  in  that 
cause,  given  the  history  of  the  first  action,  showing  for  what  rea- 
.sons  it  was  dismissed  by  the  superior  court,  the  judgment  of 
which  was  confirmed  by  the  court  of  queen's  bench  with  the 
exception  of  that  part  of  the  judgment  declaring  that  the  notice 
L^iven  was  insufficient,  the  court  of  queen's  bench  declaring  on 
the  contrary  that  this  notice  was  sufficient,  and  reserving  to  the 
corporation  its  remedy  in  another  action. 

>uriiierwas  delivered  in  French. 
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By  the  second  action  the  said  corporation,  desiring  to  enforce 
performance  of  the  agreement  for  arbitration,  demands  that  the 
appellant  be  ordained  to  name  an  arbitrator,  and  that,  on  de- 
fault, an  arbitrator  be  named  by  the  court,  etc. ;  that  on  pay- 
ment of  the  amount  which  shall  be  fixed  by  the  award,  with  ten 
per  cent  in  addition,  the  corporation  shall  be  authorized  to  take 
possession  of  the  tramway,  and  the  other  properties  forming  part 
of  it  situated  within  the  limits  of  the  city  and  belonging  to  the 
appellant ;  and  that  the  judgment  should  confer  title  upon  the 
corporation. 

The  appellant  company  has  pleaded  anew — First,  the  insuffi- 
ciency of  the  notice  given  ;  second,  that  the  corporation  of^the 
city  of  Quebec  has  no  right  or  power  to  own  or  operate  a  tram- 
way as  proprietor;  third,  that  it  had,  for  the  operation  of  the 
tramway,  movable  and  immovable  property,  a  large  part  of 
which  was  situated  beyond  the  limits  of  the  city ;  that  if  the  said 
city  wished  to  take  possession  of  the  tramway,  it  should  also 
take  pod&cssion  of  all  the  other  properties  which  form  part  of  it ; 
and,  fourth,  that  the  said  company  could  not  legally  be  compelled 
to  name  an  arbitrator,  or  proceed  to  arbitration. 

The  principal  question  is,  without  doubt,  that  of  the  suffi- 
ciency of  the  notice  required  to  put  an  end  to  the  privilege  con- 
ferred by  the  by-law.  The  language  of  the  by-law  in  this  rh- 
spect  has  given  rise  to  a  difference  of  opinion  be- 
tween two  appellate  courts  in  deciding  this  cause.  ^^  *' 
Mr,  Justice  Casault,  of  the  superior  court,  has  held 
that  the  notice,  to  be  legal,  ought  to  be  given  at  least  six  months 
before  the  expiration  of  the  last  twelvemonths  of  the  twentieth 
year.  The  majority  of  the  court  of  queen's  bench  has  declared, 
on  the  contrary,  that  notice  such  as  that  given  was  sufficient. 
The  clause  of  the  by-law  says :  "  But  at  the  expiration  of  twenty 
years  the  said  corporation  may,  after  a  notice  of  six  months  to 
the  said  company  to  be  given  within  the  twelve  months  immedi- 
ately preceding  the  expiration  of  the  said  twenty  years,  assume," 
etc.  The  first  twenty  years  of  the  privilege  terminated  Feb- 
ruary 9,  1885.  The  notice  was  given  November  21,  1884,  con- 
sequently before  the  expiration  of  the  last  twelve  months.  It 
is  only  a  condition  imposed  to  the  formality  of  the  notice  that 
it  should  be  given  within  the  last  twelve  months;  the  party 
obliged  to  give  it  has  until  the  last  minute  of  the  twelve  months 
to  give  notice,  and  provided  that  it  be  given  within  the  twelve 
months  it  is  legal.  The  period  for  giving  it  is  not  twelve  months 
less  six  months,  as  would  be  the  case  if  the  notice  in  question 
ought,  as  has  been  urged,  to  be  given  six  entire  months  before 
the  expiration  of  the  twelve  months.  The  clause  does  not  con- 
tain any  expression  which  can  justify  an  interpretation  which 
reduces  to  the  first  six  months  of  the  last  year  the  period  for 


_    DigiLizedbyGoOglc 


422  QUEBEC   STEEET   K.    CO.   V.   CORPORATION   OF  QUEBEC. 

giving  notice.  It  is  clearly  a  period  of  twelve  months.  It  is 
true  that  in  the  actual  case,  the  notice  being  given  November 
21,  the  six  months'  delay  would  necessarily  expire  after  the 
twentieth  year  had  terminated,  but  it  is  the  terms  of  the  agree- 
ment which  make  it  so.  The  parties  deemed  it  advisable  to  so 
stipulate  doubtless  because  they  foresaw  that  it  could  not  result 
in  any  inconvenience.  The  agreement,  as  remarked  by  Mr 
Justice  Cross,  does  not  require  the  notice  to  be  given  in  the 
first  six  months.  "  On  the  contrary,  it  in  effect  says  that  it  may 
be  given  at  any  time  within  the  whole  year,  and  therefore  up 
to  the  last  day  of  the  year." 

The  reasons  urged  by  Mr.  Justice  Cross  to  sustain  the  opin- 
ion of  the  court  of  queen's  bench  on  the  sufficiency  of  the 
notice  appear  to  me  so  conclusive  that  1  cannot  do  better  than 
quote  the  language  of  the  learned  judge. 

"  It  is  not  iikt  the  case  of  a  lease,  where  the  law  provides  for 
its  continuance  by  regular  stated  annual  terms,  and,  in  the  ab- 
sence of  a  specific  agreement,  requires  as  a  condition  precedent 
to  the  tenant's  right  to  continue,  a  pure  notice  of  a  period  whose 
limit  is  fixed  by  law,  and  in  default  whereof  the  law  prescribes 
as  a  penalty  against  the  lessor,  and  in  favor  of  the  lessee,  that 
the  lease  shall  continue  for  another  year, 

"  The  parties  in  this  instance  had  in  view  the  termination  of 
their  relations  at  the  end  of  twenty  years;  that  was  the  main 
object  of  the  stipulation  ;  but  It  did  not  necessarily  follow  that 
these  relations  should  absolutely  cease  on  the  very  day  of  the 
termination  of  t!ie  twenty  years;  on  the  contrary,  much  neces- 
sarily remained  to  be  done  after  the  expiry  of  the  twenty 
years,  in  the  valuation  of  the  property,  the  payment  of  the  price 
with  its  augmentation,  and  other  like  matters,  before  the  rela- 
tions established  between  the  parties  could  effectually  cease; 
and  this  especially  required  time  on  the  part  of  the  street  rail- 
way company,  I^ence,  when  the  city  corporation  had  expressly 
the  whole  year  in  which  to  give  the  notice,  the  street  railway 
company  could  always  claim  the  six  months  delay  after  the 
notice,  although  it  may  have  carried  them  nearly  six  months 
into  the  following  year.  So  that  although  the  street  railway 
company  might  have  insisted  on  terminating  their  relations  to  the 
city  corporation  on  the  exact  expiry  of  the  twenty  years,  yet  they 
were  not  obliged  to  do  so,  but  could  insist  upon  the  full  expiry 
of  a  six  months'  notice  given  to  them  within,  the  year  before 
being  obliged  to  take  measures  to  relinquish  their  position;  that 
is,  the  six  months'  previous  notice  was  stipulated  for  in  their  in- 
terest, in  case  they  should  require  the  whole  of  that  time," 
These  reasons  appear  to  me  sufficient  to  sustain  the  decision  of 
the  court  of  queen's  bench,  in  which  I  am  compelled  to  concur. 
As  to  the  power  of  the  corporation  to  own  and  operate  the 
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tramway  in  question,  it  is  altogether  useless  to  trouble  one's  self 
on  that  question,  since  the  Act  27  Vict.,  c.  6i3carcely  leaves 
anj  doubt  on  the  subject.  Its  right  to  take  possession  is  alone 
brought  question  to-day.  When  the  corporation  desires  to 
operate  the  tramway,  it  will  then  be  time  to  raise  the  question 
of  the  extent  of  the  powers  which  the  law  has  conferred  upon  it 
in  that  respect. 

As  to  the  extent  of  the  movable  and  immovable  property 
which  ought  to  be  included  in  the  valuation  in  the  arbitration, 
that  is  determined  by  the  notarial  deed  of  February  9,  1865.  It 
ought  to  be  limited  to  that  part  of  the  tramway  which  is  situ- 
ated within  the  limits  of  the  city.  Neither  the  by-law  nor  the 
contract  gives  any  power  to  the  corporation  on  this  subject. 
As  to  the  movable  property  which  ought  to  be  valued  as  per- 
taining to  the  tramway,  that  ought  to  be  left  to  the  decision  of 
the  arbitrators. 

Upon  the  clause  by  which  the  parties  have  engaged  to  refer 
to  arbitrators  the  valuation  of  the  tramway  and  the  movable 
property  of  the  company,  the  majority  of  the  court  of  queen's 
bench  has  formally  pronounced  itself  in  favor  of  'ts  .  ^  , 
validity,  admitting,  as  Mr,  Justice  Cross  has  done,  or^trk't^n. 
that  there  was  a  divergence  of  opinion  among  the 
writers.  But  as  this  learntd  judge  has  observed,  the  law  appears 
to  be  altogether  on  the  side  of  those  who  maintain  that  this 
clause  may  be  put  in  force.  The  authorities  cited  by  the  ap- 
pellant in  his  brief  to  prove  the  impossibility  of  enforcing  the 
'agreement,  have  no  application  to  the  actual  case.  They  con- 
cern only  the  case  of  a  sale  in  which  the  vendor  and  purchaser 
have  agreed  to  leave  the  price  of  the  article  sold  to  the  decision  of 
a  third  person  ;  the  question  arises  on  tlie  subject  of  the  legality 
of  the  consent  indispensable  to  the  validity  of  the  sale.  There 
is  here  nc  sale,  for  the  property(thestreetsof  the  city)  which  form 
the  subject  of  the  clause  in  question  is  inalienable.  There  is 
not,  and  there  could  not  have  been,  any  sale  by  the  appellee  of 
the  streets  of  the  city  which  it  has  permitted  the  appellant  to 
use  for  a  certain  number  of  years.  This  property  is  inalienable 
in  its  nature.  The  transaction  in  question  is  only  a  privilege, 
of  which  the  consideration  received  by  the  city  was  the  facility 
of  communication  offered  to  the  citizens.  It  has  provided  that 
at  the  expiration  of  the  privilege  the  corporation  shall  retake 
possession  of  the  tramway  and  its  appurtenances,  compensating 
the  appellant  company  and  paying  ten  per  cent  in  addition. 
This  is  not  a  sale ;  the  street  has  not  been  sold ;  it  is  a  simple 
condition  of  the  agreement  which  permits  the  appellee  to  re- 
entei  upon  its  property  upon  indemnifying  the  dispossessed 
party  for  the  cost  of  construction.  The  sum  to  be  paid  is  not  a 
price,  since  the  appellee  retains  what  the  appellant  cannot  own. 
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the  street  in  question.  It  is  neither  more  nor  less  than  an  indem< 
nity  for  the  works  of  the  appellant.  As  the  property  was  to  re- 
turn to  the  appellee  at  the  end  of  twenty  years,  nothing  was 
more  reasonable  or  more  conformable  to  the  judicial  customs 
of  the  country  than  to  agree,  as  they  have  done  in  the  present 
case,  that  the  value  which  would  be  estimated  by  arbitration 
should  be  paid,  and  further,  an  additional  sum  of  ten  per  cent 
of  the  value  so  estimated.  As  will  be  seen,  the  question  involved 
has  no  relation  to  a  sale,  and  the  authorities  cited  by  tiie  appel- 
lant are  inapplicable.  The  question  raised  concerns  only  the 
validity  of  the  clause  by  which  the  parties  have  agreed  that  their 
differences  on  the  subject  of  the  valuation  should  be  judged  by 
arbitration.  Is  this  clause  valid?  There  is  a  divergence  of 
opinion  on  this  subject  among  the  authors,  as  has  been  observed 
by  Mr.  Justice  Cross.  For  myself,  I  do  not  wish  to  enter  into 
a  discussion  of  the  reasons  given  upon  the  opposite  sides — that 
has  already  been  done  ;  I  will  content  myself  with  citing  an  au- 
thority that  the  parties  may  see,  as  has  so  well  been  said  by  Mr. 
justice  Cross,  that  the  law  is  upon  the  side  of  those  who  sustain 
'  the  validity  of  this  clause.  See  Dalioz,  Rep.  de  Jurisprudence 
(Arbitrage,  No.  454). 

But,  supposing  that  the  transaction  may  be  considered  as  a 
sale  of  which  the  price  ought  to  be  left  to  the  arbitration  of  ex- 
perts who  will  be  named  afterwards,  the  clause  is  valid,  as  Oalloz 
proves.     See  Vente,  No.  383. 

I  am  of  the  opinion  that  the  judgment  ought  to  be  confirmed, 
but  I  am  alone  in  this  opinion. 

Henry,  J. — By  agreement  and  in  virtue  of  a  by-law  the  appel- 
lant company  obtained  the  right  to  exercise  the  powers  and 
privileges  of  a  street  railway  company  in  the  city  of  Quebec  for 
a  period  of  forty  years,  and  upon  one  condition  only  could  this 
KctUieftTH  nght  be  put  an  end  to,  viz.:  "the  privilege  hereby 
niinnffl-  granted  to  the  said  company  shall  extend  over  a 
*'•■*■  period  of  forty  years  from  the  date  thereof,  but  at 

the  expiration  of  twenty  years  the  said  corporation  may,  after  a 
notice  of  six  months  to  the  said  company  to  be  given  within  the 
twelve  months  immediately  preceding  the  expiration  of  the  said 
twenty  years,  assume  the  ownership  of  the  said  railway  and  of 
all  real  and  personal  property  in  connection  with  the  working 
thereof  and  on  the  payment  of  their  value  to  be  determined  by 
arbitration  together  with  ten  per  cent  over  and  above  the  value 
thereof." 

The  notice  in  this  case  was  given  on  the  21st  Nov.  1S84,  and 
the  twenty  years  expired  on  the  gth  Feb.  1885.  I  entirely  con- 
cur in  the  opinion  expressed  by  the, majority  of  my  learned  col- 
leagues that  the  notice  is  too  short.     The  condition  is  a  condi- 
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tion  precedent  to  the  right  of  the  corporation  to  assume  the 
ounership  of  the  railway  after  twenty  years. 

I  also  concur  with  Mr.  Justice  Strong  In  holding  that  the 
court  has  no  power  under  the  agreement  to  appoint  an  arbi- 
trator for  the  company.  If  it  were  the  case  of  (!„rtkii«9 
expropriation  of  public  land  for  public  use  the  court,  |»«*ru  a^- 
no  doubt,  would  have  had  power  to  appoint  the  P»i»t"»i- 
arbitrator.  But  the  agreement  here  distinctly  pro-  "  '' 
vides  that  the  company's  arbitrator  should  be  appointed  by 
themselves  and  there  is  no  provision  that  in  the  case  of  the 
refusal  of  the  company  to  appoint  their  arbitrator  a  judge  or 
court  can  then  appoint  one. 

1  have  serious  doubts  on  the  other  point  raised,  but  it  is  suf- 
ficient for  me  to  say  that  upon  these  two  grounds  I  am  of 
opinion  that  the  present  appeal  should  be  allowed  with  costs 
and  the  judgment  of  the  superior  court  in  the  first  action 
restored. 

TasCHEREAU,  J. — I  am  of  opinion  that  the  notice  is  defective 
and  therefore  the  present  appeal  should  be  allowed  with  costs, 

GwYNNE,  J. — The  notice  was  quite  insufficient ;  there  is  there- 
fore no  necessity  to  refer  to  the  other  points  argued. 
Appeal  allowed  with  costs. 


City  of  Concord 


Concord  Horse  R.  Co. 

{New  HampsAirt  Supreme  Court,  Afarch  15,  1889.) 

Strsttt  Railway— Laying  Out— Mmin  Line— Turnouts. — Under  the  provision 
of  the  charter  of  a  street  railway  company  that  ihe  railway  shall  be  laid 


t  by  the  mayor  and  aldermen  of  the  city  in   like  manner  as  highways 

"  '  '"*  out,  the  mayor  and  aldermen  are  required  to  lay  out  not  only  the 

e  of  Ihe  railroad,  but  also  such  turnouts  as  are  necessary  for  its 


are  laid  out,  t 

operatic 

SBm*-Sufflai«nay  of  Laying  Out— In  iSSothc  mayor  and  aldermen  of 
the  city  laid  out  a  sin){lc  track  railway  by  bounds,  courses,  and  distances, 
and  provided  in  the  record  that  "  said  horse  railroad  company  may  con- 
Btnictsuch  suitable  turnouts  on  either  side  of  said  centre  line  as  they  may 
find  necessan'  in  the  prosecution  of  the  business  to  be  done  upon  said 
railroad."    Held,  that  the  act  of  the  mayor  and  aldermen  was  not  such  a 
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laying  out  of  the  turnouts  as  complied  with  the  pmvision  of  the  com- 
pany's charter  that  the  railroad  shou1d)be  laid  out  by  the  mayor  and  aJdcr- 
men  in  like  manner  as  highways  are  laid  out. 

Bill  in  equity  at  the  instance  of  the  city  of  Concord  against 
the  Concord  Horse  R.  Co.,  to  enjoin  the  construction  of  a  side 
track  or  turnout  on  Fiske  street  in  said  city.  The  second  sec- 
iMtt.  *'°"  °^  ^^^  charter  of  the  defendant  company  pro- 
vides that  the  railroad  to  be  constructed  by  it  "  shall 
be  laid  out  by  the  mayor  and  alderman  of  said  Concord  in  like 
manner  as  highways  are  laid  out."  The  mayor  and  aldermen 
on  August  12,  1880,  laid  out  a  single  track  road  under  the  pro- 
visions of  the  charter,  and  declared  that  a  line  described  should 
"  be  the  centre  line  of  said  horse  railroad  track,  and  said  horse 
railroad  company  may  construct  such  suitable  turnouts  on  either 
side  of  said  centre  line  as  they  may  find  necessary  in  the  prose- 
cution of  the  business  to  be  done  upon  said  railroad,"  In  June, 
1888,  the  company  having  found  it  necessary  for  the  operation 
of  the  road  to  construct  a  turnout  or  side  tracks,  began  con- 
struction without  having  the  turnout  laid  out  by  the  mayor  and 
aldermen.     The  city  thereupon  instituted  the  present  suit. 

Albin  &r  Martin  and  Jeremiah  Smith  for  appellant. 

H,  G.  Sargent  for  appellee. 

Bingham.  J. — If  the  plaintiff  in  this  action  were  the  owner  of 
the  fee  in  the  land  a  difTerent  question  would  be  presented. 
Then  the  inquiry  would  be  whether  the  legislature  had  the  con- 
stitutional power  to  impose  on  a  land-holder  the  additional  bur- 
den of  the  defendant's  street  railroad  without  his  consent  or  the 
exercise  of  the  right  of  eminent  domain.  This  question  has 
not  been  decided  in  this  state,  and  is  not  free  from  difficulty. 
Williams  v.  New  York  Cent.  R.  Co.,  16  N.  Y.  97;  People  v. 
Kerr,  27  N.  Y.  188.  But  the  parties  here  are  the  city  of 
Concord  and  the  Concord  Horse  R.,  each  having  its  rights 
and  powers  given  and  its  duties  and  obligations  fixed  by  the 
legislature,  which  ^ave  the  plaintiff  a  corporate  existence,  and 
imposed  upon  it  the  duty  of  laying  out  and  maintaining  streets 
and  highways  sufficient  for  the  public  accommodation.  The 
plaintiff  held  these  easements  as  trustee  for  the  public,  subject 
to  the  control  of  the  legislature ;  but  it  had  no  fee  or  title  in  the 
land  in  this  relation,  as  a  private  corporation,  aside  from  its 
trusteeship  for  the  public.  As  to  the  plaintiff,  the  legislature 
could  create  an  additional  facility  to  expedite  the  public  travel 
in  the  plaintiff's  highways  to  be  operated  in  common  or  jointly 
with  those  then  in  use,  and  it  could  make  no  legal  objection, 
because  it  was  subject  to  the  action  of  the  legislature  in  this 
respect.     Worster  v.  Plymouth,  62  N.  H.  193,  206. 
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The  inquiries,  then,  are  as  to  the  meaning  of  the  defendant's 
charter, — how  it  modified  or  changed  the  plaintiff's  p^^^^^^ 
control  of  the  streets,  and  whether  the  defendant  fta^uttocM- 
was  doing  what  it  was  not  authorized  to  do  when  ■»r"otur»- 
the  temporary  injunction  was  issued.  The  legislature  ""■ 
made  the  defendant  a  corporation,  with  power  to  construct, 
maintain,  and  use  a  railroad  with  a  convenient  single  or  double 
track,  from  any  point  on  Main  street  in  the  city  of  Concord, 
over,  along,  and  upon  such  of  its  streets  as  might  be  necessary 
for  the  public  accommodation,  to  West  Concord,  with  branches 
and  side  tracks  to  other  parts  of  the  city.  This  grant  to  the 
defendant  carried  with  it  by  implication  the  right  to  have  as  a 
part  of  its  railroad  such  turnouts  as  were  necessary,  though  not 
specially  named  in  the  charter.  Section  2,  however,  of  the 
charter  provides  that  the  railroad  shall  be  laid  out  by  the  mayor 
and  aldermen  of  the  city  of  Concord  in  like  manner  as  highways 
are  laid  out,  and  that  they  shall  give  notice  to  all  the  land-hold- 
ers abutting  on  the  streets  or  highways  through  which  the  rail- 
road shall  pass  of  the  time  and  place  of  hearmg  as  to  such  laying 
out,  by  publication  in  such  of  the  newspapers  in  Concord  as  they 
may  direct,  15  days  before  the  hearing,  and  they  shall  determine 
the  distance  the  track  shall  be  laid  from  the  sidewalks.  Before 
the  charter,  the  city  controlled  its  streets  and  highways,  and  no 
party  had  the  right  to  construct  a  special  track  on  which  to 
carry  passengers  for  private  gain  to  the  exclusion  of  the  remain- 
der of  the  travelling  public.  The  entire  worked  part  of  its 
streets  was  open  alike  to  all.  Now  the  defendant  is  given  this 
privilege.  It,  however,  appears  in  other  provisions  of  the  char- 
ter that  the  use  of  the  land  on  which  the  defendant's  rails  may 
be  laid  is  not  exclusive,  but  may  be  used  by  the  travelling  pub- 
lic, when  not  in  the  actual  use  of  the  defendant,  and  that  the 
mayor  and  aldermen  have  the  right  to  direct  the  motive  power 
that  shall  operate  the  railroad,  and  to  make  all  such  regulations 
as  to  the  rate  of  speed  and  the  mode  of  using  it  as  the  public 
safety  and  convenience  may  require.  Laws  1S78,  c.  118,  §§  4-6, 
10,  II,  This  proves,  not  only  a  special  legislative  intention  to 
preserve  to  the  city  the  right  to  lay  out,  the  right  to  authorize 
the  operating  power,  to  regulate  tlie  rate  of  speed,  the  mode  of 
using,  the  grade  at  which  it  is  to  be  constructed,  and  the  right 
to  take  up  the  streets  through  which  the  railroad  may  pass,  but 
a  general  legislative  purpose  to  constitute  the  mayor  and  alder- 
men, as  between  the  railroad  and  the  general  public  or  abutting 
owners,  the  tribunal  to  decide  and  direct  in  these  matters, 
whether  they  arise  from  express  grant  or  legal  implication. 
The  word  "  railroad,"  as  used  in  section  2,  means  the  railroad 
described  and  implied  in  section  i  in  all  its  parts,  and  no  excep- 
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tion  is  made  in  section  2  of  the  manner  of  laying  out  any  part 
of  the  railroad  described  or  imphed  in  section  i,  and  a  fair  con- 
struction of  the  charter  requires  the  mayor  and  aldermen  to  lay 
out  the  necessary  turnouts. 

The  turnout  in  question,  on  the  facts  in  the  case,  may  be  one 
that  the  law  would  now  imply  the  right  to  have  laid  out  by  the 
TiFDoat  ast  TnayoT  and  aldermen,  but  it  has  not  been  done.  This 
imidnttr  is  conceded,  unless  the  mayor  and  aldermen  laid  it 
mmt-r  ""<  when  the  main  track  was  laid,  in  August,  1880. 
Aidcnta.  What  they  did  then  was  clearly  not  a  laying  out 
according  to  the  charter,  nor  was  it  then  understood  to  be  a 
laying  out.  It  was  not  then  known  that  a  turnout  would  be 
necessary  at  this  point,  and  the  most  that  can  be  claimed  w.-is 
an  attempt  by  the  mayor  and  aldermen  to  delegate  the  right  to 
locate  and  construct  turnouts  as  they  might  be  found  necessary, 
which  they  could  not  do.  The  injunction  is  made  perpetual. 
Case  discharged. 

Blodgett  and  Carpenter,  JJ.,  did  not  sit.  The  otherscon- 
curred. 

Straat  Railway— Conitructlon  of  ChRiier— Powsr  to  CroM  Streatt. — The 
charter  of  a  street  railroad  company  authorized  it  to  construct  3  railway 
"  upon  and  over  such  streets"  as  should  from  time  to  time  be  (iited  and 
determined  by  the  city  council,  "  except  in"  certain  streets,  //^/rf.  that 
the  clause  excepting  such  streets  from  the  franchise  of  the  railroad  com- 
pany did  not  prohibit  the  company  from  laving  its  tracks  across  them. 
State  w.  Newport  St.  R.  Co.,  R.  J.  Sup.  Ct..  June  29,  1889. 

By  a  resolution  of  the  city  council,  a  street  railway  company  was  author 
jzed  to  lay  a  track  along  a  certain  street,  and  it  was  provided  that  the 
track  "shall  be  laid  in  the  centre  of  said  street  with  a  street  rail  in  such  a 
manner  that  wagons,  sleighs,  and  vehicles  of  every  description  can  con- 
veniently cross  and  recross  said  street  without  hindrance  at  any  time  and 
at  any  point."  A  track  was  laid  on  the  centre  of  the  street  up  to  the 
point  at  which  the  street  entered  an  open  space  formed  by  the  mtersec- 
tion  of  several  streets.  On  one  side  of  this  space  there  was  a  slight  de- 
flection from  a  straight  line.  //e/d.  that  such  deflection  did  not.  in  the 
absence  of  evidence  lending  to  show  an  actual  obstruction  of  the  street, 
amount  to  a  nuisance,  for  which  the  company  was  subject  to  indictment. 
Com.  V.  Wilkes  Barre  &  K.  St.  R.  Co.,  Pa.  Sup.  Ct.,  June  38,  1889. 
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Memphis,  Prospect  Park  and  Belt  R.  Co.,  et  eU. 


f  Tenntssee  Supreme  Court,  June  I,  1889.) 

Street  R&llwayi— Obiicatlon  to  Repair  Streeti— Obitructlon. — Even  in 
the  absence  of  a  charter  provision,  a  street  railroad  company  is  bound  to 
keep  the  part  of  the  highways  occupied  by  its  road-bed,  and  extending  at 
least  to  the  ends  of  the  cross-lies,  properly  graded  and  in  good  repair,  so 
as  not  to  obstruct  travel  across  the  road-bed.  or  longitudinally  upon  it. 

Same — indietmant  for  Nuiianoa^Removal  of  Obitructlon. — A  street  rail- 
road company  which  fails  to  keep  its  road-bed  in  good  repair  and  thereby 
obstructs  travel,  may  be  indicted  for  maintaining  a  nuisance,  and  the 
court  may  direct  the  obstruction  to  be  removed  in  the  event  of  a  failure 
Oi  the  company  to  do  so. 

Error  to  Criminal  Court,  Shelby  County. 

Gantt  &  Patterson  for  plaintiffs  in  error. 

James  M.  Greer  and  Atiy.  Gen.  Pickle  for  defendant  in  error. 

DiCKiKSON,  Special  Judge. — The  defendant  railway  company 
and  William  Katzenberger  were  indicted  for  creating  and  main- 
taining a  nuisance  in  McLemore  avenue,  Shelby  county,  and  it 
is  charged  that  such  nuisance  was  consequent  upon  J^ 

the  unlawful  location  and  impropec  maintenance  of 
a  railway  on  said  avenue.  William  Katzenberger  was  receiver 
of  the  defendant  company,  and  the  condition  complained  of  in 
the  indictment  existed  at  the  time  of  his  appointment,  and  con- 
tinued during  his  management  up  to  the  time  of  indictment. 
It  appears  from  the  evidence  that  the  part  of  the  avenue  occu- 
pied by  the  track  of  the  defendant  company  was  not  at  all 
points  in  such  a  condition  that  the  same  could  be  crossed  by 
travellers  on  horseback  or  in  vehicles,  or  be  travelled  over  longi- 
tudinally, with  safety.  By  an  agreed  state  offacts  it  appeared 
that  the  "  railroad  tracks,  the  ties,  and  rails  were  above  the  sur- 
face of  McLemore  avenue, — a  public  road  at  the  time  laid  in 
the  indictment, — and  obstructed  public  travel  on  that  part  of  said 
highway  occupied  by  said  railroad,  as  alleged  in  the  indictment." 
The  decision  of  the  cause  was  submitted  to  the  judge  without  a 
jury,  and  he  found  defendants  guilty  as  charged  in  the  indict- 
ment, fined  them  Siooo,  and  ordered  the  obrtructions  to  be  re 
moved,  unless  defendants  should  do  so  within  30  days.     It  ap- 
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pearing  that  the  receiver  had  no  means  and  no  authority  under 
his  appointment  to  ab^e  the  nuisance  or  pay  the  fine,  the 
amount  of  his  fine  was  reduced  by  the  court  to  five  dollars. 

On  January  29,  1887,  the  Memphis,  Greenwood  &  Prospect 
Park  R.  Co.  was  incorporated  under  the  regular  form  provided 
for  street  railroad  companies,  as  set  out  in  sections  ig20-ig2^, 
Mill,  &  V.  Code.  Section  1921  provides  that  such  companies 
are  "authorized  to  consummate  any  contract  with  the  county 
court  necessary  to  get  the  right  of  way  along  the  public  roads 
0/  the  county."  At  the  April  term,  1887,  said  company  applied 
to  the  county  court  of  Shelby  for  permission  to  lay  its  tracks  upon 
that  portion  of  McLemore  avenue  designated  in  the  Indictment, 
and  on  April  22,  1887,  a  contract  was  made  between  the  county 
and  said  company,  whereby  the  county  consented  to  the  con- 
struction of  a  railroad  by  said  company  upon  said  portion  of 
McLemore  avenue.  This  contract  contains  provisions  as  to  the 
manner  of  grading  and  constructing  the  road,  and  provides  that 
the  company  "  at  the  crossing  of  each  street  and  alley  on  said 
avenues  and  roads  shall  place  good  and  suflicient  crossings,  so. 
as  not  to  interfere  with  travel  over  such  roads  and  streets."" 
There  is  no  stipulation  for  the  keeping  in  repair  by  the  company 
of  any  portion  of  the  avenue  occupied  by  its  track,  or  of  the 
crossings.  On  October  24,  1887,  the  defendant,  the  Memphis, 
Prospect  Park  &  Belt  R.  Co.,  was  chartered  under  the  form  pro- 
vided for  steam  railway  companies.  Defendant  company,  so 
far  as  the  record  shows,  had  no  contract  with  the  county,  but  on 
November  22,  1887,  it  purchased  the  franchises  and  properties 
of  the  Memphis,  Greenwood  &  Prospect  Park  R,  Co.,  which  in- 
cluded the  line  of  railway  then  being  operated  upon  McLemore 
avenue  by  said  company  under  its  charter  and  its  contract  with 
the  county.  On  April  10,  1888,  a  committee  to  whom  had  been 
referred  a  petition  of  the  Memphis,  Greenwood  &  Prospect  Park 
R.  Co.,  reported  that  they  had  gone  over  the  track  and  road-bed 
of  said  company  located  on  said  portion  of  said  avenue,  and 
found  the  grading  satisfactory.  Nothing  Is  said  in  this  report, 
nor  in  any  other  proceedings  of  the  county  court  which  appear 
in  the  record,  about  the  manner  of  construction  of  the  road,  and 
nothing  of  the  acceptance  of  the  road  by  the  county  as  havintf 
been  constructed  in  accordance  with  the  contract  with  the 
county,  as  counsel  for  the  defendant  contend.  There  was  no 
change  in  grade,  and  no  repairs  from  the  time  of  said  report  up 
to  the  time  of  the  indictment.  The  railroad  provided  for  In 
the  charter  and  the  contract  with  the  county  is  that  known  as 
a  street  railroad.  Such  a  road  contemplates  travel  upon  it  longi- 
tudinally. This  is  manifest  from  the  charter,  which  provides 
for  other  vehicles  yielding  the  right  of  way  over  track  and 
switches  to  the  passing  cars,  and  for  the  cars  yielding  the  right 
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of  way  of  the  track  to  the  fire-engines.  Mill.  &  V.  Code,  §  1924. 
There  is  no  proof  by  defendant  as  to  how  the  road  was  con- 
structed. It  relies  upon  the  alleged  acceptance  by  the  county  as 
conclusive  evidence  that  it  was,  on  April  10,  1888,  up  to  the  re- 
quirements of  its  charter  and  of  the  contract  with  the  county, 
and  the  further  legal  proposition  that,  having  so  constructed  its 
road,  it  was  under  no  obligation  to  keep  the  road-bed  and  cross- 
ings in  repair-  As  stated  above,  the  county  court  did  not  pass 
upon  and  accept  the  road.  The  report  relied  upon  as  showing 
this  fact  related  merely  to  grades,  in  reference  to  the  grades  of 
surrounding  county  roads;  a  uniform  system  of  grading  being 
the  particular  matter  under  contemplation.  There  is  nothing 
in  the  record  to  show  when  the  nuisance  began,  whether  the 
road  was  a  nuisance  and  obstruction  to  travel  from  the  start,  or 
whether  it  became  so  by  use  and  the  action  of  the  elements, 
The  defence  is  made  upon  the  latter  assumption,  and  it  is  pre- 
sumable that  the  facts  are  that  way,  for  otherwise  there  could 
be  no  ground  for  contest.  The  state  and  defendants  both  treat 
the  case  as  presenting  only  the  question  of  duty  to  repair,  and 
it  will  be  considered  in  that  aspect. 

The  doctrine  contended  for  is  that  a  railroad  company,  after 
constructing  its  road,  and  having  restored  those  portions  of  the 
public  highway  disturbed  to  their  former  state  of  coapsaiMix 
usefulness,  is  under  no  duty  to  make  any  repairs.  ■t*"i»f^ 
The  case  of  Chesapeake,  O.  etc.  R.  Co.  v.  State,  16  rtrS^rt"' 
Lea  (Tenn.),  300,  is  relied  on  as  a  conclusive  adjudi-  pair-ntho*. 
cation  of  this  question  in  favor  of  defendants;  but  '*'"■ 
that  case  has  been  expressly  overruled  at  this  term,  in  an  opin- 
ion by  Judge  Caldwell  in  the  case  of  Railroad  Co.  v.  Dyer  Co.,  3 
Pickle  (Tenn.).  In  LouisvIIe  81:  N.  R.  Co.  v.  State,  3  Head  (Tenn.), 
524,  the  following  principles,  as  applicable  to  the  occupancy  of 
public  highways  by  railroads,  are  stated:  "  Railway  companies 
are  liable  to  indictment  for  obstructing  a  public  highway  contrary 
to  the  powers  granted  in  their  act."  "The  company  must  so 
use  their  own  rights  as  not  to  injure  or  take  away  the  rights  of 
others."  Pierce,  R.  245,  says;  "The  laying  of  a  railroad 
across  highways  often  requires  excavations  and  erections,  and  a 
greater  or  less  change  in  the  surface.  The  duty,  however,  to 
restore  the  highway,  as  far  as  may  be,  to  its  former  condition, 
and  to  erect  and  maintain  structures  necessary  for  such  restora- 
tion, is  presumed  to  be  incumbent  on  the  company,  even  with- 
out any  express  requirement  imposed  by  statute.  ...  It  is  a 
continuing  duty,  and  binds  other  corporations  which  succeed  to 
the  ownership  or  possession  of  the  railroad."  To  the  same  ef- 
fect is  Mills,  Em.  Dom.  §  19S.  In  a  note  to  Cooke  v,  Boston 
&  L.  R,  Co.,  on  page  332,  10  Am.  &  Eng.  R.  Cas.,  giving  a 
summary  of  the  decisions  on  this  subject,  the  following  is  stated  : 
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"  As  to  the  question  whether  the  company  is  bound  to  maintain 
the  crossing  permanently  or  not,  the  current  of  authority  seems 
tc  be  that  it  is  so  bound.  People  i-.. Chicago  &  A.  R.  Co.,  67 
111.  Il8i  Eyier  i".  Allegany  County  Com.,  49  Md,  257."  And 
this,  though  by  a  statute  the  obligation  is  in  express  terms  only 
not  to  obstruct  the  safe  use  of  the  highway.  Where  a  statute 
provided  that  "  a  railroad  shall  be  so  constructed  as  not  to  ob- 
struct the  safe  and  convenient  use  of  the  highway,"  the  obliga- 
tion of  the  company  was  held  not  to  be  limi,ted  to  the  original 
construction.  ''  It  must  keep  the  railroad  so  constructed  at  all 
times.  Its  obligation  so  to  do  is  continuing."  Wellcome  v. 
Leeds,  51  Me.  313. 

The  only  ca.se  called  to  our  attention  holding  the  contrary 
doctrine  is  that  of  Missouri,  K.  &  T.  R.  Co.  v.  Long,  6  Am.  & 
Eng.  R.  Cas,  254.  In  Burritt  v.  City  of  New  Haven,  42  Conn. 
174,  it  is  declared  that  the  charters  of  corporations  which  con- 
fer exclusive  privileges  for  the  particular  advant^e  of  the  gran- 
tees are  to  be  construed  liberally  for  the  benefit  of  the  public, 
and  strictly  as  against  the  corporations,  and  that  the  duty  of  a 
railroad  company,  under  its  charter,  to  restore  a  highway  to 
its  former  usefulness  was  not  discharged  when  it  restored  it 
to  a  proper  condition  at  the  time  the  railroad  was  constructed, 
but  the  duty  was  a  continuing  one.  The  duty  to  maintain  the 
usefulness  of  streets,  under  charters  which  did  not  in  express 
terms  impose  the  obligation  to  repair,  was  enforced  in  two 
Minnesota  cases, — one  reported  in  36  N.  W.  Rep.  870,  34  Am. 
&  Eng.  R.  Cas.  i68  (State  v.  Railway  Co.),  and  the  other  in  39 
N.  W.  Rep.  154,  35  Am.  &  Eng.  R.  Cas.  250  (lb). 

In  Wood..  Ry.  Law,  it  is  stated  that  "  the  right  to  lay  a  rail- 
way track  in  a  public  street  or  highway  carries  with  it  the  obli- 
gation not  only  to  lay  it  in  a  proper  manner,  but  also  to  keep 
it  in  repaii  ;"  and  "  if  the  statute  simply  provides  that  the  com- 
pany '  shall  restore  the  highway  to  its  former  state  of  usefulness,' 
etc.,  they  are  invested  with  a  discretion  as  to  the  matter,  and 
are  not  subject  to  the  control  of  the  municipal  authorities  in  this 
respect,  and  arc  liable  for  the  consequences  of  a  failure  to  dis- 
charge this  duty,  and  are  also  charged  with  the  further  duty  of 
keeping  that  part  of  the  highway  in  a  proper  condition.  In 
other  words,  the  obligation  imposed  upon  them  in  this  respect 
is  a  continuing  one,  and  they  must  so  restore  the  highway  that 
its  use  by  the  public  shall  not  be  materially  interfered  with,  and 
sc  that  it  shall  not  be  rendered  less  safe  or  convenient,  except 
in  so  far  as  diminished  safety  and  convenience  are  inseparable 
from  its  use  by  the  railroad:  and  the  question  whether  or  not 
the  company  has  discharged  its  duty  is  a  question  of  fact  for 
the  jury."     See  volume  2,  ^  269,  p.  970.  note  i,  and  page  976. 

In  the  case  of  Railroad  Co.  v.  Dyer  Co.,  3  Pickle  (Tenn,),  — , 
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it  was  held  that  where  a  railroad  company  makes  a  cut  through 
a  public  highway,  and  builds  a  bridge  over  its  road,  the.Iaw  im- 
poses upon  it  the  continuing  duty  of  repairing  the  bridge,  al- 
though its  charter  did  not  expressly  so  require,  but  simply  by 
its  express  terms  imposed  the  duty  of  restoring  the  highway  to 
its  former  state  of  usefulness.  ■  These  rules,  laid  down  in  respect 
to  steam-railway  companies,  apply,  not  only  to  crossings,  but  to 
the  entire  road-bed  of  street-railway  companies  ;  for  their  occu- 
pation of  the  street  is  held  not  to  be  a  new  burden  upon  the 
street,  or  a  diversion  of  its  use  as  a  highway,  for  the  reason  that 
such  occupation  is  assumed  to  be  entirely  compatible  with  the 
use  by  the  public.  This  is  based  upon  the  idea  that  a  street 
railway,  properly  constructed  and  maintained,  is  not  an  obstruc- 
tion, though  it  may  be  an  inconvenience.  When  it  is  so  con- 
structed or  maintained  as  to  become  an  obstruction,  it  ceases  to 
preserve  the  character  upon  which  its  grant  of  rights  in  public 
highways  is  predicted.  The  charter  of  this  company  shows 
that  it  was  intended  that  the  space  occupied  by  it  should  be 
used  by  the  public  as  a  highway,  the  right  of  way  being  given 
to  defendant's  cars. ,  It  is  its  common-law  duty  to  keep  the 
^ace  of  the  highway  occupied  by  its  road-bed  (which  extends 
at  least  to  the  ends  of  its  cross-ties)  properly  graded  and  in  good 
repair,  so  as  not  to  be  any  obstruction  to  travel  across  the  road- 
bed, or  longitudinally  upon  it,  and  also  to  keep  the  crossings 
where  its  road-bed  is  traversed  by  streets  in  good  repair.  The 
judgment  is  affirmed,  but  the  fine  against  the  company  is  re- 
duced to  $50.  The  cause  is  remanded  for  further  proceedings, 
and  defendants  are  given  60  days  from  rendition  of  this  judg- 
Rient  to  abate  the  nuisance  in  accordance  with  the  rule  laid 
down  in  this  opinion ;  and,  if  they  shall  fail  therein,  then  the 
obstructions  shall  be  removed  under  orders  from  the  lower  court. 

Strevt   Railway!— Obi lc«tl on  to   Rspair  Str«»th— By  constructing  and 


II  doing  so,  but  provides  that  the  company  shall  keep  in  repair  that  part 
>f  the  street  between  the  rails,  the  company  becomes  bound  to  keep  that 
of  the  street  in  repair.     City  of  Columbus  v.  Columbus  St.  R.  Co. 


(Ohio),  32  Am.  &  Eng.  R,  Gas.  292.  See  also  Frankford  &  S.  P.  C.  P.  R, 
Co.  V.  Philadelphia  (Pa),  25  lb.  262,  By  the  acceptance  of  a  charter 
which  contains  a  provision  requiring  the  company  to  keep  its  track  and 
adjacent  part  of  the  streets  at  all  times  well  paved  and  in  good  order,  the 
company  is  estopped  to  object  to  the  validity  or  legality  of  the  provision. 
District  of  (xilumbia  v.  Washington  &  G.  R.  Co.  (D.  C.l,  4  Am.  &  Eng.  R. 
Cas.  161. 

When  a  street-railway  company  is  oreanized  under  a  statute  which 
provides  that  privileges  acquired  thereunder  may  be  regulated,  withdrawn, 
or  subjected  to  the  imposition  of  new  conditions,  and  receives  a  charter 
trom  a  city  authorizing  the  construction  of  a  street  railway  but  requiring 
it  to  pave  between  the  rails,  a  subsequent  statute  requiring  street-railway 
companies  to  pave  one  foot  on  each  side  of  the  rails  is  a  valid  exercise  <u 
88  A.  A  £.  R  Ca£.— 38 
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the  reserved  right  to  alter  the  franchise.  Sioux  City  R.  Co.  ».  Sioux  City 
(Iowa),  36  Am,  &  Eng.  R.  Gas,  143. 

A  municipal  ordinance  allowed  a  street  railway  to  double  its  track 
throughout  a  certain  street,  but  stipulated  that  it  should  thereafter  bear 
all  the  expense  of  repairing  so  much  of  the  street  cis  was  occupied  by  ita 
tracks,  and  should  relay  its  tracks  in  the  middle  of  the  street,  /ft/d.  that 
the  ordinance  applied  to  the  whole  street ;  and  that  if  the  company  availed 
itself  of  the  permission  in  part,  it  accepted  the  conditions  in  full  and  lost 
the  benefit  of  former  exemptions  and  privileges  that  were  inconsistent 
with  it.     City  of  Detroit  v.  Detroit  St.  R.  Co.,  37  Mich.  558. 

Same— Extant  of  Obligation. — To  fultil  an  obligation  to  keep  a  street  in 
repair,  the  company  must  keep  it  in  such  condition  that  the  ordinary  and 
expected  travel  ot  the  locality  may  pass  with  reasonable  ease  and  safety. 
McMahon  v.  Second  Ave.  R.  Co..  75  N.  Y.  231. 

A  street  railway  agreed  "  to  pave  the  streets  in  and  about  the  rails  of  its 
track  in  a  permanent  manner,  and  to  keep  the  same  in  repair  to  the  satis- 
faction of  the  street  commissioner."  //e/d,  that  the  company  was  bound 
to  maintain  the  street  between  the  rails,  and  also  so  far  outside  as  the 
street  surface  was  disturbed  in  the  act  of  laying  the  track.  McMahon  v. 
Second  Ave.  R.  Co.,  75  N.  Y.  231 ;  Mayor,  etc.  v.  Second  Ave.  R.  Co. 
(N.  Y.).  36  Am.  &  Eng.  R.  Cas.  546. 

When  the  statute  which  imposes  upon  street- railroad  companies  the 
obli^tion  of  keeping  certain  portions  of  the  street  in  repair  defines  such 
portions  as  the  "'  space  between  the  rails,"  the  company  is  only  required 
to  keep  in  repair  that  part  of  the  street  lying  between  the  rails  along 
which  the  cars  nin  and  between  which  the  horses  travel.  It  is  not  required 
to  keep  in  order  that  part  of  the  street  lying  between  double  tracks. 
Robbins  V.  Omnibus  R.  Co..  32  Cal.  472.  A  requirement  in  the  charter  of 
a  street-railway  company  that  it  should  "  keep  tne  surface  of  the  street  in- 
side the  raits  and  two  feet  tour  inches  outside  thereof  in  good  order  and 
repair"  means  the  full  length  of  two  feet  four  inches  on  each  side  of  the 
track.     People  v.  Fort  St.  &  E.  R.  Co..  41  Mich.  413. 

The  chaner  of  a  passenger-railway  company  provided  that  it  should  not 
occupy  certain  streets  without  the  consent  of  the  city  councils,  and  that  it 
should  keep  so  much  of  the  streets  as  it  should  use  in  perpetual  good 
repair.  The  borough,  in  an  ordinance  giving  consent  to  tne  construction 
of  the  railroad,  required  that  the  street  m  which  it  was  laid  should  be  kept 
"  in  perpetual  good  order  and  repair  from  curb  to  curb  its  whole  length," 
//e/a,  that  under  the  charter  and  ordinance,  the  company  was  bound  to 
keep  the  street  cleansed  from  the  dirt  and  filth  necessarily  or  casually 
accumulating  thereon  by  its  ordinary  use  as  a  public  thoroughfare.  Pitts- 
burgh &  B.  R.  Co.  V.  Birmingham,  51  Pa.  St.  41. 

A  corporation  was  empowered,  subject  to  the  consent  of  the  city  coun- 
cils, to  construct  a  street  railway,  but  was  bound  to  keep  so  much  of  the 
Streets  "  from  curb  to  curb,  as  may  be  used  by  them,  in  perpetual  good  re- 
pair." The  councils  assented  to  the  construction  of  the  railway  on  condi- 
tion that  thecompany  should  keep  the  streets  in  a  good  and  sufficient  state 
of  repair  and  "  in  a  reasonable  sanitary  condition."  By  an  extraordinary 
rain,  rocks,  stone,  etc.,  were  washeti  down  a  ravine  situated  on  one  side  of 
the  street,  eight  or  ten  feet  in  depth  and  100  feet  in  length.  y/irjW,  that  the 
railway  company  was  bound  to  remove  the  deposit  from  the  street.  Pitts- 
burgh Pass.  R.  Co.  V.  City  of  Pittsburgh,  80  Pa.  St.  71. 

Same — Paving  and  Grading  Streets. — An  obligation,  contained  in  the 
charter  of  a  railway  company,  to  keep  a  street  in  repair  does  not  impose 
upon  the  company  any  obligation  to  repave  it  with  new  and  differerent 
material.  City  of  Baltimore  v.  Scharf  (Md.),  10  Am.  4  Eng.  R.  Cas.  241 ; 
City  of  Chicago  v.  Shelden,  9  Wall,  (U.  S.)  50.     Accordingly  it  has  been 
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held  that  an  ordinance  of  a  city,  giving  the  privilege  of  using  its  streets 
for  a  horse  railway,  and  which  contains  a  provision  requiring  thecompany 
to  maintain  the  space  between  its  rails  and  for  two  feet  on  either  side  in 
good  repair,  does  nol  bind  the  company  to  pave  with  stone  blocks  a  street 
hitherto  only  macadamized.  Stale  v.  Corrigan  Consolidated  St.  R.  Co. 
(Mo.),  29  Am.  &  Eng.  R.  Cas.  591.  It  has  also  been  lield  that  a  statute 
directing  that  a  street- rail  road  company  shall  repave  the  streets,  etc.,  does 
not  authorize  the  city  to  require  that  the  pavement  shall  be  made  of  wood. 
City  of  Philadelphia  v.  Empire  Pass.  R.  Co.,  7  Phil.  (Pa.)  321;  s.  c,  3 
Brew.  Eq.  (Pa.)  S70- 

But  in  Ohio  a  different  view  seems  to  have  been  adopted,  and  it  has 
been  held  that,  under  an  ordinance  granting  the  privilege  of  constructing 
a  street  railway,  but  providing  that  the  company  shall  keep  the  street  in 
good  order  and  repair  between  the  rails,  the  city  may  rightfully  determine 
the  kind  of  pavement  that  should  be  constmcteti  and  maintained  in  the 
Street  including  that  part  between  the  rails.  City  of  Columbus  w.  Columbus 
St.  R.  Co.  (Ohio).  32  Am.  &  Eng.  R.  Cas.  zgi.  So,  too,  where  a.  charter 
provided  that  the  company  should  keep  its  tracks  at  all  times  well  paved 
and  in  good  order,  and  that  nothing  therein  contained  should  prevent  the 
city  at  any  time  from  altering  the  grades  or  otherwise  improving  the 
respective  streets  occupied  by  the  road,  and  that  in  such  event  it  should 
be  the  duty  of  the  company  to  change  its  railroad  30  as  to  conform  to  the 
grades  or  pavinK,  it  was  held  that  the  company  was  bound  not  only  to 
pave  designatea  portions  of  the  streets,  but  also  to  repair  the  paving  and 
change  the  grade  and  lay  new  pavements  whenever  the  municipality  should 
see  proper  to  make  changes  in  the  streets.  District  of  Columbia  tr.  Wash- 
ington &  G.  R.  Co.  (D.  C.).  4  Am.  &  Eng.  R.  Cas.  161. 

Under  an  ordinance  requiring  a  street-railway  company  to  "  keep  the 
surface  of  the  street  inside  the  rails  and  for  two  feet  lour  inches  outside 
thereof  in  gcod  order  and  repair,  provided,  however,  that  upon  tlie  paved 
portions  o(  said  streets  the  materials  (or  repaving  shall  be  supplied  at  the 
expense  of  the  city,"  where  the  city  directs  thecompany  to  raise  and  repair 
that  portion  of  the  pavement  which  is  within  the  rails,  at  a  time  when  it 
had  beco'hie  so  worn  and  dilapidated  that  a  reconstruction  with  new 
materials  was  essential,  the  city  is  bound  to  bear  the  expense  of  the 
materials.  Such  repairs  amount  to  repaving  within  the  meaning  of  the 
proviso.    Fort  Wayne  &  E.  R.  Co.  v.  City  ofDetroit,  34  Mich.  78. 

A  street-railway  company  was  required  by  ordinance  to  keep  the  pave- 
ments on  its  road  in  good  repair,  and  it  was  the  duty  of  the  city  to  furnish 
material.  The  company,  being  directed  to  make  repairs,  asked  the  city 
povernment  for  leave  to  repave  with  cobblestone,  and  the  city  refused  to 
tumish  any  kind  of  material  but  made  no  objection  to  cobblestone  and 
offered  no  suggestions,  //^/if,  that  the  company  miaiht  use  any  fit  material 
and  maintain  an  action  against  the  city  for  its  value.  Fort  Wayne  &  E. 
St.  R.  Co.  V.  City  of  Detroit,  39  Mich.  543. 

An  obligation  by  a  street-railway  company  that  it  "shall  at  all  times 
keep  the  roadbed,  etc.,  in  good  repair,  and  snail  keep  said  road  up  to  the 
level  of  the  streets;  in  no  case  shall  said  road  be  above  or  below  the  city 
grade  of  the  streets  after  said  street  shall  have  been  graded  by  the  city, 
.does  not  oblige  the  railroad  company  to  fill  up  the  streets  beneath  its 
track  so  as  to  keep  its  roadbed  on  a  level  witli  the  street  on  each  side  of 
the  track.  The  company  is  bound  to  keep  the  road  in  good  repair,  and  to 
conform  and  keep  the  level  of  the  roadbed  to  that  of  the  streets  when 
graded,  and  is  not  bound  to  contribute  to  the  expense  of  grading  the 
street.  Galveston  v.  Galveston  City  R.  Co.,  46  Tex.  435  ;  Galveston  City 
R.  Co.  »,  Nolan,  53  Tex.  139. 

Sami — Powar  of  City  to  Maka  Rapaf  r*  at  Company'i  Expanw.— If  a  street 
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railway  company  neglects,  in  terms  of  its  obligation,  to  repair  the  street,  the 
city  authorities  may  obstruct  the  street  and  proceed  to  make  the  necessary 
repairs  themselves.  Philadelphia  &  G.  F.  R.  Co.  v.  Philadelphia,  1 1  PhiL 
(Pa.)  358. 

When,  after  notice,  a  street- railway  company  which  is  bound  to  keep 
the  street  in  repair  falls  to  do  so  and  the  city  causes  the  work  to  be  dune, 
its  reasonable  cost  may  be  recovered  by  action  against  the  company. 
City  of  Columbus  v.  Columbus  St.  R.  Co.  (Ohio).  32  Am.  &  Eng.  K.  Cas. 
392.  Where  a  city  has  made  repairs  which  the  company  was  bound  but 
has  neglected  to  make,  and  has  proceeded  in  the  usual  way.  and  no  fraud 
is  shown,  nor  any  facts  to  impeach  tlic  reasonableness  of  the  account,  the 
sum  actually  expended  in  the  work  \i prima  facie  the  measure  of  the  city's 
recovery.  Mayor,  etc.  v.  Second  Ave.  R.  Co.  (N.  Y.),  26  Am.  &  Eng.  R. 
Cas.  546. 

A  city  passed  an  ordinance  providing  that  the  defendant,  a  street-rail- 
way company,  should  at  all  times  keep  its  road  in  good  repair  and  upon  a 
level  with  the  street,  and  should  pay  all  expenses  of  filling,  grading,  laying; 
paving,  or  otherwise  changing,  improving,  or  maintaining  the  street  be- 
tween its  tracks,  and,  failing  to  do  so,  the  city  should  have  the  right  to  do 
the  same,  and  recover  of  the  company  the  cost  of  the  work.  Htld,  that 
the  city  could  not.  under  this  ordinance,  recover  for  filling,  grading,  and 
paving  part  of  the  street  between  defendant's  tracks,  upon  which  the  rail- 
road was  not  built  at  the  time  such  improvements  were  made  merely  be- 
cause the  company  afterward  established  its  tracks  on  the  said  street: 
Gulf  City  St.  R.  &  R.  £.  Co.  v.  City  of  Galveston  (Tez.).  32  Am.  &  Eng. 
R.  Cas.  300. 

8am« — Mandamus  to  Compal  Company  to  Repair, — A  city  railway  com- 
pany bound  by  its  act  of  incorporation  to  keep  its  track  in  repair  may  be 
compelled  by  mandamui  to  do  so.  Halifax  v.  City  R.  Co.,  1  Russ.  &  Ch. 
Eo.  (Nova  Scotia]  319. 

Same— Liability  of  Company  to  Indemnify  City. — The  fact  that  a  street 
railway  is  bound  to  keep  the  street  in  repair  does  not  absolve  the  city 
from  the  duty  of  keeping  its  streets  in  a  safe  and  proper  condition. 
People  V,  City  of  Brooklyn,  65  N.  Y.  349.  And  when  the  company  fails 
to  do  so,  the  city  may  recover  from  the  company  all  damages  incurred  by 
reason  of  the  company's  neglect.  Brooklyn  v.  Brooklyn  City  R.  Co.,  47 
N.  Y.  47  S- 

In  an  action  against  a  street-railroad  company  to  recover  damages  paid 
by  the  city  to  a  person  injured  through  the  neglect  of  the  company  to 
keep  tlK  streei  in  repair,  the  proper  measure  of  damages  is  the  amount  of 
the  judgment  recovered  against  the  city  if  the  cit^  has  notified  the 
company  to  defend  the  suit.  Brooklyn  v.  Brooklyn  City  R.  Co..  57  Barb. 
(N.  Y.)  S97. 

When  a  street-railroad  company  undertakes  to  keep  the  streets  "in 
thorough  repair  within  the  tracks  and  three  feet  on  each  side  thereof  with 
the  best  water-stone  under  the  direction  of  such  competent  authority  as 
the  common  council  might  designate."  the  designation  of  a  competent 
authority  by  the  city  to  see  thai  the  street  is  kept  in  repair  is  not  a  condi- 
tion precedent  to  a  breach  of  the  company's  obligation.  City  of  Brooklyn 
V.  Brooklyn  City  R.  Co.,  47  N.  Y.  47S. 

Sams— Liability  of  Company  to  Persons  Injursd  by  Reason  of  Defects.— 
If  a  street-railway  company  which  is  bound  to  keep  the  street  in  repair 
negligently  fails  to  do  so,  an  action  to  recover  damages  may  be  maintained 
against  it  b^  a  person  injured  in  consequence  of  such  failure.  Mc- 
Mabon  -B,  Second  Ave.  R.  Co..  11  Hun  (N.  Y.).  347;  Conroy  ».  Twenty- 
third  SL  R.  Co.,  S2  How.  Pr.  (N.  Y.)  49. 

Sara*— Rspeil  of  Provision  in  Charter— ConsUtuttonai    Law. — By  its 
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charter,  the  Ridge  St.  R.  Co.  was  required  lo  keep  the  several  streets  and 
■venues  traversed  by '  its  road  in  p«rpetual  repair.  The  company  had 
entered  in  an  a^eeinent  with  another  company  by  which  they  were 
consolidated  under  the  name  of  the  Ridge  Ave.  R.  Co.  Thereafter  an 
act  waspassedentiiled  "  An  Act  relating  to  the  Ridge  Ave.  R.  Co,,"  which, 
after  confirming  the  consolidation  of  the  companies  above  named,  declared 
that  the  new  company  should  be  empowered  to  use  and  maintain  the  rail- 
ways constructed  by  the  former  companies,  and  provided  certain  rules  for 
the  government  of  the  company,  imposed  certain  duties,  and  conferred 
certain  powers.  The  act  hnaUy  declared  that  "all  provisions  in  the 
charters  of  the  two  companies  so  consolidated  as  above  mentioned  not  in- 
cluded in  this  act  are  hereby  repealed."  The  act  contained  no  provision 
relating  to  the  repair  of  the  streets.  Hild,  that  under  the  provision  of  the 
Pennsylvania  Constitution  that  no  bill  should  contain  more  than  one 
subject,  which  should  be  clearly  stated  in  its  title,  the  repeal  of  the  provi- 
sion relating  to  the  repair  of  the  streets  was  unconstitutional  and  void. 
Ridge  Ave,  Pass.  R.  Co.  v.  City  of  Philadelphia.  Pa.  Sup.  Ct.,  Feb.  ii,  - 
1889, 


Baltimore  and  Ohio  R.  Co. 
(130  f.  5.426.) 

Emintnt  Domain— Property  Injurad  but  not  Taken— OhFo  Statute. — Un- 
der the  provision  of  section  3283,  Ohio  Rev.  Stat,,  that  every  railroad  com- 
pany occupying  a  street  ^r  other  public  ground  under  an  agreement  with 
the  municipal  or  other  authorities,  "shall  be  responsible  for  injuries  done 
thereby  to  private  or  public  property  lying  upon  or  near  to  such  ground," 
the  right  to  recover  damages  for  such  mjurics  is  not  limited  to  the  owners 
of  property  immediately  upon  the  street  occupied  by  the  track,  or  other 
structures  of  the  railroad  company,  but  extends  to  the  owners  of  property 
which  is  '*  near  to  "  any  public  street  thus  occupied, 

Skma^Obstruction  of  Street  During  Construction— Special  Damage*. — 
Temporary  injury  sustained  by  a  property -owner  on  account  of  the  ob- 
struction of  a  street  during  the  construction  of  a  railroad  is  not  injury 
done  to  the  property  itself  within  the  meaning  of  the  Ohio  statute,  bjt 
special  damap[es  arising  therefrom  constitute  a  cause  of  action  apart 
from  any  claim  under  the  statute. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  done  by  the  defendant  in  error  to  certain 
improved  lots  on  Union  street,  in  Beliaire,  Ohio,  of      (5,^^^^. 
which   the   plaintiff  in   error,  who  was  the  plaintiff 
below,  claims  to  be  the  owner.     It  is  based  upon  §  3283  of  the 
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Revised  Statutes  of  Ohio,  which  provides :  "  If  it  be  necessary, 
in  the  location  of  any  part  of  a  railroad,  to  occupy  any  public 
road,  street,  alley,  way,  or  ground  of  any  kind,  or  any  part 
thereof,  the  municipal  or  other  corporation  or  public  officers  or 
authorities,  owning  or  having  charge  thereof,  and  the  company 
may  agree  upon  the  manner,  terms,  and  conditions  upon  which 
the  same  may  be  used  or  occupied  ;  and  if  the  parties  be  unable 
to  agree  thereon,  and  it  be  necessaiy,  in  the  judgment  of  the 
directors  of  such  company,  to  use  or  occupy  such  road,  street, 
■alley,  way,  or  ground,  such  company  may  appropriate  so  much 
of  the  same  as  may  be  necessary  tor  the  purposes  of  its  road, 
in  the  manner  and  upon  the  same  terms  as  is  provided  for  the 
appropriation  of  the  property  of  individuals ;  but  every  com- 
pany which  lays  a  track  upon  any  such  street,  alley,  road,  or 
ground  shall  be  responsible  for  injuries  done  thereby  to|pri- 
vate  or  public  property,  lying  upon  or  near  to  such  ground, 
which  may  be  recovered  by  civil  action  brought  by  the  owner, 
before  the  proper  court,  at  any  time  within  two  years  from  the 
completion  of  such  track,"  Rev.  Stats,  Ohio  (ed.  1880),  851. 
This  is,  without  material  change,  the  first  section  of  the  act  of 
April  15,  1857,  entitled  "  An  act  to  amend  the  act  entitled  'An 
act  to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,'  passed  May  i,  1852,  and  to 
regulate  railroad  companies."     Laws  of  Ohio,  1857,  133, 

The  lots  in  question  are  situated  on  the  west  side  of  Union 
(formerly  Water)  street,  thirty-three  feet  south  from  Thirty-first 
(formerly  First)  street,  and  extend  back  one  hundred  and 
twenty  feet  to  an  alley,  running  from  Cresent  street  to  Thir- 
ty-first street.  Upon  the  lots  is  a  two-story  brick  building, 
the  first  floor  being  used  as  a  dry  goods  store  and  the  rest  of 
the  building  as  a  hotel.  The  railroad  company — with  the  as- 
sent, as  we  assume,  of  the  municipal  authorities  of  Bellaire — 
constructed  its  road  in  Thirty-first  .street,  upon  arches  spring- 
ing from  stone  pillars  about  twenty-seven  feet  apart,  each  pillar 
being  twelve  feet  long,  six  feet  thick,  and  thirty  feet  high. 
Two  of  the  pillars  are  in  Union  street,  at  the  intersection  of 
that  street  with  Thirty-first  street,  each  of  them  extending 
fifteen  inches  within  the  line  of  the  sidewalk  on  each  side  of  the 
roadway  of  Union  street,  through  Thirty-first  street.  It  took 
from  three  to  four  years  to  build  the  railroad  in  the  latter 
street.  During  that  period  Union  street  for  about  one  hun- 
dred feet  south  from  Thirty-first  street  towards  Cresent  street 
(which  is  parallel  to  and  the  next  street  south  from  Thirty-first 
street)  was  obstructed  by  stone,  timber,  rock,  derricks,  steam 
engines,  barrels,  guy-ropes,  etc.,  such  obstructions  extending  in 
front  of  and  past  the  lots  in  question.  For  a  great  part  of  the 
tim;  the  railroad  was  being  built  teams  could  not  get  to  the 
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property  because  of  these  obstructions,  and  at  times  persons 
could  hardly  get  to  it  or  pass  by  it  on  foot.  Before  the  railroad 
was  built  in  Thirty-first  street  the  property  was  worth  from 
$9000  to  $10,000,  the  store  bringing  an  annual  rent  of  from 
$400  to  $;oo,  and  the  whole  building  $1000;  afterwards  it  was 
not  worth  more  than  from  $4000  to  $5000  and  the  rental  was  re- 
duced one  half. 

These  facts  having  been  proven  by  a  witness  on  behalf  of  the 
plaintiff,  subject  to  objection  to  their  competency,  the  court,  on 
motion  of  the  defendant,  excluded  from  the  consideration  of 
the  jury  so  much  of  the  evidence  as  related  to  the  depreciation 
of  the  value  of  the  property  by  reason  of  the  above  obstruc- 
tions, and  all  the  testimony  relative  to  the  diminution  of  its 
rental  value. 

The  plaintiff  theii  made  a  formal  offer  to  prove  that  the 
building  of  the  railroad  in  Thirty-first  street  was  in  progress 
three  or  four  years,  during  which  time  the  company  obstructed 
Union  street,  in  front  of  his  property,  with  materials  of  all 
kinds  used  in  building  the  railroad,  so  that  access  to  his  prop- 
erty was  seriously  obstructed  ;  that  because  of  such  obstruction 
his  tenants  occupying  the  premises  left  them,  and  he  was  un- 
able to  rent  them,  and  by  reason  thereof  he  lost  their  rental 
value,  amounting  to  at  least  two  thousand  dollars*  that  access 
from  Thirty-first  street  to  the  alley  in  the  rear  of  his  property 
Wfis  entirely  cut  off  during  the  building  of  the  railroad  ;  that 
the  alley  was  too  narrow  for  teams  coming  in  from  the  other 
direction  to  turn,  and  that  he  had  a  stable  at  the  rear  of 
his  property  and  abutting  on  the,  alley,  which  became  entirely 
untenable  during  the  construction  of  the  railroad  ;  that  the 
building  of  the  pillars  and  the  archway  connecting  the  same  at 
the  intersection  of  Union  and  Thirty-first  streets  damaged  the 
access  to  his  property  from  Union  street,  and  the  building  of 
the  railroad  in  Thirty-first,  street  west  of  Union  street,  damaged 
his  access  to  his  property  through  the  alley  in  the  rear,  and 
depreciated  its  market  value  in  the  sum  claimed  in  the  petition. 
The  court  refused  to  admit  this  proof,  and  ruled  that  damages 
to  the  rental  value  of  the  property  were  not  recoverable  in  this 
action,  nor  damages  resulting  from  the  placing  of  obstructions 
on  Union  street  in  front  of  the  property,  during  the  time  of  the 
building  of  the  railroad,  and  that  no  recovery  could  be  had  by 
him  for  damages  to  his  property  by  reason  of  the  building  of 
the  railroad  in  Thirty-first  street. 

The  court  further  decided  that  §  3283  of  the  Revised  Statutes 
of  Ohio  does  not  enlarge  or  extend  the  liabilities  of  railroad  com- 
panies, but  only  preserves  the  right  of  property-owners  to  re- 
cover for  injuries  done  to  their  property  by  the  building  of  rail- 
roads under  agreements  made  with  municipal  or  other  corpora- 
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tions  or  public  officers  or  authorities,  as  provided  in  that  sec- 
tion, precisely  as  if  no  such  agreements  had  been  made. 

These  rulings  having  been  made,  and  duly  excepted  to  by  the 
plaintiff,  the  court,  on  defendant's  motion,  gave  a  peremptory 
instruction  to  the  jury  to  return  a  verdict  in  its  behalf,  which 
was  done. 

John.  W.  Herron  for  plaintiff  in  error. 

Hugh  L.  Bond,  Jr.,  and  E.  /,  D.  Cross  for  defendant  in  error. 

Harlan  J. — The  express  requirement  that  every  railroad  com- 
pany occupying  a  street  or  other  public  ground,  under  an  agree- 
gtMRta  giiN  ment  with  the  municipal  or  other  authorities,  owning  or 
right  t*  OM-  having  charge  thereof,"  shall  be  responsible  for  injuries 
wVcVpropartj  done  thereby  to  private  or  public  property,  lying 
"■•■ru"  upon  or  near  to  such  ground,"  leaves  little  room  for 
•""*•  construction.     The    right    to   recover   damages  for 

such  injuries  is  not  limited  to  owners  of  property  immediately 
upon  the  stroet  occupied  by  the  track  or  other  structures  of  the 
railroad  company.  If  the  legislature  had  intended  to  restrict 
the  right  of  action  given  by  the  statute  to  owners  of  the  latter 
class  of  property,  the  words  "  or  near  to  "  would  not  have  been 
used.  The  manifest  purpose  was  to  place  those  whose  property 
was  "  near  to  "  any  public  street  thus  occupied  upon  an  equal- 
ity, in  respect  to  the  right  to  sue,  with  those  whose  property 
,  abutted  on  the  street. 

In  Columbus,  Springfield,  etc.  R.  v.  Mowatt,  35  Ohio  St. 
284,  287,  which  was  an  action  to  recover  damages  for  inju- 
ries to  private  property  not  immediately  upon  the  street  occu- 
._,, pied  by  the  railroad  track,  the  court  held  the  limita- 
tion of  two  years  prescribed  by  the  statute  to  be 
applicable,  because  the  street  was  occupied  under  an 
agreement  with  the  municipal  authorities,  and  because  the 
premises  were  "  near  to"  that  street.  But  an  adjudication  more 
directly  in  point  is  Railway  Co.  7'.  Gardner,  45  Ohio  St.  309. 
318,  30  Am.  &*Eng.  R.  Cas.  409,  which  was  made  after  the 
decision  in  the  court  below  of  the  case  now  before  us.  The 
property  there  alleged  to  have  been  injured  was  immediately 
upon  the  street  in  which  the  railroad  track  was  maintained 
under  municipal  authority.  Referring  to  Parrot  v.  Cincinnati 
H.  &  D.  R.  Co.,  10  Ohio  St.  624,  as  not  controlling  the  case  then 
before  the  court,  it  was  said :  '■  For,  whereas  the  court  declares 
in  that  case  that  the  owner  of  such  lot  has  no  more  right  to  re- 
cover damages  of  the  company  than  any  citizen  who  resides, 
or  may  have  occasion  to  pass,  so  near  the  street  and  railroad 
as  to  be  subjected  to  like  discomforts,  the  act  in  question  ex- 
pressly authorizes  an  action  and  recovery  for  injuries  done  by 
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laying  a  track  upon  any  such  street  or  ground  to  private  or 
public  property  '  lying  upon  or  near  to  the  street  or  ground 
upon  which  the  track  is  laid.'  It  seems  that  to  entitle  a  prop- 
«rty-owner  to  recover  for  injury  to  his  property,  it  need  not 
necessarily  be  situated  upon  the  street  occupied  by  the  track. 
The  statute  reaches  beyond  the  decision  in  prescribing  a  rem- 
edy for  a  party  whose  property  is  injured  by  the  location  and 
operation  of  a  railroad  track  through  the  street  by  a  railroad 
corporation.  .  .  .  The  provision  in  force  at  the  time  of  the 
injury  complained  of  in  that  case,  of  which  §  3283  is  an  amend- 
ment, created  no  such  remedy  for  land-owners  as  we  were  con- 
sidering." 

This  interpretation  of  the  statute  is,  in  our  judgment,  the 
only  one  justified  by  its  words,  although  it  may  sometimes  be 
difficult  to  determine  whether  particular  property,  alleged  to 
have  been  injured  by  the  placing  of  a  railroad  track  or  structure 
in  a  public  street,  is,  within  the  meaning  of  the  statute,  "  near 
to"  that  street.  It  is  certain,  however,  that  property  is  "  near 
to  "  the  street,  so  as  to  entitle  the  owner  to  avail  himiielf  of  the 
remedy  given  by  the  statute,  if  the  injury  to  it  is  the  direct  and 
necessary  result  of  tlie  occupancy  of  the  street  by  the  track  or 
other  structures  of  a  railroad  company.  And  an  injury  for 
which  the  company  is  liable,  under  the  statute,  arises  when  the 
diminution  of  the  value  of  the  property  can  be  fairly  attributed 
to  such  occupancy  and  use  of  the  street.  In  Grafton  v.  Balti- 
more &  Ohio  R.  21  Fed.  Rep.  309,  17  Am.  &  Eng.  R.  Cas. 
200,  which  was  an  action  under  this  statute  for  injury  done 
by  the  obstructions  here  in  question,  Mr.  Justice  Matthews  said : 
"There  does  not  appear  to  be  any  ground,  in  the  words  or 
intention  of  the  act,  for  a  distinction  between  temporary  in- 
juries to  the  use,  and  permanent  injuries  to  the  value,  of  the 
property  injured ;  and,  in  the  absence  of  any  ambiguity,  the 
statute  must  be  taken  to  mean  what  it  plainly  says;  and,  there 
being  no  sufficient  reason  to  the  contrary,  must  be  so  construed 
that  the  railroad  company,  in  the  case  contemplated,  shall  be 
held  responsible  for  all  injuries  of  every  description  done  by  its 
work  to  the  property  of  the  plaintiffs."  It  is  scarcely  necessary 
to  say  that  the  same  rule  as  to  compensation  must  be  applied  in 
the  case  of  property  "  near  to  "any  street  so  occupied  by  a 
railroad  company.  The  injury,  in  a  case  of  that  kind,  may  not, 
in  every  case,  be  easily  ascertained,  but  the  right  of  the  owner, 
under  the  statute,  to  full  compensation  for  it,  is  as  clear  as  is  the 
right  of  the  owner  of  property  abutting  on  the  street,  to  be 
compensated  for  any  substantial  injury  resulting  from  its  occu- 
pancy by  a  railroad. 

One  of  the  questious  discussed  at  the  bar  was  as  to  the  right 
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of  the  plaintifT  to  recover  damages  in  this  action  on  account  of 
Tanponrr  the  Obstructions  placed  in  Union  and  Thirty-first 
I'lfcu'th*'**  streets  during  the  buildings  of  the  railroad,  where- 
■tatits.  by  access  to  his  property  by  way  of  Union  Street, 

as  well  as  through  the  alley  in  the  rear,  was  materially  ob- 
structed. We  arc  of  opinion  that  the  temporary  injury  sus- 
tained by  the  plaintiff  on  account  of  such  obstructions  cannot 
properly  be  said  to  have  been  done  to  the  property  itself,  with- 
in the  meaning  of  the  statute.  The  inquiry  in  every  case,  under 
the  statute  in  question,  is,  whether  the  property  alleged  to  be 
injured  has  been  depreciated  in  value  by  reason  of  the  street 
being  occupied  by  a  railroad  company,  and  that  question  is 
solved  by  ascertaining  the  difference  in  its  value  before  and  its  ■ 
value  after  the  final  location  and  construction  of  the  railroad. 
Railway  Co.  v.  Gardner,  45  Ohio  St.  309,  322,  30  Am.  &  Eiig.  R. 
Cas.  409.  The  authority  given  totlie  railroad  company  to  place 
its  track  in  Thirty-first  street  carried  with  it  authority  to  ob- 
struct its  use  temporarily,  so  far  as  the  building  of  the  track  re- 
quired it  to  be  done.  The  rule,  in  Ohio,  applicable  in  such  a  case 
is  thus  stated  in  Ciark  v.  Fry,  8  Ohio  St.  358.  373  :  "  The  right 
of  transit  in  the  use  of  publicliighways  is  subject  to  such  inci- 
dental, temporary,  or  partial  obstructions  as  manifest  necessity 
may  require,"  and  among  those  are  the  temporary  impediments 
necessarily  occasioned  in  the  building  and  repair  of  houses  on 
lots  fronting  upon  the  streets  of  a  city,  and  in  the  construction 
of  sewers,  cellars,  drains,  etc.  "These  are  not  invasions,  but 
qualifications  of  the  right  of  transit ;  and  the  limitation  upon 
them  is  that  they  must  not  be  unnecessarily  and  unreasonably 
interposed  or  prolonged." 

But  the  plaintiff's  special  damages,  if  any,  on  account  of  such 
obstructions,  constituted  a  cause  of  action  apart  from  his  claim, 
spnUidkH-  under  the  statute  before  us,  for  damages  on  account 
<c«*riiiig  of  the  depreciation  of  the  value  of  the  property  itself, 
t^Tttf"  *^  ^^^  result  of  the  permanent  occupancy  of  the  street 
mnMrastiL  with  a  railroad  track.  And  here  the  point  is  made 
siT*ci*M*r  that  the  petition  is  not  so  framed  as  to  cover  those 
•rtiDB.  special  damages.     In  this  view  we  do  hot  concur.     Its 

allegations  are  broad  enough  to  admit  evidence  in  support  of  the 
claim  for  damages  on  account  of  any  unnecessary  obstruction 
of  the  plaintiff's  access  to  his  property  during  the  building  of 
the  railroad  track  in  Thirty-first  street,  as  well  as  of  the  claim 
for  injury  done  to  the  permanent  value  of  the  property.  The 
plaintiff  could  have  been  required  to  separately  state  his  two 
causes  of  action,  but  no  motion  to  that  end  having  been  made 
in  the  court  below,  that  objection  was  waived.  McKinney  v. 
McKinney,  8  Ohio  St.  423 ;  Hartford  Township  v.  Bennett,  10 
Ohio  St.  441,  443  ;  Civil  Code,  Ohio,  g§  80,  81,  86.     Nor,  so  far 
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as  the  record  shows,  were  the  rulings  oi  the  court  below  based 
in  any  degree  upon  the  ground  that  the  petition  did  not  suffi- 
ciently set  forth  a  separate  cause  of  action  for  special  damages 
on  account  of  the  temporary  obstructions  referred  to. 

The  point  was  pressed  at  the  bar,  that,  as  no  proof  was  intro> 
'duced  by  the  plaintiff  to  overcome  the  denial  by  the  defendant 
in  its  answer  of  his  ownership  of  the  property  in  question,  any 
errors  committed  by  the  court  as  to  other  issues  made  by  the 
pleadings  are  immaterial,  since  the  peremptory  instruction  was 
proper  in  view  of  the  plaintiff's  failure  to  prove  his  ownership. 
This  objection  is  too  technical  and  cannot  be  sustained,  as  the 
property  is  repeatedly  referred  to  in  the  record  as  being  owned 
by  the  plaintiff,  and  the  court  so  assumed  in  its  rulings.  After 
the  exclusion  of  competent  evidence  introduced  and  offered  in 
behalf  of  the  plaintiff  upon  the  issue  as  to  the  injury  done  to 
the  property,  his  ownership  being  unquestioned  except  by  a 
formal  denial  in  the  answer,  and  the  issue  as  to  the  injury  being 
treated  as  the  real  point  of  inquiry,  we  ought  not  to  affirm  for 
the  want  of  affirmative  proof  in  the  record  of  such  ownership. 

It  results  from  what  we  have  said  that  the  plaintiff  was  enti- 
tled to  g9  to  the  jury  upon  the  issue  as  to  the  damage  he  sus. 
tained,  if  any,  by  reason  of  the  access  to  his  property  during  the 
construction  of  the  track  being  unnecessarily  and  materially  ob- 
structed by  the  company,  as  well  as  upon  the  issue  as  to  the  de- 
preciation, if  any,  in  the  value  of  his  property,  as  the  direct  and 
necessary  result  of  the  permanent  occupancy  of  Thirty-first 
street  by  the  track  and  structures  of  the  company.  Evidence 
was  offered  which  tended  to  support  those  issues,  upon  his  part, 
and  was  improperly  excluded. 

The  judgment  is  reversed  with  directions  for  a  new  trial,  and 
for  further  proceedings  consistent  with  this  opinion. 

Eminent  Domain— In] u rift*  to  Property  Adjuant  to  Track.— Where  town 
lots  abut  upon  a  street,  along  which  a  railroad  is  constructed,  so  near  as 
to  cause  an  embankment  in  the  street,  upon  either  side  of  the  lot,  so  as  to 
deprive  the  lot-owner  of  the  free  use  of  the  streets  adjacent  to  and  abutting 
on  the  lot,  the  lot  being  thereby  depreciated  in  value,  to  the  damiige  of 
the  owner,  he  may  recover  his  damages  from  the  railroad  company,  even 
though  no  part  of  the  lot  be  taken,  and  no  part  of  the  street  in  front  thereof 
be  occupied  by  the  railroad.  Chicago.  K.  St  N.  R.  Co,  v.  Hazels.  Neb.  Sup. 
Ct..  April  17.  1889.  The  court  said  :  "  In  Goiischalk  v.  R.  Co..  14  Neb. 
550.  it  was  decided  that  where  a  lot  abuts  upon  an  alley  upon  which  a  rail- 
road is  built,  if  the  owner  of  the  lot  sustains  damage  in  excess  ol  that 
shared  by  the  public  generally,  he  may  recover  if  he  is  deprived  of  a  pub- 
lic right  which  he  enjoyed  in  connection  with  his  property.  In  the  opinion 
it  is  said  ;  '  It  is  not  necessary  to  entitle  a  pany  to  recover  that  there  should 
be  a  direct  physical  injury  to  his  property,  if^he  has  sustained  damages  in 
respect  to  the  property  itself,  whereby  its  value  has  been  permanently  im- 
paired or  diminished.  This  is  but  justice.'  To  thai  extent  we  must  con- 
sider the  law  of  this  state  settled.     In  Railroad  Co.f.  Reinhackle,  15  Neb. 
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279,  it  was  held  that  the  authorities  of  a  city  could  not  authorize  a  railroad 
company  to  permanently  appropriate  and  obstruct  a  portion  of  the  street 
without  compensating  all  the  property  owners  abutting  thereon,  if  espe- 
cially injured  thereby.  In  that  case  it  is  said  that  although  the  fee  of 
streets  is  in  the  public,  yet  it  is  held  in  trust  for  public  use.  'The  muni- 
cipal corporation  cannot  sell  or  permanently  obstruct  the  streets  without 
compensation  to  the  owners  of  property  specially  injured  thereby.  The 
trust,  like  any  other,  must  be  exercised  in  good  faith.  It  was  created  to 
give  permanent^  to  streets,  and  apply  them  wholly  to  the  use  of  the  pub- 
lic. But,  in  addition  to  the  public  benefit,  every  lot  owner  whose  lots  abut 
on  a  street  has  a  special  interest  therein  distinct  from  the  public  at  large. 
Unless  the  owner  can  have  free  and  unobstructed  access  to  his  property 
k  will  be  of  but  little  value.'  See,  also.  City  of  Omaha  v.  Kramer,  41  N. 
W.  Rep.  295. 

"In  Railroad  Co.  v.  Fellers,  16  Neb.  169,  it  was  held  that  where  real 
estate  was  damaged  by  the  construction  of  the  railroad,  but  no  part  thereof 
was  appropriated  to  the  use  of  such  road,  an  action  raisht  be  maintained 
against  the  railroad  company  (or  such  damages.  In  that  case,  while  no 
part  of  Feller's  property  was  taken,  yet  it  was  surrounded  or  inclosed 
within  what  is  commonly  termed  a  '  Y.'  being  depreciated  in  value  by  the 
construction  of  the  road  across  and  over  adjacent  property  and  streets. 
It  has  been  substantially  and  uniformly  held  by  this  court  that  the  pro- 
visions of  the  constitution  giving  compensation  to  the  owners  of  property 
damaged  for  public  use  shall  be  given  a  reasonable  and  practical  construc- 
tion, and  that  where  property  is  rendered  of  less  value  by  the  construction 
of  a  public  improvement  of  the  kind  mentioned  the  owner  shall  have 'just 
compensatioa  therefor.'  The  amount  or  extent  of  damage  is  a  question 
of  fact  for  the  jury." 


Iron  Mountain  R.  Co, 


Bingham  et  al. 

{Tenntsite  Supreme  Court,  May  7.  1889.) 

StrMrl— Tttla  to  Fee— Boundary  In  Dead. — When  a  deed  calls  for  the  side 
of  a  street,  the  grantee  therein  acquires  no  title  to  the  fee  of  any  part  of 
the  street. 

Sam*  —  Conttructlon  of  Railroad  —  Injur;  to  Abutting  Property  —  Com- 
poncation. — Wlien  a  railroad  company  has  been  authorized  by  the  munici- 

Kil  authorities  to  construct  its  track  in  a  street,  an  abutting  lot-owner  who 
IS  no  title  to  the  fee  of  the  street  cannot  claim  damages  for  injuries 
which  merely  result  from  the  legal  and  reasonable  use  of  the  Street  by  the 
railroad  compiiny.  but  do  not  aRect  his  right  of  egress  and  ingress. 

Same  —  Change  of  Crads  bj.Railroad  Compan|  under  Contract  with  th« 
City,  —  A  municipal  corporation  is  not  liable  for  injuiy  to  adjoining  prop- 
erty caused  by  the  lawful  exercise  of  its  power  to  grade  a  street,  and,  when 
a  railroad  company,  in  fulfillment  of  a  contract  entered  into  by  it  with  a 
city,  makes  such  alterations  in  the  grade  of  a  street  as  are  necessary  to  fit 
it  for  public  use,  an  abutting  lot-owner  injured  thereby  has  no  claim 
against  the  company. 
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Bam*  — Obatruction  of  Egrati  and  InfreM —  Evidence!  —  The  width  of  a 
street  between  ihe  curbing  was  forty-five  feet.  Two  railroad  tracks  were 
laid  in  the  centre  of  tile  street,  the  space  between  each  outer  rail  and  the 
curbing  being  twelve  and  a  half  feet.  The  rails  were  so  laid  as  lo  he  flush 
with  the  surface  of  the  street.  About  fourteen  regular  trains  used  the  traikii 
each  twenty-four  hours.  The  evidence  showed  that  since  the  tracks  were 
laid  and  the  street  had  been  paved  by  the  railroad  compaily,  its  use  for 
ordinary  traffic  had  greatly  increased  in  spite  of  the  dangers  and  incon- 
venience incident  to  the  movement  of  the  trains.  Held,  that  no  such  in- 
terference with  theright  of  egress  and  ingress  loan  abutting  lot  was  shown 
■s  entitled  the  owner  to  recover  damages. 

Smme— Nuisance— Unlawful  Uie  of  Straat  by  Railroad  Company.— Plain- 
tiff claitned  to  recover  damat^es  on  the  ground  that  the  railroad  company 
so  used  the  track  in  a  street  as  to  create  a  nuisance.  The  evidence  showed 
that  the  switching  complained  of  had  for  the  most  part  occurred  upon 
another  pan  of  the  street,  and  not  in  front  of  plaintiff's  premises;  that 
trains  had  occasionally  been  run  at  a  rate  of  speed  in  excess  of  that  allowed 
by  law;  and  that  a  good  deal  of  whistling  and  bell-ringing  had  been  done: 
but  it  was  not  shown  that  it  was  unnecessary  to  the  safe  movement  of 
trains.  The  smoke  and  steam  complained  oF  did  not  appear  to  be  more 
than  that  incident  to  the  usual  operation  of  a  railroad.  No  special  damage 
was  shown  to  have  resulted  from  any  of  these  occasional  uDusea.  Held, 
that  plaintiff  was  entitled  to  recover  only  nominal  damages. 

Appeal  from  Circuit  Court,  Shelby  County. 
Morgan  &■  McFarland  for  plaintiffs. 
Turley  Sr  Wright  for  defendant. 

LuRTON,.J. — Mrs.  Bingham  is  the  owner  of  a  block  of  lota 
fronting  on  Sixth  street,  Memphis,  upon  one  end  of  which  she 
has  erected  four  frame  dwelling-houses.  At  the  time  c««*rt«i 
she  sustained  the  damage  for  which  she  sues  she 
was  in  receipt  of  a  monthly  rental  of  $40  from  these  houses. 
After  her  property  had  been  thus  improved,  Sixth  street,  includ- 
ing that  part  in  front  of  her  tenements,  was  occupied  by  the 
Iron  Mountain  R.  Co.,  by  the  construction  thereon  of  two  rail- 
way tracks  over  which  it  passes  its  trains  in  reaching  its  depot  in 
the  city.  This  suit  was  brought  by  her  to  recover  damages  sus- 
tained by  her  property  in  consequence  of  this  use  of  the  street 
by  the  railroad  company.  Her  grounds  of  action  are  elabo- 
rately stated  in  her  declaration,  but,  for  convenience  in  treat- 
ment of  the  many  important  questions  presented,  we  will  classify 
them  under  four  distinct  heads:  (i)  Damages  consequent  upon 
■the  lawful  and  necessary  use  of  a  public  street  for  railroad  pur- 
poses; {2)  damages  consequent  from  the  grading  of  the  street 
by  the  railroad  company ;  (3)  damages  by  obstruction  of  her 
right  of  ingress  and  egress  by  lawful  occupation  and  user  of 
.street  by  railway  company;  (4)  damages  resulting  from  exces- 
sive and  unnecessary  and  unlawful  use  of  the  street  in  front  of 
her  premises,  and  amounting  to  a  nuisance.  A  jury  being 
waived,  the  cause  was  determined  by  the  circuit  judge,  whose 
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special  findings  of  law  and  fact  are  in  the  transcript,  and  judg- 
ment was  rendered  for  plaintiff  below  for  the  sum  of  $20oa 
His  honor,  the  trial  judge,  found  no  special  damages  under  the 
fourth  classification,  but  did  find  that  the  depreciation  in  the 
value  of  Mrs.  Bingham's  property  by  reason  of  the  construction 
and  operation  of  a  railroad  upon  a  street  in  front  of  her  premises 
was  the  sum  of  $2000.  What  part  of  this  sum  h,e  found  to  be 
the  consequence  of  the  mere  use  of  the  street  by  the  railway 
company,  or  of  the  grading  of  the  street,  or  of  obstruction  to 
her  easement  in  the  street,  we  are  left  to  conjecture,  for  his 
honor  has  failed  to  make  any  separate  findings  of  law  or  fact  as 
to  either  of  these  matters,  though  requested  so  to  do. 

The  deed  under  which  Mrs.  Bingham  holds  her  property  calls 
for  the  side  of  Sixth  street.  The  general  rule  undoubtedly  is 
that  a  deed  which  merely  calls  for  a  highway  or  street  carries 

title  to  the  centre  thereof.  This  rule  is  an  analogy  to 
•''■'■['""  the  doctrine  that  a  grant  calling  for  a  stream  not 
«rsirHt.  navigable  carries  title  to  the  middle  or  thread  of  the 

stream.  But  where  from  the  language  of  the  grant 
it  appears  that  the  bank  of  the  stream  is  intended  to  be  the 
boundary,  the  title  will  be  confined  within  the  intended  limits. 
So,  if  from  the  terms  used  it  appears  that  the  intent  was  to 
convey  only  to  the  street,  such  intent  will  be  given  effect.  Such 
a  conveyance  as  the  one  under  which  Mrs.  Bingham  holds,  call- 
ing for  the  side  of  the  street,  has  been  frequently  construed  as 
not  carrying  the  fee  to  the  centre  of  the  street  or  highway. 
Spain's  Case,  Thomp.  Tenn.  Cas. ;  3  Washb.  Real  Prop,  side 
p.  635,  and  note;  2  Smith,  Lead,  Cas.  side  p.  216.  When  the 
public  have  but  a  servitude  in  the  street,  the  fee  being  in  the 
abutter,  the  occupation  of  the  street  by  the  tracks  of  an  ordinary 
steam-railway  seems,  by  the  decided  weight  of  authority,  to  be 
regarded  as  a  new  and  distinct  servitude  imposed  upon  the  fee, 
and,  if  done  without  the  consent  of  the  owner,  is  a  taking  of  his 
property  for  public  uses  within  the  constitutional  provision  re- 
quiring compensation.  6  Am.  &  Eng.  Encyc,  Law,  552,  and 
cases  cited.  A  correct  interpretation  of  the  deed  under  which 
Mrs.  Bingham  holds  her  property  must  confine  her  to  the  side 
of  the  street,  and  excludes  the  fee  of  the  highway  altogether. 
No  part  of  her  freehold  having  been  taken  or  occupied  by  the 
railway  company,  her  damages  must  be  limited  to  such  injuries 
as  she  can  show  herself  to  have  sustained  as  the  owner  of  a 
mere  easement  in  the  street  in  front  of  her  premises. 

What  injury  has  she  sustained  by  reason  of  the  use  made  of 
this  street  for  which  she  is  entitled  to  recover  damages?  The 
railroad  is  not  a  trespasser  upon  this  street.  The  tracks  now 
upon  the  street  are  there  under  license  and  authority  from  the 
city  government.     "The  right  of  the  legislative  power,"  says 
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Judge  Wright  in  the  case  of  Tennessee  &  A,  R.  Co.  v.  Adams, 
"  to  authorize  the  building  of  a  railroad  within  a  town  or  city, 
or  upon  a  street  or  other  public  highway,  is  not  now  to  be 
doubted."  3  Head.  (Tenn.)  598;  Railroad  Co.  v.  Mayor,  etc., 
4  Cold.  (Tenn.)  414. 

The  power  of  the  legislature  to  delegate  to  the  municipal 
governments  the  right  to  license  the  use  of  a  public  street  for 
railway  purposes  can  no  more  be  questioned  than  the  first  prop- 
osition. 2  Dill.  Mun.  Corp.  g§  519,  558-560  inclu-  Abiuiifiirt- 
sive.  The  authority  conferred  by  the  law  creating  JJ^"*^"' 
the  peculiar  local  government  of  the  city  of  Memphis  tgn  brordi- 
is  abundant  to  sustain  the  contract  between  the  city  ■■^■"•r 
and  the  plaintiff  in  error.  The  railroad  company,  in  \^.  ' 
so  tar  as  its  occupation  and  use  of  this  street  is  permitted  by  its 
contract  and  the  taxing  district  ordinances,  is  not  a  trespasser. 
What  the  law  expressly  authorizes  is  not  unlawful,  and  cannot 
be  regarded  as  a  nuisance.  The  running  of  railroad  trains  along 
a  public  street  devoted  to  residential  purposes,  and  without  any 
actual  obstruction  of  the  right  of  an  abutting  owner 'to  light  or 
air,  or  ingress  and  egress  to  and  from  his  premises,  may  in  most 
cases  be  regarded  as  injurious  to  the  property  of  lot-owners.  A 
resident  upon  such  a  street  will  undoubtedly  be  subjected  to 
more  or  less  discomfort  and  inconvenience  by  the  mere  passage 
of  trains  in  front  of  his  premises.  Unpleasant  odors  and  dis- 
agreeable noises  at  inconvenient  hours  arc  likely  to  be  ex- 
perienced. Life  will  not  be  altogether  so  comfortable.  But 
does  the  law  give  damages  for  such  consequential  injuries?  To 
entitle  a  plaintiff  to  recover  damages  there  must  not  only  be  an 
injury,  but  the  injurj'  must  be  the  result  of  some  wrongful  con- 
duct. Where  an  injury  results  merely  from  the  lawful  and  rea- 
sonable use  of  a  neighboring  estate,  no  wrong  is  done  and  no 
remedy  exists.  By  the  obstruction  of  a  view,  or  of  light  or  of 
air,  or  by  the  erection  of  an  unsightly  structure  or  the  conduct 
of  a  lawful  business,  injury  may  be  inflicted  upon  an  adjoining 
property;  but,  as  remarked  by  counsel,  "in  these  and  like  cases 
there  is  an  impUed  agreement  by  every  one  who  is  a  member  of 
civilized  society  that  he  will  submit  to  such  con.sequential  injur- 
ies without  action."  The  streets  of  a  town  or  city  are  the  prop- 
erty of  the  public,  and  the  public,  acting  through  their  authorized 
agencies,  may  apply  them  to  any  public  purpose  not  destructive 
of  their  use  as  public  thoroughfares.  The  sound  and  well-settled 
rule  is  therefore  that  no  action  will  lie  by  an  abutting  lot-owner, 
who  does  not  own  the  fee  in  the  street,  for  injuries  which  merely 
result  from  the  legal  and  reasonable  use  of  a  public  street  by  a 
railway  company,  and  which  ieaves  his  right  of  egress  and  ingress 
reasonably  suiificient.  Tennessee  &  A.  R.  Co.  v.  Adams,  3  Head 
(Tenn.),  596;  Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich.  62  : 
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Elizabeth  town,  etc.,  R.  Co.  v.  Combs,  lO  Bush  (Ky.),  3S2;  Dan- 
viile,  H.  &  W.  R.  Co.  v.  Com.,  73  Pa.  St.  29:  Moses  v.  Pitts- 
burgh, F.  W.  &  C.  R.  Co.,  21  III.  516;  Chicago,  B.  &  Q.  R.  Co. 
-I'.  McGinnis,  79  111.  269;  Porter  v.  North  Missouri  R.  Co..  33 
Mo.  128;  Carson  v.  Central  R.  Co.,  35  Cal.  325  ;  Milburn  v.  Chi- 
cago, I.  &  N.  R.  Co.,  12  Iowa,  246;  Hatch  v.  Vermont  Cent.  R. 
Co.,  25  Vt. 67.  The  text-writers,  with  one  accord,  seem  to  regard 
this  a  settled  question.  Pierce  R.  R.  234;  2  Wood  Ry.  Law, 
727;  2  Dill.  Mun.  Corp.  §  556:  Cooley  Const.  Lim,  §  555;  i 
Ron  R.  R.  515.  518;  6  Am.  &  Eng.  Encyc.  Law,  553,  and  cases 
cited. 

The  next  clement  of  damage  to  be  considered  is  that  resulting 
from  the  grading  of  the  street,  whereby  the  property  of  plaintiff 
in  error  has  been  left  from  two  to  five  feet  above  the 
rt^u''  level  of  the  street.  The  contract  between  the  city 
piv*r«4iB(T  and  the  railroad  company  required  the  latter  to  grade 
iomaotgin  g^d  pavc  Sixth  street,  and  to  put  down  curbing  and 
PMuttoT"  sidewalks.  The  company  was  required  to  do  this 
work  in  consideration  for  its  use  of  the  street,  and  to 
do  it  contemporaneouslywith  the  layingof  the  track.  The  grade 
was  to  be  furnished  by  its  city  engineer,  and  the  iron  rails  were 
to  be  laid  flush  with  the  street  as  graded.  This  grading  and 
pavingwas  done  under  the  supervision  of  the  city's  own  engineer, 
and  the  work  is  admitted  to  be  in  strict  accord  with  the  require- 
ments of  the  contract,  and  to  have  required  an  expenditure  of 
about  $30,000.  Sixth  street  was  but  an  old  country  road,  never 
having  been  in  any  way  improved  or  graded.  The  most  sub- 
stantial injury  shown  by  the  evidence,  aside  from  the  injuries 
purely  the  consequence  of  the  lawful  use  of  the  street  for  rail- 
road purposes,  sustained  by  Mrs.  Bingham,  have  resulted  from 
the  grading  of  the  street  in  front  of  her  premises.  The  right  of 
a  town  or  city  to  establish  a  grade  for  the  public  streets,  and  to 
cut  down  or  fill  up  the  streets  to  conform  to  such  grade,  is  one 
of  the  most  useful  and  important  functions  imposed  upon  such 
municipalities.  To  quote  from  the  decision  of  this  court  in 
Hurnes  v.  Knoxville:  "The  corporation  is  the  proprietor  of  the 
public  streets  of  the  town,  which  are  held  in  trust  as  ea.sements 
for  the  convenience  of  the  citizens.  As  such  proprietor  the  cor- 
poration has  the  power  to  grade,  macadamize,  or  do  anything 
else  for  the  improvement  of  the  streets  whereby  they  may  be 
made  to  answer  the  end  for  which  they  were  designed;  and  if, 
in  the  exercise  of  this  power,  the  property  of  any  individual 
shall  be  rendered  less  valuable,  either  by  being  elevated  above 
or  depressed  below  the  common  level,  it  is  damnutn  absque  in- 
juria,— a  casualty  to  which  his  property  is  necessarily  subject, 
and  forwhich  the  corporation  is  not  responsible,  unless  the  injury 
has  been   inflicted  either  wantonly  or  from   neglecting  to  use 
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reasonable  diligence  and  care."  i  Humph.  408.  This  case  is 
in  accord  with  the  line  of  decisions  in  other  states,  and  has  been 
more  than  once  approved  by  this  court.  Crawford  v.  Maxwell, 
3  Humph.  (Tenn.)  477 ;  Memphis  v.  Lasser,  9  Humph.  (Tenn.) 
760 ;  Nashville  v.  Brown,  9  Heisk.  (Tenn.)  6.  The  provisions  of 
the  Code  contained  in  sections  1392, 1393,  and  1394  are  probably 
applicable  alone  to  corporations  created  under  the  chapter  in 
which  they  are  found,  but,  even  if  of  general  application,  they 
do  not  abrogate  the  rule  as  quoted,  and  do  not  affect  any  ques- 
tion in  this  case,  no  grade  having  ever  been  before  established 
for  this  street,  and  there  being  no  proof  that  Mrs.  Bingham  be- 
fore building  had  applied  to  have  a  grade  fixed.  The  case  of 
Gray  v.  Knoxville,  reported  in  i  PicWe  (Tenn.),  99,  has  been 
pressed  upon  us  by  the  learned  counsel  for  defendant  in  error 
as  in  conflict  with  the  former  decisions  of  this  court.  Turney, 
C.J.,  who  delivered  the  opinion  of  the  court  in  that  case,  in 
replying  to  the  position  assun^ed  by  the  city,  said :  "  If  it  was 
necessary  for  its  public  use  that  Asylum  street  should  be  so 
graded  for  its  drainage  as  to  throw  surface  water  on  the  prop- 
erty of  plaintiS,  thereby  injuring  his  cellars,  walls,  shrubbery, 
etc,  and  in  the  work  of  grading  the  fences  were  knocked  or  torn 
down,  it  would  be  a  taking  and  application  to  public  uses  to 
that  extent.  ..."  r  Pickle  (Tenn.),  loi.  The  decision  limited 
to  the  case  thus  assumed  is  in  no  way  inconsistent  with  our  for- 
mer adjudications,  and  is  in  accord  with  the  leading  case  of 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  (U.  S.)  166.  In  the  case 
now  being  decided,  the  grading  of  Sixth  street  having  been  done 
for  the  city  and  under  its  authority,  the  railroad  company  is  not 
liable  unless  the  city  would  be- 
But  it  is  insisted  that  the  grade  furnished  the  company  by  the 
city  engineer  had  not  been  adopted  by  any  official  act  of  the 
legislative  council  of  the  city,  and  that,  therefore,  it  is  idopUoaar 
not  a  lawful  grade,  and  that,  therefore,  the  city  and  smA*  kr  eitr 
the  company  are  jointly  liable  for  all  consequential  "■«"■ 
damages.  The  declaration  does  not  charge  this  grading  to  have 
been  done  illegally,  or  without  municipal  authority,  and  there 
is  no  proof  whatever  as  to  whether  the  grade  established  by  the 
city  engineer  had  been  adopted  by  the  municipal  council.  In 
this  state  of  the  record,  and  in  view  of  the  fact  that  the  grading 
was  done  under  a  contract  signed  by  all  the  members  composing 
the  legislative  council,  we  will  not  assume  that  the  grade  fur- 
nished the  company  by  the  city  engineer  had  not  been  officially 
adopted,  in  whatever  mode  was  necessary  to  make  it  an  official 
act.  We  therefore  conclude  that  Mrs.  Bingham  is  not  entitled 
to  any  damages  on  account  of  the  grading  of  this  street,  there 
being  no  pretence  that  it  was  done  in  an  improper  or  negligent 
manner. 

88  A.  A  B.  R.  Cas.— 39 
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The  next  contention  is  that  if  it  be  conceded  that  the  railway 
company  has  the  legal  right  to  maintain  its  tracks  upon  this 
BTt«*B»  tou  street,  and  that  it  has  been  lawfully  using  these  tracks 
uc  ahn  •*•  for  its  usual  and  necessary  business;  that  neverthe- 
''w'tir  *'  '^^^  ''^'^  lawful  use  has  so  obstructed  the  right  of  in- 
rtfhtarccnu  gress  and  egress  as  to  amount  to  a  destruction  of  her 
ui4iBsn>M.  easement  in  thestreet.  Excludingthe sidewalks,  the 
width  of  the  street  between  curbing  is  45  feet.  The  tracks  are 
two  in  number,  and  are  in  the  centre  of  the  street.  The  space 
between  each  outer  rail  and  curbing  is  124  feet.  The  iron  rails 
are  so  laid  as  to  be  flush  with  the  level  of  the  street,  and  are 
therefore  little  obstruction  to  ordinary  use  of  street.  The  clear 
space  on  either  side  of  the  tracks  iswide  enough  for  an  ordinary 
vehicle,  when  the  tracks  are  in  use  by  the  company.  About  14 
regular  trains  use  these  tracks  each  24  hours.  Thus  the  whole 
street  is  practically  free  and  unobstructed  for  much  the  greater 
part  of  the  time.  The  proof  abundantly  shows  that  since  the 
tracks  have  been  laid  and  the  street  paved  its  use  for  ordinary 
traffic  has  greatly  increased,  in  spite  of  the  dangers  and  Incon- 
veniences incident  to  the  movement  of  trains.  Tliat  the  street 
may  not  be  so  safe  or  agreeable  for  driving  as  without  the  rail- 
road tracks  is  not  to  be  disputed.  But  that  the  mere  right  of 
egress  and  ingress  which  is  appurtenant  to  every  abutting  owner 
on  this  street  has  been  destroyed  or  materially  obstructed  Is  not 
proven  by  the  facts  of  this  case.  The  lawful  and  prudent  use 
of  the  privileges  conferred  by  the  city  upon  this  street  to  the 
railway  company  is  not  such  as  to  amount  in  any  sense  to  a  tak- 
ing of  her  right  of  easement  in  tlie  public  street,  or  to  a  sut»- 
stantial  destruction  of  her  rights  therein.  Not  owning  the  fee 
in  the  street  she  has  no  right  of  complaint  so  long  as  her  right 
of  egress  and  ingress  is  reasonably  sufficient,  where  the  occupa- 
tion of  the  street  by  the  railway  company  is  lawful. 

We  come  now  to  consider  the  allegations  in  the  declaration 
which  charge  an  unlawful  and  improper  use  of  the  privileges 
rmiawrii  ud  sccorded  the  railway  company,  under  its  contract 
iB»iDp«rmn  With  the  city.  The  acts  charged  are  that  the  street 
•f(trn(b]t  is  used  for  ordinary  switching  purposes;  that  trains 
"'■tiii?h'y  ^^^  "^^^  *^  ^  dangerous  and  illegal  speed;  that  trains 
are  unreasonably  left  standing  upon  the  street,  thus 
obstructing  it,  and  that  cars  are  packed  upon  the  street,  and 
engines  suffered  to  make  great  and  unnecessary  noises ;  and  that 
smoke,  soot,  cinders,  and  steam  are  unneces.sartly  thrown  upon 
her  premises, — by  all  of  which  illegal  and  unlawful  conduct  the 
operation  of  the  road  has  become  a  nuisance,  and  greatly  les- 
sened the  rental  values  of  her  property.  These  things,  if  proven, 
would  constitute  a  nuisance,  and  entitle  defendant  in  error 
to  recover  such  damage  as  she  may  have  sustained  up  to  the 
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bringing  of  her  suit.  When  a  railroad  company  has  obtained 
legal  authority  to  put  its  tracks  upon  a  public  street,  it  must  so 
use  its  privilege  as  to  do  the  least  possible  injury  to  abutting 
property-owners,  and  to  the  general  public,  who  have  an  equal 
right  upon  the  street.  It  must  scrupulously  avoid  any  violation 
of  the  contract  under  which  its  presence  is  permitted.  The  use 
of  a  street  as  a  switch-yard  would  not  be  authorized  by  an 
authority  to  lay  down  and  operate  a  track  for  ordinary  railway 
purposes.  So  the  unreasonable  stoppage  of  trains  on  a  street, 
or  the  packing  of  its  cars  on  the  street,  and  any  unnecessary 
noise  or  smoke,  would  be  acts  in  excess  of  the  use  accorded,  and 
therefore  illegal  and  a  nuisance.  Mr.  Wood,  in  his  work  upon 
Railroads,  lays  down  what  we  regard  as  the  sound  and  reason- 
able rule,  in  the  following  words :  "  It  may  be  stated  as  a  gen- 
eral rule  that  whatever  is  authorized  by  statute  within  the  scope 
of  legislative  powers  is  lawful, and  therefore  cannot  be  a  nuisance. 
But  this  must  be  understood  as  subject  to  the  qualification  that, 
when  an  act  that  would  otherwise  be  a  nuisance  is  authorized 
by  statute,  it  only  ceases  to  be  a  nuisance  so  long  as  it  is  within 
the  scope  of  the  powers  conferred.  If  the  power  conferred  is 
exceeded,  or  exercised  in  another  or  different  manner  from  that 
prescribed  by  law,  it  is  a  nuisance  as  to  such  excess  and  differ- 
ence in  the  mode  of  its  exercise.  Whenever  an  act  is  author- 
ized to  be  done  in  a  highway  that  would  otherwise  be  a  nuisance, 
the  person  or  company  to  whom  the  power  is  given  is  not  only 
bound  to  exercise  it  strictly  within  the  provisions  of  the  law,  but 
also  with  the  highest  degree  of  care,  to  prevent  injury  to  per- 
sons or  property  of  those  who  may  be  affected  by  such  acts." 
2  Wood,  Ry.  Law,  970. 

The  damages  recoverable  for  such  injuries  as  are  now  under 
consideration  would  of  course  be  limited  to  such  as  have  ber.  n 
sustained  before  the  bringing  of  the  suit.  Being  acts  in  excts. 
of  authority,  and  constituting  a  nuisance,  their  continuance  ouglU 
not  to  be  presumed.  Diminution  in  value  of  her  property  could 
not  be  therefore  looked  to,  though  a  loss  of  rental,  if  due  to 
such  nuisance,  would  be  a  proper  element  for  consideration.  In 
actions  for  damage  springing  from  a  nuisance,  one  recovery 
would  not  preclude  a  second  suit  if  the  abuse  should  be  contin- 
ued. .This  question  has  been  more  fully  discussed  in  the  case 
of  Harman  v.  Louisville,  N.  O.  &  T,  R,  Co., decided  at  this  term, 
opinion  by  Special  Justice  Dickinson.  The  evidence  upon  this 
part  of  plaintiff's  case  is  meagre  and  contradictory.  Occasional 
acts  of  abuse,  such  as  we  have  mentioned,  are  shown  to  have 
occurred.  The  switching  complained  of  has  for  the  most  part 
occurred  upon  another  part  of  the  street,  and  not  in  front  of 
her  premises.  Trains  have  occasionally  been  run  at  a  rate  of 
speed  prohibited  by  the  contract  and  by  the  city  ordinances. 
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A  good  deal  of  whistling  and  bell-ringing  has  been  done,  but  it 
is  not  shown  that  it  was  unnecessary  to  the  safe  movement  of 
trains.  The  smoke  and  steam  complained  of  does  not  appear 
to  be  more  than  that  incident  to  the  usual  operation  of  a  rail- 
road. No  special  damage  appears  to  have  resulted  from  any  of 
these  occasional  abuses.  The  circuit  judge  in  his  special  findings 
says  that  he  was  unable  to  find  from  the  proof  any  special  or 
particular  damage  resulting  from  these  unlawful  acts.  The 
plaintiEE  having  however  shown  occasional  acts  in  'excess  of  the 
lawful  use  of  this  street  under  the  contract  with  the  city,  is  en- 
titled to  nominal  damages.  The  judgment  of  the  circuit  court 
will  be  set  aside,  and  judgment  rendered  here  for  costs  and 
nominal  damages. 

Conttruetlon  of  Railwtyt  in  StrHtt — Rlcht  of  Lot-ownera  to  Cempann- 
tlon. — Sec  notes,  32  Am.  &  Eng.  R.  Cas.  251,  and  36  lb.  16,  where  the 
cases  are  collected.  See  also  Indiana,  B.  &  W.  R.  Co.  v.  Eberle  (Ind.),  33 
lb.  2»;  Denver  &  R.  G.  R.  Co.  v.  Bourne  (Colo.).  «  lb.  227;  Shcehy  1; 
Kansas  City  C.  R.  Co.  (Mo.),  32  lb.  233 ;  Pratt  v.  Des  Moines  N.  W.  R. 
Co.  (Iowa).  32  lb.  236;  Texarkana  &  N.  W,  R.  Co.  v.  Goldberg  (Tex.),  32 
lb.  240;  Columbus.  H.  V.  &  T.  R.  Co.  v.  Gardner  (Ohio),  32  lb.  243; 
Bulton  w.Sliort-RouteRy.Tranap.  Co.  (Ky.J,  32lb.2s6;  Adams  v.  Chicago. 
B.  &  N.  R.  Co.  (Minn.),  36  lb.  7;  Daly  v.  Georgia,  S,  &  F.  R.  Co,  (Ga.), 
36  lb.  20. 

atTMt— Conttruction  of  Railway  In— Injury  to  Aeoati—Compentatlon. — 
In  Smith  V.  Kansas  City.  St,  J.  &  C.  B.  R.  Co..  Mo.  Sup.  Cl,  March  23, 
1889,  the  evidence  showed  that  the  railroad  had  received  authority  to  lay 
its  track  in  a  street  which  had  remained  in  its  natural  state  without  side- 
walks, curbs,  gutters,  or  any  form  .of  artificial  grading.  The  ground  was 
the  natural  prairie  bottom  of  the  Missouri  river,  and  was  quite  irregular. 
The  track  was  laid  two  or  three  feet  above  the  natural  level  of  the  street, 
thereby  practically  cutting  off  access  from  the  street  to  plaintiff's  abutting 
lots.  The  city  authorities  had  never  established  any  grade  by  ordinance, 
but  it  was  evident  that  the  street  would  require  to  be  graded  in  the  near 
future.  Hf!ti.  that  the  plaintiff  was  entitled  to  recover  actual  and,  in  any 
event,  nominal  damages  for  the  injury  to  the  access  to  the  lots,  but  that 
no  recovery  ought  to  be  allowed  as  for  permanent  injuries;  and  that 
therefore  plaintiff  was  entitled  to  recover  actual  damages,  including  any 
diminution  of  rental  value  to  the  time  of  bringing  his  action,  but  not  for 
depreciation  in  the  total  value  of  its  inhabitants. 

Same — Payment  of  Compemation  as  Condition  Pr«eedent.~Unop«ned 
8tr««t. — Until  compensation  has  been  made  to  the  owners  of  the  land  as 
required  by  art.  16,  §  8  of  the  Pennsylvania  constitution,  a  railroad  com- 
pany cannot  construct  its  track  on  a  street  which  has  been  laid  out,  but 
not  opened,  and  its  right  to  do  so  is  not  affected  by  the  fact  that  the  assent 
of  tlie  city  has  been  obtained,  and  it  has  given  bond  to  protect  the  city. 
Appeal  of  Beidler,  Pa.  Sup.  Cl.,  March  25,  i^g. 
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St.  Louis  and  San  Francisco  R.  Co. 

{Arkansas  Supreme  Court,  Jwu  I.  18S9.) 

Emln«nt  Domain — Con(tructi«n  of  Rillroad  In  Stroat — Faa  in  Abutting 
tot-ownara — EJectment> — When  the  fee  of  a  street  is  in  the  abutting  lot- 
owners,  the  fact  that  a  railroad  company  has  authority  by  statute  and  by 
municipa]  ordinance  to  construct  its  track  upon  the  same  constitutes  no 
defence  to  an  action  brought  by  the  iot-owners  against  the  company  to 
recover  possession  oC  the  land,  the  use  of  the  street  for  a  railroad  not  be- 
ing within  the  scope  of  the  public  easement. 

lame — Acquiesconca  In  Occupation  of  Street ^Where  abutting  lot- 
owners,  who  own  the  fee  of  a  streei,  stand  by  during  a  period  of  three 
years  after  authority  has  been  eranted  to  a  railroad  company  to  construct 
Its  track  in  the  same,  they  will  be  deemed  to  have  acquiesced  in  the  use 
of  the  street  for  railroad  purposes,  and  will  be  estopped  thereby  from 
maintaining  an  action  of  ejectment  against  the  company. 

Appeal  from  Circuit  Court,  Sebastian  County. 
Martin  &  McDonough  for  appellants. 
Clayton  &  Forrester  for  appellee. 

Hemingway,  J. — The  appellants  are  the  owners  of  certain 
lots  in  Fort  Smith  that  abut  on  Ozark  street.  In  1883  the  ap- 
pellee constructed  its  railroad  along  the  centre  of  rt«tet 
the  street,  and  since  then  has  used  it  in  running  its 
trains.  The  appellants  owning  the  lots,  and  therefore  to  the 
middle  of  the  street,  brought  this  action  to  recover  possession 
of  that  part  of  the  street  occupied  by  the  appellee's  road-bed. 
The  appellee  answered  in  iive  paragraphs.  The  appellants  de- 
murred to  the  answer,  and  the  court  overruled  the  demurrer  to 
the  third  and  fourth  paragraphs.  The  appellants  "elected  to 
stand  on  their  demurrer,"  and  the  court  dismissed  their  com- 
plaint, with  costs. 

They  allege,  as  grounds  upon  which  to  reverse  the  judgment, 
that  the  court  erred  in  overruling  their  demurrer  to  the  third 
and  fourth  paragraphs  in  the  answer,  which  are  as  follows:  "(3) 
Defendant,  further  answering,  says  that  on  the  2d  day  of  Janu- 
ary, 1883,  the  city  council  of  the  city  of  Fort  Smith  granted  to 
it,  by  an  ordinance  passed  by  said  council,  the  right  of  way 
over,  along,  and  upon  said  street ;  that  under  and  by  virtue  of 
said  ordinance,  and  the  provisions  of  its  charter,  it  entered  upon 
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and  constructed  its  road-bed  upon  said  street,  and  has  contin- 
ued to  occupy  the  same  in  the  manner  and  for  the  purpose  con- 
templated by  its  charter  and  the  said  ordinance  ;  that  on  the 
1st  day  of  March,  1883,  the  general  assembly  of  the  state  of 
Arkansas  passed  an  act  validating  and  conftrming  said  ordi- 
nance, and  the  right  of  the  defendant  thereunder,  and  defend- 
ant says  its  entry  upon  and  use  of  said  streets  and  premises 
as  a  right  of  way  was  and  is  not  wrongful,  and  that  plaintiffs 
are  not  entitled  to  have  and  maintain  their  said  action.  (4)  De- 
fendant, further  answering,  says  that  it  entered  upon  and  con- 
structed its  road  along,  over,  and  upon  said  street  as  claimed  by 
plaintiffs,  and  built  its  station-house  and  established  its  depot 
for  the  city  of  Fort  Smith  at  the  intersection  of  Ozark  street 
with  Walnut  street,  and  expended  large  sums  of  money  laying 
its  track,  acquiring  depot  grounds,  and  erecting  suitable  depot 
buildings;  that  plaintiffs,  and  those  under  whom  they  derive 
their  alleged  title,  had  full  knowledge  of  the  aforesaid  facts,  and 
made  no  objection  to  the  occupancy  of  said  street  by  defendant 
as  aforesaid,  although  they  knew  that  the  use  and  occupancy 
thereof  was  essential  to  enable  the  defendant  to  reach  its  depot 
with  its  trains  and  conduct  its  business.  Wherefore  the  de- 
fendant alleges  that  plaintiffs  are  estopped  from  bringing  their 
action  in  this  cause."  It  is  conceded  In  the  pleadings  that  the 
appellants  hold  the  freehold  to  the  middle  of  the  street,  subject 
to  the  easement  of  the  public  to  use  and  enjoy  it  as  a  street. 

A  street  is  a  highway,  nothing  more,  over  which  the  people 
have  a  right  of  passage.  The  interest  of  the  public  in  it  does 
not  comprehend  any  interest  in  the  soil.  The  right  of  the  free- 
,_  .     hold  is  unaffected  by  establishing  the  highway.     Its 

hu  fH  Id  use  by  every  citizen  must  be  appropriate  for  the 
■trMiiifi-  purpose  for  which  it  was  intended, — that  is,  of  tran- 
JIb^um**""  ^'^'  *'*^  such  stoppage  as  business,  necessity,  acci- 
dent, or  the  ordinary  exigencies  of  travel  may  re- 
quire. The  owner  of  the  freehold  may  make  any  use  of  the  soil 
not  inconsistent  with  the  public  easement ;  and  any  use  of  it  by 
another,  which  is  not  within  the  scope  of  the  easement,  is  an 
infringement  of  his  rights  for  which  he  may  invoke  the  ordinary- 
legal  remedies,  2  Smith,  Lead.  Cas.  144,  167;  Goodtitle  v. 
Alkcr,  I  Burrows,  133 ;  Taylor  v.  Armstrong,  24  Ark,  102,  The 
appellee's  occupancy  and  use  of  the  street  is  an  infringement 
of  the  reversed  rights  of  the  appellants  therein,  unless  it  is 
one  of  the  modes  of  enjoying  the  easement  in  a  street  contem- 
plated in  its  original  dedication.  Upon  this  question  the  au- 
thorities are  divided,  judge  Dillon,  after  a  thorough  and  dis- 
criminating investigation  and  consideration  of  the  authorities, 
concludes  that  "the  weight  of  judicial  authority  at  present 
undoubtedly  is  that  where  the  public  have  only  an  easement  in 
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streets,  and  the  fee  is  retained  bythe  adjacent  owner,  the  legisla- 
ture cannot,  under  the  constitutional  guaranty  of  private  prop- 
erty, authorize  a  steam  railroad  to  be  constructed  thereon 
against  the  will  of  the  adjoining  owner,  without  compensation 
to  him.  In  other  words,  such  a  railway,  as  usually  constructed 
and  operated,  is  an  additional  ser^'itude."  2  Dill.  Mun.  Corp. 
p,  717.  The  question  was  decided  by  the  supreme  court  of 
Massachusetts,  in  the  case  of  Inhabitants  of  Springfield  v.  Con- 
necticut R.  R.  Co.,  4  Cush.  (Mass.)  71,  and  Mr.  Chief  Justice 
Shaw,  delivering  the  opinion  of  the  court,  said  :  "  The  two  uses 
are  almost,  if  not  wholly,  inconsistent  with  each  other;  so  that 
taking  the  highway  for  a  railroad  will  nearly  "supersede  the 
former  use  to  which  it  had  been  legally  appropriated."  The 
court  of  appeals  in  New  York,  in  several  cases,  has  announced 
the  same  conclusion.  In  the  case  of  Wager  v.  Troy  Union  R. 
Co.,  35  N.  Y.  533,  the  court  say:  "  It  is  quite  apparent  that  the 
use  by  the  public  of  a  highway,  and  the  use  thereof  by  a  rail- 
road company,  is  essentially  different.  In  the  one  case  every 
person  is  at  liberty  to  travel  over  the  highway  in  any  place  or 
part  thereof,  but  he  has  no  exclusive  right  of  occupation  of  any 
part  thereof,  except  while  he  is  temporarily  passing  over  it.  It 
would  be  a  trespass  for  him  to  occupy  any  part  of  the  highway 
exclusively  for  any  longer  period  of  time  than  was  necessary 
for  that  purpose  and  the  stoppage  incident  thereto.  But  a  rail- 
road company  takes  exclusive  and  permanent  possession  of  a 
portion  of  the  street  or  highway.  It  lays  down  its  rails  upon, 
.or  imbeds  them  in,  the  soil,  and  thus  appropriates  a  portion  of 
the  street  to  its  exclusive  use,  and  for  its  own  particular  mode 
of  conveyance."  The  same  court,  discussing  the  question  in 
the  case  of  Williams  v.  New  York  Cent.  R.  Co.,  16  N.  Y.  log, 
says:  "The  argument  is  that,  as  he  has  consented  to  the  laying 
out  of  a  highway  upon  his  land,  ergo,  he  has  consented  to  the 
building  of  a  railroad  upon  it;  although  one  of  these  benefits 
his  land,  renders  access  to  it  easy,  and  enhances  its  price,  while 
the  other  makes  access  to  it  both  difficult  and  dangerous,  and 
renders  it  comparatively  valueless.  ...  It  is  the  public  interest 
supposed  to  be  involved  which  begets  the  difficulty,  and  it  is 
just  for  this  reason  that  the  constitution  interferes  for  the  pro- 
tection of  individual  rights,  and  provides  that  private  property 
shall  not  be  taken  for  public  use  without  compensation."  The 
operation  of  the  cars  endangers  others  in  the  use  of  the  highway, 
and  is  always  attended  with  annoyance  and  inconvenience  to 
those  occupying  adjacent  property.  The  rules  above  find  em- 
phatic indorsement  from  the  supreme  court  of  Wisconsin  in  the 
case  of  Ford  v.  Chicago  &  N.  W.  R.  Co.,  14  Wis.  609.  They 
are  approved,  either  directly  or  indirectly,  by  the  courts  of  last 
resort  in  a  large  number  of  the  states,  and  we  think  are  sustained 
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as  well  by  reason  as  authority.  City  of  Denver  v.  Bayer,  23 
Amer.  Law.  Reg.  440,  2  Am.  &  Eng.  Corp.  Cas.  465;  India- 
napolis,  B.  8e  W.  R.  Co.  v.  Hartley,  67  111.  439;  Imlay  v.  Union 
Branch  R.  Co.,  26  Conn.  249 ;  Kucheman  v.  Chicago,  C.  &  D.  R. 
Co.,  46  Iowa,  366 ;  Cooley,  Const.  Lim.  540 ;  Taylor  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  63  Wis.  327. 

When  the  carriages  and  motore  used  in  operating  a  railroad, 
and  their  danger  to  others  using  the  same  highway,  the  inse- 
curity, inconvenience,  and  annoyance  they  occasion  occupants 
o(  atfjacent  lots,  and  the  injury  to  the  use  and  value  of  the  lots, 
are  considered,  the  analogy  between  the  use  of  the  street  for 
ordinary  travel  and  its  use  for  a  railroad  is  entirely  lost.  Such 
being  the  case,  the  right  of  way  of  the  appellee  was  carved  out 
of  the  freehold'  of  the  appellants,  and  not  out  of  the  easement 
controlled  by  the  city  of  Fort  Smith.  Under  the  constitution, 
the  city  of  Fort  Smith  could  not  transfer  it  to  the  appeliee.  The 
xanteiMi  ar-  legislature  could  impart  no  validity  to  such  an  at- 
diuaw  I*  ao  tempted  transfer.  The  third  paragraph  in  the  an- 
af«l*(t«wi*n  swer  did  not  allege  facts  constituting  a  ground  of 
•r  r^  ar  defence.     The  public  interest  in  the  street  is  under 

^"^  the  control  and  supervision  of  the  city,  and  the  ordi- 

nance may  furnish  the  appellee  immunity  from  complaint  or 
prosecution  for  interference  with  the  easement.  It  can  confer 
no  rights  as  against  the  owner  of  the  servient  estate. 

Although  the  appellee  acquired  no  right  of  way  under  the  city 
ordinance  or  act  of  the  general  assembly,  it  was  authorized 
AtqaiHcrnn  legally  to  appropriate  it,  upon  making  compensation 
ii  conatrao-  to  the  Owner.  The  state  had  invested  it  with  its 
RH^^^toH  "S'^^  °^  eminent  domain,  to  be  exercised  at  its  will, 
«iiB«rnoa  upon  compliance  with  that  condition.  It  was  not 
bkIbuibIm  bound  to  consult  the  pleasure  of  the  owner.  His 
*'***■"**  consent  would  not  have  been  required,  nor  his  dissent 
regarded,  if  compensation  had  first  been  made  to  the  owner.  This 
condition  is  imposed  upon  the  right,  for  the  benefit  and  protec- 
tion of  the  owner.  It  is  entirely  for  his  good,  and  has  no  refer- 
ence to  any  public  interest  or  policy.  Such  being  its  object  and 
purpose,  compliance  with  it  may  be  insisted  upon  or  waived,  at 
the  pleasure  of  the  owner.  He  may  arrest  the  first  step  towards 
appropriation,  until  compensation  is  made,  and  to  this  end  the 
law  supplies  abundant  remedies,  or  he  may  permit  the  acts  of 
appropriation  to  proceed  until  it  is  consummated.  In  that 
event  it  does  not  follow  that  he  can  invoke  the  same  remedies. 
A  text-writer  of  high  standing  says  "  that  if  a  land-owner,  know- 
ing that  a  railway  company  has  entered  on  his  land,  and  is 
engaged  in  constructing  its  road  without  having  complied  with 
.the  statute,  remains  inactive,  and  permits  them  to  go  on  and 
expend  large  sums  in  the  work,  he  will  be  estopped  from  main- 
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taining  either  trespass  or  ejectment  for  the  entry,  and  will  be 
regarded  as  having  acquiesced  therein."  2  Wood,  Ry.  Law, 
792.  This  conclusion  is  reached  from  the  principle  announced 
by  Lord  Chanceller  Cottenham  in  the  case  of  Duke  of  Leeds 
V.  Earl  of  Amherst, 2  Phil.  Ch.  117,  123,  that  "if  a  party,  having 
a  right,  stands  by  and  sees  another  dealing  with  the  property 
in  a  manner  inconsistent  with  that  right,  and  makes  no  objec- 
tion while  the  act  is  in  progress,  he  cannot  afterwards  complairt." 
Judge  Redfield  quoted  the  lord  chancellor  with  approval  in 
a  case  involving  the  principle  invoked  in  this,  though  on  a  dif- 
ferent state  of  facts.  He  says:  "In  these  great  public  works 
the  shortest  period  of  clear  acquiescence,  so  as  fairly  to  lead  the 
company  to  infer  that  the  party  intends  to  waive  his  claim  for 
present  payment,  will  be  held  to  conclude  the  right  to  assert 
the  claim  in  any  such  form  as  to  stop  the  company  in  the 
progress  of  their  works,  and  especially  to  stop  the  running  of 
the  road  after  it  has  been  put  in  operation,  whereby  the  public 
acquire  important  interests  in  its  continuance.  The  party  does 
not,  of  course,  lose  his  claim,  or  the  right  to  enforce  it,  in  all 
proper  modes.  He  may  possibly  have  some  rights  analogous  to 
the  vendor's  lien  in  England."  McAuIay  v.  Western  &  C.  R. 
Co.,  33  Vt.  321.  His  conclusion  was  that  a  waiver  barred  the 
action  of  ejectment.  It  is  possible  that  the  facts  in  that  case 
did  not  call  for  the  opinion  delivered;  but,  be  that  as  it  may, 
the  case  was  reviewed  by  the  court  years  afterwards,  when  time 
and  experience  had  given  opportunity  to  test  the  correctness  of 
the  opinions  expressed,  and  they  were,  in  so  far  as  here  quoted, 
approved  in  stronger  language.  The  court  there  say :  "  We 
therefore  hold  that  where  a  railroad  company  has  entered  upon 
land,  and  constructed  its  road,  without  making  compensation 
to  the  land-owner,  and  such  entry  and  construction  were  by  the 
latter's  consent,  that  ejectment  and  trespass  cannot  be  main- 
tained ;  and  the  same  rule  should  apply  where  the  original  entry 
was  without  the  consent  of  the  land-owner,  in  case  he  stands  by, 
and,  knowing  of  the  entry  and  construction,  makes  no  objection 
to  it,  and  permits  the  road  to  be  used  for  years.  He  should, 
under  such  circumstances,  be  held  to  have  acquiesced  therein. 
But  the  owner  should  not  be  deprived  of  compensation  for  his 
land."  Kittell  v.  Missisquoi  R.  Co.,  56  Vt.  109,  20  Am.&  Eng. 
R.  Cas.  165,  The  supreme  court  of  Indiana,  in  a  late  and  well- 
considered  opinion,  announces  the  same  rule.  Midland  R,  Co. 
V.  Smith  (Ind.),  15  N.  E.  Rep.  256.  The  same  views  are  ex- 
pressed by.  the  supreme  court  of  Ohio,  and  in  very  much  the 
same  terms.  They  say:  "Where  a  party  stands  by,  as  we 
must  presume  the  plaintiff  to  have  done  in  the  present  case, 
and  silently  sees  a  public  railroad  constructed  upon  his  land,  it 
is  too  late  for  him,  after  the  road  is  completed,  or  large  sums 


DigiLizedbyGoOglc 


4B8   KEICHEBT  «.   BT.   LOTTIS  AMD  SAN  FRANCISCO   B.   CO. 

have  been  expended  on  the  faith  of  his  apparent  acquiescence, 
to  seek,  by  injunction  or  otherwise,  to  deny  to  the  railroad  com- 
pany the  right  to  use  the  property.  Considerations  of  public 
policy,  as  well  as  recognized  principles  of  justice  between  parties, 
require  that  we  should  hold  in  such  cases  that  the  property  of  the 
owner  cannot  be  reclaimed,  and  that  there  only  remains  to  him 
a  right  of  compensation.  .  ,  .  The  work  being  completed,  the 
public,  as  well  as  those  directly  interested  in  the  road  as  stock- 
holders and  creditors  have  a  right  to  insist  on  the  application  of 
the  rule  that  he  who  will  not  speak  when  he  should  will  not  be 
allowed  to  speak  when  he  would."  Goodin  v.  Cincinnati  W. 
Canal  Co.,  18  Ohio  St.  169.  The  general  doctrine  is  sufficiently 
indicated  in  the  cases  cited,  and  is  abundantly  sustained  in  many 
others.  U.  S.  v.  Great  Falls  Mfg.  Co.,  112  U.  S.  645,  656 ;  Har- 
low  V.  Marquette,  H.  &  O.  R.  Co.,41  Mich,  336;  Pryzbylowicz 
V.  Missouri  R.  R.  Co,,  l^  Fed.  Rep.  492;  Lawrence  v.  Morgan's 
La.  &  T.  R.  &  S.  Co.,  30  Am.  &  Eng.  R.  Cas.  309;  St.  Julien 
V.  Morgan's  La.  &  T.  R.  Co.,  35  La.  An.  924,  33  Am.  &  Eng. 
R.  Cas.  92 ;  New  Orleans  &  S.  R.  Co.  v.  Jones,  68  Ala.  48 ; 
Pettibone  v.  La  Crosse  &  M.  R.  Co.,  i4Wis.443  ;  Nicholson  v. 
New  York  &  N.  H.  R.  Co.,  22  Conn.  74. 

By  authority,  and  upon  principle,  it  would  seem  that  original 
consent  of  the  owner,  and  his  subsequent  unreasonable  acquies- 
cence, should  be  viewed  alike.  In  the  case  of  Cairo  etc.,  R.  Co. 
V.  Turner,  31  Ark.  494-510,  this  court  said:  "If  the  appellee 
was  not  confined  to  the  statute  remedy,  as  it  seems  from  the 
authorities  he  was,  he  should  in  justice  be  required  to  resort  to 
some  remedy  that  would  give  him  the  value  of  his  land,  and 
leave  the  company  in  the  use  of  the  easement."  The  facts  in 
that  case  did  not  call  for  this  expression  of  opinion,  but  it  indi- 
cates that  the  mind  of  the  court  looked  with  approval  upon  the 
line  of  authorities  we  have  here  referred  to.  The  matter  is  inci- 
dentally discussed  by  this  court  in  the  case  of  Organ  v.  Memphis 
&  L.  R.  Co.,  involving  kindred  questions.  In  that  case  the 
court  granted  the  relief  sought,  for  the  reason,  as  stated,  that  it 
could  not  be  said  that  the  party  seeking  it  had  stood,  by  and 
acquiesced  in  the  acts  of  appropriation.  In  that  opinion  the 
views  of  this  court  are  to  some  extent  indicated  as  to  the  rights 
and  remedies  of  the  owner  against  a  company  occupying  his 
lands.  There  are  some  courts  of  high  learning  that  differ  from 
the  views  quoted  ;  but,  after  a  careful  examination  of  the  cases 
cited  in  the  brief  of  appellants  and  many  others  upon  the  sub- 
ject, we  think  they  are  against  the  current  of  authority,  and  not 
sustained  by  reason.  The  complaint  was  filed  September  lO, 
1886.  The  city  ordinance  was  passed  January  2,  1883,  and 
during  that  entire  time  the  record  discloses  no  objection  on  the 
part  of  the  appellants  to  the  use  and  occupation  of  the  street 
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by  the  railroad.  We  think  they  must  be  held  to  have  acquiesced 
in  this  use  and  occupation.  The  fourth  paragraph  of  the  answer 
contains  a  sufficient  defence  to  the  complaint. 

The  appellee  urges  that  no  action  of  ejectment  will  lie  for  the 
burden  imposed  on  the  fee  by  the  railroad,  and  cites  in  support 
two  decisions  of  this  court,— Little  Rock  &  F.  S.  R.  Co.  v.  Mc- 
Gehee,  41  Ark.  202,  20  Am.  &  Eng.  R.  Cas.  82,  and  Benton- 
ville  R,  Co.  V.  Baker,  45  Ark.  252.  The  question  was  not 
involved,  referred  to,  or  discussed  in  either  of  the  cases  cited. 
That  ejectment  is  a  proper  remedy  seems  to  be  borne  out  by  the 
authorities  elewhere,  and  it  is  defeated  in  this  cause  by  the 
voluntary  conduct  of  the  appellants.  Weisbrod  v.  Chicago  & 
N.  VV.  R.  Co.,  21  Wis.  609;  Wager  v.  Troy  Union  R.  Co.,  25 
N.  Y.  534;  Smith  v.  Chicago,  A  &  St.  L.  R.  Co..  6;  111.  191 ; 
Sharpe  v.  St.  Louis  &  S.  E.  R.  Co.,  49  Ind.  296  ;  2  Dill.  Mun. 
Corp.  §  662.  As  the  fourth  paragraph  in  the  answer  set  up  a 
good  defence,  the  judgment  is  affirmed. 

Ejectment  by  Land-owner  to  Recover  Lands  Wrongfully  Occupied. — 
Where  a  railrond  enters  upon  land  without  condemning  it  to  its  use,  the 
proprietor  may  maintain  ejectment  to  recover  possession.  Jones  i/.  New 
Orleans  &  S.  R.  Co.  (Ala.),  14  Am.  &  Eng.  R.  Cas.  Z17  ;  New  Orleans  & 
S.  R.  Co.  1/.  Jones  (Ala.),  2  lb.  425  ;  Smith  v.  Chicago,  A.  &  5t,  L.  R.  Co.. 
67  111.  191 ;  Graham  v.  Columbus  k  I.  C.  R.  Co.,  27  Ind.  260;  Carpenter  . 
V.  Oswego  &  S.  R.  Co.,  24  N.  Y.  655  ;  International  &  G.  N.  R.Co.  v. 
Benito^ (Tex.),  10  Am.  &  Eng.  R.  Cas.  122 ;  Sneil  v.  Wasatch  &  J.  V.  R. 
Co.  (Utah),  14  lb.  475-  So,  too,  ejectment  may  be  maintained  when  the 
co;idemnation  proceedings  are  void  for  want  of  jurisdiction  or  any  other 
cause.  Memphis,  K.  &  C.  R.  Co.  v.  Parsons  Town  Co,,  26  Kan.  503 ;  Kanne 
».  Minneapolis*  St.  L.  R.  Co.,  33  Minn.  419;  Hull  v.  Chicago.  B.  &.Q. 
R.  Co,,  21  Neb.  371 ;  Adams  v.  Saratoga  &  W.  R.  Co.,  10  N.  Y.  328 ;  BoiSe 
w.  Dayton  &  M.  R.  Co.,  3;  Ohio  St.  14;: 

Where  payment  of  the  compensation  has  not  been  made  before  entering 
upon  the  land,  ejectment  will  lie.  Cummins  v.  Des  Moines  &  St.  L.  R, 
Co.  (Iowa),  17  Am.  &  Eng.  R.  Cas.  86;  Conger  v.  Burlington  &  S.  W.  R. 
Co..  41  Iowa,  419;  St.  Joseph  &  D.  C.  R.  Co.  v.  Callender,  13  Kan.  496: 
Dater  v.  Troy  T.  &  R.  Co.,  2  Hil!  (N.  Y.),629;  Pittsburgh  &  L.  E.  R.Co. 
V.  Bruce  (Pa.),  10  Am.  &  Eng.  R.  Cas.  i  ;  Gilman  v.  Sheboygan  &  F.  L. 
R.  Co.,  40  Wis.  653 ;  White  w.  Wabash,  St.  L.  &  P.  R.  Co..  64  Iowa.  281 , 
Kanne  w.  Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  423;  Chicago,  St.  L.  & 
W.  R.  Co.  V.  Gates,  [20  III.  88;  Daniels  v.  Chicago  &  N.  W:  R.  Co.,  35 
Iowa,  129,  But  when  the  constitution  of  the  state  does  not  require  pre- 
payment of  the  compensation  as  a  condition  precedent  to  the  exercise  of 
the  power  of  eminent  domain,  and  the  statute  contains  no  provision  for 
prepayment,  the  land-owner  cannot  maintain  ejectment  because  of  non- 
payment of  the  damages.     Cairo  &  F.  R.  Co.  v.  Turner,  31  Ark.  494. 

Where  the  receiver  of  an  insolvent  railroad  corporation  unlawfully  ap- 
propriates land  to  the  use  of  the  company,  and,  after  the  discharge  of  the 
receiver,  the  company  resumes  control  of  the  railroad  and  retains  posses- 
sion of  and  uses  the  land,  the  owner  can  maintain  an  action  to  recover 
possession,  and  his  right  of  action  is  not  affected  by  a  notice  o£  the  re- 
ceiver requiring  the  presentation  of  claims.  Bloomlield  R.  Co.  v.  Van 
Slike,  107  Ind.  480- 
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Where  the  action  is  brought  upon  the  ground  that  the  damages  assessed 
have  never  been  paid,  although  ilie  action  will  lie,  execution  will  be  stayed 
for  a  reasonable  time  to  allow  tlie  payment  of  the  damafes.  Conger  v, 
Burlington  &  S.  W.  K.  Co.,  41  Iowa,  419.  And  in  PennsyTvania,  where  it 
is  held  that  the  knowledge  of  the  proprietor  that  the  railroad  company 
vas  constructing  its  track,  will  not  estop  him  from  maintaining  ejectment, 
the  court  will,  on  payment  of  costs,  stay  execution  for  a  time  sufficient  to 
permit  oC  the  con<lem nation  of  the  land.  Allegheny  V.  R.  Co.  v.  Colwell 
rPa.).  15  All.  Rep.  927. 


lijectment  may  be  maintained  when  the  company  has  located  its  track 
or  depot  on  land  other  than  that  wliich  it  acquired  title  to  under  agree- 
ment with  the  plaintiff.      Robinson  v.  Pittsburgh  R.  Co.,  57  Cal.  417. 

The  purchaser  at  a  judicial  sale  who  acquires  a  title  unburdened  by  any 
fight  of  way  may  maintain  ejectment  against  a  railroad  eompany  that  had 
wrongfully  constructed  its  track  over  the  land  before  the  time  when  he 


acquired  title,    Chicago  &  I.  R.  Co.  v.  Hopkins,  90  111.  316. 

When,  by  agreement  with  the  company,  the  owner  agrees  to  give  a  rigni 
of  way  subject  to  the  performance  ot  certain  stipulations,  and  retains  the 


legal  title  in  his  own  name,  he  may  maintain  ejectment  in  the  event  of  a 
breach  of  the  conditions.  Hooper  v.  Columbus  &  W.  K.  Co.  (Ala.),  29 
Am.  &  Eng.  R.  Cas.  540. 

Sam« — Notice  to  Quit- — But  if  the  company  has  entered  upon  the  lands 
with  the  owner's  iissent,  though  without  instituting  the  proper  condemna- 
tion proceedings,  ejectment  will  only  lie  after  notice  tothe  company  to 
quit.  Smith  v.  Chicago,  A.  &  St.  L.  R.  Co.,  67  III.  191.  In  Chicago,  B. 
&  Q.  R.  Co.  V.  President,  etc.,  of  Knox  College,  34  III-  195,  it  appeared 
that  the  company  had  entered  uoon  land  in  1854  fur  its  right  of  way,  had 
the  damages  resulting  therefrom  duly  assessed,  and  with  the  consent  of 
the  owner  constructed  and  operated  its  road  on  the  land.  The  owner  of 
the  land  brought  an  action  against  the  company  for  the  assessed  compen- 
sation, and  recovered  judgment  therefor,  which  was  never  satisfied.  In 
1859  he  brought  an  action  for  ejectment  against  the  lessee  of  the  company 
by  whom  the  road  was  being  operated,  j^elii,  that  the  lessee  having  sue- 
ceeded  to  the  rights  of  the  lessor,  and  the  lessor's  entry  having  been  law- 
ful, the  action  could  not  be  maintained  without  notice  to  quit. 

Same — Occupation  of  Street  without  Compansation, — When  an  abutting 
lot-owner  owns  the  fee  of  the  street  to  the  centre  line,  he  can  maintain 
«jectment  against  a  railroad  company  which  has  constructed  its  road  therein 
without  condemning  the  right  of  way  and  making  compensation.  Cox 
v.  Louisville,  N.  A.  &  C.  R.  Co.,  48  Ind.  178;  Terre  Haute  A  S.  E.  R.  Co. 
V.  Rodell  (Ind.l,  10  Am,  &  Eng.  R.  Caa.  284.  Sec  also  Weisbrod  i/.  Chi- 
cago &  N.  W.  R.  Co.,  21  Wis.  602 :  Weyl  v.  Sonoma  Valley  R.  Co.,  69  Cal. 
302.  But  it  has  been  held  that  when  the  use  of  the  street  or  highway  has 
been  authorized  by  the  municipal  authorities,  an  abutting  proprietor  can- 
not bring  ejectment.  EdwardsvJlle  R.  Co.  v.  Sawyer,  92  III.  377,  in  Car- 
penter v.  Oswego  &  S.  R.  Co.,  24  N.  Y.  655,  it  was  held  that,  where  the  pro- 
ceedings for  the  establishment  of  a  street  had  proved  to  be  defective, 
ejectment  would  lie.  at  the  suit  of  the  owner  of  the  land,  against  a  railroad 
company  which  had  constructed  its  road  thereon  with  the  permission  of 
the  city  authorities. 

Where  a  railroad  company  constructs  its  railway  through  the  streets  of 
&  city,  and  uses  the  same  in  the  ordinary  way,  without  any  claim  ot  title 
to  or  Interest  in  the  street  beyond  the  actual  enjoyment  thereof  for  the 
purpose  mentioned,  the  public  using  and  enjoying  the  street  as  such  with- 
out disturbance,  the  premises  cannot  be  said  to  be  "occupied  "  by  the  com- 
pany withi;!  the  provision  of  a  statute  requiring  ejectment  to  be  brought 
against  the  "actual  occupant."    Nor  in  such  a  case  will  the  action  lie  in 


.,  Google 


STBEET — CONSTRUCTIOIf   OF   EAILKOAD — EJEOTMENT.   461 

fovor  of  one  claiming  to  be  the  owner  of  the  soil  and  freehold  of  the  street 
subject  to  the  public  easement  therein  as  a  street,  to  recover  possession  of 
the  railroad  company  on  the  ground  of  its  "  exercising  acts  of  ownership 
on  the  premises  claimed,  orclaimingtitle  thereto,  or  some  interest  therein. ' 
Redfield  v.  Utica  &  S.  R.  Co.,  25  Barb.  (N.  Y.J  54. 

Same—Damagei  for  TreipBii.—ln  an  action  to  recover  possession  of 
land  taken  for  right  of  way,  damages  for  the  trespass  may  he  recovered. 
Birge  V.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa),  20  Am.  &  Eng.  R.  Cas.  291. 

S«Fiie — Effect  of  Acquiescence  in  Conitruction  of  Road.— The  owner  of 
land,  who  stands  by  without  objection  and  sees  a  railroad  constructed 
over  it,  cannot,  after  the  road  is  completed,  or  large  expenditures  have 
been  made  thereon  upon  the  faith  of  his  apparent  acquiescence,  maintain 
ejectment  against  the  company  on  the  ground  that  he  has  never  been  com- 
pensated. He,  however,  does  not  thereby  lose  his  right  to  recover  com- 
pensation by  the  usual  statutory  proceedings  or  by  action  at  law.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Soltweddle  (Ind.).  36  Am.  &  Eng.  R.  Cas.  577: 
Bravardw.  Cincinnati,  H.  &  I.  R.  Co.,  115  Ind.  i;  Indiana,  B.  &W.  R.Co. 
V.  Allen,  113  Ind.  308;  St.  Julien  v.  Morgan's  L.  &  T.  R.  Co..  35  La.  An. 
014:  Kan^a  v.  St.  Louis,  L.  &  W,  R,  Co.,  76  Mo.  207;  Palerson,  N.  & 
N.  Y.  R.  Co.  V.  Kamlah,42  N.J.  Eq.  93;  Goodin^-.  Cincinnati  &  W.  Canal 
Co.,  18  Ohio  St.  169;  Tompkins  v.  Augusta  &  K.  R.  Co.,  21  S.  Car.  420; 
Knapp  V.  McAuIey.  39  Vt.  275 :  McAuley  v.  Western  Vt.  R.  Co.,  33  Vt. 
311 ;  Taylor  v.  Chicago.  M.  &  St.  P.  R.  Co.  (Wis.),  22  Am.  &  Eng.  R.  Cas. 
123 :  Pryzbylowica  v.  Missouri  River  R.  Co .  17  Fed.  Rep.  492. 

Where  the  plaintiff,  with  full  knowledge  of  the  circumstances,  aflows  a 
nilroad  company  to  proceed  With  the  construction  of  the  road,  makes  no 
objection,  and  takes  part  in  the  condemnation  proceedings  with  a  view  to 
obtaining  an  increase  of  the  compensation,  he  cannot  thereafter  maintain 
ejectment  to  recover  possession  of  the  land.  Gray  v.  St,  Louis  &  S.  F.  R. 
Co.  (Mo,),  22  Am.  &  Eng.  R.  Caa.  106;  Provoli  v.  Chic^o,  R.  I.  &  P.  R. 
Co..  57  Mo.  2s6;  St.  Louis.  A.  &  T.  H.  R.  Co.  v.  Karnes  (111.),  10  Am.  & 
Eng.  R.  Cas.  39.  But  in  Iowa  it  has  been  held  that  the  mere  fact  that  the 
owner  of  land  stood  by  and  permitted  a  railway  company  to  enter  upon 
it  and  construct  its  road  does  not  estop  him  from  maintaining  an  action 
of  ejectment  against  it.  Conger  v.  Burlington  &  S.  W,  R.  Co..  41  lona, 
419. 

And  it  would  appear  that  acquiescence  in  the  occupation  of  the  land  by 
the  railroad  company  will  not  be  Inferred  when  the  owner  had  no  knowl- 
edge of  the  trespass  until  long  after  it  bad  been  committed.  Both e  v. 
Dayton  &  M.  R.  Co.,  37  Ohio  St.  147. 

But  where  it  appeared  that  plaintiff  was  a  promoter  of  the  company,  and 
owned  about  one  fifth  of  the  stock ;  that  he  permitted  the  company  to  lay 
its  track  across  his  lands  without  making  any  claim  for  compensation  or 
attempting  to  have  the  damages  assessed ;  and  that  he  took  an  active  part 
in  issuing  and  disposing  of  mortgage  bonds  to  satisfy  which  the  road  was 
sold, — it  was  held  that  plaintiff  was  estopped  from  bringing  ejectment. 
Omaha  &  N.  W.  R.  Co.  v.  Redick  (Neb.),  17  Am.  &  Eng.  R.  Cas.  107. 

Where  the  owner  obtains  a  reversal  of  the  condemnation  proceeding* 
and  commences  an  action  to  recover  possession  of  the  land,  the  mere  fact 
of  delay,  without  proof  of  knowledge  or  acquiescence  in  the  acts  of  the 
company,  will  not  estop  him  from  maintaining  the  action.  Bothe  v.  Day- 
ton A  M.  R.  Co..  37  Ohio  St.  147- 

Conttruction  of  Railroad  In  Street—Injunction.— An  abutting  lot-owner, 
on  a  street  along  which  the  defendant  company  was  about  to  construct  a 
lailway  track  under  the  anthority  of  a  municipal  ordinance,  filed  a  bill  to 
«njoin  the  company,  from  proceeding  with  the  construction,  on  the  ground 
that  bis  property  would  be  damaged,  and  that  compensation  had  not  been 
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made  by  the  company  as  required  by  art.  2.  |  21,  of  the  Missouri  Constitu- 
tion. l4o  application  for  a  temporary  injunction  was  made,  and  in  the 
mean  time  the  track  was  laid  and  put  in  operation.  J/r/d.  on  final  hear- 
inp,  that  plaintiff  was  not  entitled  to  an  injunction  and  must  be  left  to  c*- 
tain  liis  remedy  by  an  action  for  damages.  D.  M.  Osborne  &  Co.  v.  Mis- 
souri Pac.  R.  Co.,  37  Fed.  Rep.  830, 


Louisville,  New  Orleans  and  Texas  R.  Co. 

{Mississippi  Supreme  Court.  April  15,  1889.) 

Stroot— Conttruetfon  of  Railroad -Coi^pansation  to  Abutting  Lot^wnen— 
Tltl«  to  Faa. — A  railroad  is  not  one  of  the  legitimate  uses  of  a  public 
street,  and  the  owner  of  property  abutting  lipon  a  Street  in  which  a  steam 
railroad  has  been  constructed  is  entitled  to  compensation  whether  he 
owns  the  fee  of  the  street  or  not. 

Appeal  from  Circuit  Court,  Warren  County. 

Action  again.st  the  Louisville,  New  Orleans  &  Texas  R.  Co. 
to  recover  damages  for  injuries  to  property  belonging  to  plain- 
tiff caused  by  the  construction  of  defendant's  railroad  upon  a 
public  street  in  the  city  of  Hicksville.  A  demurrer  to  the  com- 
plaint having  been  sustained,  the  plaintiff  appealed. 

Murray  F.  Smith  for  appellee. 

Dabney  McCabe  &  Anderson  and  John  N.  Bush  for  appellant. 

Arnold,  C.J. — Whether  the  abutting  owner  of  land  on  a 
public  street  has  such  interest  in  the  street  as  to  require  con- 
demnation, or  his  consent,  before  the  street  can  be 
fug'iM^^ur  lawfully  used  by  a  railroad  company  for  constructing 
to  cDnpHii-  its  track  and  operating  its  trains  on  the  street,  and 
tiiiB Hodw.Mtd  to  enable  him  to  recover  compensation  for  injuries 
"""*  sustained  on  account  of  the  street  being  used  for 
such  purpose,  is  an  open  question  in  this  state.  There  was 
some  consideration  of  the  subject  in  Donnaher  v.  State,  8 
Smedes  &  M,  649,  and  in  New  Orleans,  J.  &  G.  N.  R.  Co.  v. 
Moye,  39  Miss,  374,  but  the  question  was  not  decided  in  either 
case.  In  a  few  states,  notably  in  Pennsylvania,  such  right  in 
the  attingent  owner  is  denied ;  but  generally  there  is  a  juster 
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appreciation  and  better  definition  of  private  rights  and  interests 
in  regard  to  the  matter. 

It  is  obvious  that  the  right  of  the  adjacent  owner  to  the  free 
use  of  the  street  on  which  his  property  is  located  imparts  value- 
to  the  property,  and  that  to  deny  or  restrict  his  use  of  the 
street,  by  unusual,  dangerous,  and  permanent  obstructions  and 
appliances  placed  in  the  street,  would  seriously  affect  the  value 
and  enjoyment  of  his  property.  While  the  general  public  might  be 
benefited  by  the  existence  of  such  obstruct  ions  and  appliances,  the 
adjoining  owner  might  be  greatly  damaged,  if  not  ruined,  by  them, 
if  the  law  afforded  him  no  remedy.  Of  such  disadvantages,  if 
any,  as  may  result  from  the  use  of  the  street  by  the  public  in 
the  manner  in  which  public  streets  are  ordinarily  used,  he  could 
not  complain  :  but  it  seems  clear  that  the  construction  and 
operation  of  a  railroad  in  the  street  in  front  of  his  property, 
without  his  consent,  and  without  his  being  compensated,  would 
be  an  invasion  of  his  legal  rights.  This  conclusion  follows  In- 
evitably, unless  railroads  are  among  the  objects  for  which 
public  streets  are  originally  designed.  Can  railroads  be  said  to 
be  among  such  objects? 

A  street  is  a  public  thoroughfare  or  highway,  established  for 
the  accommodation  of  the  public  generally,  in  passing  from 
place  to  place,  and  for  such  other  incidental  uses  as 
are  ordinarily  made  of  public  streets, — such  as  laying  ^^"ili^ii' 
drains,  sewers,  gas  and  water  pipes,  and  the  like,  parpoufbr 
Public  streets  are  for  the  use  and  benefit  of  all,  and  "hi«k"tre«t 
no  one  has  any  exclusive  rights  and  privileges  therein.  rit»bi'fiid.  ' 
They  are  free  to  all  upon  like  conditions,  and  sub- 
ject to  use  by  any  means  of  locomotion  which  is  not  destructive 
of  the  common  uses  and  ordinary  methods  of  travel.  If  this  is 
true,  a  railroad  does  not  fall  within  the  purposes  for  which  pub- 
lic streets  were  originally  established,  and  the  occupation  of  a 
public  street  by  a  railroad  is  an  additional  servitude  on  the 
land,  and  a  perversion  of  the  street  from  its  original  purposes. 
The  introduction  of  a  new  motive  power,  would  not,  perhaps, 
be  material ;  but  a  railroad  requires  a  permanent  structure  in 
the  street,  the  use  of  which  is  private  and  exclusive.  It  confers 
upon  an  individual  or  corporation  rights  and  privileges  in  the 
street  which  are  incompatible  with  those  of  the  public  and  of 
adjacent  proprietors.  To  hold  that  a  railroad  is  one  of  the 
legitimate  uses  of  a  public  street  leads  to  the  inconsistency  that 
the  street  may  be  monopolized  by  a  corporation  or  an  individ- 
ual, and  filled  with  parallel  tracks  which  would  practically  ex- 
clude all  ordinary  travel,  and  still  be  said  to  be  devoted  to  the 
ordinary  uses  of  a  public  street.  Lewis,  Em.  Dom.  §  iii  ;  I 
Hare,  Const.  I^aw,  362 ;  Cooley,  Const.  Lim.  678. 
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"  When  the  owner  of  a  tract  ol  land  lays  the  same  out  into  lots 
and  streets,  and  sells  the  lots,  the  purchasers  of  such  lots 
acquire,  as  appurtenant  thereto,  a  private  right  of  way  and  ac- 
cess over  the  streets.  This  private  right  arises  without  any  ex- 
press grant,  and  in  the  absence  of  any  statute.  The  law  pre- 
sumes that  the  parties  had  in  mind  the  advantages  to  be  de- 
rived from  the  use  of  the  proposed  streets,  and  implies  a  right 
to  such  use  as  a  part  of-  the  grant.  ...  If  several  persons, 
owners  of  distinct  parts  of  a  tract,  should  join  in  laying  the 
same  out  into  lots  and  streets,  the  result  would  be  the  same.. 
The  law  would  imply  the  grant  of  mutual  easements  of  way  and 
access,  appurtenant  to  the  respective  lots,  ...  in  the  absence 
of  any  statute  or  express  mention  of  such  easements.  These 
private  rights  or  easements  are  the  presumed,  as  well  as  the 
real,  consideration  for  the  grant  or  dedication  of  a  part  of  the 
tract  to  public  use.  ...  If,  instead  of  making  a  gift  of  the 
streets  to  the  public,  the  proprietors  should  voluntarily  grant 
the  streets  for  a  consideration  agreed  upon  and  paid  by  the 
public,  it  would  still  be  true  in  fact,  and  therefore  presumed 
by  law,  that  in  fixing  the  consideration  to  be  paid  the  parties 
had  in  mind  the  advantages  to  be  derived  from  the  use  of  the 
street ;  that  is,  the  consideration  to  each  proprietor  would  be 
the  right  to  make  use  of  the  streets  in  connection  with  his  lots, 
and  a  certain  sum  of  money  paid."  I.ewis,  Em.  Dom.  g  114. 
If  the  streets  are  established  by  the  exercise  of  the  right  of 
eminent  domain,  the  effect,  in  principle,  should  not  be  differ- 
ent,   lb. 

The  laying  out  of  a  public  street  creates  two  co-existent 
rights,' — one  belonging  to  the  public,  to  use  and  improve  the 
BiRktofiot-  street  for  the  ordinary  purposes  of  a  street;  the 
owntnaad  Other,  to  the  abutting  owner,  to  have  access  to  and 
■mI^'"  i^o^   his  property  over  the  street,  and  to  make  such 

use  of  the  street  as  is  customary  and  reasonable. 
Both  are  valuable,  and  the  one  as  inviolable  as  the  other.  It 
would  be  as  unjust  and  unwarranted  for  the  public  to  use  and 
appropriate  the  street,  so  as  to  impair  or  destroy  the  rights  of 
the  abutting  owner,  without  his  consent,  and  without  compen- 
sation, as  it  would  be  for  him,  by  a  like  course  of  conduct,  to 
impair  or  destroy  the  rights  of  the  public.  So  that  it  appears 
that  the  abutting  owner  has  special  interests  and  rights  in  a 
public  street,  which  are  valuable  and  indispensable  to  the 
proper  and  beneficial  enjoyment  of  his  property.  His  right  to 
use  the  street  as  a  street  is  as  much  property  as  the  street  itself, 
and  neither  the  public,  nor  a  corporation,  nor  an  individual,  can  ' 
lawfully  deprive  him  of  it,  against  his  will,  without  compensa- 
tion.    If  the  street  is  needed  for  the  purpose  of  a  railroad,  or 
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for  any  other  purpose  inconsistent  with  the  ordinary  uses  of  a 
public  street,  the  rights  and  interests  of  the  abutting  owner 
must  be  obtained,  with  his  consent,  or  by  the  exercise  of  the 
right  of  eminent  domain,  as  in  other  cases  of  taking  private 
property  for  4)ublic  use.  Haynes  v.  Thomas,  7  Ind.  38  ;  Tate 
V.  Ohio  &  M.  R.  Co.,  lb.  479 ;  Crawford  v.  Village  of  Delaware, 
7  Ohio  St.  459;  Burlington  &  M.  R.  Co.  v.  Reinhackle,  ij  Neb. 
279,  14  Am.  and  Eng.  R.  Cas.  169 ;  Lahr  v.  Metropolitan  Ele- 
vated R.  Co.,  104  N.  Y.  268.  If  the  rights  of  the  abutting 
owner  may  be  taken  from  him  without  his  consent,  and  with- 
out compensation,  "a  system  has  been  inaugurated,"  says  the 
court  of  appeals  of  New  York,  "which  resembles  more  nearly 
legalized  robbery  than  any  other  form  of  acquiring  property." 

The  weight  of  judicial  authority  undoubtedly  is  that  where 
the  public  have  only  an  easement   in  the  street,  and  the  fee  of 
the  soil  of  the  street  is  retained  in  the  abutting  owner,  caapaaiaUM 
under  the  constitutional  guaranty  of  private  prop-  ■v^er* 
erty,   a   steam    railroad   cannot    be    lawfully    con-  tolrtllfl'ttoi 
structed  and  operated  thereon,  against  his  will,  and  af  ndirsu 
without  compensation.     Lewis,  Em.  Dom.  §§  113,  ''****ll?!lj|^ 
1 1 S  ;  I  Hare,  Const,  Law,  362 ;  Mills,  Em,  Dom.  (2d  ^  «■•«  Mt. 
ed.l  §  204;  2  Dill.  Mun.  Corp.  (3d  ed.)§  725. 

A  distinction  is  made  by  some  of  the  authorities,  in  cases 
where  the  fee  in  the  soil  of  the  street  is  in  the  public,  the  state, 
county,  or  city,  and  where  it  remains  in  the  abutting  owner; 
and  in  the  first  case  the  right  of  the  abutting  owner  to  compen- 
sation is  denied,  and  in  the  latter  it  is  recognized  and  allowed. 
We  perceive  no  well-founded  difference  in  principle  in  such  dis- 
tinction. If  the  fee  is  in  the  public,  it  is  held  in  trust,  expressly 
or  impliedly,  that  the  land  shall  be  used  as  a  street,  and  it  can- 
not be  applied  to  any  other  purpose  without  a  breach  of  trust. 
It  is  only  where  the  fee  is  in  the  public,  free  from  any  trust  or 
duty,  that  it  may  be  disposed  of  for  any  purpose  that  the  public 
may  deem  proper.  Whether  the  abutting  owner  has  simply  an 
easement  in  the  street,  while  the  fee  is  in  the  public  or  in  some 
other  owner,  or  whether  he  has  both  the  fee  and  an  easement, 
he  is  equally  entitled  to  require  that  nothing  shall  be  done  in 
derogation  of  his  rights,  1  Hare,  Const.  Law,  370,  375  ;  Lewis, 
Em.  Dom.  §§  114,  115 ;  Barney  v.  Keokuk,  94  U.  S.  324;  St, 
Paul  &  P,  R.  Co.  V.  Schurmeir,  7  Wall,  (U,  S.)  272;  Story  w. 
N.Y.  Elevated  R.  Co.,  90  N.  Y.  123;  i  Ror.  R.  R.  524,  7  Am.  & 
Eng.  R.  Cas.  596;  Haynes  v.  Thomas,  7  Ind.  38;  Anderson  v. 
Turbeville,  6  Cold.  Tenn,  150;  Railroad  Co.  v.  Steiner,  44  Ga.« 
546 ;  Crawford  v.  Village  of  Delaware,  7  Ohio  St.  459. 

It  is  apparent  that  there  is  a  difference  between  the  ordinary 
horse  railway  and  the  ordinary  steam  railway,  with  reference  to 
88  A.  &  £.  R.  Cos.— 80 
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their  use  of  a  public  street ;  but  whether  the  difference  is  only 
one  of  degree  we  are  not  called  upon  to  decide  in  this  case. 
Judgment  reversed,  demurrer  overruled,  and  cause  remanded. 

Conttruotlonof  Railroad  in  StrMt-Whan  Abutting  Lot-o^nar  it  Entitlad 
to  Compentatlort.— See  Iron  Mountain  R.  Co.  v.  Bingham  (Tenn.),  astie, 
p.  444.  and  note,  p.  453. 


Pennsylvania  Schuylkill  Valley  R.  Co. 

V. 

Walsh  et  ai. 
ifefmsyhtania  Suprtnu  Court.  March  18,  1889.) 

8tn*t — Conttructlon  of  Railroad — Comp«nsatlon  of  Prop«rtyowiian — 
Injury  to  Accait. — If  a  railroad  track  is  laid  so  close  to  the  curb-stone  on 
the  side  of  the  street  next  to  the  plaintiff's  property  that  the  access  thereto, 
if  not  actually  cut  off,  is  rendered  dangerous,  plaintiff's  property  is  "in- 
jured "  by  the  construction  of  the  railroad  within  the  meaning  oE  the  pro- 
vision in  the  Pennsylvania  constitution,  and  not  merely  by  the  use  and 
operation  of  the  road  :  and  the  plaintiH  is  entitled  to  compensation  for  tbe 
injury  resulting  therefrom. 

Error  to  Court  of  Common  Pleas,  Montgomery  County. 

Action  by  Maurice  A.  Walsh  and  others,  executors,  against 
the  Pennsylvania  Schuykill  Valley  R.  Co.  to  recover  compensa- 
tion for  injuries  to  property  belonging  to  plaintiffs  situated  in 
the  borough  of  Norrislown.  A  verdict  having  been  returned 
for  the  plaintiffs  and  a  motion  for  a  new  trial  overruled,  the 
defendants  sued  out  a  writ  of  error. 

C.  H.  Stinson  for  plaintiff  in  error. 

John  G.  Johnson  and  Charles  Hunsicker  for  defendants  in 


Paxson,  C.J. — While  there  are  numerous  assignments  of  error 
in  this  case,  the  fifth  presents  the  only  question  which  requires 
Ganiutei.  discussion.  The  defendant  below  asked  the  court  to 
instruct  the  jury  that  "  there  can  be  no  compensation 
for  injury  to  persons  or  property  unaccompanied  with  n^- 
ligence  arising  from  the  operation  or  use  of  the  defendant's  rail- 
road, constructed  on  a  public  street  in  the  borough  of  Norris- 
lown, and  so  authorized  by  law,  when  no  land  is  taken  from  the 
plaintiff,  nor  the  grade  of  the  street  changed  by  excavation  or 
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embankments  by  the  defendant  in  front  of  the  plaintiff's  prem- 
ises, as  distinguished  from  its  construction ;  and  if  the  jury  does 
not  find  negligence  on  the  part  of  the  defendant  causing  such 
injury,  the  plaintiff  is  not  entitled  to  a  verdict;"  which  point  the 
court  below  answered  as  follows :  "  Refused,  It  is  true  that  the 
ordinary  and  proper  use  of  a  railroad  cannot  be  regarded  as  an 
element  of  damages  unless  the  construction  of  the  railroad 
interferes  with  the  property  of  the  plaintiffs;  but  we  cannot  say 
that  if  the  jury  find  that  this  railroad  is  not  negligently  operated, 
they  must  find  a  verdict  against  the  plaintiff."  The  plaintifTs 
below  are  the  owners  of  a  certain  property  situated  in  the 
borough  of  Norristown,  having  a  front  of  about  196  feet  on 
Lafayette  street.  Upon  this  property  there  is  a  church  building 
about  30  feet  back  from  said  street,  in  the  rear-basement  of 
which  is  a  school-room ;  a  parsonage  about  40  feet  back  from 
said  street ;  and  three  tenement-houses  on  the  line  of  said  street. 
The  defendant  company  has  constructed  its  railroad  upon 
Lafayette  street,  and  has  laid  its  tracks  close  to  the  curb-stone 
in  front  of  said  church,  parsonage,  and  tenement-houses,  and  has 
since  continuously  and  constantly  run  locomotives  and  trains  of 
passenger  and  freight  cars  over  said  tracks.  This  action  was 
brought  in  the  court  below  for  damages  arising  from  the  erection 
and  construction  of  the  defendant's  road ;  the  allegations  being 
that  said  street  or  highway  is  "  obstructed,  closed,  and  destroyed, 
and  all  access  to  the  front  of  said  messuage  and  tenement,  par- 
sonage, church  edifice,  and  school  is  prevented,  cut  off,  and  taken 
away,  and  the  same  rendered  difHcult  and  dangerous  of  approach, 
and  the  said  parsonage,  church  edifice,  and  school  remained  unfit 
and  unsafe  for  use  as  a  parsonage,  church,  and  school,  and  their 
value  was  wholly  and  totally  destroyed." 

We  have  recently  discussed  so  fully  the  question  of  conse- 
quential injuries  resulting  from  the  erection  and  construction  of 
railroads  that  a  further  elaboration  of  the  subject  is  ,j|  ^^  ^  j.^. 
deemed  unnecessary.  Our  latest  case  is  Penn.  R.  Co.  ■««■  nrNue- 
■V.  Marchant,  1 19  Pa.  St.  541,  33  Am,  &  Eng,  R.  Cas,  (■•■ti»ii»- 
1 16,  in  which  it  was  held  that  the  word  "  injury,"  (or  ^"  "" 
"injured")  as  used  in  section  8,  art.  16,  of  the  constitution, 
means  such  a  legal  wrong  as  would  be  the  subject  of  an  action 
for  damages  at  common  law;  that  for  such  injuries  both  cor 
porations  and  individuals  now  stand  upon  the  same  plane  of 
responsibility.  In  that  case,  as  in  the  prior  case  of  Penn.  R. 
Co.  V.  Lippincott,  116  Pa.  St.  472,  30  Am.  &  Eng.  R.  Cas.  399, 
there  was  no  injury  to  the  property  by  reason  of  the  erection 
and  construction  of  the  road,  and  we  held  that  the  constitutional 
provision  was  not  intended  to  apply  to  injuries  which  were  the 
result  merely  of  the  operation  of  the  road,  as  distinguished  from 
its  construction :  and  that  in  such  case  there  could  be  no  recovery 
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for  the  annoyance  of  smoke,  noise,  and  cinders,  etc.,  caused  by 
the  running  of  the  company's  trains,  unaccompanied  with  neg- 
ligence. In  other  words,  that  the  injuries  resulting  from  the 
exercise  of  a  lawful  business,  in  a  lawful  manner,  without  neg- 
ligence and  without  malice,  are  damnum  absque  injuria. 

We  cannot,  however,  apply  that  rule  to  this  case  for  obvious 
reasons.  In  Penii.  R.  Co,  v.  Lippincott,  and  Penn.  R.  Co.  v, 
Marchant,  supra,  as  in  this  case,  there  was  no  actual 
P*"**™""  taking  of  any  portion  of  the  plaintiffs  property.  But 
irhM trwk la-  there  the  analogy  ceases.  In  the  cases  cited  there 
tarftrMnith  was  no  injury  by  reason  of  the  construction  of  the 
I^JJ^"*  road  ;  here  there  was  an  injury,  and  a  serious  one, 
the  direct  result  of  the  construction.  The  track  was 
laid  close  to  the  curb-stone  on  the  side  of  the  street  next  to  the 
plaintifis'  property,  by  means  of  which  the  access  thereto,  if  not 
actually  cut  off,  was  rendered  dangerous.  In  this  respect  the 
case  is  upon  all  fours  with  Penn.  R.  Co.  v.  Duncan,  1 1 1  Pa.  St. 
352,  29  Am.  &  Eng.  R.  Gas.  354,  and  County  of  Chester  v. 
Browcr,  117  Pa.  St.  0^7.  It  was  ui^ed,  however,  that  the  mere 
laying  down  of  the  tracks  in  front  of  the  plaintiff's  property  was 
not,  of  itself,  an  injury;  that  it  was  a  benefit,  in  view  of  the  fact 
that  the  street  had  been  greatly  improved  by  having  been 
repaved  with  Belgian  blocks  in  a  superior  manner;  and  that  the 
injury  was  solely  the  result  of  the  use  and  operation  of  the  road. 
This  is  plausible,  but  unsound.  Where  the  question  is  the  ob- 
struction of  access  to  a  property  by  the  building  of  a  railroad,  it 
is  impossible  to  separate  the  construction  from  the  operation  of 
the  road.  Such  a  doctrine  would  be  a  misapplication  of  the 
rule  laid  down  in  Penn.  R.  Co.  v.  Marchant,  supra.  It  would  be 
an  unsavory  technicality  to  hold  that  a  railroad  laid  down  by 
the  curb  in  front  of  a  man's  door,  with  trains  constantly  passing 
and  repassing,  did  not  interfere  with  his  access  to  his  house,  and 
was  not  an  injury  caused  by  the  construction  of  the  road.  No 
authority  for  such  a  .proposition  can  be  found  in  anything  this 
court  has  ever  said.  We  are  of  opinion  that  in  the  case  in  hand 
there  was  an  injury  arising  from  the  erection  and  construction. 
This  being  so,  it  stands  upon  the  same  footing  as  to  consequential 
injuries  as  if  there  had  been  an  actual  taking  of  a  portion  of  the 
plaintiRs'  property. 

Judgment  affirmed. 

Conttruetion  of  Railroad  In  Strevt— Whan  Abutting  Lot.«wn«r  Is  EntHIod 
■to  Compentatlon.— See  Iron  Mountain  R.  Co.  v.  Bingham  (Tenn.),  anU. 
p.  444,  note,  p.  452 ;  Theobald  v.  Louisville,  N.  O.  &  T.  B.  Co.  (Miss.). 
ante,  p.  462. 

Street— Const  ruction  of  Railroad — Compentation  to  Abutting  Lotvwnar. 
— In  Kentucky,  whether  an  abutting  lot -owner  owns  the  fee  of  the  street 
subject  to  the  public  use  or  not,  he  cannot  recover  damages  for  the  con- 
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stniction  of  a  railroad  which  result  from  the  mere  inconvenience  arising 
from  the  use  of  the  street  by  the  raiiroad  company.  It  is  only  when  the 
use  of  the  street  by  the  railroad  company  interferes  with  the  reasonable  use 
«f  it  in  the  usual  mode  and  atlects  the  owner's  right  of  access  thai  he  ia 
entitled  to  compensation.  Even  if  he  has  suffered  injury  from  an  inter- 
ference with  his  right  to  use  the  street,  an  injunction  gainst  the  railroad 
-company  will  only  oe  granted  when  the  evidence  clearly  shows  the  exist- 
ence of  the  right  and  its  invasion,  and  that  such  a  remedy  is  necessary  to 
adequate  relief.  Hylandw.  Short  Route  Ry.  Transf.  Co.,  Ky.  Ct.  App.. 
March  9,  1889;  citing  Cosby  w.  Owensboro  &  R.  R.  Co.,  10  Bush  (Ky.), 
288 ;  Bulton  v.  Short  Route  Ry.  Tranaf.  Co.  (Ky.).  32  Am.  &  Eng.  R.  Caa. 
256;  Lexington  &  O.  R.  Co.  v.  Applegate.  8  Diina  (Ky.),  289, 

Same— Obttructiort  of  Egrest  and  ingrau  Ntfcettary. — In  Kansas,  where 
a  person  owns  lots  abutting  on  a  city  street  along  which  a  railroad  com- 
pany has  constructed  and  is  operating  its  line  by  authority  of  the  city 
council,  there  must,  to  warrant  a  recovery  of  damages,  be  sucli  a  practical 
obstruction  of  the  street  in  front  of  the  lots  that  the  owner  is  denied  in- 

fress  and  egress  to  and  from  them.  Kansas,  N.  &  D.  R.  Co.  v.  Cuyken- 
all,  Kan,  Sup.  Ct.,  July  j,  i88g.  The  court  said  :  "The  question  involved 
in  this  case  has  been  the  subject  of  much  consideration  in  this  court,  and 
three  opinions  have  been  rendered  that  marie  with  some  degree  of  reason- 
able certainty  the  line  between  the  liability  and  non-liabihty  of  railroad 
companies  whose  lines  are  constructed  along  public  streets  to  abutting 
owners  for  damages.  These  cases  are  Atchison  &  N.  R.  Co.  v.  Garslde, 
ro  Kan.  552  ;  Central  Branch  U.  P.  R.  Co.  -v.  Andrews,  30  Kan.  590,  14 
Am,  &  Eng,  R.  Cas.  248;  Ottawa,  O.  S.  &  C.  G.  R.  Co.!/.  Larson, 40  Kan. 
301.  The  rule  to  be  deduced  from  these  cases,  and  from  what  has  been 
said  by  the  court  in  the  cases  of  Central  Branch  U.  P.  R.  Co.  v.  Twine, 
33  Kan.  58s  ;  Kansas  City  &  O.  R.  Co.  v.  Hicks.  30  Kan.  288,  14  Am.  & 
Eng.  R.  Cas.  100:  and  Heller  v.  Atchison,  T.&  S.  F.  R.  Co.,  28  Kan.  625, 
7  Am.  &  Eng.  R.  Cas.  636, — is  that,  in  order  to  justify  a  recovery  for 
damages  by  the  abutting  lot-owner,  there  must  be  such  a  practical  obstruc- 
tion of  the  street  in  front  of  the  lots  that  the  owner  is  denied  ingress  and 
egress  to  and  from  them.  While  the  title  to  the  streets  is  in  the  county. 
the  legislature  has  given  to  the  city  government  the  p()wer  of  full  control. 
The  abutting  lot-owner  has  no  greater  right  to  the  use  of  the  public  street 
than  a  railroad  company  that  has  been  authorized  to  construct  its  line 
along  it.  Each  must  respect  the  use  of  the  other,  but  nothing  short  of  a 
practical  obstruction  of  the  use  by  one  will  be  a  cause  of  action  to  the 
other.  A  railroad  is  not  an  unreasonable  obstruction  to  the  free  use  of  a 
street,  but  rather  a  new  and  improved  method  of  using  the  same,  and 
germane  to  its  principal  object  as  a  passage-way,  like  the  electric,  steam- 
motor.and  horse-car  lines.  Mills.  Em.  Dom.  g  199;  Briggs  w,  Lewiston 
&  A.  H.  R.  Co.,  79  Me.  363,  32  Am.  &  Eng.  R.  Cas.  167;  Slaiien  v.  Des 
Moines  V.  R.  Co.,  29  Iowa,  149.  So  that,  if  the  location  and  construction 
of  the  line  of  railroad  is  authorized  by  the  city  council,  and  its  location  in 
the  street  is  such  as  to  give  the  lot-owner  ingress  and  egress  to  and  from 
his  lots,  such  use  of  the  street  by  the  railroad  company  does  not  interfere 
with  the  use  of  the  lot-owner,  and  consequently  he  cannot  recover  for 
those  remate  and  indirect  inconveniences  "arising  from  smoke,  noise,  offen- 
sive vapors,  sparks,  fires,  shaking  of  the  ground."  and  other  annoy  an  ces, 
Carside  Case,  10  Kan.  552.  But  where  the  location  of  the  track  is  such 
that  space  enough  is  left  in  the  street  in  front  of  the  lots  of  the  abutting 
owner  so  that  he  can  pass  between  the  sidewalk  and  track,  and  the  railroad 
is  operated  in  a  legal  and  proper  manner,  the  lot-owner  cannot  recover, 
because  the  space  within  which  he  has  heretofore  passed  from  and  to  hia 
lots  is  restricted.    There  are  cases  in  which  a  different  rule  would  be  ap- 
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plied,  as  where  the  city  council  has  not  authorized  the  use  o(  the  street 
by  the  railroad  company,  or  where  the  railroad  is  operated  in  an  illegal 
and  wrongful  manner,  or  where  the  railroad  company  has  practically  ob- 
structed the  whole  street  so  that  no  one  can  pass  and  repass ;  hut  the  facts 
■n  this  case  call  for  the  application  of  the  rule  as  laid  down  above.  The 
jury  specially  find  that  there  is  a  part  of  the  street  immediLttely  in  front  of 
the  lots  ownei  and  occupied  by  the  defendant  in  error,  and  outside  of  the 
sidewalk,  15  feet  in  width,  between  the  sidewalk  and  the  side  of  the  rail- 
road, that  is  open  for  use,  and  thisgives  him  reasonable  ingress  and  egress.'' 

8am«— What  Obstruction  of  Egre»and  Ingreti  gives  flight  to  Damage*.- 
Where  a  railroad  company  has  constructed  a  switch,  or  "  Y,"  in  a  public 
street  of  a  city  of  the  second  class,  without  authority  from  the  city  coun- 
cil, so  close  to  the  sidewalk  that  it  practically  prevents  access  from  the 
abutting  lots  to  the  street,  the  owner  of  the  abutting  lots  so  obstructed, 
can  recover  damages.  Kansas,  N.  &  D.  R.  Co.  v.  McAfee,  Kan.  Sup.  Ct. 
July  s.  1889. 

8am«— Injury  Must  b«  Special. — In  Kansas,  an  abutting  lot-owner  can 
only  recover  from  a  railroad  company  which  has  constructed  its  track  in 
the  street  in  front  of  his  premises  for  such  injury  as  is  special  to  him  and 
is  not  such  as  atTects  the  public  in  general.  Central  Branch  Union  Pac. 
R.  Co.  V.  Andrews,  Kan.  Sup.  Ct.,  April  5,  1889. 

Same— Lo^owner  cannot  Change  Track  or  Repair  StrHtto  Lessen  Injury. 
— The  owner  of  property  abutting  on  an  alley  so  obstructed  is  not  re- 
quired or  authorized  upon  his  own  motion  to  enter  upon  the  alley,  over 
which  a  railroad  track  is  improperly  constructed,  for  the  purpose  of 
changing  the  track,  or  repairing  the  alley,  and  thus  lessen  the  injury  and 
reduce  ine  damages  to  which  he  was  entitled  by  reason  of  such  obstruc- 
tion, The  control  of  the  alley  is  in  the  city.  Central  Branch  Union 
Pac.  R.  Co.  V.  Andrews,  Kan.  Sup.  Ct.,  April  5.  1889. 

Same— When  Action  AecruBs— Heirs  and  Administrators.— Where  a  rail- 
road company  sets  stakes  for  the  construction  of  its  road  in  a  public  high- 
way, and  the  owner  of  an  abutting  lot  dies  before  any  further  steps  are 
taken,  an  action  for  consequential  damages  is  properly  brought  in  the 
name  of  the  widow  and  heirs  of  the  deceased  4iroprietor,  and  not  in  the 
name  of  the  personal  representatives,  the  mere  setting  of  the  construction 
stakes  not  being  an  injury  to  the  property.  Pennsylvania  Schuylkill 
Valley  R.  Co.  ».  Ziemer,  Pa.  Sup.  Ct.,  March  18,  1889. 


East  End  Street  R.  Co. 

[Tiimessee  Supreme  Court,  May  7,  1889.) 

Street  Railway— Construction  of  Road— Consent  of  Property-owners.— 
A  street  railway  company  incorporated  under  the  Tennessee  statute — which 
provides  that  it  "  is  authorized  to  consummate  any  contract  with  the  city 
authorities  .  .  .  or  with  the  countycourt  .  .  .  or  with  private  individuals 
necessary  to  get  the  right  of  way  along  the  public  streets  of  the  city,  or 
alon^  the  public  roads  of  the  county,  pr<^vidfM3  that  no  one  of  the  streets 
of  said  city  shall  be  used  by  said  company  .  .  .  until  the  consent  of  the 
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city  authorities  has  been  first  obtained  and  an  ordinance  shall  have  been 
passed,  prescribing  the  terms  on  which  the  same  may  be  done  ;  or  if  the 
said  road  extends  into  the  country,  the  consent  of  the  county  court  must 
be  first  obtained" — does  not  require,  in  every  case,  to  obtain  the  consent 
of  the  abutting  lot-owners  to  the  construction  of  its  road,  but  only  wlien  it 
is  deemed  necessary  to  pass  over  property  exclusively  owned  by  private  in- 
dividuals, f' 

Same— Compeniation  to  Abutting  Lot-owner— tnstruelion,— In  an  action 
by  an  abutting  lot-owner  who  does  not  own  the  fee  of  the  street  to  re- 
cover damages  for  injuries  arising  from  the  construction  of  a  street  rail- 
way, an  instruction  that  the  plaintiff,  as  an  abutting  lot-owner,  is  entitled 
to  the  free  and  unobstructed  use  of  the  street  for  purposes  of  ingress  and 
egress  to  and  from  his  lot,  and  that  the  impairment  of  the  use  for  such 
purposes  could  be  an  element  of  damage,  is  as  favorable  to  the  plaintiff 
as  he  is  entitled  to. 

Same — Construction  of  Road — Contract  with  City — Instruction — Harm- 
laii  Errori^It  is  error  in  an  action  against  a  street  railway  company  to  re- 
cover  damages  for  injuries  to  property  abutting  upon  the  street  to  in- 
struct the  jury  that  the  defendant  would  not  be  liable  for  damages  result- 
ing from  the  construction  of  iis  road  along  the  street  if  the  work  was  done 
in  compliance  wiih  the  terms  of  a  contract  with  the  city ;  but  where  it 
appears  that  such  contract  is'  manifestly  a  lawful  one,  the  error  is  harm- 
less, and  is  not  a  sufficient  ground  for  a  reversal. 

Appeal  from  Circuit  Court,  Shelby  County. 

John  D.  Martin  for  appellant. 

Myers  &  Sneed  and  Turley  &  Wrig/ii  for  appellee. 

Caldwell,  J. — This  action  was  commenced  in  the  circuit 
court  of  Shelby  county  by  Tillie  M,  Smith,  an  abutting  lot- 
owner,  to  recover  damages  from  the  East  End  Street  R.  Co. 
■  for  the  alleged  unauthorized  construction  and  un-  c^-rtM. 
lawful  operation  of  a  street-railway  line  upon  and 
along  Monroe  street,  in  the  city  of  Memphis.  Verdict  and 
judgment  being  adverse  to  the  claim  of  plaintiff,  she  appealed  in 
error  to  this  court,  and  has  here  assigned  numerous  alleged  er- 
rors in  the  action  of  the  trial  judge,  on  account  of  which  she 
seeks  a  reversal  and  new  trial.  The  defendant  company  laid 
out  and  constructed  its  railway  under  a  "  contract  with  the  city 
authorities,"  but  without  any  contract  or  agreement  with  the 
owners  of  lots  abutting  on  the  street.  The  plaintiff  did  not  give 
her  consent,  and  she  claims  that  the  use  and  occupation  of  the 
street  by  the  defendant  without  her  permission  is  a  violation  of 
her  rights  as  an  abutting  lot-owner,  and  therefore  illegal.  Her 
contention  is  that  the  defendant's  charter  expressly  required  it 
to  obtain  the  consent  of  abutting  lot-owners,  as  well  as  that  of 
the  city  authorities,  before  it  could  lawfully  construct  and  oper- 
ate its  road  in  a  public  street.  Her  counsel  submitted  this  con- 
struction of  the  charter  in  appropriate  written  instructions,  and 
requested  the  trial  judge  to  give  it  to  the  jury  as  a  part  of  his 
charge.     This  his  honor  declined  to  do,  and,  instead  of  charging* 
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as  requested,  told  the  jury  that,  having  obtained  the  consent  of 
the  city  by  its  contract,  the  defendant  had  the  right  to  construct 
and  operate  its  road  upon  the  street  without  the  consent  of  the 
piaintiff  or  of  other  persons  owning  property  on  the  side  of  the 
street.  This  action  of  the  court  is  assigned  as  error,  and  upon 
that  assignment  the  charter  comes  up  for  construction. 

The  defendant  was  incorporated  under  the  thirteenth  section 
of  chapter  142  of  the  acts  of  1875,  which  section  was  subdivided 
by  the  compilers,  and  carried  into  the  code  (Mill.  &  V.)  at  sec- 
iMataiaion  ^'o"s  1920  to  1925,  inclusive.  By  operation  of  law 
■at  R^min  and  in  fact  all  the  provisions  of  that  section  are  em- 
•HMBtvfpnp-  bodied  in  and  made  part  of  the  defendant's  charter, 
ntrtnun.  g^  much  of  Jt  as  bears  upon  the  question  now  under 
consideration  is  as  follows:  "...  The  said  company  is  author- 
ized to  consummate  any  contract  with  the  city  authorities  of  the 
town  aforesaid,  or  with  the  county  court,  if  the  route  extends 
or  is  to  be  extended  beyond  the  limits  of  said  incorporated  city, 
or  with  private  individuals  necessary  to  get  the  right  of  way 
along  the  public  streets  of  the  city,  or  along  the  public  roads  of 
the  county:  provided,  that  no  one  of  the  streets  of  said  city 
shall  be  used  by  said  company,  nor  shall  any  rails  be  laid  down, 
until  the  consent  of  the  city  authorities  has  been  first  obtained, 
and  an  ordinance  shall  have  been  passed  prescribing  the  terms 
on  which  the  same  may  be  done,  or,  if  the  said  road  extends 
into  the  country,  the  consent  of  the  county  court  must  be  first 
obtained."  Code  Mill.  &  V.  §  1921.  This  provision  of  the  law 
is  confessedly  not  so  perspicuous  as  might  be  desired.  Never- 
theless, we  think  the  intention  of  the  legislature  is  reasonably 
certain.  The  general  piirpose  was  to  facilitate  what  the  act  calls 
"street  railroads,"  whose  lines  might  extend  into  the  country, 
upon  the  public  roads  of  the  county,  and  in  some  instances,  in 
the  town  or  out  of  it,  pass  over  the  property  of  private  individ-, 
uals.  The  right  to  exercise  the  powers  of  eminent  domain  was 
not  conferred,  but  withheld,  and  the  only  method  provided  by 
which  the  necessary  right  of  way  may  be  obtained  is  the  con- 
summation of  a  contract  with  the  city  authorities,  the  county 
court,  or  private  individuals  ;  the  manifest  intention  being  that 
the  company  must  get  the  permission  of  the  city  authorities  to 
run  its  road  upon  public  streets,  of  the  county  court  to  extend 
the  line  on  the  public  roads  of  the  county,  and  of  private  indi- 
■  viduals  when  it  is  deemed  necessary  to  pass  over  property  ex- 
clusively their  own.  Each  abutting  lot-owner  has  an  easement 
of  way  in  the  public  street  which  the  law  recognizes  as  his  pri- 
vate property  (Anderson  ?'.  Turbervilte,  6  Cold.  (Tenn.)  158); 
but  that  affords  no  good  reason  why  he  should  be  consulted 
about  the  construction  of  a  street  railway,  when  it  is  remem- 
bered that  the  town  or  city  authorities  hold  the  streets  in  trust 
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for  the  public  (Humes  v.  Mayor,  etc.,  Knoxville,  I  Humph. 
fTenn.)  403 ;  Mayor,  etc.,  Nashville  v.  Brown,  9  Heisk.  (Tenn.)  i), 
arid  have  the  better  means  of  determining  what  the  convenience 
of  the  public  demands. 

The  interpretation  contended  for  by  the  plaintiff  would  de- 
stroy the  act  itself,  and  make  it  a  dead  letter  upon  the  statute- 
book  ;  for  it  cannot  be  expected  that  any  companycould  obtain 
the  consent  of  everj-  abutting  lot-owner,  so  varied  are  the  tastes, 
thoughts,  and  habits  of  persons  composing  a  large  community. 
Moreover,  married  women,  minors,  and  persons  of  unsound  mind 
are  not  competent  to  make  the  required  contract.  So  it  is  seen 
at  once  that  the  effect  of  such  a  construction  would  be  to  ex- 
clude street  railways  from  every  street  on  which  an  eccentric 
person,  or  person  under  disability,  might  own  property,  though 
the  desire  and  demand  for  them  by  the  other  abutting  lot-own- 
ers and  the  city  authorities  might  be  unanimous  and  earnest.  It 
cannot  be  supposed  that  the  legislature  went  through  the  form 
of  passing  a  general  law,  intending  at  the  same  time  that  its  ob- 
ject should  or  might  be  defeated  entirely  by  the  will  or  incom- 
petency of  one  person  in  a  community,  when  every  other  person 
and  the  recognized  legal  agency  of  the  public  were  endeavoring 
to  get  the  benefit  of  the  legislation.  Certainly  the  courts  will 
not  infer  that  such  was  the  legislative  intent,  when  it  is  not 
clearly  so  expressed.  It  is  altogether  right  and  reasonable  to 
require  the  consent  of  private  individuals  to  the  use  of  property 
in  which  the  public  has  no  interest.  It  is  with  respect  to  the  use 
of  such  property,  and  rot  with  respect  to  the  use  of  public 
streets  or  public  roads,  that  the  law  requires  private  individuals 
to  be  consulted.  If  the  owner  be  incompetent  to  make  the  re- 
quisite contract,  it  cannot  be  made,  and  the  property  cannot  be 
used,  for  the  public  owns  no  interest  in  it,  and  there  is  no  one  to 
,  represent  the  incompetent  person,  as  in  the  case  of  public  high- 
ways in  the  town  or  country. 

Again,  the  correctness  of  the  interpretation  we  have  given  the 
act  is  clearly  shown  by  the  proviso  which  permits  the  Construc- 
tion of  the  railway  along  the  streets  after  the  consent  of  the 
city  authorities  has  been  obtained,  and  terms  have  been  pre- 
sented by  ordinance,  without  reference  to  the  consent  of  private 
individuals.  It  would  be  idle  to  authorize  the  company  to  make 
a  contract  with  private  individuals  for  the  use  of  a  public  street, 
and  then  empower  the  company  to  construct  its  road  in  such 
street  on  the  authority  of  the  city  alone.  No  additional  light  is 
thrown  upon  the  question  by  the  later  provision  (found  in  Code, 
§  1925)  that  "tile  powers  herein  granted  are  in  no  manner  to 
interfere  with  the  rights  of  private  citizens  or  private  property," 
The  meaning  of  that  provision  is  that  plainly  expressed  by  the 
words  used.     It  is  a  reservation  of  the  legal  rights  of  private 
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persons,  as  they  existed  before,  without  increase  or  diminution, 
—a  saving  of  all  rights  of  action  for  any  unlawful  use  or  obstruc- 
tion of  the  pubhc  highways,  or  other  wrongs  and  abuses. 

The  plaintiff  claimed  that,  under  her  deed  and  the  law  applic- 
able, she  owned  the  fee  in  the  soil  to  the  centre  of  the  street, 
strut  niiwk  ^"'^  ^^^^  ^^^  "^"^  "'^'^  occupation  of  the  street  by  the 
KiDtKddi-  defendant  was  the  imposition  of  an  additional  bur- 
tioMi  kardci  dcn,  for  which  she  was  entitled  to  recover  damages. 
rti^^°'       On  the  refusal  of  the  court  to  so  charge  she  assigns 

error.  It  is  well  settled  that  a  steam  railway  is  a 
burden  not  ordinarily  contemplated  in  the  dedication  or  con- 
demnation of  land  for  a  public  street,  and,  as  a  consequence, 
that  the  original  owner  in  whom  the  ultimate  fee  resides  may 
recover  compensation  for  the  subjection  of  the  fee  to  such  new 
and  independent  use.  2  Wood,  Ry.  Law,  724,  740;  I  Ror.  R, 
R.  518;  2  Dill.  Mun.  Corp.  g-i  703-724,  725;  Mills,  Em.  Dom. 
§204;  Grand  Rapids  &  1.  R.  Co.  v.  Heiscl,  31  Amcr.  Rep.  310, 
38  Mich.  64;  6Am.&Eng.Encyc.  Law,  552, 553,  and  cases  cited; 
also  Iron  Mountain  R.  Co.  v.  Bingham,  3  Pickle  (Tenn.),  —  aw/f, 
444.  A  street  railway,  however,  is  not  regarded  as  an  additional 
burden  upon  the  fee,  but  as  an  improved  use,  strictly  within  the 
purpose  for  which  the  street  was  laid  out  in  the  first  instance, 
for  which  no  additional  compensation  is  ordinarily  allowable.  2 
Wood,  Ry,  Law,  739;  2  Dill.  Mun.  Corp.  §§  722,  724;  Mills, 
Em.  Dom.  §  205  ;  38  Mich.  68 ;  6  Am.  &  Eng.  Encyc.  Law,  555, 
and  cases  cited.  Whether  the  fact  that  the  cars  upon  a  street 
railway  are  propelled  by  "a  dummy  steam-engine,"  as  in  this 
case,  instead  of  by  horse-power,  so  changed  the  use  as  to  make 
it  an  additional  burden  for  which  damages  are  recoverable,  need 
not  be  decided  in  this  case,  for  in  reality  the  plaintiff  is  not  the 
owner  of  the  fee  in  the  street. 

It  is  true  that  her  deed  calls  for  Monroe  street  as  one  of  the  _ 
boundaries  of  her  lot,  and  that  this,  as  a  matter  of  law,  would 

ordinarily  invest  her  with  the  fee  in  the  soil  to  the 
"oti'Vhl  '-^"^''^  "^  ^^^  street,  ad filum  I'iee,  as  a  call  for  a  non- 
orMrMt.  navigable  stream  of  water  carries  title  to  the  thread 

of  the  stream,  ad filutn  aqtKE.  But  that  general  rule 
cannot  be  applied  in  this  case,  for  the  reason  that  the  person 
under  whom  the  plaintiff  claims  title  to  her  lot  did  not  himself 
own  the  fee  in  the  street  at  the  time  she  obtained  her  deed. 
He  had  previously  owned  the  land  in  the  street  as  well  as  the 
abutting  lots,  but  at  the  time  plaintiff  acquired  title  to  her  lot 
'  he  Iidd  no  title  to  the  soil  of  the  street,  having  long  before  di- 
vested  himself  of  the  same  by  an  absolute  deed  in  fee,  with  cove- 
nants of  warranty  to  the  city.  So  that  he,  at  most,  had  only  a 
private  easement  of  way  in  the  street,  and  not  the  fee,  when 
plaintiff  bought  and  took  a  deed  to  her  lot ;  and  it  cannot,  of 
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course,  with  any  show  of  reason  or  law,  be  claimed  that  she  took 
more  than  he  had  to  give.  That  the  city  first  condemned  the 
land  for  a  street  does  not  change  the  legal  effect  of  his  deed, 
which,  in  appropriate  language,  passes  the  whole  fee  to  the  soil 
for  a  full  and  fair  consideration  recited. 

The  court  instructed  the  jury  that  the  plaintiff,  as  an  abutting 
lot-owner,  was  entitled  to  the  free  and  unobstructed  use  of  the 
street  for  purposes  of  ingress  and  egress  to  and  from 
her  lot,  and  that  the  impairment  of  the  use  for  such  "J^Mtaitrt- 
purposes,  if  shown  by  the  evidence,  would  be  an  ele-  tincMd  la- 
ment of  damages  in  this  case.  Plaintiff's  counsel  in-  f*—*"' 
sists  that  this  instruction  is  erroneous,  because  it  '*™*' 
confines  her  right  of  recovery  to  the  impairment  of  her  use  of 
the  street  for  purposes  of  ingress  and  egress  merely.  We  think 
the  charge  as  favorable  to  the  plaintiff  as  it  could  have  been 
under  the  law.  An  abutting  lot-owner,  such  as  the  plaintiff  is 
shown  to  be,  without  more  than  an  easement  of  way,  and  not 
owning  the  ultimate  fee  in  the  soil,  certainly  enjoys  all  that  reason 
entitles  her  to  claim,  and  all  that  the  law  will  allow,  when  she  has- 
the  free  and  unobstructed  use  of  the  street  for  all  purposes  of 
ingress  and  egress.  For  such  purposes  she  may  use  the  whole 
street,  or  so  much  of  it  as  may  be  necessary,  but  in  so  doing  she 
cannot  have  the  exclusive  use  for  herself  at  all  times,  nor  can 
she  recover  damages  for  the  use  of  it  by  others,  unless  such  use 
be  excessive  or  incompatible  with  her  rights  as  already  defined. 
Her  only  private  property  in  the  street  is  her  right  of  ingress  and 
egress.  She  has  no  other  right  or  interest  in  the  street  which  is 
not  to  be  enjoyed  equally  by  each  and  every  member  of  the  com- 
munity and  the  public  generally.  To  entitle  her  to  claim  dam- 
ages, she  must  sustain  some  private  or  particular  injury.  Some- 
thing must  be  done  which  injures  her  access  to  her  lot  on  the 
street  before  she  can  sue  successfully.  Inconvenience  or  annoy- 
ance which  she  suffers  in  common  with  the  public  gives  no  right 
of  action,  i  Ron  R.  R.  521 ;  31  Am.  Rep.  312  ;  6  Am.  &  Eng. 
Encyc.  Law,  530,  and  cases  cited. 

As  to  the  effect  of  the  contract  with  the  city  authorities,  the 
trial  judge  charged  the  jury,  in  substance,  that  the  defendant 
would  not  be  liable  to  abutting  lot-owners  for  damages  resulting 
from  the  construction  of  its  road  along  the  street,  if  its  work 
was  done  in  compliance  with  the  terms  of  its  contract  with  the 
city.     This  is  not  a  sound  proposition.     Manifestly,  an  unlawful 
contract  with  the  city  could  not  protect  the  defend- 
ant   in  domg  a  wrong  to  a   private   person  or  his  dt^je^Birt 
property.     No    contract   can    legalize    an   unlawful  niiBie  con- 
thing,  or  shield  the  wrong-doer  from  the  legal  con-  ^|I,^[J"IJ; 
sequence  of  his  wrongful  act.     The  city  can  no  more  ni«<»i. 
authorize  another  to  place  an  unlawful  obstruction 
in  the  street   than  it  can  do  so   itself.     This  error,  however. 
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is  harmless  in  this  case,  for  the  record  shows  that  the  con- 
tract in  question  was  a  proper  and  lawful  one,  and  that  the  de- 
fendant constructed  its  road  according  to  the  contract,  and  upon 
the  city's  established  grade  of  the  street.  Having  constructed 
its  j-oad  in  a  lawful  manner,  and  in  accordance  with  a  lawful 
contract  with  the  city  authorities,  as  required  by  its  charter,  tlic 
defendant  can  be  liable  in  damages  to  the  plaintiff  only  for  tiie 
unlawful  use  and  operation  of  its  road.  Any  use  that  may  be 
■excessive  or  amount  to  a  nuisance  will  be  unlawful,  and  give  the 
plaintiff  a  right  of  action.  Grand  Rapids  &  I.  R.  Co.  2:  Heisel, 
31  Amer.  Rep,  312;  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317;  11  Am.  &  Eng.  R.  Gas.  15:  i  Ror.  R.  R. 
521  ;  Iron  Mountain  R.  Co.  v.  Bingham,  3  Pickle  (Tenn.),  — ante, 
JI44.  For  such  unlawful  acts,  if  done,  the  law  allows  successive 
actions.  A  discussion  of  the  right  of  successive  actions  for  recur- 
ring nuisances,  and  the  measure  of  damages  in  such  cases  is  found 
in  an  opinion  delivered  by  Special  Judge  Dickinson,  at  the  pres- 
ent term,  in  the  case  of  Harman  v.  Louisville,  N.  O.  &  T,  R. 
Co.,  3  Pickle  (Tenn.),  — . 

objection  is  also  made  to  the  charge  with  respect  to  a  certain 
water-tank  erected  and  used  by  the  defendant  on  another  lot  in 
the  vicinity  of  plaintiff's  property.  It  is  not  necessary  to  notice 
this  charge  further  than  to  say  that  the  plaintiff  could  in  no 
event  have  a  recovery  for  damages  resulting  from  the  proximity 
and  use  of  the  tanks,  because  she  makes  no  claim  for  such  dam- 
ages in  her  declaration.  The  other  errors  assigned  need  not  be 
mentioned  in  detail.  Most  of  them  are  necessarily  dependent 
upon  and  disposed  of  by  rulings  already  made  in  this  opinion, 
and  the  others  are  not  material.     Let  the  judgment  be  affirmed. 


South  Staffordshire  and  Birmingham  District  Steam 
Tramways  Co. 

(23  Q.  B.  D^.  17.) 

StrMt  Railwiy— Statutory  Powsra—Running;  Powert  Over  Line  of  Other 
Company-^Tra.mway  <n  Defactive  Condition — Psrtonal  Injuria^— The  de- 
fendants werea  company  authorized  by  act  of  parliament  to  run  tramcars 
bv  steam,  and  had  running  powers  over  the  line  of  another  tramway  com- 
pany along  a  highway.  By  reason  of  certain  points  upon  such  line  being 
dcfpclive,  a  Iramcar  of  the  defendants,  while  being  drawn  by  a  steam-en- 
gine, went  ofl  tne  line  and  injured  the  plaintiR,  who  was  upon  the  high- 
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way.  Held,  that  the  statutory  powers  of  the  defendants  could  not  be 
taken  to  authorize  them  to  run  their  tramcars  along  the  highwayupon  a 
tramway  in  a  defective  condition  :  that,  the  tramway  being  defective,  the 
defendants  in  running  their  tramcar  on  the  highway  were  doii^  an  unlaw- 
ful act;  and  therefore  that  the  defendants  were  liable  as  for  a  trespass  in 
respect  of  the  injury  occasioned  to  the  plaintiff  by  their  immediate  ac- 
tion. 

Appeal  from  the  judgment  of  Charles,  J,,  at  the  trial. 

The  action  was  brought  in  respect  of  personal  injuries  to  the 
plaintiff  and  to  recover  damages  under  Lord  Campbell's  Act  in 
respect  of  the  death  of  the  plaintiff's  wife.  The  facts  were  in 
substance  as  follows.  The  defendants  were  a  steam  tramway 
company  constituted  under  an  act  of  parliament,  c»u,ri»ij 
and  had  running  powers  over  a  portion  of  the  line  of 
another  company,  called  the  Dudley  &  Stourbridge  Tramway 
Co.,  which  ran  along  a  public  highway.  There  were  facing 
points  at  a  place  where  the  defendants'  line  joined  the  Dudley 
&  Stourbridge  Tramway  Co.'s  line  for  the  purpose  of  enabling 
the  tramcars  to  pass  from  one  set  of  rails  to  another,  A  tram- 
car  of  the  defendants,  drawn  by  a  locomotive  steam-engine, 
having  occasion  to  pass  from  one  set  of  rails  to  the  other,  the 
defendants'  conductor  adjusted  the  points  for  that  purpose  and 
the  engine  passed  safely  over  the  points,  but  the  tramcar  went 
off  the  line  on  to  the  road  and  was  thrown  against  the  plaintiff 
and  his  wife  who  were  standing  on  the  highway,  injuring  the 
former  and  causing  the  death  of  the  latter.  The  plaintiff  en- 
deavored to  show  that  the  speed  at  which  the  tramcar  was  be- 
ing driven  was  excessive,  and  that  there  was  negligence  in  the 
management  of  the  car  and  points  by  the  defendants.  The  de- 
fendants' case  was  that  the  accident  arose  from  a  defect  in  the 
points,  and  that,  those  points  belonging  to  the  Dudley  &  Stour- 
bridge Tramway  Co.,  they  were  not  responsible  for  the  conse- 
quences of  such  defect.  The  defendants'  evidence  was  to  the 
effect  that  the  points  were  defective  in  the  following  respect. 
One  of  the  points  had  a  movable  tongue  which  was  worked 
by  hand,  and  there  was  no  provision  for  fixing  it  while  the  cars 
passed.  The  point  was  loose  at  the  heel,  i.e.  the  place  where  the 
movable  tongue  hinged,  which  made  the  point  likely  to  "kick," 
i.e.  to  open  during  the  passage  of  cars,  and  it  was  suggested  in 
evidence  at  the  trial  that  on  the  occasion  in  question  the  point 
had  "kicked,"  and  the  car  not  following  the  engine  on  to  the 
other,  line  had  in  consequence  been  dragged  off  the  line.  It 
was  admitted  that  since  the  accident  the  defendants  had  always 
.wedged  the  point  with  a  chisel  or  otjier  piece  of  metal  to  keep 
it  in  position  while  the  tars  passed. 

It  appeared  at  the  trial  that  these  points  were  on  the  line  of 
the  Dudley  &  Stourbridge  Tramway  Co.,  but  there  was  consid- 
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arable  controversey  on  the  questions  whether  they  belonged  to 
that  company  or  the  defendants,  and  whose  duty  it  was  to 
keep  them  in  order  and  repair  them.  It  appeared  that  the 
Dudley  &  Stourbridge  Co.  had  on  one  occasion  repaired  them 
at^he  request  of  the  defendants;  and  the  defendants  contended 
that  the  duty  to  repair  them  rested  with  that  company.  The 
learned  judge,  however,  held  that,  assuming  these  matters  in 
favor  of  the  defendants,  the  defendants  were  using  dangerous 
plant  on  a  highway,  and  were  responsible  for  the  consequences 
thereby  occasioned  to  the  plaintiff  and  his  wife ;  and  he  left  to 
the  jury  these  questions:  (i)  Was  the  accident  caused  by  ex- 
cessive speed;  (2)  or  was  it  caused  by  negligent  management  of 
the  points  by  the  defendants'  servants;  (3)  or  was  it  caused  by 
both  those  causes ;  (4)  were  the  points  themselves  defective ;  {5) 
did  the  defendants  know  that  they  were  so?  The  jury  an- 
swered the  fourth  question  in  the  affirmative,  but  the  others  in 
the  negative.  On  these  findings  the  judge  entered  Judgment 
for  the  plaintiff  for  damages  assessed  by  the  jury. 

Jf.  Kettle  for  defendants. 

H.  D.  Greene,  Q.C.,  and  Shakespeare  for  plaintiff. 

Lord  Esher,  M.R, — In  this  case  what  happened  to  the 
plaintiff  and  his  wife  appears  to  me  to  have  happened  in  conse- 

quence  of  the  defendants'  immediate  action;  noth- 
wtr«  iM»dta  ing  intervened  between  their  act  and  the  accident. 
■M  tb>t  nu-  The  question  is  whether  they  are  liable  for  the  acci- 
^coaditioa    "^^"t-     The  defendants  are  a  tramway  company  and 

are  no  doubt  empowered  by  act  of  parliament  to  run 
their  tramcars  on  the  highway.  It  is  impossible  to  say  that  to 
run  such  cars  on  the  highway,  unless  the  cars  and  the  tramway 
are  In  proper  condition,  is  not  a  dangerous  thing.  When  the 
act  empowers  the  company  for  their  own  benefit  to  run  these 
tramcars  on  the  highway,  it  assumes,  I  think,  that  it  will  be 
the  duty  of  the  company  to  see  that  the  cars  and  the  tramway 
and  all  necessary  apparatus  are  kept  in  proper  condition  for  this 
purpose.  If  they  fail  to  do  so  and  the  cars  or  the  tramway  be 
in  an  improper  condition,  then  I  think  that,  in  running  their 
cars  on  the  tramway,  they  wouid  be  doing  what  they  are  not 
authorized  to  do  by  the  act :  and  I  do  not  see  how  they  could 
justify  what  they  did  on  the  highway  unless  they  could  say  that 
they  were  doing  what  their  act  authorized  them  to  do.  In  this 
case  the  accident  happened  by  reason  of  a  defect  not  in  the  de- 
fendants' carriage  but  in  the  tramway  which  the  defendants  by 
their  servants  were  using.  It  was  said  that  the  defendants  had 
an  arrangement  with  another  company  to  which  that  tramway 
belonged  by  which  they  had  running  powers  over  it,  and  that 
the  liability  to  repair  that  tramway  rested  on  the  other  com- 
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pany,  and  the  defendants  were  not  liable  to  keep  it  in  order 
As  between  them  and  the  other  company  that  may  be  so,  but 
the  question  here  is  between  them  and  the  public.  They  were 
only  authorized  to  be  on  the  highway  at  all  by  the  act :  and  as 
regards  the  public  they  could  only  justify  using  this  tramway 
if  they  were  doing  what  the  act  allowed  them  to  do.  As  I  have 
said,  I  think  that  they  were  doing  what  the  act  did  not  allow 
them  to  do.  That  being  so,  and  the  accident  being  the  result 
of  their  immediate  action,  they  are,  as  it  seems  to  me,  liable  in 
trespass  in  respect  of  its  consequences.  They  were  doing  a 
dangerous  thing  on  the  highway  by  running  their  steam  tram- 
cars,  which  they  were  authorized  to  run  on  a  tramway  in  proper 
condition,  upon  a  tramway  which  was  not  in  a  proper  condi- 
tion, and  in  so  doing  I  think  they  were  doing  what  was  not  au- 
thorized  by  the  act  and  what  was  therefore  an  unlawful  act  as 
against  the  public.  Then  if  so,  wjiat  answer  have  they?  If 
they  could  show  that  what  happened  was  the  result  of  inevita- 
ble accident,  it  might  be  said  that  it  was  not  really  the  result  of 
their  action  at  all.  It  seems  to  me  impossible  to  say  that  this 
was  a  case  of  inevitable  accident.  In  this  case  the  accident  was 
not  caused  by  something  external  happening  over  which  the 
defendants  had  no  control.  They  might  have  inspected  the  line 
and  these  points  and  seen  the  state  of  them.  I  cannot  see  any 
ground  for  saying  that  what  happened  was  the  result  of  inevita- 
ble accident.  What  would  be  a  case  of  inevitable  accident? 
Suppose,  all  the  apparatus  being  in  proper  order,  some  miscre- 
ant had  placed  a  log  across  the  line  unobserved,  and  in  conse- 
quence the  carriages  had  run  o£E  the  rails  and  injured  somebody. 
Possibly  a  case  of  that  sort  might  be  one  of  inevitable  accident 
in  which  the  company  might  not  be  responsible,  although  the 
injury  was  caused  by  their  acts.  Such  a  case  might  be  like 
Holmes  v.  Mather,  Law  Rep.  lO  Ex.  261.  In  that  case  the 
horses  were  not  vicious,  and  the  carriage  was  not  out  of  order, 
but  the  barking  of  a  dog  frightened  the  horses.  Something 
over  which  the  defendant  had  no  control  caused  the  horses  to 
run  away.  The  judges  in  giving  judgment  in  that  case  said  in 
effect  that  what  caused  the  accident  was  the  act  of  the  horses 
in  running  away,  which  was  occasioned  by  something  over 
which  the  defendant  had  no  control ;  that  the  horses  were  run- 
ning away  and  neither  the  defendant  nor  his  servant  was  really 
driving  them.  The  present  case  is  not  at  all  analogous  to  that 
case.  For  here  the  thing  which  the  defendants  were  using  was 
out  of  order.  The  case  not  being  governed  by  Holmes  v, 
Mather,  Law  Rep.  10  Ex.  261,  for  the  reasons  I  have  given  I 
think  the  defendants  have  no  answer  to  an  action  of  trespass  to 
the  person.  What  they  did  was  a  wrongful  act  because  they 
were  doing  a  dangerous  thing  on  a  highway  which  they  were 
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not  authorized  to  do;  and  it  does  not  under  the  circumstances 
seem  to  me  to  have  been  necessary  to  leave  any  question  to  the 
jury  as  to  negligence  on  their  part.  1  think  the  judge  below 
was  right,  and  this  appeal  should  be  dismissed. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  To  understand 
this  case  and  the  view  taken  of  it  by  Charles,  J.,  it  is  necessary 
to  bear  in  mind  what  the  facts  were  with  regard  to  these  points. 
The  accident  arose  from  the  defective  state  of  certain  points. 
These  points  were  upon  a  highway  and  were  used  by  the  de- 
fendants, and  by  the  defendants  only,  though  they  were  on  the 
line  of  another  company.  It  would  appear  that  the  other  com- 
pany repaired  them  when  required  by  the  defendants,  but  the 
defendants  had  for  the  purpose  of  running  their  trams  the  use 
and  control  of  these  points ;  and  it  was  because  the  defendants 
did  not  fulfil  their  duty  to  see  that  these  points  were  in  order 
before  using  them,  and  used  them  when  out  of  order,  that  the 
accident  happened.  There  can  be  no  question  of  any  inevita- 
ble accident  in  such  a  case.  It  was  argued  that  the  defendants 
were  not  responsible,  and  I  quite  agree  that  to  sustain  the  action 
for  damages  against  the  defendants  it  must  be  shown  that  they 
were  guilty  of  an  unlawful  action ;  and,  unless  some  wrongful  act 
on  their  part  can  be  shown,  they  are  not  liable ;  but  it  seems  to 
me  that,  for  the  reasons  already  given,  the  wrongful  act  on  their 
part  is  patent.  Under  these  circumstances  I  think  Charles,  J., 
was  right  in  thinking  that  there  was  no  question  of  negligence, 
and  that  the  defendants  were  liable  because  they  were  guilty  of 
a  wrongful  act. 

Lopes,  L.J. — It  was  the  immediate  act  of  the  defendants 
which  occasioned  the  injury  to  the  plaintiff  and  the  death  of  his 
wife.  There  was,  therefore,  undoubtedly, />r»'»n7_/(irt>  a  trespass 
to  the  person.  The  only  question  is,  whether  the  defendants 
had  any  legal  justification  or  excuse  for  what  they  did.  If  the 
defendants  had  been  able  to  show  that  they  were  not  to  blame, 
and  that  what  happened  was  the  result  of  inevitable  accident, 
different  questions  would  have  arisen  as  to  which  I  express  no 
opinion.  What  was  the  position  of  the  plaintiff  and  his  wife, 
and  of  the  defendants  respectively?  The  plaintiflf  and  his  wife 
were  legally  using  the  highway  as  they  were  entitled  to  do.  The 
fendants  were  a  company  authorized  to  use  certain  dangerous 
machinery  on  the  highway.  It  seems  to  me  that  that  authority 
was  to  use  such  machinery  in  proper  condition,  not  to  use  it  in 
an  improper  and  defective  condition.  The  jury  have  found 
that  the  points  were  defective :  the  defendants  therefore  were 
using  the  machinery,  which  they  were  authorized  to  use  in  a 
proper  condition,  while   it   was   in  a  defective   and  improper 
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condition.  The  jury  it  is  true  found  that  they  did  not 
know  that  it  was  in  a  defective  condition ;  but  nevertheless 
they  used  it  in  such  condition,  and  by  such  use  of  it  the  plain- 
tiff and  his  wife  were  injured.  I  think  under  these  circum- 
stances the  defendants  were  guilty  of  a  tortious  act  towards  the 
plaintiff  and  were  liable  for  the  consequences  in  trespass.  For 
these  reasons  I  think  the  appeal  should  be  dismissed. 
Appeal  dismissed. 


New  York  Elevated  R,  Co. 

[New  York  Court  ef  Appeals.  Second  Division,  Jw%e  ^  1S89.) 

ElaTttMl  Rallraad'.-ParKn^  Injuria* — Spirki  fram  Locomotin— N«(:lf- 
l^ac*. — In  an  action  against  an  elevated  railroad  oompany,  the  plaintiff 
tesLiiied  that  wliile  she  was  valking  along  the  street  a  piece  of  hot  coal 
smaller  than  a  pin-bead  fell  from  a  paasing  locomotive  into  her  eye  aud 
Injiired  it.  There  was  no  evidence  that  the  locomotive  from  which  the 
coal  came  was  defective  in  design,  construction,  condition,  or  operation, 
and  ttiat  it  was  not  supplied  with  the  best  known  appliances  for  arresting 
sparlcs  and  cinders;  nor  did  it  appear  that  more  than  this  one  coal  came 
from  the  locomotive  on  this  occasion,  or  that  sparks  or  coals  were  emitted 
from  it  or  from  any  of  defendant's  locomotives  on  other  occasions.  Held, 
that  the  evidence  was  not  auflicient  to  sustain  a  verdict  for  the  plaintifi. 

Sama — Condition  of  Locomotlvea^Burden  of  Proofi — In  such  action. 
as  plaintiH  did  not,  by  her  complaint  or  evidence,  inform  the  company 
from  which  train  the  coat  fell,  or  give  any  information  which  could  enable 
the  defendant  to  ascertain  that  fact,  the  fact  that  the  defendant  did  not 
voluntarily  assume  the  burden  of  showing  the  condition  of  the  locomo- 
tives in  use  on  that  part  of  its  road,  ought  not  to  have  been  allowed  to 
weigh  with  the  jury. 

Potter  and  Bradlbv,  ]J.,  dissenting. 

Appeal  from  General  Term  of  the  Supreme  Court,  First  De- 
partment. 

In  the  afternoon  of  August  18,  1879,  as  the  plaintiff  was 
walking  north  on  the  east  sidewalk  of  Third  avenue  in  the  city 
of  New  York,  between  One  Hundred  and  Twenty-Sixth  and 
One  Hundred  and  Twenty-Seventh  streets,  a  hard  substance 
entered  and  injured  her  right  eye.  At  this  time  the  defendant 
operated  an  elevated  railroad  in  this  avenue,  by  loco-  fmu. 

motives  which  were  propelled  by  the  power  of  steam. 
The  plaintiff  alleged  in  her  complaint  that  the  substance  which 
S8  A.  &  B.  S.  Cas.— St 
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entered  her  eye  was  a  hot  foal,  and  that  it  fell  from  a  passing' 
locomotive  by  reason  of  defendant's  neglect  to  furnish  it  with 
proper  appliances  to  prevent  the  emission  of  sparks  and  burning 
coals,  and  by  reason  of  the  negligent  manner  in  which  the  de- 
fendant at  the  time  operated  the  locomotive.  The  defendant 
admitted  that  it  was  a  corporation  engaged  in  operating  an 
elevated  railroad  by  the  power  of  steam  in  Third  avenue  and 
other  streets,  but  denied  all  of  the  other  allegations  in  the  com- 
plaint. The  plaintiff  testified  :  "Question.  On  the  afternoon  of 
August  i8,  1879,  did  you  take  a  walk  with  your  two  children? 
Answer,  Yes,  sir,  Q.  Walking  along  the  sidewalk  towards 
Harlem  bridge?  A.  Yes,  sir.  Q.  State  to  the  jury  what  hap- 
pened, A.  I  went  towards  One  Hundred  and  Twenty-Seventh 
street,  and  a  spark  of  fire  flew  from  the  engine  into  my  eye, — a 
piece  of  hot  coal  fell  upon  my  eye.  Q.  Which  eye  was  it?  A. 
The  right  eye.  I  suffered  so  much  during  the  whole  night  that 
in  the  morning  I  went  down  to  Weber's  drug-store.  I  asked 
him  if  he  could  see  anything  in  my  eye;  that  a  coal  fell  from 
the  elevated  road, — and  he  took  a  little  brush  and  put  it  in  my 
eye,  and  brushed  out  a  piece  of  coal,  because  I  got  pain  from 
the  eye.  I  suffered  all  the  time.  Q.  How  large  a  piece  of  coal 
■was  it  ?  A.  Not  quite  as  large  as  a  pin-head.  Q.  Was  it  burn- 
ing coal?  A.  Yes,  sir.  Q.  How  soon  after  this  piece  of  coal 
flew  in  your  eye  did  you  call  upon  Mr.  Weber?  A.  On  Mon- 
day morning,  about  7  o'clock.  .  .  .  Q.  Where  did  it  happen 
that  the  piece  of  coal  from  defendant's  engine  flew  into  your 
eye?  A.  Near  One  Hundred  and  Twenty-Seventh  street,  on 
the  right-hand  side.  Q.  What  did  Mr.  Weber  do  to  the  eye? 
A.  He  took  a  little  brush  and  brushed  the  piece  of  coal  out." 
Cross-examined  by  defendant's  counsel:  "Question.  You  did 
not  go  to  Mr.  Weber  the  same  day  that  the  injury  occurred? 
Answer.  No,  sir.  Q.  Was  the  eye  painful  as  soon  as  the  cinder 
went  into  it  ?  A.  Yes,  sir ;  it  pained  all  the  time,  hke  as  if  there 
was  fire  in  it.  Q.  And  that  is  the  reason  that  you  think  it  was 
a  burning  cinder?  A.  Yes,  sir.  .  Q.  You  did  not  see  the  cinder 
burning?  A.  Fire  flew  down,  and  a  piece  of  hard-coal  fire  flew 
in  my  eye.  Q.  You  bathed  it  all  night  in  cold  water?  A.  Yes, 
sir.  Q.  Did  you  see  the  cinder  come  from  the  engine  ?  A.  I 
saw  fire  come  down,  and  a  piece  came  into  my  eye.  Q,  You  do 
not  positively  know  that  it  came  from  the  road?  A.  Yes,  sir. 
Q.  Did  you  see  it  come  all  the  way  down?  A.  I  saw  that  the 
fire  flew  from  the  elevated,  and  a  piece  flew  into  my  eye.  Q.  I 
should  think  you  would  have  turned  your  eye  away  when  you 
saw  it  coming,  or  turned  your  head.  Did  you  not  think  of  that? 
Did  not  that  occur  to  you,  to  turn  your  eye  away?  A.  No,  sir. 
Q,  You  saw  the  cinder  coming  all  the  way  from  the  train?  A. 
Yes,  sir.      Q.  Until  it  reached  you?    A.  Yes,  sir.     Q.  When 
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you  saw  it  coining,  why  did  you  not  turn  away  your  eye?  A. 
It  came  so  quick.  Q.  I  understand  you  to  say  that  you  saw  it 
come  ail  the  way  from  the  train  to  your  eye?  A.  The  fire  flew 
-down,  and  the  piece  flew  into  my  eye.  Q.  Did  you  see  it  start 
from  the  engine  ?  A.  I  saw  the  fire  that  flew  down ;  and,  as 
soon  as  it  got  down,  I  had  it  in  my  eye.  Q.  You  saw  something 
coming  in  the  air  that  struck  your  eye  ?  A.  Fire  flew  from  the 
engine,  and  1  got  a  piece  of  it  in  my  eye.  Q.  You  saw  it  all  the 
way  from  the  engine?  A.  Yes,  sir.  It  flew  so  quick;  and  it 
flew  in  my  eye  so  quick,"  The  foregoing  is  all  of  the  evidence 
tending  to  establish  the  defendant's  liability ;  and,  after  giving 
evidence  bearing  upon  the  question  of  damages,  the  plaintiff 
rested.  The  defendant  offered  no  evidence,  and  moved  to  dis- 
miss the  complaint  upon  the  ground  that  the  plaintiff  had  not 
established  a  cause  of  action.  The  motion  was  denied,  and  the 
defendant  excepted.  The  defendant  then  asked  the  court  to 
•direct  a  verdict  for  the  defendant  upon  the  same  ground,  which 
was  denied,  and  an  exception  taken.  The  jury  rendered  a  ver- 
dict for  $2000,  which  was  set  aside,  and  a  new  trial  ordered  at 
circuit,  upon  a  motion  made  upon  the  minutes.  This  order  was 
reversed  by  the  general  term,  and  a  judgment  ordered  for  the 
plaintiff  on  the  verdict,  which  was  entered,  and  from  which  and 
the  order  the  defendant  appeals. 

Edward  S.  Rapallo  tor  appellant. 

Charles  Sleekier  for  respondent. 

FOLLETT,  C.J. — Each  party  to  this  action  was  rightfully  in 
this  street,  and  engaged  in  a  lawful  pursuit.  No  contractual 
relations  existed  between  them,  and  neither  owed  the  other  any 
duty  not  due  to  all  persons  lawfully  using  the  street. 
There  is  no  direct  evidence  that  the  locomotive  from  imaJitat'to 
which  the  coal  came  was  defective  in  design,  construe-  "h""  i»h»d. 
tion,  condition,  or  operation,  or  that  it  was  not  sup-  "i^"*"" 
plied  with  the  best  known  appliances  for  arresting 
sparks  and  cinders.  It  does  not  appear  that  more  than  this  one 
coal  came  from  the  locomotive  on  this  occasion,  or  that  sparks 
of  coals  were  emitted  from  it,  or  from  any  of  defendant's  loco- 
motives, on  other  occasions.  There  is  no  evidence  that  on  this 
occasion  the  employees  in  chaise  of  defendant's  train  did  an  act 
which  ought  not  to  have  been  done,  or  omitted  to  do  an  act 
which  ought  to  have  been  done.  The  counsel  for  the  plaintiff 
contends  that  the  evidence  is  sufficient,  in  the  absence  of  explana- 
tory evidence  in  behalf  of  the  defendant,  to  authorize  the  jury 
to  infer  from  the  falling  of  this  coal  that  the  defendant  negli- 
gently used  a  locomotive  improperly  designed,  defectively  con- 
structed, out  of  repair,  or  negligently  operated.  The  evidence 
discloses  an  isolated,  colorless  fact, — the  emission  of  a  coal 
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smaller  than  a  pin-head, — and  the  rule,  res  ipsa  loquitur,  has  not 
been  extended  far  enough  to  authorize  the  inference  from  thia 
(act  that  the  defendant  was  guilty  of  actionable  negligence. 

It  is  urged  that  the  rule  that  the  burden  is  upon  the  party 
averring  negligence  to  affirmatively  establish  it  should  not  be 
given  its  usual  force  or  signification  in  this  case,  because  it  is 
said  that  the  defendant  could  more  easily  have  proved  the  con- 
BBr«*a*r  dition  of  the  locomotive  than  the  plaintiff.  The 
DtwrMtoB  plaintiff  did  not,  by  her  complaint  or  evidence,  in- 
'bnTluua^te.  ''"''^  '^^  defendant  from  which  train  the  coal  fell,  in 
ranttifca  which  direction  the  train  was  going,  the  hour  of  the 
WW*  ■■  igot  accident,  or  of  any  fact  by  which  the  defendant  could 
•'*'•  have  learned  which  locomotive  emitted  the  coal ;  and, 

in  the  absence  of  the  slightest  evidence  that  defendant  knew,  or 
bad  the  means  of  identifying,  the  locomotive  complained  of,  or 
that  there  were  appliances  in  general  use  by  which  the  emission 
of  soarks  of  the  size  of'the  one  which  entered  the  plaintiff's  eye 
mignt  have  been  prevented,  we  think  the  fact  that  the  defendant 
did  not  voluntarily  assume  the  burden  of  showing  the  condition 
of  all  of  its  locomotives  in  use  on  that  part  of  its  line  during  the 
afternoon  of  August  i8,  1879,  should  not  have  been  allowed  to 
weigh  with  the  jury.  The  evidence  of  negligence  in  the  case  at 
bar  falls  far  short  of  that  given  in  Ruppel  v.  Manhattan  R.  Co., 
13  Daly  (N.  y.),  1 1  ;  Burke  v.  Manhattan  R.  Co.,  lb.  75 ;  or  in 
McNaier  v.  Manhattan  R.  Co.,  46  Hun  (N.  Y.),  502,  second 
appeal,  4  N.  Y.  Supp,  310.  The  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event.  All  con- 
cur,  except  Potter  and  Bradley,  JJ.,  dissenting. 


Metropolitan  R.  Co. 

(Massaehusetts  Supreme  Judicial  Court,  May  31,  18S9.) 

Perional  Injuria!— Obftnicti on  of  Straet— NagligencB — Evidenca.— Plaio- 
t[f['s  testator  was  injured  by  a  fall  in  the  street.  He  was  seen  to  fall  and 
was  picked  up  senseless  at  a  point  where  some  rails  projected  beyond  a 
temporary  barrier  inclosing  a  place  where  defendant  was  having  a  track 
laid.  There  was  no  evidence  of  any  other  possible  cause  of  the  fall. 
There  was  some  evidence  that  it  was  dark  at  that  place,  and  it  also  ap- 
peare<t  that  it  was  not  a  regular  crossing.  Hdd,  that  the  evidence  was 
sufficient  to  sustain  a  finding  for  the  plaintiff. 

Sams— In  da  pond  ent  Contnutor — Pamtlt  lituad  to  Company.— When  the 
laying  of  a  track  necessitat«a  the  digging  up  of  a  highway  and  the  obstfuc- 
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tion  of  It.with  earth  and  materials,  the  obstruction  so  rormed  is  a  nuisance 
nnlesa  properly  guarded  against,  and  the  railroad  company  is  liable  for  in- 
juries caused  thereby  when  the  work  is  done  under  a  permit  Issued  to  it, 
although  the  work  had  been  let  out  by  it  to  an  independent  contractor. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  against  the  Metropolitan  R,  Co.  by  Sarah  A.  Wood- 
man, administratrix,  etc.,  to  recover  damages  for  injuries  sus- 
tained  by  the  testator  on  the  evening  of  October  15,  1885,  be- 
tween the  hours  of  6  and  half-past  6  o'clock.  The  jury  having 
returned  a  verdict  for  the  plaintiff,  the  defendant  excepts. 

a.  M.  Morse,  Jr.,  and  AI.  Morton,  Jr.,  for  plaintiff. 

M.  F.  Dickinson,  Jr.,  and  G.  D.  Bratnan  for  defendant. 

Holmes,  J, — The  plaintiff's  testator  was  injured  by  a  fall  in 
the  street  He  was  seen  to  fall,  and  was  picked  up  senseless  at 
a  point  where  some  rails  projected  beyond  atempo-  e,|^„„„,. 
rary  barrier  inclosing  a  place  where  the  defendant  was  asiMt  («  %^ 
having  a  track  laid.  There  was  no  evidence  of  any  *»'•  ii«ai«« 
other  possible  cause  of  the  fall.  This  warranted  a  **'  ''^""* 
finding  that  he  tripped  over  the  end  of  the  rails. 

The  street  was  a  public  highway,  and  the  jury  very  properly 
might  find  that  it  was  negligent  to  allow  the  ends  of  the  rails  to 
project  beyond  the  barrier,  especially  if  they  believed  that  it 
was  dark  at  the  place,  as  one  witness  testified,  although  the 
weight  of  the  testimony  looks  the  other  way  on  paper.  There 
was  testimony  that  the  plaintiff  was  walking  in  the  usual  way 
just  before  he  fell.  Taking  into  account  what  he  had  a  right  to 
assume  with  regard  to  that  part  of  the  street  which  wasnotin- 
closed  with  barriers,  the  jury  was  warranted  in  finding  that  he 
was  using  due  care.  Lyman  f.  Hampshire,  140  Mass.  311,  314; 
Learoyd  v,  Godfrey,  138  Mass.  315,  324.  Indeed,  if  they  be- 
lieved that  it  was  dark,  they  might  have  considered  that  the 
plaintifl  had  been  led  into  a  trap.  It  is  suggested  that  he  was 
not  crossing  at  a  regular  crossing.  But  his  rights  were  not 
changed  by  a  slight  change  in  the  pavement.  He  had  a  right 
to  cross  where  he  chose,  if  the  jury  thought  he  used  due  care. 
Raymond  v.  Lowell,  6  Cush.  (Mass.)  524;  Gerald  v.  Boston,  108 
Mass.  580. 

It  is  argued  that  the  work  was  done  by  an  independent  con- 
tractor.    Assuming  that  there  was  evidence  warranting  that  con- 
clusion, we  are  of  opinion  that  the  fact  would  not  F„tthrt 
exonerate  the  defendant.     In  some  cases,  a  party  is  "ork  doH  br 
liable,  notwithstanding  the  intervention  of  an  inde-  '"''JfT^'* 
pendent   contractor,   lawfully   employed.      A   plain  doHiatn- 
case  is  when  he  is  made  personally  responsible  by  ii«TBdff»»d. 
statute  for  the  prevention  of  the  cau^e  of  the  dam-  *■*" 
age  complained  of.     Gray  v.  Pulien,  s  Best  &  S.  970.     Thus  it 
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is  settled  in  many  states  that  a  city  chained  with  the  duty  of 
keeping  the  streets  in  repair  is  answerable  for  an  improperly 
guarded  excavation  made  by  a  contractor,  for  instance,  in  build- 
ing a  sewer.  Storrs  v.  Utica,  17  N,  Y.  104;  Detroit  v.  Corey,  9 
Mich.  165  ;  Birmingham  v,  McCary,  84  Ala.  469 ;  Logansport  v. 
Dick,  70  Ind.  65 ;  Houston  &  G.  N.  R.  Co.  v.  Meador,  50  Tex. 
77;  Circleville  v.  Neuding,  41  Ohio  St.  465,  469,  9  Am.  &  Eng. 
Corp.  Cas.  656 ;  Baltimore  n.  O'Donnell,  53  Md.  no;  Robbins 
V.  Chicago,  4  Walt.  (U.  S.)  657,  679 ;  St.  Paul  Water  Co.  v.  Ware, 
16  Wall.  {U.  S.)  566.  In  the  present  case  it  would  not  stretch 
the  words  of  the  public  statute  and  of  the  defendant's  charter 
very  much  to  say  that  such  a  personal  duty  was  imposed  upon 
it.  Pub.  St.  c.  113,  §  32  ;  St.  1853,  c.  353,  §  3.  See  Quested  v. 
Newburyport  &  A,  H.  R.  Co.,  127  Mass.  204 ;  Osgood  v.  Lynn  & 
B.  R.  Co.,  130  Mass,  492,  3  Am.  &  Eng.  R.  Cas.  395;  Brook- 
house  v.  Union  R.  Co.,  132  Mass.  178;  Braslin  v.  Somerville  H. 
R.  Co.,  145  Mass.  64.  But,  further,  apart  from  statute,  if  the 
performance  of  a  lawful  contract  necessarily  will  bring  wrongful 
consequences  to  pass,  unless  guarded  against,  and  if  as  in  the 
present  case  the  contract  cannot  be  performed  except  under  the 
right  of  the  employer  who  retains  the  right  of  access  to  the 
premises,  the  law  may  require  the  employer  at  his  peril  to  see 
that  due  care  is  used  to  prevent  harm,  whatever  the  nature  of 
his  contract  with  those  whom  he  empJoys.  Sturges  v.  Theo- 
logical Educ.  Soc,  130  Mass.  414 ;  Stewart  v.  Putnam,  127  Mass, 
403,407;  Gorham  v.  Gross,  125  Mass.  232,  240;  Bower  v.  Peate, 
L.  R.  I  Q.  B.  Div.  321,  approved  in  Dalton  v.  Angus,  L.  R.  6 
App.  Cas.  740,  L.  R.  4  Q.  B.  Div.  162.  L.  R.  3  Q.  B.  Div.  85 ; 
Piclcard  V.  Smith,  10  C.  B.  (N.  S.)  470 ;  Hole  v.  Sittingboume  & 
S.  R.  Co.,  6  Hurl.  &  N."  488,  500;  Circleville  v.  Neuding,  uN 
supra.  Laying  the  track  for  the  defendant  necessitated  the  dig- 
ging up  of  the  highway,  and  the  obstruction  of  it  with  earth  and 
materials.  This  obstruction  would  be  a  nuisance,  unless  prop- 
erly guarded  against.  The  work  was  done  under  a  permit  issued 
to  the  defendant,  and  considering  the  general  principle  of  the 
law,  and  also  the  special  relations  of  horse-railroads  to  the  high- 
way, and  the  policy  of  the  statutes,  so  far  as  the  legislature  has 
expressed  itself  upon  the  subject,  we  are  of  opinion  that  the  de- 
fendant, having  caused  the  highway  to  be  obstructed,  was  bound 
at  its  peril  to  see  that  a  nuisance  was  not  created.  Veazie  v. 
Penobscot  R.  Co.,  49  Me.  119,  123.  See  also  Darmstaetter  r. 
Moynahan,  27  Mich.  188.  Exactly  how  far  this  principle  shall 
be  carried  is  a  question  of  nicety.  But  on  the  whole  we  are  of 
opinion  that  the  present  case  falls  within  it,  and  does  not  resem- 
ble those  where  the  cause  of  injury  was  an  application  of  force 
to  the  person  or  property  of  the  plaintiff  by  a  transitory  act  or 
by  a  defect  in  machinery.-    Exceptions  overruled. 
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Philadelphia  Traction  Co. 


Bernheimer. 

{Pennsyh'ania  Supreme  Court,  April  32,  [889.) 

Cable  Railroad— Injurlei  to  HorM— NBEfigence  of  Gripman— Evhtanc*. — 
Plaintiff,  who  had  hitched  liis  horse  to  .in  awning-post,  untied  the  hitch- 
ing-strap  while  standing  on  the  pavement  with  some  boxes  between  the 
horse  and  himself.  Just  then  a  cable  car  came  along,  and  the  ringing  of 
the  bell  alarmed  theliorse.  It  pulled  the  strap  from  plaintiffs  hand,  ran 
uponihetrack.  and  was  struck  by  a  cable  car.  Plaintiff  testified  that,  when 
the  horse  reached  the  track,  the  cable  car  was  about  18  to  20  feet  distant. 
He  also  testified  that  the  gripman  could  have  stopped  the  car  and  seen  the 
horse,  but  there  was  no  evidence  to  corroborate  his  testimony  in  that  re-  ■ 
spect.  Held,  that  there  was  not  sufficient  evidence  to  submit  to  the  jury 
the  question  whether  the  gripman  was  negligent  in  not  stopping  the  car 
in  time  to  prevent  a  collision,  the  plaintiff  not  being  qualified  to  express 
an  opinion  upon  that  point;  that  the  ringing  of  the  bell  was  not  negli- 
gence ;  and  that  plaintiff  could  not  recover. 

Error  to  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Moses  Bernheimer  against  the  Philadelphia  Trac- 
tion Co.,  to  recover  damages  for  injuries  to  a  horse  belon^ng 
to  plaintifF.  Judgment  having  been  rendered  for  the  plaintiC 
defendant  sued  out  a  writ  of  error. 

David  W.  Sellers  for  plaintiff  in  error. 

Emanuel  Furih  and  Jacob  Singer  for  defendant  in  error. 

PaxSON,  C.  J. — The  horse  of  the  plaintiff  below  was  hitched 
to  an  awning-post  on  the  south  side  of  Market  street  about  22 
feet  east  of  Fourth  street.     The  plaintifF,  while  standing  on  the 

Eavement,  with  some  boxes  between  the  horse  and  ^^^^^^ 

imself,  untied  the  hitch ing-strap.  Just  then  a  ca- 
ble car  came  along,  and  the  ringing  of  the  bell  alarmed  his  horse, 
and  it  broke  away  from  him.  He  testified;  "  My  horse  pulled 
strap  from  my  hand.  There  were  some  boxes  in  the  way,  and  I 
could  not  get  around  to  reach  him,  and  cable  car  struck  him, 
and  I  ran  down  Market  street  after  ray  horse  and  wagon.  The 
ringing  of  the  bell  started  the  horse.  ...  I  think  the  car  could 
have  been  stopped  before  it  touched  the  horse.  When  the  horse 
reached  the  track  the  cable  car  was  about  1 8  to  20  feet  off.  The 
gripman  could  have  stopped  the  car  and  seen  the  horse."  No 
other  witness  appears  to  have  been  called.     We  may  safely  con- 
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elude  from  his  own  statement  that  the  plaintiff  was  not  a  horse, 
man.  No  one  accustomed  to  such  animals  would  ever  think  o( 
unhitching  his  horse  in  a  crowded  street  with  a  pile  of  boxes  be- 
tween the  horse  and  himself,  which  obliged  him  to  go  around  them 
before  he  could  take  hold  of  it.  Had  the  boxes  not  been  in  his 
way  he  could  have  held  his  horse  when  frightened  by  the  bell. 
It  was  an  act  of  gross  negligence  to  unhitch  it  in  the  manner  he 
did,  and,  had  the  point  been  raised  upon  the  trial,  it  should 
have  prevented  a  recovery.  We  decide  the  case,  however,  upon 
other  grounds. 

There  was  no  evidence  of  negligence  on  the  part  of  the  com-  • 
pany.     It  was  not  negligence  to  ring  the  bell  as  the  car  ap- 
proached Fourth  street.     It  would  have  been  negligence  not  to 
have  done  so.     Was  it  negligence  in  the  gripman  not  to  stop 

the  car  in  time  to  prevent  a  collision?  Upon  this 
"•"'*""»•'  point  there  was  no  sufficient  evidence  to  submit  to 
SitrtoTiihtd.  the  jury.  It  is  true  the  plaintiff  said,  "  I  think  the 
■«».  car  could  have  been  stopped."     Afterwards  he  was 

more  positive  and  said,  "  The  gripman  could  have 
stopped  the  car,"  This  was  a  mere  opinion,  based  upon  no 
knowledge  or  experience  in  handling  or  working  cable  cars.  In 
Fischer  v.  Camden  &  P.  Steamboat  Ferry  Co.  (Pa.),  i6  Atl. 
Rep.  635,  it  was  said,  of  an  inexpert  witness  who  had  testified 
that  the  pilot  of  a  steamboat  might  have  changed  its  course  in 
time  to  have  avoided  a  collision:  "  He  was  a  mere  passenger; 
knew  nothing  of  navigation  or  the  handling  of  a  steamboat; 
and  it  would  be  as  rational  to  call  a  cobbler  as  an  expert  in 
medical  science  as  to  permit  a  jury  to  render  a  verdict  upon 
such  testimony  as  this."  The  plaintiff  in  this  case  knew  no- 
thing of  handling  or  stopping  a  cable  car.  He  did  not  even  know 
how  to  manage  his  horse;  and  it  would  be  unjust  to  let  this 
question  of  fact  go  to  the  jury  upon  such  testimony.  The 
gripman  was  not  bound  to  know  that  the  horse  would  run 
against  his  car.  It  was  only  18  feet  from  the  car  when  it 
reached  the  track,  and  the  car  would  move  that  18  feet  in  less 
than  a  second  of  time.  The  assignments  of  error  are  all  sus- 
tained. There  was  no  question  of  neghgence  to  submit  to  the 
jury.     Judgment  reversed. 

Accident  on  Strast  Railway— Contributory  Nagliganoo — Caralannon  of 
Plaintiff. — Wiiile  a  car  of  the  defendants,  in  charge  of  another  servant  of 
the  company,  the  driver  having  temporarily  gone  to  the  rear  of  the  car, 
was  proceeding  westerly  at  a.  slow  rate  along  a  street  in  the  city  of  T.,  on 
which  they  had  the  right  of  way.  the  plaintiff,  whose  carriage  was  waiting 
at  the  curtratone,  without  observing  the  near  approach  of  the  car.  got  into 
and  drove  her  i.Hrri^e  for  a.  short  distance  in  the  same  direction  as  the 
car.  when  she  suddenly  turned  north,  intending  to  cross,  but  in  such  close 
proximity  to  the  car  that,  but  for  the  prompt  action  of  the  driver  (n  charge 
m  turning  his  horse  off  the  track,  the  horse  would  have  collided  with  the 
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plaintiS's  carriage;  as  it  was,  notwithstanding  the  brake  was  applied  to 
the  car.  the  whimecree  siruck  the  wheel  of  the  carriage,  which  was  upset, 
and  [he  plaintiff  thrown  to  tlie  ground,  and  her  leg  was  fractured.  In  an 
action  for  damages  the  Jury  found  in  favor  of  the  plaintiff.  Held,  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  defendants,  and 
the  action  must  be  dismissed  with  coats.  Follett  v,  Toronto  St.  R.  Co^ 
i5'OnL  App.  Rep.  346. 


Dry  Dock,  East  Broadway  and  Battery  R.  Co. 

{New  York  Court  of  Appeals,  June  ^  1889.) 

Contributory  Naglis«na«— Wh«n  Inbnt  Is  8ul  Jurlt — Province  of  Jury. — 
In  an  action  against  a  street  railway  company  to  recover  damages  for  in- 
juries to  a  girl  seven  years  of  age.  the  question  whether  the  child  is  ^u( 
juris  and  guilty  of  suc5  contributory  negligence  in  crossing  the  street  in 
front  oC  an  approaching  car  as  would  bir  a  recovery,  is  for  the  jury,  the 
negligence  of  the  driver  of  a  car  being  admitted  by  the  defendant. 

Appeal  from  General  Term  of  the  Supreme  Court,  First 
Department. 

Action  against  the  Dry  Dock,  East  Broadway  &  Battery  R, 
Co.  to  recover  damages  for  the  death  of  plaintiff's  infant  child, 
Sarah  Stone,  who  was  run  over  by  a  car  belonging  to  defendant 
in  Canal  street,  New  York,  At  the  close  of  the  evidence  on 
behalf  of  the  plaintiff,  the  trial  judge  on  defendant's  motion 
dismissed  the  complaint  and  directed  judgment  to  be  entered  in 
favor  of  the  defendant.  Flaintill  thereupon  appealed  to  the 
general  term  of  the  supreme  court,  where  the  decision  of  the 
trial  judge  was  affirmed  (see  46  Hun  (N.  Y.),  184).  Plaintiff 
again  appealed. 

Adolph  L.  Sanger  for  appellant. 

RoUnson,  Scribner  &  BrigfU  for  defendant. 

Andrews,  J. — The  nonsuit  was  placed  on  the  ground  that 
an  infant  seven  years  of  age  was  siii  Juris,  and  that  the  act  of 
the  child  in  crossing  the  street  in  front  of  the  ap-  — ,,^j 
proaching  car  was  negligence  on  her  part  which  con-  rut«Mn'" 
tributed  to  her  death,  and  barred  a  recovery.     We  7""»fw«'« 
think  the  case  should  have  been  submitted   to  the  JjJ^"'' '* '•'' 
jury.     The  negligence  of  the  driver  of  the  car  is  con- 
ceded.    His  conduct  in  driving  rapidly  along  Canal  street  at  its 
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intersection  with  Orchard  street,  without  looking  ahead,  but 
with  his  eyes  turned  to  the  inside  of  the  car,  was  grossly  negli- 
gent. Mangam  v.  Brooklyn  R.  Co.,  38  N.  Y.  455  ;  Washington  & 
G.  R.  Co.  V.  Gladmon,  15  Wall.  (U.  S.)  401.  It  cannot  be  asserted 
as  a  proposition  of  law  that  a  child  just  passed  seven  years  of  age 
is  sui  juris,  so  as  to  be  chargeable  with  negligence.  The  law 
does  not  define  when  a  child  becomes  sui  juris.  Kunz  v.  City  of 
Troy,  104  N.  Y.  344.  Infants  under  seven  years  of  age  are 
deemed  incapable  of  committing  crime,  and  by  the  common  law 
such  incapacity  presumptively  continues  until  the  age  of  four- 
teen. An  infant  between  those  ages  was  regarded  as  within  the  • 
age  of  possible  discretion ;  but  on  a  criminal  charge  against  an 
infant  between  those  years  the  burden  was  upon  the  prosecutor 
to  show  that  the  defendant  had  intelligence  and  maturity  of 
judgment  sufficient  to  render  him  capable  of  harboring  a  crim- 
inal intent.  1  Arch.  Grim.  Pr,  &  PI.  11.  The  Penal  Code  pre- 
serves the  rule  of  the  common  law,  except  that  it  fixes  the  age 
of  twelve  instead  of  fourteen  as  the  time  when  the  presumption 
of  incapacity  ceases.     Penal  Code,  §§  18,  19. 

In  administering  civil  remedies  the  law  does  not  fix  any  arbi- 
trary period  wlien   an   infant  is  deemed  capable  of  exercising 
judgment  and  discretion.     It  has  been  said   in  one 

not  be  regarded  as  sui  Juris,  and  the  same  was  said  in  another 
case  of  an  infant  five  years  of  age.  Mangam  it.  Brooklyn  R. 
Co.,  supra;  Fallon  v.  Central  Park,  etc.,  R.  Co.,  64  N.Y.  13. 
On  the  other  hand,  it  was  said  in  Cosgrove  v.  Ogden,  49  N.  Y. 
25s,  that  a  lad  six  years  of  age  could  not  be  assumed  to  be  in- 
capable of  protecting  himself  from  danger  in  streets  or  roads; 
and  in  another  case  that  a  boy  of  eleven  years  of  age  was  com- 
petent to  be  trusted  in  the  streets  of  a  city.  McMahon  v. 
Mayor,  etc.,  of  New  York,  33  N.  Y.  642.  From  the  nature  of 
the  case  it  is  impossible  to  prescribe  a  fixed  period  when  a  child 
becomes  sui  juris.  Some  children  reach  the  point  earlier  than 
others.  It  depends  upon  many  things, — such  as  natural  capa- 
city, physical  conditions,  training,  habits  of  life,  and  surround- 
ings. These  and  other  circumstances  may  enter  into  the  ques- 
tion. It  becomes,  therefore,  a  question  of  fact  for  the  jury 
where  the  inquiry  is  material,  unless  the  child  is  of  so  very 
tender  years  that  the  court  can  safely  decide  the  fact. 

The  trial  court  misapprehended,  we  think,  the  case  of  Wen- 
dell V.  New  York  Cent.  &  H.  R.  R.  Co.,  91  N.  Y.  420,  14  Am. 
&  Eng,  R.  Cas,  663,  in  supposing  that  it  decided  as  a  proposi- 
tion of  law  that  a  child  of  seven  years  was  capable  of  exercising 
judgment  so  as  to  be  chargeable  with  contributory  negligence. 
It  was  assumed  in  that  case,  both  on  the  trial  and  on  appeal, 
that  the  child  whose  conduct  was  in  question  was  capable  of 
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understanding  and  did  understand  the  peril  of  the  situation,  and 
the  evidence  placed  it  beyond  doubt  that  he  recklessly  eticoun- 
tered  the  danger  which  resulted  in  his  death.  The  boy  was 
familiar  with  the  crossing,  and,  eluding  the  flagman,  who  tried 
to  bar  his  way,  attempted  to  run  across  the  track  in  front  of  an 
approaching  train  in  plain  sight,  and  unfortunately  slipped  and 
fell,  and  was  run  over  and  killed.  It  appeared  that  he  was  a 
bright,  active  boy,  accustomed  to  go  to  school  and  on  errands 
alone,  and  sometimes  was  intrusted  with  the  duty  of  driving  a 
horse  and  wagon,  and  that  on  previous  occasions  he  h&d  been 
stopped  by  the  flagman  while  attempting  to  cross  the  track  in 
front  of  an  approaching  train,  and  had  been  warned  of  the 
danger.  The  court  held  upon  this  state  of  facts  that  the  boy 
was  guilty  of  culpable  negligence.  But  the  case  does  not  decide 
as  matter  of  law  that  all  children  of  the  age  of  seven  years  are 
sui juris.  We  are  inclined  to  the  opinion  that  in  an  action  for 
an  injury  to  a  child  of  tender  years,  based  on  negligence,  who 
may  or  may  not  have  been'  sui  Juris  when  the  injury  happened, 
and  the  fact  is  material  as  bearing  upon  the  question  of  contrib- 
utory negligence,  the  burden  is  upon  the  plaintiff  to  give  some 
evidence  that  the  party  injured  was  not  capable,  as  matter  of 
fact,  of  exercising  judgment  and  discretion.  This  rule  would  - 
seem  to  be  consistent  with  the  principle  now  well  settled  in  this 
state,  that  in  an  action  for  a  personal  injury,  based  on  negli- 
gence, freedom  from  contributory  negligence  on  the  part  of  the 
party  injured  is  an  element  of  the  cause  of  action.  In  the  pres- 
ent case  the  only  fact  before  the  jury  bearing  upon  the  capacity 
of  the  child  whose  death  was  in  question  was  that  she  was  a  girl 
seven  years  and  three  months  old.  This,  we  think,  did  not 
alone  justify  an  inference  that  the  child  was  incapable  of  exer- 
cising any  degree  of  care.  But,  assuming  that  the  child  was 
chargeable  with  the  exercise  of  some  degree  of  care,  we  think  it 
should  have  been  left  to  the  jury  to  determine  whether  she 
acted  with  that  degree  of  prudence  which  might  reasonably'be 
expected  under  the  circumstances  of  a  child  of  her  years.  This 
measure  of  care  is  all  that  the  law  exacts  in  such  a  case.  Thur- 
ber  V.  Harlem  Bridge,  etc.,  R.  Co.,  60  N.  Y.  335.  The  child 
was  lawfully  in  the  street.  In  attempting  to  cross  she  was 
struck  by  the  horse  on  the  defendant's  car,  and  was  run  over 
and  killed.  The  evidence  would  have  justified  the  jury  in  find- 
ing that  when  the  child  stepped  down  from  the  curb-stone  the 
car  was  50  or  more  feet  away,  and  the  distance  from  the  curb- 
stone to  the  track  of  the  defendant's  road  was  less  than  12  feet. 
The  child,  if  she  saw  the  car,  might  very  well  have  supposed 
that  she  could  get  over  the  track  before  the  car  passed.  There 
is  evidence  that  the  speed  of  the  car  was  increased  at  about  the 
time  the  child  started  to  cross.     It  would  be  very  unjust  to 
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exact  of  such  a  child  that  degree  of  care  which  an  adult  would 
exercise  under  similar  circumstances.  It  was,  we  think,  for  the 
jury  to  say  whether  the  child's  conduct  was  unusual  or  unnatural 
for  a  child  of  her  years.  She  probably  did  not  appreciate  the 
rapidity  of  movement  of  the  car ;  nor  could  it  be  expected  that 
she  would  weigh  the  circumstances,  or  fully  understand  the 
danger  of  attempting  to  cross  in  front  of  the  car.  The  negli- 
gence of  the  defendant's  driver  is  conceded,  and  it  was  for  the 
jury  to  judge  whether  the  conduct  of  the  child  in  crossing  the 
street  to  join  another  child  engaged  in  roller-skating  on  the  op- 
posite side  was  characterized  by  any  want  of  that  degree  of  care 
which  children  under  similar  circumstances  would  usually  exer- 
cise. There  is  no  question  in  the  case  of  negligence  on  the  part 
of  the  parent  of  the  child.  That  point  was  not  presented  on 
the  motion  for  nonsuit.  The  judgment  should  be  reversed,  and 
a  new  trial  granted.     All  concur. 

Contributonr  Naglrgence  of  Infant!. — See  Erwin  v.  Sc  Louis,  I.  M.  ft  S. 
R.  Co.  (Mo.),  35  Am.  &  Eng.  R.  Cas.  390.  note,  394. 


Snook 

V, 

Georgia  Improvement  Co. 

{Georgia  Supreme  Court.  July  27, 1889.) 

Subicription  to  Stock— Enforcamant— Change   of  T«nninuf--lncrftu«  of 

Capital.^lf  a  railroad  company,  without  the  consent  of  a  stockholder, 
applies  to  the  legislature  and  obtains  an  amendment  to  Its  charter  which 
changes  one  of  its  termini  and  increases  the  capital  stock,  the  stockholder 
is  not  thereafter  bound  by  his  subscription,  although,  when  he  subscribed, 
the  general  law.  under  which  the  first  charter  was  obtained,  authorized 
amendments  to  be  made  to  the  charter,  the  route  to  be  changed,  and  the 
capital  stock  to  be  increased. 

Chartar— Oenaral  Law— Special  Acta— -New  Chartar— After  a  company 
had  been  incorporated  under  the  general  railroad  law,  the  legislature 
passed  an  act  entitled  "An  act  to  incorporate  the  A.  &  H.  R.  Co..  to  con- 
fer cerlain  powers,  privileges,  etc.,  and  for  other  purposes."  The  corpor- 
ators named  in  the  act  were  not  the  same  as  the  corporators  in  the  origi- 
nal corporation.  The  act  declared  that  "  they  aie  hereby  created  a  body 
politic  and  corporate,"  and  gave  them  all  the  powers  necessary  for  a  rail- 
road company.  Subsequently  an  amendatory  act  was  passed,  which 
changed  the  name  of  the  company  and  authorized  the  extension  of  tha 
railroad.    Held,  that  these  acts  were  not  amendments  to  the  charter 
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firanted  under  the  general  railroad  law.  but  were  a  separate  and  distinct 
diuter  granted  by  ine  legislature. 

Error  from  City  Court  of  Atlanta. 

T.  W.  Birney  and  Abbott  &  Smith  for  plaintiff  in  error. 

Payne  &  Hull  for  defendant  in  error. 

Simmons,  J. — The  Georgia  Improvement  Co.  brought  its  ac- 
tion against  Snook  for  $250,  which  it  alleged  Snook  had  sub- 
scribed to  the  Atlanta  &  Hawkinsville  R.  Co.,  now  the  Atlanta 
&  Florida  R.  Co.,  the  name  having  been  changed  by 
an  act  of  the  legislature  approved  October  24,  1887. 
To  this  action  Snook  filed  the  plea  of  the  general  issue,  and  four 
special  pleas.  The  plaintiff  demurred  to  the  special  pleas.  Its 
demurrer  was  sustained  by  the  court,  and  the  plaintiff  had  a 
verdict.  The  defendant  moved  for  a  new  trial,  which  was  re- 
fused by  the  court,  and  he  excepted. 

The  main  question  in  this  case  is  whether  the  court  erred  in 
sustaining  the  demurrer  to  the  defendant's  special  pleas.  The 
view  we  take  of  the  case  renders  it  unnecessary  for  us  to  discuss 
all  the  pleas  which  were  stricken  by  the  court.  The  only  ones 
we  will  discuss  are  the  third  and  fifth,  because,  if  they  are  suffi- 
cient in  law,  and  are  true,  the  plaintiff  cannot  recover.  The 
third  plea,  after  being  stripped  of  its  redundancy  and  superflu- 
ous verbiage,  is,  in  substance,  that  the  defendant  subscribed  for 
$250  of  stock  in  the  Atlanta  &  Hawkinsville  R.  Co.,  which  had 
been  incorporated  under  the  general  railroad  law ;  that  the 
charter  granted  to  said  corporation  provided  that  the  railroad 
should  run  from  Atlanta  to  Hawkinsville,  through  certain  coun- 
ties named  in  the  charter;  that  subsequently  to  this  charter, 
and  to  his  subscription,  said  company,  through  its  directors,  ap- 
plied to  and  obtained  from  the  legislature  another  charter, 
which  charter  changed  the  capital  stock  from  $250,000  to  $500,- 
000,  and  changed  the  route  of  the  road,  and  allowed  said  com- 
pany to  construct  a  line  from  Atlanta  in  a  southerly  direction 
to  or  near  Hawkinsville,  or  to  or  near  Thomasville  in  Thomas 
county,  or  both,  and  run  through  such  counties  as  might  be 
necessary  to  one  or  both  of  said  pbints.  The  plea  further  al- 
leges that  afterwards,  on  the  24th  of  October,  1887,  said  Atlanta 
&  Hawkinsville  R.  Co.  procured  the  legislature  to  pass  another 
act,  in  which  the  name  of  the  company  was  changed  to  the  At- 
lanta &  Florida  R.  Co.,  and  the  route  changed,  the  company 
being  allowed  to  make  various  extensions  and  branches  from 
Thomasville  to  any  point  on  the  state  line  of  Florida,  The 
plea  further  alleges  that  each  of  these  changes  was  material,  and 
without  the  defendant's  consent,  and  had  not  been  considered 
or  anticipated  in  his  contract  to  take  stock,  and  that  he  was 
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therefore  released  from  obligation  to  do  so.  The  fifth  plea  al- 
leges, in  substance,  that  the  original  scheme  contemplated  by 
the  original  corporators  of  the  Atlanta  &  Hawkinsville  R.  was 
given  up  and  abandoned,  and  the  subscribers  thereby  released  ; 
and  that  afterwards  certain  persons  {naming  them)  applied  to 
the  legislature,  and  obtained  from  it  a  charter  under  the  name 
of  the  Atlanta  &  Hawkinsville  R.  Co.,  which  company,  under 
the  name  of  the  Atlanta  &  Florida  R.  Co.,  made  the  alleged 
transfer  of  his  subscription  to  the  plaintiff.  He  alleges  that 
said  company  was  a  different  one  from  the  one  to  whose  capital 
stock  he  had  subscribed,  and  that  he  had  never  subscribed  to 
the  stock  of  the  Atlanta  &  Florida  R.  Co. 

I.  We  think  the  court  erred  in  sustaining  the  demurrer  to 
these  pleas.  The  doctrine  is  now  well  settled  that  if  the  charter 
Cbugtia  of  a  corporation  is  materially,  fundamentally,  or 
charter  r*-  radically  changed  by  the  legislature  after  a  person 
,J^J^^  has  subscribed  for  stock  therein,  without  his  consent, 
■t«k.  he  is  released  from  such  subscrifition.     On  this  sub- 

ject the  only  difference  in  the  decisions  of  the  court  now  is  as 
to  what  amounts  to  a  material,  fundamental,  or  radical  change. 
They  hold  that  this  is  a  question  of  law  to  be  decided  by  the 
courts,  and  not  a  question  of  fact  for  the  jury.  Most  of  them 
hold  that  no  general  rule  can  be  laid  down  as  to  what  is  a 
material  or  fundamental  change,  but  that  each  case  must  be 
determined  upon  its  own  state  of  facts. 

It  is  also  held  that  the  charter  of  .a  corporation  is  a  contract 
of  a  dual  character, — First,  a  contract  between  the  state  which 
grants  the  charter  and  the  corporation;  and,  secondly,  a  con- 
tract between  the  corporation  and  its  members;  and  while  the 
state,  if  it  reserves  the  power  to  do  so,  can  alter  and  amend  the 
charter,  and  the  corporation  itself  cannot  object  to  the  altera- 
tion or  amendment,  yet  the  state  has  no  power  to  make  any 
material  or  essential  alteration  in  the  contract  between  the 
members  themselves  and  the  corporation.  Winter  v.  Muscogee 
R.  Co.,  1 1  Ga.  438  ;  Wilson  v.  Mills  Valley  R.  Co.,  33  Ga.  466 ; 
Railroad  Co.  v.  Sullivan,  57  Ga.  240;  Central  R.  Co.  v.  Collins, 
40  Ga.  617;  Thomp,  Liab,  Stockh,  §  70;  i  Ror.  R.  R.  147,  200; 
Pierce,  R.  R.  68 ;  Witter  v.  Mississippi,  etc:;  R.  Co.,  20  Ark.  463 ; 
Plank-Road  Co.  v.  Amdt,  31  Pa.  St.  317  ;  Macedon  &  B.  Plank- 
Road  Co.  V.  Lapham,  18  Barb.  (N.  Y.)  315  ;  Buffalo,  C.  &  N.  Y. 
R.  Co.  V.  Pottle,  23  Barb.  (N.  Y.)  21 ;  Stevens  v.  Rutland  R. 
Co.,  29  Vt.  545 ;  Fry's  Ex'r  v.  Lexington,  etc.,  R.  Co.,  2  Mete. 
(Ky.)  314;  Thompson  v,  Guion,  j  Jones  Eq.  118;  Middlesex 
Turnpike  Co.  v.  Locke,  8  Mass,  267;  Hester  v.  Memphis  &  C. 
R.  Co.,  32  Miss.  378;  Kenosha,  R.  &  R.  L  R.  Co.  v.  Marsh,  17 
Wis.  13 ;  Marietta  &-C.  R.  Co.  v.  Elliott,  10  Ohio  St.  57;  Char- 
tiers  R.  Co.  V,  Hodgens,  jj  Pa.  St.  190;  Caley  v.  Philadelphia. 
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etc.,  R.  Co.,  80  Pa.  St.  368.  As  to  the  character  of  the  con- 
tract  between  the  state  and  the  corporation  and  between  the 
subscribers  to  the  stock  of  the  corporation,  and  as  to  the  power 
of  the  state  to  alter  or  amend  the  charter,  see  an  able  and 
learned  discussion  of  the  subject  by  Chancellor  Zabriskie  in 
Zabriskie  v,  Hackensack,  etc.,  R.  Co.,  18  N.  J.  Eq.  178. 

Applying  these  rules  to  the  facts  of  this  case,  we  find  that 
certain  persons  obtained  a  charter  under  the  general  railroad 
law,  authorizing  them  to  construct  a  railroad  from  chuge  !■  i»t- 
Atlanta  to  Hawkinsville.  After  thi.s  was  done  Snook  minnii  »■« 
subscribed  $250,  for  which  amount  he  is  sued  in  this  '"^"^'JLt 
action.  The  capital  stock,  at  the  time  of  his  sub-  ^ohb,' to 
scription,  was  $250,000.  Afterwards  the  company,  r»i™i.i«v. 
without  Snook's  assent,  applied.to  the  legislature  and  "'■iptio». 
obtained  an  amendment  to  the  charter,  or  a  new  charter 
(whether  it  be  an  amendment  or  a  new  charter  is  immaterial  for 
the  purposes  of  this  argument),  which  changed  the  southern  ter- 
minus, and  the  capita!  stock  of  the  raiiroad  from  $250,000  to 
$500,000.  When  Snook  made  his  subscription  the  charter  of 
the  company  designated  Hawkinsville  as  the  southern  terminus, 
and  his  subscription  was  made  under  the  terms  of  that  charter. 
That  charter  was  the  constitution  and  the  law  to  him  and  the 
other  subscribers.  He  agreed  with  them  and  the  company 
that  he  would  pay  so  much  in  order  to  have  a  road  constructed 
from  Atlanta  to  Hawkinsville,  According  to  his  plea,  nothing 
was  said,  anticipated,  or  contemplated  about  any  other  southern 
terminus.  Nor  was  anything  said  about  an  increase  of  the  cap- 
ital stock  from  $250,000  to  $500,000,  or  to  $2,000,000,  as  after- 
wards provided  by  the  act  of  1887.  Snook  may  have  been  will- 
ing to  subscribe  for  the  construction  of  a  railroad  from  Atlanta 
■  to  Hawkinsville.  He  may  have  owned  property  at  Hawkins- 
ville, or  may  have  had  other  good  reasons  for  desiring  t6  have 
the  terminus  there;  and  he  may. have  been  unwilling  for  the 
terminus  to  be  changed  from  Hawkinsville  to  Thomasville. 
He  may  also  have  been  willing  to  embark  in  the  enterprise 
when  the  capital  stock  was  only  $250,000,  and  may  have  been 
unwilling  to  have  the  capital  stock  increased  to  $2,000,000, 
Whether  willing  or  unwilling,  he  stands  upon  his  express  con- 
tract, which  he  made  with  the  company  and  the  other  subscrib- 
ers, that  the  southern  terminus  should  be  at  Hawkinsville,  and 
its  capital  stock  only  $250,000;  and,  in  our  opinion,  he  had  the 
right  to  stand  upon  that  contract,  and  neither  the  company  nor 
the  legislature  had  a  right  to  change  his  contract  so  that  the 
southern  terminus  of  the  road  should  be  at  Thomasville,  and 
the  capital  stock  $2,000,000,  without  his  consent.     But  it  is  ar- 

fued  that  when  he  subscribed  the  general  law  under  which  the 
rst  charter  was  obtained  authorized  amendments  to  be  made 
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to  the  charter,  the  route  to  be  changed,  and  the  capital  stock 
increased.  If  this  be  true,  the  particular  mode  and  method  as 
to  how  these  changes  may  be  made  was  pointed  out  in  the  gen- 
eral law.  The  increase  of  the  capital  stock  could  only  be  done 
by  vote  of  the  stockholders,  and  the  cHange  of  route  could  only 
be  made  by  a  two-thirds  vote  of  the  directors ;  and  it  may  be 
that  he  could  insist  upon  its  being  done  in  the  mode  contem- 
plated by  the  charter  of  the  company  to  whose  stock  he  had 
become  a  subscriber.  Whether  this  be  true  or  not,  the  general 
law,  under  which  the  first  charter  was  obtained,  nowhere  pro- 
vides for  a  change  of  terminus  of  the  road  after  the  tenninus 
has  been  agreed  upon  by  the  stockholders.  It  provides  for  a 
change  of  route  between  the  termini,  and  provides  for  branch 
roa:l3  and  extensions ;  but,  as  said  before,  it  gives  no  authority 
to  the  stockholders  or  the  directors,  or  the  legislature,  to  change 
the  terminus  of  the  road.  The  weight  of  authority  is  to  the  ef- 
fect that  a  change  of  the  terminus  of  a  road  is  a  fundamental 
alteration,  which  releases  the  subscriber  who  subscribed  to  the 
stock  before  the  change  was  made,  if  made  without  his  consent 
For  these  reasons,  and  for  others  which  might  be  added,  we 
hold  that  this  change  was  a  material  and  fundamental  one,  and 
that  the  defendant  was  released  from  hia  subscription.  Of 
course,  if  it  should  appear  upon  the  trial  that  the  facts  stated  in 
the  plea  are  untrue,  and  that  the  railroad  was  constructed  to 
Hawkinsville,  and  no  change  of  terminus  made,  or  that,  if  it 
has  been  changed.  Snook  assented  to  it,  then  he  would  not  be 
released. 

2.  We  think  the  court  erred  also  in  sustaining  the  demurrer 
to  the  fifth  plea.     We  think  that  the  act  of  igS6  is  not  an 

amendment  to  the  original  charter  of  the  Atlanta  & 
ivtkaMto  Hawkinsville  R.  Co., obtained  under  the  general  law, 
Vti»""d  ^^^  '^  ^  separate,  independent,  and  distinct  charter. 
■ttttaprnta  The  title  to  the  act  is:  "An  act  to  incorporate  the 
Mueidaut.  Atlanta  &    Hawkinsville    R.  Co.,  to    confer    certain 

powers  and  privileges  on  said  company,  and  for 
other  purposes."  Acts  r886)  p.  102,  The  first  section  of  the 
act  then  names  the  corporators,  and  they  are  not  the  same  alto- 
gether as  the  corporators  in  the  original  act.  The  act  further 
says,  after  naming  these  persons,  that  "they  are  hereby  created 
a  body  politic  and  corporate,  under  the  name,"  etc.,  and  then 
proceeds  to  give  them  all  the  powers  that  are  necessary  for  any 
railroad  company  whatever,  the  right  to  sue  and  be  sued,  to 
hold  property,  to  condemn  land,  to  mortgage.  The  amount  of 
the  capital  stock  is  fixed,  and  the  right  given  to  join  with  other 
railroads.  Certain  persons  are  appointed  directors,  to  act  until 
a  regular  election  can  be  held  by  the  stockholders,  etc  This 
act  was  passed  and  approved  in  December,  1886.     The  legisla- 
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ture  which  passed  the  act  adjourned  in  December  until  the 
summer  of  1887,  when  the  same  body  amended  this  act  of  the 
preceding  session.  The  title  to  this  amendatory  act  is  as  fol- 
lows :  "  An  act  to  amend  the  charter  of  the  Atlanta  &  Hawkins- 
ville  R.  Co.,  to  change  the  name  thereof  to  the  Atlanta  &  Flor- 
ida R.  Co.,  to  authorize  the  extension  thereof  to  the  Florida 
line,  and  for  other  purposes."  The  first  section  of  that  act  re- 
cites that  "the  name  of  the  railroad  corporation  chartered  here- 
tofore by  the  act  of  this  legislature  under  the  name  of  the  At- 
lanta &  Hawkinsville  R.  Co.  be  changed  to  the  Atlanta  &  Flor- 
ida R.  Co."  The  sixth  section  of  the  act  says  that  "  said  rail- 
road company  shall  have,  in  the  construction  of  said  extension, 
all  the  rights,  powers,  privileges,  and  immunities  granted  to  and 
conferred  upon  the  Atlanta  &  Hawkinsville  R.  Co.  by  the  legis- 
lature of  Georgia,  by  act  approved  December  7,  1886."  Con- 
struing these  two  acts  together,  and  the  phraseology  of  the  acts, 
and  the  fact  that  the  corporators  in  the  original  charter  and 
those  mentioned  in  the  act  of  1886  are  not  entirely  the  same, 
we  conclude  that  these  acts  are  not  amendments  to  the  charter 
granted  under  the  general  railroad  law,  but  a  separate  and  dis- 
tinct charter  granted  by  the  legislature.  If  they  intended  to  in- 
corporate the  same  company  as  that  already  incorporated  under 
the  general  law,  they  certainly  attempted  a  very  useless  thing, 
for  the  general  law  being,  as  we  think,  valid  and  constitutional, 
the  statutory  incorporation  under  it  was  all  that  was  needed. 
It  perhaps  was  a  safer,  and  certainly  as  safe,  a  charter  as  any 
that  would  be  granted  by  a  special  law,  while  that  general  law 
was  unrepealed.  Counsel  for  the  defendant  in  error  cited  us  to 
the  case  of  Johnston  v.  Crawley,  25  Ga.  316,  which  it  was 
claimed  holds  that  such  acts  are  amendments  to  the  charter, 
and  not  a  new  charter.  We  do  not  think  that  case  should  con- 
trol our  decision  in  this  case,  under  the  facts  of  the  present 
case.  Besides,  from  a  reading  of  the  facts  of  that  case,  it  will 
be  seen  that  it  was  not  necessary  to  the  decision  of  that  case  for 
the  court  to  hold  that  these  two  charters  were  the  same.  The 
main  i^ue  in  that  case  was,  whether  a  claimant  who  had  pur- 
chased  property  under  judgments  which  were  junior  to  a  mort- 
gage could  hold  the  property  against  the  mortgagee.  Johnston 
bought  the  mill  and  machinery  under  judgments  junior  to  Craw- 
'  ley's  mortgage,  and  bought  with  notice  that  the  judgments 
were  junior  to  the  mortgage.  The  mortgage  was  foreclosed, 
and  was  levied  upon  the  mill  and  machinery,  and  a  claim  was 
interposed  by  Johnston.  All  that  it  was  necessary  to  decide  in 
that  case  was  a  very  plain  proposition  of  law, — that  Johnston's 
title,  arising  from  a  sale  under  junior  judgments,  could  not  pre- 
vail over  the  older  lien  of  the  mortgage,  whether  the  corpora- 
tions were  the  same  or  different.  We  therefore  do  not  think 
SB  A.  &  E.  B.  Caa.— 82 
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that  case  should  control  us  in  our  decision  of  this  case,  when  it 
is  manifest  from  the  acts  of  the  legislature  themselves  that  they 
were  intended  to  create  a  new  corporation,  and  not  to  amend 
the  charter  obtained  under  the  general  law.  For  these  reasons 
we  reverse  the  judgment  of  the  court  below.  Judgment  re- 
versed. 

Subtcription  to  Stock— Liabiliiy  of  Subicrlb«r. — An  aUeration  in  the 
charter  of  a  railroad  by  which  the  privilege  of  extending  the  road  is  con- 
ferred upon  the  company  does  not  release  a  subscriber  to  the  company's 
stock.  Cross  v.  Peach  Bottom  R.  Co.  (Pa.),  i  Am.  &  Eng.  R,  Caa.  366. 
But  a  material  deviation  in  the  intended  route  of  the  road  will  release 
him.  Moore  v.  Hanover,  J.  &.  S.  R.  Co,  (Pa.),  4  lb.  256.  Proof  that  a 
railroad  company  has  abandoned  the  construction  of  its  line  is  sufficient 
to  defeat  an  action  ,to  recover  unpaid  subscriptions  to  its  stocic  ;  and  it  is 
for  the  jury  to  dete'rmine  whether,  under  the  evidence,  the  company  has 
abandoned  the  construction.  Delaware  Riv.  &  L,  R.  Co.  v,  Rowland  (Pa.), 
30  lb.  524. 

Sam«— When  8ubicrib«r  tl  r«l«aHd  from  Liability.— See  note,  4  Am.  A 
Eng.  R.  Gas.  261. 
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Paris  and  Great  Northern  R.  Ca 

{Texas  Supreme  Court,  April yi,  1889.) 

Chartar— Forfvitura— Fallura  to  Comm«nca  Construction — Effact  of 
Statute.— Art.  43?8,  Tex.  Rev.  Stat.,  which  provides  that  "if  any  railway 
corporation  organized  under  this  title  shall  not,  within  two  years  after  its 
articles  of  association  have  been  filed  and  recorded,  as  provided  by  this 
title,  begin  the  construction  of  its  road,  and  construct,  equip,  and  put  in 
good  running  orderat  least  ten  miles  of  its  proposed  road,"  "such  corpora- 
tion shall  .  .  .  forfeit  its  corporate  existence,  and  its  power  shall  cease  as 
far  as  relates  to  that  portion  of  the  road  then  unfinished,  and  shall  be  in- 
capable of  resumption  by  any  sfjbsequent  act  of  incorporation,"  is  self- 
acting,  and  a  failure  to  commence  work  within  two  years  of  the  filing  and 
recording  of  the  articles  of  association  operates  as  a  forfeiture  of  the 
charter  without  the  necessity  of  any  judicial  action. 

Same— Subtcription  to  Stock— Enforcement— Ravival  of  Obligation. --The 
Texas  act  of  1885,  which  provides  "that  all  limitations  as  to  the  time  within 
which  any  part  of  any  railroad  shall  be  constructed  "  "  shall  be  stispended 
until  January  i.  1SS7,"  cannot  have  the  effect  of  authorizing  a  company, 
whose  charter  had  been  forfeited  prior  to  its  enactment  by  a  failure  to 
:  the  construction  of  its  road  within  the  statutory  period,  to 
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foainUin  an  action  against  a  subscriber  to  its  stock,  such  subscriber  being 
presumed  to  have  contracted  with  reference  to  the  law  in  force  at  the  date 
of  his  subscription,  and  the  l^islature  being  without  power  to  revive  an 
obligation  which  has  lapsed. 

Appeal  from  District  Court,  Lamar  County. 
J.  G.  Dudley  for  appellants. 
Hale  &■  Baldwin  for  appellees. 

Acker,  J.— On  the  19th  day  of  July,  1881,  J.  N.  Adams  sub- 
scribed  for  20  shares,  of  $100  each,  of  the  capital  stock  of  ap- 
pellee company,  and  paid  S  per  cent  of  his  subscrip-  rtrtej. 
tion  in  cash.  On  the  28th  day  of  July,  18S1,  appellee, 
having  organized  by  the  election  of  directors  and  officers,  was 
duly  incorporated  under  the  general  laws.  The  amount  of 
capital  stock  was  fixed  by  the  charter  at  $30,000,  all  of  which 
was  subscribed  for,  and  5  per  cent  paid  in  cash.  The  charter 
declared  the  purpose  of  the  corporation  to  be  "the  construction 
of  a  railroad  from  Paris,  Tex.,  to  Red  River.*  On  the  19th  day 
of  September,  1881,  Adams  died  intestate,  without  children  or 
descendants  of  children,  leaving  no  separate  estate  but  a  large 
community  estate  which  went  into  the  possession  of  his  widow, 
Emily  F.,  who  married  J.  K.  Bywaters  in  December,  1882. 
Adams  owed  no  debts  other  than  the  subscription  sued  on. 
Annual  meetings  were  held  and  officers  elected,  but  no  other 
steps  were  taken  towards  carrying  out  the  purposes  of  the 
charter  until  in  February  and  March,  1886,  when  calls  were  made 
by  the  directors  covering  the  unpaid  95  per  cent  of  the  stock, 
which  appellants  refused  to  pay,  and  for  the  recovery  of  which 
this  suit  was  instituted  on  the  22d  day  of  March,  1886.  The 
trial  was  without  a  jury,  and  resulted  in  judgment  against  ap- 
pellants for  the  amount  sued  for,  with  interest  and  costs  of  suit. 

Of  the  several  defences  interposed  by  appellants,  we  think  it 
necessary  to  consider  one,  which  lies  at  the  threshold  of  the 
case,  and,  in  our  opinion,  is  conclusive  of  the  rights 
and  liabilities  of  the  parties.  Article  4278  of  the  sutao  vKttta 
Revised  Statutes,  under  which  appellee  obtained  its  li^^l^'^H ,, 
charter,  provides  "if  any  railway  corporation  organ-  MartafUw. 
ized  under  this  title  shall  not,  within  two  years  after 
its  articles  of  association  have  been  filed  and  recorded  as  pro- 
vided by  this  title,  begin  the  construction  of  its  road,  and  con- 
struct, equip,  and  put  in  good  running  order  at  least  ten  miles 
of  its  proposed  road,  and  if  any  such  railroad  corporation,  after 
the  first  two  years  from  the  date  of  its  organization,  shall  fail  to 
construct,  equip,  and  put  in  good  running  order  at  least  twenty 
additional  miles  of  its  road  each  and  every  succeeding  year  until 
the  entire  completion  of  its  line,  such  corporation  shall,  in  either 
such  cases,  forfeit  its  corporate  existence,  and  its  powers  shall 


DigiLizedbyGoOglc 


500    BTWATERS  V.    PABIS   AND   OKEAT  NORTHER:!   B.  CO. 

cease  as  far  as  it  relates  to  that  portion  of  said  road  then  un- 
finished, and  shall  be  incapable  of  resumption  by  any  subsequent 
act  of  incorporation."  It  is  contended  by  appellants  that  the 
failure  of  appellee  to  begin  the  construction  of  its  road  within 
the  two  years  after  July  28,  1881,  the  day  on  which  its  articles 
of  association  were  filed  in  the  office  of  the  secretary  of  state, 
worked  a  forfeiture  ipso  facto  of  its  corporate  existence,  and  de- 
termined its  powers  by  virtue  of  this  statute.  Appellee  contends 
that  this  statute  is  not  self-acting ;  that  there  could  be  no  for- 
feiture of  its  charter,  except  by  judicial  proceeding  for  that  pur- 
pose ;  and  that,  if  the  statute  is  self-acting,  and  the  failure  to 
comply  with  its  conditions  did  work  a  forfeiture  of  its  charter, 
the  act  of  1885  condoned  the  forfeiture  and  restored  its  corporate 
existence.  We  think  there  can  be  no  doubt  that  the  statute  is 
self-acting,  and  that  appellee,  having  failed  to  begin  the  construc- 
tion of  its  road  within  the  two  years,  forfeited  its  corporate 
power  to  do  any  act  not  looking  to  the  winding  up  of  its  busi* 
ness,  and  had  no  power  to  institute  this  suit,  or  perform  any 
other  act,  in  the  absence  of  a  showing  that  this  was  necessary  to 
that  end.  The  state  had  the  right  to  prescribe  the  terms  upon 
which  appellee  acquired  its  charter,  and  to  attach  to  its  grant  of 
corporate  power  the  conditions  and  limitations  upon  which  its 
creation,  the  corporation,  should  continue  to  exist  and  exercise 
its  corporate  powers.  The  general  railroad  law  of  New  York 
contains  the  following  provision;  If  any  corporation  formed 
under  the  general  act  "  shall  not,  within  five  years  after  its  ar- 
ticles of  association  are  filed  and  recorded  in  the  office  of  the 
secretary  of  state,  begin  the  construction  of  its  road,  and  expend 
thereon  ten  per  cent  on  the  amount  of  its  capital,  or  shall  not 
finish  its  road  and  put  it  in  operation  in  ten  years  from  the  time 
of  filing  its  articles  of  association  as  aforesaid,  its  corporate 
existence  and  powers  shall  cease."  In  construing  this  statute 
(Act  1867,  c.  775,  §  l)  the  court  of  appeals  of  New  York,  /»  re 
Brooklyn  W.  &  N.  R.  Co.,  72  N.  Y.  248,  says:  "  The  existence 
of  the  corporation  was  determined  by  the  omission  to  comply 
with  either  of  the  prescribed  conditions,  and  the  omission  to 
begin  the  construction,  and  to  expend  the  ten  per  cent  of  the 
capita!  within  the  live  years,  was  as  fatal  as  the  failure  to  finish 
the  road  within  the  ten  years.  ...  It  needed  no  action  or  ju- 
dicial procedure  to  declare  or  complete  the  forfeiture  of  the 
charter  and  loss  of  corporate  power."  To  the  same  effect  are 
the  following  authorities:  Brooklyn  S.  T.  Co.  ».  Brooklyn,  78 
N.  Y.  530 ;  /«  re  Brooklyn,  W.  &  N.  R.  Co.,  75  N.  Y.  338  ;  /«  re 
Brooklyn,  W.  &  N.  R.  Co.,  81  N.  Y.  71  ;  Oakland  R.  Co.  r.  Oak- 
land B.  &  F.  V.  R.  Co.,  45  Cal.  365  ;  Farnsworth  v.  Minnesota  & 
P.  R.  Co.,  92  U.  S.  66. 
The  act  of  1885  (laws  of  that  year,  54),  upon  which  appellee 
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relies  as  an  avenue  of  escape  from  the  consequences  of  the  fore- 
going conclusion,  is  as  follows :  "  That  all  limitations 
as  to  the  time  within  which  any  part  of  any  railroad  fl»*«»fl"»t 
shall  be  constructed,  contained  in  articles  605  and  Jllt*"^*,^^^ 
4278  of  the  Revised  Statutes,  shall  be  suspended  un-  <Aiic«ttoB. 
til  January  i,  itJS^,  and  the  period  of  time  within 
which  any  part  of  any  road  shall  be  constructed,  equipped,  and 
put  in  good  running  order  shall  begin  to  run  from  said  date." 
If  correct  in  our  conclusion  just  announced,  appellee  had  for- 
feited its  corporate  existence,  and  its  powers  had  ceased  long 
before  the  act  of  1885  took  effect.  Adams  is  presumed  to  have 
subscribed  for  the  stock  in  contemplation  of  and  with  reference 
to  the  laws  then  in  force,  by  the  operation  of  which  he  was  ab- 
solved from  liability  on  his  subscription  before  the  act  of  1885 
became  a  law.  We  cannot  assent  to  the  proposition  that  the 
legislature  has  the  power  to  make  a  contract  for  the  parties,  or 
to  revive  and  make  binding  an  obligation  which  has  lapsed  or 
become  barred,  without  the  consent  of  the  party  to  be  bound. 
Besides  this,  we  think  the  concluding  paragraph  of  article  4278 
is  conclusive  against  the  construction  of  the  act  of  1885  con- 
tended for  by  appellee.  This  concluding  paragraph  provides 
that  the  corporate  existence  of  a  company  which  has  been  for- 
feited under  the  operation  of  the  article  "  shall  be  incapable  of 
resumption  by  any  subsequent  act  of  incorporation."  To  give 
the  act  of  1885  the  construction  contended  for  by  appellee  would 
be  to  nullify  this  provision,  for  by  that  construction  the  act  of 
1885  becomes  an  act  of  incorporation  as  to  appellee. 

We  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed,  and  the  judgment  rendered  here  in  favor  of 
appellants ;  that  appellee  take  nothing  by  its  suit,  and  that  it 
pay  all  costs. 

StaVTON,  C.J.  Report  of  commission  of  appeals  examined, 
their  opinion  adopted,  the  judgment  reversed,  and  rendered  for 
appellants. 

ForfaKurat  D«oUrMl  by  Statute. — While  a  forfeiture  at  common  lawdoes 
not  operate  to  divest  the  title  of  the  owner  until,  by  a  proper  judgment  in 
a  suit  instituted  for  that  purpose,  the  rights  of  the  state  have  been  estab* 
lished,  it  is  otherwise  when  the  forfeiture  has  been  declared  by  a  statute. 
Oakland  R.  Co.  w.  Oakland  B.  &  F.V.  R.  C0..45  Cal.  365.  It  has  accord- 
ingly been  held  that  a  statute  which  requires  railroad  companies  organized 
under  it  to  begin  construction  and  expend  thereon  ten  per  cent  of  its 
capital  within  live  years,  and  to  finish  its  road  and  put  it  in  operation 
within  ten  years,  from  the  filing  of  its  articles  of  association,  and  which 
declares  that  "its  corporate  existence  and  powers  shall  cease,"  works  a 
forfeiture  without  the  necessity  of  any  judicial  decision.  Matter  of  Brook- 
lyn W.  A  N.  R.  Co..  72  N.  y.  34s.  If  a  franchise  is  granted  to  construct  a 
Street  railroad  within  a  certain  time,  and  it  is  also  provided  that  "  if  the 
provisions  of  this  act  are  not  complied  with,  then  the  franchises  and 
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Erivileges  herein  granted  shall  utterly  cease  and  be  forfeited."  a  failure  to 
ly  the  track  within  the  prescribed  time  forfeits  the  franchise  without  the 
necessity  of  any  suit  for  that  purpose.  Oakland  R.  Co.  v.  Oakland  B.  A 
F.  V.  R.  Co.,  45  Cal.  365.  A  charter  which  provides  that  unless  a  com- 
pany be  organized,  and  one  mile  of  its  road  constructed  within  a  specified 
period,  all  powers,  rights,  and  franchises  "  shall  be  deemed  forfeited  and 
determined,"  effects  a  forfeiture  without  the  intervention  of  the  court. 
Brooklyn  Steam  Transit  Co,  v.  City  of  Brooklyn,  78  N.  Y.  524. 

In  opposition  to  the  foregoing  cases,  it  has  been  Ae/d,  that  if  the  con- 
tinuance of  a  charter  beyond  a  fixed  time  is  made  dependent  upon  the 
performance  of  a  sjjecificd  condition,  the  non-performance  of  the  condition 
IS  a  mere  ground  of  forfeiture,  which  can  only  be  taken  advantage  of  in 
fuo  warranto  proceedings.  La  Grange  &  M.  R.  Co.  v.  Rainey,  7  Coldw. 
(Tenn.)  42a  It  has  also  been  Aeld.xhax.  a  statute  which  provides  that 
when  a  railroad  company  shall  for  one  year  suspend  Its  lawful  business  it 
"  shall  be  deemed  to  have  forfeited  the  rights,  privileges,  and  franchises  " 
conferred  upon  it  by  the  act  of  incorporation,  does  not  operate  a  dissolu- 
tion of  the  company  without  any  judicial  proceeding.  State  v.  Minnesota 
Cent.  R.  Co.  (Minn.),  39  Am.  &  Eng.  R.  (is.  440.  And  in  Brooklyn  Cent. 
R.  Co.  V.  Brooklyn  City  R.  Co.,  32  Barb.  (N.  Y.)  358.  it  was  held  that  a 
condition  contained  in  a  municipal  ordinance  consenting  to  the  construc- 
tion of  a  street  railroad,  that  the  road  should  be  completed  in  a  given 
time,  was  a  condition  subsequent;  that  the  failure  to  complete  the  road 
did  not  ipsa  /ado  determine  the  grant;  and  that  a  judicial  decision  was 
necessary  to  deprive  the  grantee  01  the  franchise. 

In  a  proceeding  by  the  attorney-^neral,  it  is  mandatory  upon  the  court 
to  declare  a  forfeiture  when  the  facts  clearly  bring  the  case  within  the 
provisions  of  a  statute  providing  therefor.  State  v.  Minnesota  Cent.  R. 
Co.  (Minn.),  19  Am.  &  Eng.  R.  Cas.  44a 

When,  by  the  franchise,  it  is  required  that  work  upon  the  railroad  should 
be  commenced  within  one  year,  but  the  nature  and  quantity  of  the  work 
and  the  place  at  which  it  shcAild  be  done  are  not  specitied.  the  question 
whether  work  was  in  fact  commenced  Is  a  question  of  fact  for  the  trial 
court.     Omnibus  R,  Co.  v.  Baldwin  (Cal.),  i  Am.  &  Eng.  R.  Cas.  316. 

Thirty-six  years  after  the  expiration  of  the  time  fixed  for  the  completion 
of  a  railroad  the  plaintiff,  in  a  possessory  action  to  recover  land  over 
which  the  road  has  been  constructed,  cannot  avail  himself  of  the  failure  of 
the  company  to  complete  its  railroad  within  the  time  required  by  its 
chaner.  Cmcinnati,  H.  &  I.  R.  Co.  v.  Clifford  (Ind.),  33  Am.  &  Eng.  R. 
Cas.  81. 

A  corporation  having  no  legal  existence  cannot  take  property  under  the 
right  ol  eminent  domam ;  and  when,  therefore,  a  company  has  forfeited  its 
franchises  by  non-fulfilment  of  a  condition  of  its  charter,  the  fact  may  be 
pleaded  by  any  one  whose  property  is  sought  to  be  appropriated.  In  rt 
Brooklyn  W.  &  N.  R.  Co„  -jt  N.Y.  24s.  75  N.  Y.  335. 
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Gulf,  Colorado  and  Santa  F6  R.  Co. 


{Texas  Supreme  Cowl,  March  19,  1889.) 

Charter— Extinction — Sale  under  Execution — Liability  of  Purehater — 
AKreement  to  Maintain  Depot<^Arc.  4260,  Tex.  Rev.  5tat,,  which  declares 
that  in  case  of  the  sale  oi  the  road-bed  and  franchise  of  a  railroad  company 
underan  elocution,  the  purchasers  "  shall  be  entitled  to,  have,  and  exercise 
all  the  powers,  privileges,  and  franchises  granted  to  said  company  by  its 
charter  or  by  virtue  of  general  laws,"  and  "  shall  be  deemed  and  taken  to 
be  the  true  owners  of  said  charter  and  corpo^Lors  under  the  same,  in- 
vested with  all  the  powers,  rights,  privileges,  and  benefits  thereof  in  the 
same  manner  and  to  the  same  extent  as  if  they  were  the  original  corpora- 
tors, of  said  company,"  does  not  have  the  effect  of  extinguishing  the 
original  railroad  company,  and  the  purchaser  at  an  execution  sale  does 
not  assume  any  liability  for  former  indebtedness  not  secured  by  liens,  and 
therefore  is  not  liable  under  an  agreement  made  by  the  original  company 
to  erect  and  maintain  a  depot  at  a  certain  place. 

Same— Contolidatlon  of  Companies— Ettoppel.— A  company  which  has 
purchased  at  execution  sale  the  property  and  franchises  of  another  rail- 
road company  is  not  estopped  by  such  purchase  from  denying  the  con- 
solidation of  the  two  companies,  such  purchaser  being  autnorized  to 
acquire  the  property  and  franchises  without  consolidation. 

Appeal  from  District  Court,  Montgomery  County, 
/.  W.  Terry  for  appellant, 
W.  P.  McComb  for  appellee. 

Stayton,  C.J. — Appellee  brought  this  action  against  the  Gulf, 
Colorado  &  Santa  F^  R.  Co.  to  recover  damages  for  the  breach 
of  a  contract  which  he  alleges  the  Central  &  Mont-  .,.,-._ 
gomery  R.  Co.  made  with  him  and  other  residents  p2|^.  ~ 
of  the  town  of  Montgomery  in  the  year  1879,  He 
alleged  that  this  contract  was  evidenced  by  a  subscription  list, 
the  caption  of  which  provided  that,  in  consideration  the  sub- 
scribers would  pay  the  sums  each  subscribed,  the  Central  & 
Montgomery  R.  Co.  would  establish,  build,  and  maintain  per- 
manently its  depot  at  some  point  within  1000  yards  of  the  court- 
house, in  the  town  of  Montgomery,  and  that  he  subscribed  and 
paid  to  the  railway  company  the  sum  of  $1000.  He  further 
alleged  that,  in  compliance  with  this  contract,  the  Central  & 
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Montgomery  R.  Co.,  in  the  year  1879,  did  construct  and  main 
tain  its  depot  within  the  named  distance  from  the  court-house, 
where  it  remained  until  about  September,  1885,  but  that  about 
the  month  of  June,  1882,  the  Central  &  Montgomery  R.  Co. 
ceased  to  control  and  operate  its  railway,  and  to  exercise  its 
rights  and  franchises,  which  passed  into  the  possession  and  con- 
trol of  appellant  under  some  contract,  pretended  purchase,  or 
by  usurpation,  and  that  since  that  date  appellant  has  continu- 
ously managed  and  controlled  the  railroad  property  and  fran- 
chises of  the  other  railway  company.  He  further  alleged  that 
about  the  month  of  September,  1885,  appellant,  in  violation  of 
the  contract  between  himself  and  other  citizens  of  the  town  of 
Montgomery  and  the  Central  &  Montgomery  R.  Co.,  established 
a  depot  at  a  point  more  than  1000  yards  from  the  court-house, 
in  the  town  of  Montgomery,  where  it  has  since  transacted  its 
business,  abandoning  the  depot  formerly  established  and  used ; 
that,  after  making  the  contract  on  which  he  sues,  he  bought 
property  in  the  town  of  Montgomery,  which  has  been  greatly 
depreciated  in  value  by  the  removal  of  the  depot ;  and  for  dam- 
ages thus  sustained  he  brings  this  action,  based  on  the  contract 
before  referred  to.  There  is  no  averment  that  the  two  railway 
companies  have  been  voluntarily  or  involuntarily  consolidated 
or  amalgamated,  nor  is  there  any  averment  from  which  this  can 
be  inferred,  or  from  which  it  can  be  inferred  that  the  Central  & 
Montgomery  R.  Co,  is  not  an  existing  corporation,  clothed  with 
all  the  rights,  powers,  and  franchises  it  ever  possessed. 

Appellant  filed  demurrers  to  the  petition,  which  were  as  fol- 
lows :  "  (l)  The  defendant  excepts  to  the  plaintiff's  petition,  and 
says  that  it  appears  therefrom  that  the  Central  & 
Montgomery  R.  Co.  is  a  proper  and  necessary  party 
defendant  in  this  case,  and  this  action  ought  not  to  proceed 
without  said  company  is  a  party.  (2)  For  further  exception  to 
said  petition,  defendant  says  that  the  same  states  no  facts  which 
show,  or  tend  to  show,  that  the  defendant  is  liable  on  the  con- 
tract or  breach  of  contract  alleged  to  have  been  made  with  the 
Central  &  Montgomery  R,  Co."  These  demurrers  were  over- 
ruled, and  this  ruling  is  assigned  as  error. 

Appellant  pleaded  general  denial,  and  by  special  answer 
alleged,  in  substance,  that  for  a  valuable  consideration  it  pur- 
kfom  chased  from  George  Sealy,  who  was  the  sole  stock- 

holder in  the  Central  &  Montgomery  R.  Co., — all  of 
its  bonds  having  been  paid  off  and  destroyed, — the  Central  & 
Montgomery  R.,  free  from  all  debts,  stock,  bonds,  or  other- 
wise ;  that  upon  the  faith  of  such  purchase  its  officers  took  pos- 
session of  the  road,  and  operated  the  same  under  color  thereof, 
until  September  6,  1S87 ;  that  it  had  no  notice  of  appellee's  con- 
tract, and  never  in  any  manner  assumed  the  obligations  of  the 
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Central  &  Montgomery  R.  Co.;  that  on  September  6,  1887,  it 
purchased  at  sheriff's  sale,  under  a  valid  judgment,  execution, 
and  levy  (which  are  particularly  described),  the  entire  road-bed, 
track,  franchises,  and  charter  of  the  Central  &  Montgomery  R. 
Co.,  its  right  of  way  and  depot  grounds,  being  its  entire  line 
from  Navasota  to  Montgomery,  to  all  of  which,  on  the  same  day, 
the  sherifi  executed  and  delivered  to  it  a  deed  in  due  form  of 
law ;  that  all  acts  of  its  officers  in  the  premises  down  to  Septem- 
ber 6,  1887,  were  ullra  vires;  and  that  on  that  day,  by  said  pur- 
chase and  sheriff's  sale,  it  acquired  the  property  free  from  all 
claims  against  the  Central  &  Montgojnery  R.  Co.  which  were 
not  Hens  on  the  same  prior  to  the  said  judgment.  Demurrers 
to  the  special  answer  were  sustained,  and  this  ruling  is  assigned 
as  error.  These  rulings  present  the  main  questions  to  be  deter- 
mined in  the  case. 

If,  giving  to  the  petition  the  broadest  intendments  possible, 
under  its  averments,  there  could  be  doubt  as  to  the  true  relation 
between  the  two  railway  companies,'  the  answer  p„5t„,„ 
would  have  left  no  ground  for  controversy  as  to  this;  oicririnii^ 
and  if,  looking  to  the  entire  pleadings  of  both  parties,  h«w»rt  to  it- 
admitting  the  averments  of  both  to  be  true  for  the  ""Ji."^'?'* 
purposes  of  the  demurrers,  it  appears  that  the  plain-  Ficntiaa 
tiff  showed  no  right  to  maintain  this  action  against  ^•*'*'- 
appellant  on  the  contract  of  the  other  railway  company,  then 
the  judgment  must  be  reversed.  The  relation  of  appellant  to 
the  Central  &  Montgomery  R.  Co.,  under  the  purchase  from 
George  Sealy,  was  considered  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mor- 
ris, 67  Tex.  696,  35  Am.  &  Eng.  R.  Cas.  94,  wherein  it  was  held 
that  the  title  to  the  Central  &  Montgomery  R.  and  its  fran- 
chises did  not  pass  to  appellant  through  that  transaction,  and 
that  its  corporate  existence  continued.  The  purchase  at  sheriff's 
sale,  set  up  in  the  answer,  if  it  be  conceded  that  appellant  had 
power  to  buy,  did  not  destroy  the  corporate  existence  of  the 
Central  &  Montgomery  R,  Co.,  but  vested  in  appellant  the  fran- 
chise and  corporate  property  sold,  freed  from  liability  for  exist- 
ing debts  not  secured  by  prior  liens,  and  from  all  obligations  of 
that  company  strictly  personal  in  character.  The  appellant,  at 
most,  became  the  owner  of  the  corporate  franchise  of  the  Cen- 
tral &  Montgomery  R.  Co.,  and  of  the  property  sold,  just  as 
would  any  individual  who  might  have  purchased  at  the  sheriff's 
sale.  Ownership  alone  does  not  operate  a  consolidation,  for  this 
cannot  be  made  without  the  consent  of  the  state,  which  will  not 
be  implied;  nor  can  it  be  made  without  the  consent  of  the 
stockholders  of  the  companies  to  be  consolidated.  Pearce  v. 
Madison  &  1.  R.  Co.,  2 1  How.  (U.  S.)  442 ;  State  v.  Bailey,  16 
Ind.  46:  Tuttle  v.  Michigan  A.  L.  R.  Co.,  35  Mich.  247;  Mow- 
rey  v.  Indianapolis  &  C.  R.  Co.,  4  Biss.  (U.  S.)  78;  Shelbyville 
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&  R.  T.  Co.  V.  Barnes,  42  Ind.  498 ;  Bishop  v.  Brainerd,  28 
Conn.  288 ;  Tayl.  Corp.  §  419  et  seg.;  Mor.  Priv.  Corp.  544 ;  i 
Ror.  R.  R.  s88;  Houston  &  T.  C.  R.  Co.  v.  Shirley,  54  Tex. 
125,  4  Am.  &  Eng,  R,  Cas.  443 ;  Indianola  R.  Co.  v.  Fryer,  56 
Tex.  609,  II  Am.  &  Eng.  R.  Cas.  324;  Clinch  71.  Corporation, 
L.R.4Ch.ii8;  Dougan'sCase,  L.  R.  8  Ch.  540.  There  being  no 
consolidation  alleged,  it  is  unnecessary  to  consider  whether  or 
not,  had  there  been,  the  consolidated  company  would  be  liable 
on  the  contract  made  the  basis  of  this  action. 

The  statute  provides  that,  "  in  case  of  the  sale  of  the  entire 
road-bed,  track,  franchise,  and  chartered  right  of  a  railroad  com- 
pany, whether  by  virtue  of  an  execution,  order  of  sale,  deed  of 
trust,  or  any  other  power,  the  purchaser  or  purchasers  at  such  . 
sale,  and  their  associates,  shall  be  entitled  to  have  and  exercise 
all  the  powers,  privileges,  and  franchises  granted  to  said  com- 
pany by  its  charter,  or  by  virtue  of  the  general  laws;  and  the 
said  purchaser  or  purchasers  and  their  associates  shall  be  deemed 
and  taken  to  be  the  true  owners  of  said  charter  and  corporators 
under  the  same,  and  vested  with  all  the  powers,  rights,  privi- 
leges, and  benefits  thereof,  in  the  same  manner,  and  to  the  same 
.  extent,  as  if  they  were  the  original  corporators  of  said  company, 
and  shall  have  power  to  construct,  complete,  equip,  and  work 
the  road  upon  the  same  terms,  and  under  the  same  conditions 
and  restrictions,  as  are  imposed  by  their  charter  and  the  general 
laws."  Rev.  St.  art,  4260.  By  the  sale  made  by  the  sheriff 
there  was  a  change  made  in  the  ownership  of  the  Central  & 
Montgomery  R.  and  of  its  franchise,  but  the  corporate  ex- 
istence continues  with  franchise  neither  enlarged  nor  restricted 
as  before.  That  railway  company,  in  whomsoever  may  be  its 
ownership,  stands  charged  with  any  duty  and  obligation  to  the 
public  imposed  upon  it  by  its  charter  and  the  nature  of  its  busi- 
ness, and  from  those  it  cannot  escape  without  legislative  permis- 
sion, so  long  as  its  corporate  existence  continues.  If  it  leases 
its  road,  or  otherwise  permits  it  to  be  controlled  and  operated 
by  another  corporation,  without  lawful  authority,  it  will  remain 
liable  for  any  breach  of  duty  to  the  public,  as  fully  as  though  its 
road  was  operated  under  the  control  of  its  own  directory,  while, 
at  the  same  time,  the  same  liability  may  exist  on  the  part  of  the 
corporation  operating  its  road.  If  its  charter  imposes  upon  it 
obligations  and  responsibilities  continuous  in  their  nature,  in  the 
discharge  of  which  individuals,  as  distinguished  from  the  public, 
have  an  interest,  then  such  duties  and  obligations  rest  upon  it 
in  the  hands  of  whomsoever  may  become  the  owner  of  its  prop- 
erty and  franchise,  and  such  subsequent  owner  would  be  bound 
by  any  covenant  running  with  the  property  purchased.  A  per- 
son or  corporation,  however,  who  acquires  the  property  and 
franchise  of  a  railway  corporation  through  sale  under  execution. 
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takes  it  freed  from  all  liability  for  its  former  indebtedness  not 
secured  by  prior  lien,  and  from  all  mere  personal  obligations  as- 
sumed by  the  former  owner. 

That  appellant  is  not  liable  on  the  contract  made  the  basis  of 
this  action,  under  the  averments  of  the  pleadings,  seems  to  us 
clear.  The  contract  was  one  personal  m  its  character,  which 
could  not  fix. any  obligation  whatever  on  appellant.  City  of 
Menasha  v.  Milwaukee  &  N.  R.  Co.,  52  Wis.  420,  J  Am.  &  Ene. 
R.  Cas.  300;  Wright  v.  Milwaukee  &  St.  P.  R.  Co.,  25  Wis.  46; 
Sappington  v.  Little  Rock,  M.  R.  &  T.  R.  Co.,  37  Ark.  23,  11 
Am.  &  Eng.  R.  Cas.  330;  Tawas  &  B.  C.  R.  Co.  v.  Judge,  44 
Mich.  479,  1 1  Am,  &  Eng.  R.  Cas.  584 ;  Hammond  v.  Port  Royal 
&  A.  R,  Co.,  16  S.  Car.  573.  If  the  contract  sued  upon  has  not 
become  binding  on  appellant,  we  do  not  see  that  its  refusal  to 
comply  with  it  gives  cause  of  action  either  on  the  contract  or 
for  tort  against  it;  for  there  is  no  privity  between  them,  nor 
duty  raised  by  the  contract. 

It  is  urged  that  appellant  is  estopped  to  deny  the  fact  of  con^ 
solidation.  We  do  not  see  on  what  ground  an  estoppel  can  be 
based.  Appellant  has  done  no  act  which  in  any  punii,^ 
manner  influenced  appellee  to  make  the  contract  on  Htoppe^ts 
which  he  relies,  believing  that  it  was  bound  to  exe-  tmiKmiaa- 
cute  it.  It  claims,  at  most,  to  be  the  owner  of  the  *»*■'■■ 
railway  and  franchise  of  the  corporation  known  as  the  "  Central 
&  Montgomery  R.  Co.,"  and  by  virtue  of  such  ownership 
claims  the  right  to  operate  and  control  that  property  and 
franchise,  which,  if  it  be  such  owner,  it  may  lawfully  do  without 
consolidation,  and  cannot  lawfully  do  as  a  consolidated  corpora- 
tion, under  the  averments  of  the  petition. 

It  is  unnecessary  to  inquire  whether  appellee,  under  the  con- 
tract alleged,  has  cause  of  action  against  the  representatives  of 
the  interests  of  those  interested  in  the  assets  of  the  sold-out 
company.  The  demurrer  to  the  petition  should  have  been  sus- 
tained, and  the  demurrers  to  the  answer  should  have  been  over- 
ruled, and  for  the  errors  in  the  ruling  of  the  court  below  in  these 
respects  the  judgment  will  be  reversed,  and  the  cause  remanded. 
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Chicago  and  Alton  R.  Co. 


SUFFERN  ei  at. 
{Illinois  Supreme  Court.  June  15.  1889.) 

Sid»  Tneks  and  SwKehM — OblfKation  ta  Conn*ot — Mand>mu( — llllnoit 
Conttitution. — The  provision  of  the  Illinois  Constitution  that  "all  railroad 
companies  shall  permit  connections  to  be  made  with  their  track  so  that 
.  ,  .  any  public  warehouse,  coal-bank, or  coal-yard  may  be  reached  by  the 
cars  of  said  railroad  '*  is  absolute  and  peremptory;  and  if  a  railroad  com- 
pany wrongfully  removes  the  connection  of  a  switch  leading  to  a  coal-bank, 
the  legal  obligation  of  the  company  to  restore  such  connection  may  be  en- 
forced by  maitdamus. 

Samtt—Ditconnecting— Switch  Conn«ctinc  with  Rival  Lina.— The  fact 
that  the  proprietor  of  a  coal-mine,  which  already  had  a  switch  connecting 
with  a  railroad,  had  permitted  another  company  to  construct  a  switch  on 
its  road  to  the  coal -bank,  and  that  the  two  switches  were  connected  at  the 
weighing-scales,  does  not,  in  the  absence  of  evidence  tending  to  show  that 
the  cars  of  the  second  company  were  pushed  from  the  weighing- scales 
upon  the  line  of  the  tirst  company,  or  that  the  first  company  was  in  any 
vay  injured  by  the  construction  of  the  second  switch,  justify  the  first  com- 
pany in  disconnecting  its  switch. 

Same — DUoretion  of  Managsr— Plaadlng— Sufflclancyof  Avarmant*. — In 
an  action  for  mandamus  to  compel  the  restoration  of  a  switch  leading  to 
a  coal-mine,  a  plea  which  alleges  that  the  manager  of  the  respondent,  in 
the  exercise  of  his  discretion,  determined  that  the  use  of  the  connecting- 
switches  was  unsafe  and  imprudent,  is  insufficient  if  it  fails  to  set  up  facts 
showing  wherein  the  use  would  be  unsafe. 

Sama— Diieonnaetin{  Switch— Doing  Builnauwilh  Rival  Companyi — One 
railroad  company  is  not  justified  in  disconnecting  a  switch  lead mg  to  a 
coal-mine,  and  refusing  to  permit  the  owners  of  the  coal-mine  to  ship  coal 
over  its  road  because  such  owners  also  ship  coal  from  the  same  mine  over 
the  road  of  another  railroad  company  which  is  also  connected  with  the 
mine  bv  a  switch. 

Shofe.  C.J.,  Wilkin  and  Craig,  JJ..  dissenting. 

Error  to  Appellate  Court,  First  District. 
Brown  &  Kirby  for  plaintiff  in  error. 

John  M.  Hamilton  {Charles  C.  Gilbert,  Jr.,  of  counsel)  for  de- 
fendants in  error. 

Magruder,  J. — This  is  a  petition  for  a  mandamus,  filed  by 
Suffem  Bros.,  the   defendants  in  error,  against  the  Chicago  & 
Alton  R.  Co.,  the  plaintiff  in  error,  to  compel  the  com- 
pany  to   restore   a   switch  or  side-track  connection 
between  its  main  track  and  the  coal-mine  of  Suffem  Bros,,  and 
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to  furnish  cars  for  the  transportation  of  coal  from  the  mine. 
The  circuit  court  awarded  the  writ,  and  its  judgment  has  been 
affirmed  by  the  appellate  court,  from  which  the  case  is  brought 
here  by  writ  of  error. 

The  coal-mine  is  situated  a  short  distance  west  of  the  right  of 
way  of  the  company,  which  at  this  point  is  loo  feet  wide,  and 
runs  from  the  northeast  to  the  southwest.  The  side  track  was 
built  in  1879,  under  a  contract  then  made  between  the  company 
and  Sufiem  Bros.  The  cost  of  it  was  paid  by  Suffern  Bros.,  at 
the  rate  of  $[  per  foot,  amounting  to  $793.  It  was  constructed 
with  the  consent  of  the  company,  and  under  the  supervision  of 
the  company's  servants.  It  is  partly  upon  the  railroad  right  of 
way,  and  partly  upon  the  land  of  the  defendants  in  error.  It 
starts  from  the  main  track  at  a  point  northeast  of  the  coal* 
mine,  and  connects  again  with  the  track  at  a  point  southwest 
of  the  mine,  diverging  to  the  westward  in  its  course  between 
these  two  points  so  as  to  pass  over  the  land  of  the  relators  near 
the  coal-bank  and  under  the  coal-shoot  attached  to  their  mine. 
The  plaintiff  in  error  furnished  them  with  cars,  and  hauled  coal 
for  them  from  their  coal-shaft  over  this  switch  to  various  places 
on  the  main  line,  to  which  shipments  were  made  for  eight  years, 
from  1880  to  1887,  inclusive.  On  September  10,  1887,  plaintiff 
in  error,  the  respondent  in  the  court  below,  severed  the  connec- 
tion between  the  switch  and  the  main  track  by  taking  out  the 
frogs  and  connections  at  both  ends  of  the  side  track,  and  has 
ever  since  refused  to  restore  such  connection,  or  to  furnish  cars, 
although  called  upon  by  the  relators  to  do  so. 

Section  4,  art.  1 3,  of  the  constitution  of  this  state  provides  as  fpl< 
lows:  "  And  all  railroad  companies  shall  permit  connections  to  be 
made  with  their  track,  so  that  any  such  consignee  [of  grain],  and 
any  public  warehouse,  coal-bank,  or  coal-yard  may 
be  reached  by  the  cars  on  said  railroad."  If  the  pr^rtitiirail. 
respondent  had  no  right  or  authority  to  remove  the  liietmwe 
connection,  it  can  be  compelled  by  mandamus  to  re-  "*•*•• 
store  it  under  the  coustitutional  provision  thus  quoted.  Two 
rules  in  regard  to  the  issuance  of  a  writ  of  mandamus  are  well 
settled  byall  the  authorities  upon  the  subject :  First.  The  party 
applying  for  it  must  show  a  clear  legal  right  to  have  the  thing 
which  is  asked  for  done.  Second.  It  must  be  the  clear  legal 
duty,  of  the  party  sought  to  be  coerced,  to  do  the  thing  he  is 
called  upon  to  do.  Commissioners  of  Highways  v.  People,  66 
111.  339;  People  V,  Chicago  &  A.  R.  Co.,  55  111.  95.  The  con- 
stitution says  that  the  respondent  "  shall  permit "  its  track  to  be 
connected  with  the  coal-bank,  so  that  the  latter  may  be  reached 
by  the  cars  on  its  road.  The  command  to  it  to  permit  such 
connection  is  absolute  and  imperative.  Its  legal  duty  in  the 
premises  is  so  plain  that  it  cannot  be  questioned.    In  1879,  and 
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for  eight  years  thereafter,  it  performed  its  duty  by  allowing  the 
switch  to  be  connected  with  its  main  track,  and  to  be  used  by 
the  relators  in  shipping  coal  from  their  mine.  If  in  1887  it  cut 
the  switch  loose  from  its  track  without  right  or  authority,  it 
thereby  refused  any  longer  to  grant  a  permission  which  the  con- 
stitution commanded  it  to  grant,  and  was  guilty  of  the  violation 
of  a  public  duty  which  the  organic  law  of  the  state  expressly 
imposed  upon  it.  That  mandamus  will  lie  in  such  a  case,  there 
can  be  no  question.  When  the  side  track  was  first  laid,  the 
respondent  may  have  had  the  right  to  say  how  it 
iiwto««iF*i  should  be  laid.  It  may  have  then  been  vested  with 
nM*rkUaa>r  such  discretionary  power  as  that  it  was  authorized  to 
■idc  tretk.  direct  in  what  particular  manner  the  connection  should 
be  made  with  its  main  track ;  but  its  discretion  in  this  regard 
was  exhausted  after  the  completion  of  the  switch,  and  its  use 
without  objection  for  a  number  of  years.  In  the  late  case  of 
People  V.  Louisville  &  N.  R.  Co.,  120  111.  48,  we  awarded  a 
mandamus  to  compel  a  railroad  company  to  stop  its  trains  at  a 
depot  in  McLeansboro.  It  was  there  held  that  the  fixing  of  the 
terminal  point  of  its  road  in  a  town  or  city  was  within  the  dis- 
cretion of  the  railway  company,  but  that  the  location,  when  once 
fixed,  could  not  afterwards  be  changed  by  the  company,  and 
that  its  discretion  in  the  matter  had  been  fully  and  finally  exer- 
cised when  it  erected  a  depot  in  the  town,  built  tracks  to  it,  and 
stopped  its  trains  there  for  nearly  13  years. 

The  legal  right  of  the  relators  to  have  the  connection  of  the 
switch  restored,  if  it  was  wrongfully  removed,  follows  as  a  nec- 
essary corollary  from  the  legal  obligation  of  the  respondent  to 
make  such  restoration.  When  the  constitution  enjoins  it  as  a 
duty  upon  the  railroad  company  to  permit  a  connection  between 
its  tracks  and  any  coal-mine,  it  impliedly  confers  upon  the  owner 
of  such  coal-mine  the  right  to  call  upon  the  company  to  grant 
such  permission,  and  to  continue  it  when  once  granted.  The 
doctrine  in  this  country  is  that  a  private  person  may  apply  for 
a  mandamus  to  enforce  a  public  duty,  not  due  to  the  govern- 
ment as  such,  without  the  intervention  of  the  government  law 
officer.  County  of  Pike  v.  State,  1 1  111.  202 ;  City  of  Ottawa  v. 
People,  48  111.  233  ;  Union  Pac.  R.  Co,  v.  Hali,  91  U.  S.  343. 

The  question  next  to.be  considered  is,  by  what  right  or  authority 
FcmtttiiR  respondent  has  assumed  to  disconnect  from  its  track 
eoutractioi  the  switch  running  to  the  mine  of  the  relators,  and  to 
•r)i4«  tnwk  deprive  them  thereby  of  all  facilities  for  shipping  coal 
uaTiiMiBoi  '"  ''^^  '^^''^  ^"^  ^^^^  '^^  road.  The  Chicago,  Santa 
jiftirrnTBr-  F4  &  California  R.  Co.  runs  west  of  the  coal-mine, 
laRorwMUM-  and  its  right  of  way  is  nearly  parallel  with  that  of 
'     "  plaintiff   in  error.     About   September    i,   1887,  the 

Santa  F£  R.  Co.  constructed  a  switch  from  its  main  track  to 
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the  mine  of  the  relators,  and  received  some  shipments  of  coal 
over  its  line  from  the  coal-mine  by  means  of  such  switch.  This 
new  connection  between  the  mine  and  the  Santa  F6  roa^  has 
given  rise  to  all  the  trouble  between  the  relators  and  the  re- 
spondent. The  pleadings  are  voluminous  and  complicated.  The 
respondent  answered  the  petition.  The  relators  filed  replica- 
tions to  the  answer.  The  respondent  filed  two  rejoinders  to  the 
replications.  The  relators  demurred  to  the  rejoinders.  The 
trial  court  sustained  the  demurrer,  and,  the  plaintiff  in  error 
electing  to  stand  by  its  rejoinders,  a  judgment  was  rendered 
awarding  a  writ. 

We  do  not  deem  it  necessary  to  pass  upon  the  various  objec- 
tions made  by  each  party  to  the  pleadings  of  the  other,  or  to 
determine  the  comparative  merits  of  the  pleadings  upon  both 
sides.  It  will  be  sufficient  to  refer  to  such  statements  therein  as 
we  consider  material  to  the  decision  of  the  case.  The  relators 
aver  that  the  Santa  F6  switch  does  not  cross  or  interfere  with 
the  main  track  of  the  respondent,  or  with  the  switch  built  from 
respondent's  track  to  the  mine,  except  that  in  connecting  with 
both  roads  empty  coal-cars  from  the  separate  switch  of  each 
railroad  are  pushed  by  hand  by  the  servants  of  relators  upon  the 
track  on  the  weighing-scales  near  the  coal-bank,  under  the  coal- 
shoot  attached  to  the  mine,  and,  after  being  loaded  and  weighed, 
are  pushed  off  said  scales  by  hand,  and  delivered  upon  the 
separate  switches  of  the  two  railroads  away  from  and  without 
interference  with  each  other ;  and  relators  further  aver  that  this 
was  the  practice  when  respondent's  switch  was  the  only  one 
connected  with  the  mine,  and  that  neither  company  runs,  or  is 
permitted  to  run,  its  engines  or  cars  over  said  scales,  or  over  the 
switch  of  the  other  company,  but  that  the  cars  at  that  point  are 
and  always  have  been  handled  by  hand.  The  respondent  avers 
that  the  relators  permitted  the  Sante  F^  company,  without  the 
consent  of  respondent,  to  connect  with  and  jointly  use,  upon 
the  property  of  the  relators,  the  switch  built  from  respondent's 
road,  whereby  the  Sante  F6  company  "would  be  enabled  to 
transfer  its  cars  over  the  said  switch  to  and  upon  the  main  tracks 
of  defendant,"  and  that,  in  the  judgment  of  respondent's  gen- 
eral manager,  such  joint  use  would  not  be  safe  or  prudent, 
"  wherefore  defendant  did  remove  the  frogs,"  etc.  The  respond- 
ent admits  in  its  pleadings  that  the  only  point  where  the  two 
switches  connect  is  upon  the  land  of  the  relators,  and  not  upon 
its  own  right  of  way.  Under  our  practice  the  answer  or  plea  to 
the  petition  for  mandamus  takes  the  place  of  the  return  to  the 
alternative  writ.  The  respondent  must  deny  the  facts  alleged 
in  the  petition  on  which  the  claim  of  the  relator  is  founded,  or 
set  up  other  facts  sufficient  in  law  to  defeat  such  claim,  stating 
these  facts  positively  and  distinctly.     Mos,  Mand.  210.     Every 
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intendment  is  made  against  returns  which  do  not  answer  the 
important  facts.  People  v.  Kilduff,  15  111.  492;  People  v.  Ohio 
Grove  Tp.,  51  111.  igr.  Nowhere  in  its  pleadings  does  the  re- 
spondent deny  that  the  only  point  where  the  two  switches  were 
joined  was  in  the  track  upon  the  weighing-scales,  near  the  coal- 
bank,  under  the  coal-shoot,  or  that  cars  were  shoved  upon 
and  off  the  scales  from  and  to  the  respective  switches  by  hand, 
and  not  otherwise.  These  allegations  in  the  pleadings  of  the  re- 
lators must  therefore  be  assumed  to  be  true.  It  is  difficult  to 
understand  how  such  a  joint  use  as  is  here  described  of  a  com- 
mon track  upon  the  weighing-scales  of  the  relators  for  the  pur- 
pose of  loading  cars  with  coal,  and  then  pushing  them  by  hand 
upon  the  respective  switches  of  the  two  roads,  could  in  any  way 
injure  the  plaintiff  in  error,  or  justify  its  severance  of  the  con- 
nection with  its  track.  There  was  no  danger  to  the  servants  or 
property  of  the  respondent.  The  cars  were  shoved  upon  and 
from  the  scales  by  the  servants  of  the  relators..  It  is  not  suffi- 
cient to  aver  that  the  Santa  F6  cars  might  be  shoved  upon  respond- 
ent's track.  It  is  not  alleged  that  the  Santa  Yt  cars  were  ever 
pushed  upon  its  main  track,  or  upon  its  right  of  way,  or  upon 
the  switch  leading  to  its  track,  except  at  the  common  point  of 
juncture  above  indicated. 

Counsel  for  plaintiff  in  error  says  that  its  manager,  jn  the  ex- 
ercise of  his  discretion,  determined  that  such  joint  use  and 
BtMrttiH  r  occupation  as  are  above  mentioned  were  unsafe  and 
■ua^,^  imprudent,  and  for  that  reason  that  it  had  a  right  to 
MatvMu-  disconnect  the  side  track;  and  that  it  cannot  be  com- 
pr«4Mt.'""  pelled  by  maridamus  to  do  what  depends  upon  the 
exercise  of  discretion.  It  is  necessary  to  go  further 
than  to  state  that  the  manager  thought  the  joint  use  to  be  unsafe. 
Facts  must  be  set  up  showing  wherein  such  use  was  unsafe.  No 
such  facts  are  averred.  What  the  plaintiff  in  error  is  called  upon 
to  do  is  to  permit  a  connection  between  its  track  and  the  coal- 
mine. It  has  no  discretion  in  the  performance  of  this  duty. 
By  the  command  of  the  constitution  it  must  permit  the  connec- 
tion. If  the  owner  of  the  mine  makes  an  improper  use  of  the 
switch  or  side  track,  so  as  to  injure  plaintifl  in  error  in  any 
way,  the  courts  will  furnish  it  a  remedy  for  the  wrong  suffered ; 
but  it  has  no  right  to  take  the  law  into  its  own  hands,  and  refuse 
to  do  what  the  constitution  requires  it  to  do.  The  Santa  F^  R. 
Co.  is  also  obliged  to  permit  its  track  to  be  connected  with  the 
mine  of  the  relator.  If  there  were  several  other  railroads  pass, 
ing  near  the  mine,  the  same  constitutional  obligation  would  rest 
upon  each.  Under  such  circumstances  a  common  track,  to  be 
used  by  all  the  roads  for  receiving  coal  into  their  cars,  would 
become  a  necessity.  The  owner  of  the  mine  would  not  be  com- 
pelled to  have  a  separate  coal-shoot  or  a  separate  entrance  to  his 
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mine  for  the  switch  of  each  railroad  company.  We  have  held 
in  a  number  of  cases  that  a  railroad  company  is  bound  to  deliver 
grain  at  any  elevator  or  warehouse  to  which  such  grain  may  be 
consigned  along  the  line  of  its  road,  or  connected  with  its  main 
track  by^  side  track  which  it  had  permitted  to  be  laid  down. 
Vincent  v.  Chicago  &  A.  R.  Co.,  49  III.  33  ;  People  v.  Chicago  & 
A.  R.  Co.,  55  111.  95  ;  Chicago  &  N.  W.  R.  Co.  v.  People,  56  III. 
365 ;  Hoyt  V.  Chicago,  B.  &  Q.  R.  Co.,  93  III.  601.  Switches 
branching  off  from  the  main  tracks  of  a  number  of  roads  frequent- 
ly connect  with  one  or  two  tracks  under  the  archway  of  an 
elevator,  where  grain  is  loaded  into  or  unloaded  from  the  cars  of 
all  the  roads.  Such  common  tracks  are  used  by  all  the  compan- 
ies delivering  or  receiving  grain  at  the  elevator.  Would  one  of  • 
these  companies  be  justified  iri  disconnecting  the  switch  running 
from  its  track  because  the  owner  of  the  elevator  permitted  some 
other  company  to  use  the  common  track  under  the  archway? 
As  plaintiff  in  error  permitted  the  side  track  to  be  built  connect- 
ing its  main  track  with  the  mine,  and  has  continued  for  years 
to  furnish  cars  to  haul  coal  from  the  mine  over  its  tine,  such  side 
track  must  be  considered  as  a  part  of  its  line  (Vincent  v.  Chi- 
cago &  A,R.  Co-fSUpray  and  it  has  been  held  that  a  railroad 
company  can  be  compelled  by  mandamus  to  operate  its  road  as 
a  continuous  line,  and  to  replace  a  part  of  its  track  which  it  has 
wrongfully  taken  up  (Ohio  &  M.  R.  Co.  v.  People,  120  111.  200; 
30  Am.  &  Eng.  R.  Cas.  509,  and  cases  there  cited). 

The  petition  in  this  case  avers  that  respondent  informed  the 
relators  that  it  severed  the  connection  because  relators  had 
made  use  of  the  Santa  Fe  switch  for  the  shipment  of 
their  coal,  and  that  respondent  notified  the  relators  cMionrriTki 
tliat  it  would  refuse  to  receive  coal  from  their  mine  iiMai>M«ot 
for  shipment  if  relators  continued  to  avail  themselves  i^'|?,*"~'' 
of  the  facilities  of  the  Santa  Vt  road  for  the  trans- 
portation of  coal.  This  averment  is  not  specifically  traversed 
in  the  answer.'  Tapping,,  in  his  work  on  Mandamus  (marg, 
p.  349),  says:  "  Every  distinct  and  material  allegation  contained 
in  the  writ  must,  if  it  be  intended  to  contradict  them,  be  trav- 
ersed ;  as  such  of  the  material  suggestions  and  allegations  of  the 
writ  which  are  not  denied  or  traversed  by  the  return  are,  in 
contemplation  of  law,  admitted  by  the  defendant  to  be  true." 
Even  if  it  can  be  truthfully  said  that  there  are  general  words  of 
denial  in  the  answer  which  are  sufficient  to  negative  the  last- 
mentioned  averment,  it  othcnvise  appears  from  the  pleadings 
that  such  averment  suggests  the  real  reason  for  the  severance 
of  the  side  track.  The  respondent  alleges  in  its  answer  that  the 
relators  can  take  all  the  coal  from  their  mine  by  means  of  the 
S.inta  F^  switch,  and  that,  since  they  have  acquired  the  means 
of  shipping  coal  over  the  Santa  F6  road,  they  have  abandoned 
S8  A.  &  £.  R.  Cas.— S3 
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the  shipment  of  coal  upon  respondent's  line.  The  fact  that  the 
relators  had  acquired  the  means  of  shipping  coal  over  the  Santa 
F6  road  by  means  of  a  new  switch  connection  therewith  is  thus 
admitted  by  the  answer  to  be  the  cause  of  the  alleged' abandon- 
ment of  shipments  over  the  respondent's  road.  But  it  clearly 
appears  that  the  abandonment  of  such  shipments  was  not  volun- 
tary, but  forced.  Respondent  compeiied  the  relators  to  aban- 
don its  line,  because  it  took  up  the  frogs  and  disconnected  the 
side  track.  The  allegations  in  the  pleadings  of  the  relators  that 
when  the  switch  was  severed,  they  were  shipping  about  125  car- 
loads of  coal  per  month  over  the  Chicago  &  Alton  road,  and 
had  contracts  at  that  time  for  the  delivery  of  coal  to  persons 
along  the  line  of  that  road,  and  were  unable  to  comply  with 
their  contracts  by  reason  of  such  severance,  and  up  to  that  time 
had  only  shipped  three  car-loads  of  coal  over  the  Santa  F^  road, 
and  were  only  obliged  to  abandon  their  shipments  over  respond- 
ent's road  because  of  the  respondent's  act  in  severing  the  side 
track  from  the  main  track,  are  nowhere  traversed  either  by  a 
general  or  special  denial.  It  follows  that,  according  to  the  re- 
spondent's own  averments,  it  removed  the  connection  with  the 
mine  of  the  relators  because  the  relators  chose  to  make  some 
shipments  of  coal  over  the  Santa  F^  line.  In  this  view  the  con- 
duct of  the  plaintil?  in  error  is  wholly  inexcusable. 

One  railroad  company  is  not  justified  in  refusing  to  permit 
the  owners  of  a  coal  mine  to  ship  coal  over  its  road  because 
such  owners  also  ship  coal  from  the  same  mine  over  the  road  of 
another  railroad  company.  It  is  the  duty  of  a  railroad  company 
to  carry  any  freight  that  is  offered,  provided  its  legal  charges 
for  such  carriage  are  paid.  It  cannot  take  the  position  that  it 
will  not  carry  coal  from  a  mine  upon  the  line  of  its  road  unless 
it  is  allowed  to  carry  all  the  coal  from  such  minfc.  It  is  for  the 
interest  of  the  public  that  there  should  be  full  and  fair  competi- 
tion between  the  different  railroad  companies  operating  their 
lines  in  the  state.  Serious  injury  will  result  -to  the  business  in- 
terests of  the  country  if  shippers  can  be  compelled  by  arbitrary 
measures  to  patronize  one  railroad  to  the  exclusion  of  all  others. 
No  monopolies  would  be  more  odious  than  those  which  would 
result  from  the  adoption  of  such  a  policy. 

It  is  admitted  that  a  side  track  connects  the  main  track  of 
plaintiff  in  error  with  the  coal-mine  of  the  Streator  &  Wilming- 
ton Star  Coal  Co.,  which  is  situated  a  short  distance 
MmHbUb-  northwest  of  the  mine  of  the  defendants  in  error, 
p,^*""*  '"  and  that  plaintiff  in  error  furnishes  cars  to  said  Star 
Coal  Co.,  and  hauls  coal  for  it  from  its  mine.  Thus 
one  coal-mine  is  aided  in  the  prosecution  of  its  business,  while 
another  is  forced  to  suffer  loss  for  want  of  the  necessary  means 
of  transportation.     In  Vincent  v.  Chicago  &  A.  R.  Co.,  supra. 
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and  Chicago  &  N.  W.  R.  Co.  v.  People,  supra,  certain  rail- 
road companies  claimed  the  right  to .  deliver  all  the  grain 
transported  over  their  lines  to  particular  elevators  in  the  city  of 
Chicago  which  they  favored,  and  to  refuse  to  deliver  any  grain 
to  other  elevators  which  they  did  not  favor.  In  the  Vincent 
Case  we  said:  The  "evident  object  [of  the  legislature]  was  to 
prevent  the  growth  of  those  injurious  monopolies  in  the  grain 
trade  which  would  almost  necessarily  spring  from  the  toleration 
of  such  a  practice  as  that  which  these  appellants  seek  to  enjoin. 
To  do  this,  it  was  necessary  to  secure  to  every  warehouseman, 
whose  warehouse  was  connected  by  a  side  track  with  a  railway, 
the  right  to  a  delivery  of  all  grain  consigned  to  him.  ...  It 
[the  railroad  company]  must  deal  fairly  by  the  public,  and  this 
it  would  not  be  doing  if  allowed  so  to  discriminate  as  to  build 
up  the  business  of  one  person  to  the  injury  of  another  in  the 
same  trade."  In  the  Chicago  &  N.  W.  R.  Co.  Case,  after  stat- 
ing that  contracts  with  railroad  companies  to  deliver  all  the 
grain  hauled  by  them  to  particular  warehouses,  or  all  the  lumber 
hauled  by  them  to  particular  lumber-yards,  etc.,  would  enable 
such  companies  to  "subject  the  business  of  the  state  almost 
wholly  to  their  control,  as  a  means  of  their  own  emolument," 
we  said :  "  How  injurious  to  the  public  would  be  the  creation  of 
such  a  system  of  organized  monopolies  in  the  most  important 
articles  of  commerce,  claiming  existence  under  a  perpetual 
charter  from  the  state,  and,  by  the  sacredness  of  such  charter, 
claiming  also  to  set  the  legislative  will  itself  at  defiance,  it  is 
hardly  worth  while  to  speculate.  It  would  be  difficult  to  exag- 
gerate the  eVil  of  which  such  a  system  would  be  the  cause,  when 
fully  developed,  and  managed  by  unscrupulous  hands.  .  .  .  The 
principle  that  a  railroad  company  can  make  no  injurious  or  ar- 
bitrary discrimination  between  individuals  in  its  dealings  with 
the  public,  not  only  commends  itself  to  our  reason  and  sense  of 
justice,  but  is  sustained  by  adjudged  cases."  The  language 
thus  quoted  applies  to  the  case  in  hand.  It  was  the  evident 
design  of  the  constitutional  provision  above  quoted  to  compel 
the  railroads  to  furnish  the  coal-mines  in  the  state  with  all  neces- 
sary facilities  for  the  shipment  and  transportation  of  coal.  As 
the  railroad  companies  must  deliver  grain  to  all  elevators  upon 
the  lines  of  their  roads,  or  connected  therewith  by  side  tracks, 
so  also  must  they  receive  shipments  of  coal  from  all  coal-mines 
on  the  lines  of  their  roads,  or  connected  therewith  by  side  tracks. 
The  martdamus  vi3ls  propely  issued.  The  judgment  of  the  ap- 
pellate court  is  affirmed. 

Shope,  CJ.,  and  WiLKiN,  J.,  dissent. 

Craig,  J.  [dissenting). — As  I  do  not  agree  with  the  majority 
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of  the  court  in  the  deeision  of  this  case,  I  have  thought  it  proper 
GHsitaiad.  '°  States  my  views:  This  was  a  petition  for  tnan- 
damns  brought  by  appellees,  who  operate  a  coal-mine 
in  Grundy  county,  to  compel  the  Chicago  &  Alton  R.  to  re- , 
store  a  certain  switch  connection  between  its  main  track  and 
appellees'  coal-shaft,  and  also  to  compel  the  railroad  company 
to  furnish  cars  on  the  switch  for  the  use  of  appellees  in  the  ship- 
ment of  their  coal.  No  evidence  was  introduced  in  this  case. 
All  the  questions  involved  arose  on  the  pleadings.  It  appears 
from  the  pleadings  that  the  side  track  or  switch  was  constructed 
in  1879  by  the  railroad  company  from  its  main  track  to  appel- 
lees' coal-mine,  partly  on  the  right  of  way  of  the  company,  and 
partly  on  land  of  appellees  which  joins  the  right  of  way.  Ap- 
pellees paid  on  account  of  the  construction  of  the  switch  $793. 
From  the  time  the  switch  was  constructed  until  the  month  of 
September,  1887,  the  switch  was  used  solely  by  the  railroad 
company,  the  company  placing  empty  cars  upon  it  which  ap- 
pellees would  fill  with  coal,  and  then  the  company  would  trans- 
port the  coal  over  its  line  of  road  to  its  proper  destination.  In 
September,  1887,  the  Chicago,  Santa  F6  &  California  R.  Co.,  at 
the  instance  and  request  of  appellees,  built  a  side  track  from  its 
main  line  into  the  switch,  which  oT  course  gave  it  the  joint  use 
of  the  switch  which  the  Alton  road  had  constructed.  When 
the  Alton  R.  Co.  learned  the  fact,  it  removed  the  frogs  which 
connected  the  main  track  with  the  switch,  and  thus  the  connec- 
tion between  the  main  line  and  coal-mine  was  broken,  and  this 
action  was  brought  to  restore  the  connection  as  stated  before. 

The  railroad  company  put  in  an  answer  to  the  petition  in 
which  some  of  the  facts  alleged  were  admitted  and  others  denied. 
Among  other  things,  the  answer  contained  the  following:  R.e- 
spondent  admits  that  about  the  ist  of  September  the  Chicago, 
Santa  F^  &  California  R.  Co.  constructed  a  switch  to  said  coal- 
mine, and  respondent  avers  that  it  did  so  by  the  procurement 
and  consent  of  petitioners,  and  petitioners,  without  the  knowl- 
edge and  consent  of  respondent,  connected  said  switch  of  said 
Chicago,  Santa  F6  &  California  R.  Co.  with  the  switch  leading 
to  the  main  track  of  this  respondent,  so  that  the  cars  of  the  said 
Chicago,  Santa  F^  &  California  R.  Co.  might  be  pushed  onto 
the  right  of  way  and  main  track  of  respondent,  without  its 
knowledge  or  consent,  and  respondent  hereupon  declined  to 
permit  such  connection  with  its  main  track  to  remain,  and  in 
the  exercise  of  its  judgment  and  discretion  as  to  the  safety  and 
good  policy  of  such  connection,  determined  that  it  was  unwise. 
unsafe,  and  improper  for  it  longer  to  permit  the  switch,  so  out 
of  its  control,  to  connect  with  its  main  track,  and  believing  that 
such  connection  might  in  some  way  become  dangerous  to  the 
lives  and  limbs  of  its  pat^scngers  a:id  employees,  and  dangerous 
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to  its  property,  it  did  disconnect  its  main  track  from  such  side 
track  by  the  removal  of  the  frogs  on  its  right  of  way,  as  was  its 
duty  and  right  to  do.  To  the  answer  the  petitioner  filed  seven 
replications.  No.  6  contains  the  following;  Sixth.  Defendant 
ought  not  to  be  precluded  by  reason  of  the  allegation  in  said 
answer  contained  that  about  the  ist  of  September,  1887,  the 
Chicago,  Santa  F6  &  California  R.  Co.  constructed  a  switch  to 
said  coal-mine,  and  that  it  did  so  by  and  with  the  procurement 
and  consent  of  petitioners,  and  that  petitioners,  without  the 
knowledge  and  consent  of  defendant,  connected  said  switch  of 
the  Chicago,  Santa  F^  St  California  _R.  Co.  with  the  switch  lead- 
ing to  the  main  tracl;  of  defendant,  without  its  knowledge  or 
consent,  and  the  defendant  thereupon  declined  to  permit  such 
connection  with  its  main  track,  and,  in  the  exercise  of  its  judg- 
ment as  to  the  safety  and  good  pohcy  of  such  connection,  it 
determined  that  it  was  unwise,  unsafe,  and  improper  for  it  lon- 
ger to  permit  the  switch,  so  out  of  its  control,  to  connect  with 
its  main  track,  etc.,  because  they  say  they  have  the  constitu- 
tional right  to  have  their  said  coal-bank  connected  with  both  of 
said  railroads,  so  that  it  can  be  reached  by  cars  thereon,  and 
that  in  making  such  connection  the  switches  of  defendant's  road 
do  not  in  any  wise  connect  or  interfere  with  each  other,  except 
that  it  is  so  arranged  that  empty  coal-cars  from  the  separate 
switch  of  each  railroad  may  be  and  are  pushed  by  hand  by  peti- 
tioners, their  agents  and  servants,  upon  the  track  on  the  weigh- 
ing scales  near  petitioners'  coal-bank,  under  the  coal-shoot 
attached  to  said  mine,  and  are  loaded  and  weighed  by  peti- 
tioners, and  are  by  hand  pushed  off  said  scale,  and  delivered 
upon  the  separate  switches  of  said  two  railroads,  away  from,  and 
without  any  interference  with,  each  other,  and  the  manner  of  . 
loading  and  delivering  said  cars  with  both  the  railroads,  as 
aforesaid,  is  the  same  in  practice  as  it  has  always  been  when  the 
switch  of  the  defendant  was  alone  connected  with  petitioners' 
mine.  To  the  replications  the  defendant  filed  two  rejoinders, 
to  which  petitioners  demurred.  The  court  sustained  the  de- 
murrer, and,  as  the  defendant  elected  to  abide  by  the  rejoinders, 
judgment  was  entered  as  prayed  for  in  the  petition. 

It  is  first  claimed  that  the  rejoinders  were  good,  and  that  the 
court  erre'd  in  sustaining  the  demurrer  to  them.  It  is  also  insisted 
that,  if  the  rejoinders  were  not  good,  then  the  de- 
murrer ought  to  have  been  carried  back  and  sus-  p„j  tn  per- 
tained to  the  replications.    It  will  therefore  be  neces-  ■»  eoioMt. 
sary  to  consider  the  replications ;  but  in  the  view  we  J'^J'*"^* 
take  of  the  record  it  will  only  be  necessary  to  con- 
sider replication  numbered  six,  as  the  real  point  in  controversy 
arises  under  the  facts  alleged  therein.    The  last  clause  of  section 
5,  art.  13,  of  the  constitution  of  the  State  of  Illinois  (1870),  pro- 
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vides  AS  follows:  "And  all  railroad  companies  shall  permit  con- 
nections to  be  made  with  their  track,  so  that  any  such  consignee 
and  any  public  warehouse,  coal-bank,  or  coal-yard  may  be  reached 
by  the  cars  on  said  railroad."  Paragraph  84,  §  22,  c.  114,  Starr 
&  C.  St.,  provides  :  "  Every  railroad  corporation  in  the  state  shall 
fumi.sh,  start,  and  run  cars  for  the  transportation  of  such  pas- 
sengers and  property  as  shall,  within  a  reasonable  time  previous 
thereto,  be  ready  or  be  offered  for  transportation  at  the  several 
stations  on  its  railroads,  and  at  the  junctions  of  other  railroads, 
and  at  such  stopping-places  as  may  be  established  for  receiving 
and  discharging  .way  passengers  and  freights;  and  shall  take,  re- 
ceive, transport,  and  discharge  such  passengers  and  property,  at, 
from,  and  to  such  stations,  junctions,  and  'places,'  on  and  from 
all  trains  advertised  to  stop  at  the  same  for  passengers  and 
freight  respectively,  upon  the  due  payment,  or  tender  of  pay- 
ment,  of  tolls,  freight,  or  fare  legally  authorized  therefore,  if 
payment  shall  be  demanded,"  etc. 

Appellees,  in  the  argument,  predicate  their  right  to  relief  on 
the  above  provision  of  the  constitution  and  statute.  I  think  it 
is  plain  from  the  language  of  the  constitution  that  a  railroad 
company  may  be  required  by  the  owner  of  a  coal-mine  to  permit 
a  connection  with  its  track  by  switcti  or  side  track  at  a  proper 
place,  in  order  that  the  mine  may  be  reached  by  rail,  and  the 
coal  may  be  transported  by  car.  Indeed  the  original  arrange- 
ment set  out  in  the  pleadings  under  which  the  side  track  was 
constructed,  and  the  connection  with  the  main  track  made,  and 
under  which  the  side  track  was  operated  for  eight  years  by  the 
constant  delivery  of  cars  and  shipment  of  coal,  was  but  a  com- 
pliance on  the  part  of  the  defendant  with  the  mandate  of  the 
constitution.  But  the  question  here  involved  is  not  whether 
appellees,  who  own  a  mine  adjacent  to  the  track  of  the  railroad 
company,  have  the  right  to  require  the  company  to  permit  a 
connection  between  the  coal-mine  and  the  railroad  track  by  a 
side  track  or  switch.  That  right,  in  the  ai^ument,  as  we  under- 
stand it,  is  not  disputed.  But  the  question  here  is  whether  the 
company  may  be  required  to  restore  a  switch  connection  which 
Okiigatkuto  will  confer  the  power  on  another  railroad  company 
ptrnittomiM-  to  not  Only  use  the  switch  of  the  defendant,  but  will 
'[■"'1'''  also  enable  the  other  company  to  run  its  cars,  if  it 
riTKiMMfUT  S"**  proper,  on  the  main  track  of  the  defendant. 
istnuuTtr  When  this  switch  or  side  track  was  constructed  by 
•'"■  the  Chicago  &  Alton  R.  Co.  no  other  company  had 

any  connection  with  it.  Thus  matters  remained  until  September, 
1887,  when,  without  the  knowledge  or  consent  of  the  defendant, 
appellees  procured  the  Santa  F6  R.  Co.  to  connect  a  switch  it 
had  constructed  to  the  mine  with  the  switch  of  defendant, 
and  now  appellees  claim  that  the  defendant  should  be  compelled 
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to  restore  a  switch  connection  which  will,  in  effect,  allow  the 
Santa  ¥6  R.  Co.  to  use  defendants'  tracks  Without  its  consent, 
and  without  making  any  compensation  for  the  right.  Section 
20,  c,  114,  Rev.  St.  1874,  authorizes  a  railroad  company  organ- 
ized under  the  act  to  cross,  intersect,  join,  and  unite  its  railway 
with  any  other  railway  before  constructed,  at  any  point  on  its 
route,  and  upon  the  grounds  of  such  other  railway  company, 
with  the  necessary  turnouts,  sidings,  and  switches,  and  other 
conveniences,  in  furtherance  of  the  objects  of  its  connections. 
Under  this  section  it  may  be  conceded  that  the  Santa  F€  R.  Co. 
might  join  or  intersect  defendant's  side  track,  if  the  public  neces- 
sity required  it  to  do  so.  But  this  could  not  be  done  without 
making  compensation,  as  the  act  expressly  provides.  If  the  two 
companies  cannot  agree  upon  the  amount  of  compensation  to 
be  made,  or  the  points  and  manner  of  such  crossing  and  con- 
nection, the  same  shall  be  ascertained  and  determined  in  manner 
prescribed  by  law.  Has  the  Santa  F6  R.  Co.  the  right  to  inter- 
sect the  track  of  defendant,  and  thus  acquire  the  right  to  use  its 
side  track  or  switches  without  making  compensation?  The 
statute  declar&s  otherwise,  and  yet,  if  appellees  can  compel  the 
defendant  to  restore  the  connection,  which  they  are  seeking  to 
do,  the  Santa  F6  R.  Co.  will  be  at  liberty  to  use  defendant's 
tracks  without  making  compensation,  in  direct  violation  of  the 
statute. 

It  may  be  true,  as  set  up  in  relator's  sixth  replication,  that 
they  have  the  constitutional  right  to  have  their  coal-bank  con- 
nected with  both  railroads;  but  the  two  railroad  companies  are 
under  no  obligation  to  use  the  same  switch  or  side  track  in  con- 
necting their  respective  roads  with  the  mine,- and  the  relators 
have  no  constitutional  or  other  power  to  compel  the  defendant 
corporation  to  consent  to  the  use  of  its  side  track  by  another 
railroad  company,  until  such  company  has  obtained  the  right  in 
the  mode  prescribed  by  law.  We  do  not  think  the  facts  set  up 
in  the  sixth  replication  was  a  defence  to  the  matters  alleged  in 
the  defendant's  answer,  and  the  demurrer  interposed  to  the  re- 
joinder ought  to  have  been  carried  back  to  the  sixth  replication. 

As  to  the  right  of  relators  to  have  a  switch  connection  con- 
necting their  coal-mine  with  the  railroad  track  of  the  defendant, 
and  as  to  their  right  to  be  supplied  with  cars  to  transport  their 
coal,  I  entertain  no  doubt  whatever,  and  in  a  proper  case  they 
would  be  entitled  to  a  mandamus/  but,  as  1  understand  this 
record,  it  is  not  a  controversy  between  the  relators  and  the  de-  . 
fendant,  the  Chicago  &  Alton  R.  Co.,  but  the  real  controversy  is 
between  the  two  railroad  companies,  and  the  effect  of  granting 
relief  to  relators  will  be  to  allow  the  Santa  Fi  R.  Co.  to  use  the 
switch  of  the  Alton  road  without  paying  for  such  use.  As  said 
before,  the  relators  procured  the  Santa  F6  Co.  to  connect  its 
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track  with  the  switch  of  the  Alton  Co.  This  they  had  no  right 
to  do  until  compensation  was  made  for  the  right,  and,  in  my 
judgment,  before  the  defendant  should  be  compelled  to  restore 
the  switch  connection,  relators  should  be  required  to  disconnect 
the  Santa  F^  switch  from  defendant's  switch,  and  leave  the  two 
companies  to  adjust  their  rights  as  provided  by  law,  before  the 
one  shall  connect  with  the  other. 


(Georgia  Supreme  Court,  March  13.  1889.) 

Wrtcklngr  Train— Railroad  Belonging  to  Prlvata  Corporation — Statuta.— 

The  Georgia  act  o£  October  12,  1885.  making  it  penal  to  wreck  railroad 
trains,  etc.,  applies  to  all  railroads;  whether  duly  cliartered  as  such  or  not. 
Same — Conviction— Sufficiency  of  Evidence. — On  the  trial  of  an  indict- 
ment for  wrecking  a  train,  it  ap|)eared  that  the  wreck  was  caused  by  a 
slab  of  limber  placed  on  the  track.  Two  witnesses  testified  to  the  volun- 
tary confessions  by  the  defendant,  who  had  been  employed  by  the  company 
and  had  been  discharged.  He  had  made  threats.  He  lived  near  the  placeo'f 
the  wreck  and  was  seen  near  the  place  that  morning.  Defendant  offered 
no  testimony,  but  made  a  statement  denying  the  confessions  and  threats, 
or  knowledge  of  the  crime.  Held,  that  the  evidence  was  sufficient  to  sus- 
tain a  verdict  of  guilty. 

Error  from  Superior  Court,  Dodge  County. 

Hodge  was  indicted  for  wrecking  a  train.  The  testimony 
tended  to  show  that  the  train  and  track  belonged  to  a  private 
corporation,  and  was  used  for  hauling  lumber  and  hands.  The 
wreck  was  caused  by  a  slab  of  timber  on  the  track.  Several 
hands  were  injured.  Two  piles  of  such  slabs  were  in  the  vicinity 
of  the  wreck.  Two  witnesses  (one  a  detective)  testified  to 
voluntary  confessions  by  defendant.  Defendant  had  been  em- 
ployed by  the  company,  and  had  been  dischai^ed.  He  had 
made  threats.  He  lived  near  the  place  of  the  wreck,  and  was 
seen  near  the  place  that  morning.  Defendant  offered  no  testi- 
mony, but  made  a  statement  denying  confession  and  threats  and 
,  knowledge  of  the  crime.  He  was  found  guilty,  and  moved  for 
anew  trial  on  the  following  grounds: — (i)and  (2)  Verdict  con- 
trary to  law,  evidence,  etc. :  (3)  Error  in  charging  that  it  is  not 
necessary  that  it  should  be  shown  that  this  is  the  railroad  train 
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of  a  chartered  corporation,  nor  of  a  strictly  railroad  company. 
MMion  overruled,  and  defendant  excepted, 

L.  A.  Halliox  plaintiff  in  error. 

Tom  Eason,  Sol,  Gen.,  by/.  H.  Martin,  for  the  state. 

Bleckley,  C.J. — i.  Hodge  having  been  tried  and  convicted 
for  wrecking  a  railroad  train,  and  the  court  having  denied  him  a 
new  trial,  the  first  question  is  whether  the  act  of 
October  12,  1885,  applies  to  a  railroad  not  chartered.  ^^ttTto'*" 
We  think  the  act  is  applicable  to  any  railroad  what-  raiirort"' 
soever,  and  that  the  question  of  whether  it  has  been 
chartered  or  not  could  not  properly  be  raised.  This  was  a  rail- 
road dc  facto,  whether  one  dejure  or  not.  The  language  of  the 
act,  neither  in  its  title  nor  its  body,  suggests  any  restrictions  what- 
ever to  railroads  of  any  given  class  or  kind. 

2.  The  next  question  is  whether  the  evidence  in  the  record 
warrants  the  verdict.     We  agree  with  the  court  below 
in  thinking  it  quite  sufficient.     For  the  facts  in  full,  ^VJiVe"™ 
see  the  official  report,  and  for  the  statute  see  Acts 
1884-85,  p.  131.     Judgment  affirmed, 

AHamptlng  to  Wreck  Railroad  Train  by  placing  an  obstruction  on  the 
track  is  punishable  under  a  statute  directed  against  obstructing  atiy  engine 
or  cars,  although  no  engine  or  car  is  actually  obstructed.  State  v.  Kilty 
(Minn.).  9  Am,  &  Eng.  R.  Cas.  1 53. 


Galveston,  Harrisburg  and  San  Antonto  T?.  Co. 

(f.  S.  Circuit  Court.  W.  D.   Texas,  March  19.  1889.) 

Jurltdiction— Federal  Circuit  Courts— Inhabitancy  of  District, — When  the 
line  of  a  railroad  company  extends  into  and  through  a  federal  judicial 
district,  and  it  has  local  agents  there  who  transact  its  ordinary  corporate 
business,  and  it  may  be  sued  there  underthe  laws  of  the  state,  it  is  an  inhabi- 
tant of  the  district  within  the  meaning  of  the  provision  of  the  act  of  con- 
gress o(  March  3,  1887,  that  no  civil  suit  shall  be  brought  before  a  circuit 
or  district  court  against  anviperson  "in  any  other  district  than  that  whereof 
he  is  an  inhabitant."  notwithstanding  the  fact  that  it  has  its  principal  olfice 
in  a  neighboring  district. 

Action  at  law.     On  exceptions  to  plea  in  abatement. 
A.  G.    Wilcox,   IV.  £.  Sloan,  and  McGinnis  &  McGinnis  for 
plaintiff. 

Davis,  Beall  &  Kemp  for  defendant. 


DigiLizedbyGoOglc 


£33  ZAMBBIKO  V.   GALVESTON,   KTC,   K.    CO. 

Maxey,  J. — This  suit  was  instituted  by  Pablo  Zambrino 
against  the  Galveston,  Harrisburg  &  San  Antonio  R.  Co.  to 
recover  damages  resulting  from  personal  injuries 
'*'  '  ■  received  by  Zambrino  in  Ei  Paso  county,  while  em- 
ployed as  a  laborer  upon  a  construction  train  of  the  railway 
company,  which  was  at  the  time  engaged  in  the  work  of  re- 
pairing the  road.  Plaintiff  is  a  citizen  of  the  state  of  Chihuahua 
in  the  republic  of  Mexico,  and  the  defendant  is  a  corporation 
created  by  special  acts  of  the  legislature  of  this  state,  Sp. 
Laws  Tex.  1870,  p.  45  el  seq. ;  Sp.  Laws  1850,  p.  194  et  seq.  A 
plea  in  abatement  is  filed  by  the  defendant,  in  which  is  asserted 
its  immunity  from  suit  within  this  judicial  district,  and  to  this 
plea  exceptions  are  interposed  by  the  plaintiff. 

Several  points  have  been  raised  in  argument,  mainly  techni- 
cal in  their  character,  which,  at  the  request  of  the  parties,  will 
not  be  considered,  and  the  sole  question  to  be  determined  may- 
be thus  stated :  Is  the  defendant  suable  in  the  circuit  court 
of  the  United  States  within  the  western  judicial  district  of 
Texas  ?  It  is  averred  in  the  plea  that  the  domicile  and  principal 
office  of  defendant  is  located  at  the  city  of  Houston,  which  is 
within  the  eastern  judicial  district.  The  pertinent  facts  bearing 
upon  the  issue  presented  are  agreed  upon  by  the  parties,  and 
will  be  regarded  as  incorporated  into  the  ^lea,  and  thus  co[h 
sidered  by  the  court  in  connection  with  the  question  of  law  to 
be  decided.  They  are  as  follows:  The  plaintiff  is  a  citizen  of 
Mexico,  and  his  cause  of  action  arose  in  El  Paso  county,  Tex. 
The  defendant  is  a  domestic  railway  corporation,  having  its 
prmcipai  office  al  the  city  of  Houston  within  the  eastern  judicial 
district,  and  3  railway  line  extending  from  the  city  of  Houston 
through  the  western  judicial  district  into  the  city  of  El  Paso. 
At  the  latter  plac«,  and  at  other  stations  along  the  line  of  its 
road,  the  defendant  has  agents  and  servants  through  whom  its 
usual  and  ordinary  business  of  a  railway  common  carrier  is 
transacted,  and  upon  whom  process  may  be  served  under  the 
laws  of  Texas.  The  act  of  congcess,  approved  March  3,  1887, 
regulating  the  jurisdiction  of  the  circuit  courts,  provides :  "  That 
the  circuit  courts  of  the  United  States  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the  several  states,  of  ^ 
suits  of  a  civil  nature,  a,t  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  two  thousand  dollars,  ...  in  which  there  shall  be 
a  controversy  between  citizens  of  different  slates,  in  which  the 
matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  aforesaid,  or  a  controversy  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states,  or  a 
controversy  between  citizens  of  a  state  and  foreign  states,  citi- 
zens, or  subjects,  in  which  the  matter  in  dispute  exceeds,  exclu- 
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sive  of  interest  and  costs,  the  sum  or  value  aforesaid.  .  . .  But  no 
person  shall  be  arrested  in  one  district  for  trial  in  another  in 
any  civil  action  before  a  circuit  or  districtcourt ;  and  no  civil  suit 
shall  be  brought  before  either  Of  said  courts  against  any  person 
by  any  original  process  or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant ;  but,  where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the  defendant."  24  St.  at 
large,  552,  553.     See  also  25  U.  S.  St.  (1887-1888)  pp.  433,  434. 

Excepting  cases  where  jurisdiction  is  founded  only  on  the 
fact  that  the  action  is  between  citizens  of  different  states,  suit 
must,  in  pursuance  of  the  act  of  1887,  be  brought  in  the  district 
of  which  the  defendant  is  an  inhabitant.  Such  was  not  the  law 
as  it  aforetime  existed  in  the  act  of  March  3,  1875,  and  prior 
judiciary  acts.  The  corresponding  provision  of  the  act  of  March 
3,  1875,  reads  as  follows :  "And  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  such  process  or  commencing  such  proceeding,"  18  St. 
at  Large,  470  ;  Desty,  Fed.  Proc.  (6th  ed.)  p.  131,  §  629a, 

The  act  of  1875,  in  this  particular,  was  a  substantial  re-enact- 
ment-of  the  act  of  1789  (Rev.  St.  §  739).  Ex  parte  Schollen- 
bei^er,  96  U.  S.  375.  It  will  thus  be  seen  that  an  important 
clause  of  the  act  of  1875  is  left  out  of  the  act  of  1887,  to  wit: 
"  Or  in  which  he  shall  be  found  at  the  time  of  serving  such 
process  or  commencing  such  proceeding."  It  follows  that,  if 
the  defendant  be  suable  in  this  district,  such  result  springs  only 
from  the  fact  of  local  inhabitancy. 

Before  discussing  the  question  as  to  whether  a  domestic  rail- 
way corporation  can  be  an  inhabitant  of  any  district  other  than 
that  in  which  its  principal  office  is  located,  it  may 
be  well  to  inquire  into  the  general  question  of  juris  '"H^JictioB Bf 
diction,  proper,  of  this  court,  affecting  corporations, 
as  distinguished  from  the  mere  place  of  suability;  for  it  is  well  un 
derstood  that  the  general  jurisdiction  of  the  courts  is  not  affected 
by  an  act  of  congress  prescribing  the  place  where  a  person  may 
be  sued.  The  latter  is  inthe  nature  of  a  personal  privilege  or 
exemption  in  favor  of  a  defendant,  and  may,  or  may  not,  be 
waived,  at  his  election,  "  If,"  say  the  supreme  court,  "the  citi- 
zenship of  the  parties  is  sufficient,  a  defendant  may  consent  to 
be  sued  anywhere  he  pleases."  Ex  parte  Schollenberger,  96 
U.  S.  378  ;  United  States  v.  American  Bell  Tel.  Co.,  29  Fed.  Rep. 
35  ;  Fales  v.  Chicago,  M.  &  St.  P.  R.  Co.,  32  Fed.  Rep.  676. 

The  act,  regulating  the  jurisdiction  of  circuit  courts,  provides, 
that  they  shall  have  original  cognizance  of  civil  suits  in  which 
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there  shall  be  "a  controversy  between  citizens  of  a  state  and 
foreign  states,  citizens,  or  subjects."  Of  the  jurisdiction  in  this 
case,  both  as  to  subject-matter  and  the  parties,  there  can  be  no 
doubt.  As  to  subject-matter,  suit  is  brought  to  recover  damages 
in  an  amount  exceeding  $2000.  As  effecting  the  parties,  the 
plaintiff  is  a  citizen  of  a  foreign  state,  and  the  defendant  is  a 
Texas  corporation.  Whatever  doubts  may  have  been  formerly 
expressed  by  the  courts,  touching  the  citizenship  of  corporations 
for  jurisdictional  purposes  (Strawbridge  v.  Curtiss,  3  Cranch 
<U.  S.),  267;  Bank  v.  Deveaux,  5  Cranch  (U.  S.),  61  ft  seg.),  the 
question  has  been  effectually  set  at  rest  by  later  cases  and  is  no 
longer  open  to  controversy.  The  present  doctrine,  as  settled  by 
the  supreme  court,  is,  "that  where  a  corporation  is  created  by 
the  laws  of  a  state,  the  legal  presumption  is  that  its  members 
are  citizens  of  the  state  in  which  alone  the  corporate  body  has 
a  legal  existence;  and  that  a  suit  by  or  against  a  corporation  in 
its  corporate  name  must  be  presumed  to  be  a  suit  by  or  against 
citizens  of  the  state  which  created  the  corporate  body;  and  that 
no  averment  or  evidence  to  the  contrary  is  admissible  for  the 
purposes  of  withdrawing  the  suit  from  the  jurisdiction  of  a  court 
of  the  United  States."  National  Steamship  Co,  v.  Tugman,  106 
U.  S.  120,  121 ;  Baltimore  &  O.  R.  Co.  v.  Koontz,  [04  U.  S. 
12, 4  Am.  and  Eng.  R.  Cas,  loj  ;  Baltimore  &0.  R.  Co.  v.  Harris, 
12  Wall.  (U.  S.)  81.  82:  Paul  V.  Virginia,  8  Wall.  (U.  S.)  178; 
Muller  V.  Dows,  94  U.  S.  44.5 ;  Cowles  v.  Mercer  Co.,  7  Wall. 
<U.  S. )  121 ;  Ohio  &  M.  R.  Co.  v.  Wheeler,  i  Black  (U.  S.),  296, 
297  ;  Marshall  v.  Baltimore  &  O.  R.  Co.,  16  How.  (U.  S.)  3 14  ft 
scq. ;  Louisville,  C.  &  C.  R.  Co,  v.  Letson,  2  How.  (U.  S.)  497 
ft  seq. 

Jurisdiction  in  the  case  existing,  is  the  suit  brought  within  the 
proper  district  ?  Reference  has  already  been  made  to  the  act  of 
187s  and  prior  judiciary  acts.  Notwithstanding  those  acts,  like  the 
act  of  1887,  authorized  suits  against  a  person  in  the 
l"r|!l^™ti™V'  district  of  which  he  was  an  inhabitant,  asweU(inthis 
■HdarHtar  respcct  unlike  the  act  of  1887)  as  where  he  might  be 
mi-iKtho.    found,  it  seems  that  prior  to  1887,  when  corporation 

**■  cases,  involving  the  right  of  the  corporation  to  be  sued 

at  a  particular  place,  or  in  a  state  other  than  that  of  its  creation, 
were  presented  to  the  courts  for  determination,  they  preferred 
to  rest  their  decisions  rather  upon  the  ground  that  the  corpora- 
tion was  "  found  "  within  a  certain  district  than  upon  the  ground 
of  inhabitancy;  and  no  decision  of  the  supreme  court  has  been 
found  by  me,  or  called  to  my  attention,  where  the  point  was 
directly  made  and  passed  upon  that  a  corporation  is  an  inhabi- 
tant only  of  the  state  by  which  it  is  created,  A  similar  view  is 
expressed  by  Judge  Blodgett  in  the  case  of  Gormully  &  J.  Mfg. 
Co.  V.  Pope  Mfg.  Co.,  34  Fed.  Rep.  820.    It  is  a  matter  of  some 
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interest  to  note  that,  in  the  earlier  cases,  several  of  the  circuit 
courts  declined  to  assume  jurisdiction  in  suits  against  foreign 
(non-resident)  corporations,  although  they  were  engaged  in  the 
conduct  of  their  ordinary  business  in  the  state  where  the  suit 
was  brought,  and  had  therein  agents  and  servants  upon  whom 
process  migWt  be  served.  In  the  discussion  of  the  question  Judge 
Gresham  uses  this  language :  "  It  is  too  plain  for  argument  that  a 
corporation  can  not  be  found  where  it  can  have  no  legal  exist- 
ence" (Hume  V.  Pittsburg,  C.  &  St.  L.  R.  Co..  8  Biss.  (U.  S.) 
34);  and  equally  emphatic  is  Judge  Woodruff  when  he  says 
"such  corporation  cannot  be  found  out  of  the  state  wherein  it  is 
created,  within  the  meaning  of  the  statute,  and  be  served  by  or 
through  its  officers."  Myers  v.  Dorr,  13  Blatchf.  (U.  S.)  27. 
That  view  of  the  question  was  also  taken  by  Mr.  Justice  Nelson 
and  other  judges,  but  it  was  completely  overthrown  by  the 
supreme  court  in  the  case  of  Ex  parte  SchoUenberger,  in  which 
Mr.  Chief  Justice  Waite,  speaking  for  the  court,  says:  "We  are 
aware  that  the  practice  in  the  circuit  courts  generally  has  been 
to  decline  jurisdiction  in  this  class  of  suits.  Upon  an  exami- 
nation of  the  reported  cases  in  which  this  question  has  been  de- 
cided, we  find  that  in  almost  every  instance  the  ruling  was  made 
upon  the  authority  of  the  late  Mr.  Justice  Nelson  in  Day  v, 
Newark  India  Rubber  Mfg.  Co.,  i  Blatchf.  (U.  S.)  628,  and 
Pomeroy  v.  New  York  &  N.  H.  R.  Co.,  4  Blatchf.  (U.  S.)  120. 
These  cases  were  decided  by  the  learned  justice,  the  one  in  1850, 
and  the  other  in  1857,  long  before  our  decision  in  Baltimore  & 
O.  R  Co.  V.  Harris,  supra,  which  was  not  until  1870,  and  are,  as 
we  think,  in  conflict  with  the  rule  we  there  established.  It  may 
also  be  remarked,  that  Mr.  Justice  Nelson,  as  a  member  of  tliis 
court,  concurred  in  that  decision."     96  U,  S.  378. 

Since  the  case  of  Lafayette  Ins.  Co.  v.  French,  18  How.  (U.  S) 
404  et  seq.,  it  has  been  uniformly  held  by  the  supreme  court  that 
a  corporation  "cannot  migrate,  but  may  exercise  its  authority 
in  a  foreign  territory  upon  such  conditions  as  may  be  prescribed 
by  the  law  of  the  place.  One  of  these  conditions  may  be  that 
it  shall  consent  to  be  sued  there.  If  it  do  business  there,  it  will 
be  presumed  to  have  assented,  and  will  be  bound  accordingly." 
Baltimore  &  O.  R.  Co.  v.  Harris,  12  Wall.  (U.  S.)  81.  And  it 
is  further  held  that  "a  corporation  of  one  state,  doing  business 
in  another,  is  suable  in  the  courts  of  the  United  States  estab- 
lished in  the  latter  state,  if  the  laws  of  that  state  so  provide,  and 
in  the  manner  provided  by  those  laws."  New  England  Mut. 
Life  Ins.  Co.  v.  Woodworth,  in  U.S.  146.  The  doctrine  is 
clearly  stated  in  an  able  opinion  rendered  by  Judge  Jackson  in 
the  Telephone  case,  before  cited,  where  the  leading  authorities 
are  collected.     29  Fed.  Rep  35. 

The  defendant,  admitting  the  general  principle,  established  by 
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the  courts,  that  a  corporation  created  by  one  state  may  be 
"  found  "  and  sued  in  another  in  the  manner  provided 
Ailittd"**""  ^y  *''^  '^*^  °^  *^^  latter,  contends  that  the  rule  in  no 
wise  affects  the  residence  or  habitation  of  the  corpo- 
ration ;  that  its  residence  or  habitation  is  at  the  place  of  its  prin- 
cipal office,  and  cannot  be  elsewhere ;  and  that  suits  against 
it  must  be  brought  in  the  district  in  which  such  principal  office  is 
located,  that  being  the  only  place  of  which  it  can  be  an  inhabitant. 
While  Judge  Blodgett  inclines  to  the  view  that  a  corporation 
must  be  held  to  be  an  inhabitant  only  of  the  place  "  where  it  has 
its  principal  place  of  business,  where  its  corporate  offices  and 
records  are  kept,  and  its  corporate  meetings  are  lawfully  held," 
he  thus  defines  "inhabitant:"  "An  'inhabitant'  of  a  place  is 
one  who  ordinarily  is  personally  present  there,  not  merely  ;'«  in- 
terne, but  as  a  resident  and  dweller  therein.  Holmes  v.  Oregon 
&  C.  R.  Co.,  9  Fed.  Rep.  229,  i  Am.  &  Eng.  R.  Cas.  623.  '  In- 
habitant:  One  who  dwells  or  resides  permanently  in  a  place,  or 
has  a  fixed  residence,  as  distinguished  from  an  occasional  lodger 
or  visitor.'  Imperial  Diet.  'Inhabitant:  2.  (Law.)  One  who 
has  a  legal  settlement  in  a  town,  city,  or  parish ;  a  resident.' 
Webst.  Diet.  'Inhabitant:  A  dweller  or  householder  in  any 
place.'     Toml.  Law  Diet."     34  Fed.  Rep.  818,  819. 

"Citizenship"  and  "residence"  are  not  synonymous  terms 
(Robertson  v.  Cease,  97  U.S.  648),  although  "resident"  and 
"  inhabitant"  are  usually  so  regarded  (/«  re  Wrigiey,  8  Wend. 
(N.Y,)i4o;  Roosevelt  I/.  Kellogg,  20  Johns.  (N.  Y,)2io;  Brown 
V.  Boulden,  18  Tex.  434;  Bouv.  Law  Diet.  tit.  "  Residence"); 
and  while  a  person  may  be  said  to  have  but  one  domicile,  he 
may  have  several  residences  (Crawford  v.  Carothers,  66  Tex. 
200;  Brown  v.  Boulden,  18  Tex.  434).  It  is  said  by  Mr.  Morse 
in  his  Treatise  on  Citizenship,  at  page  99,  that  "  While  an  indi- 
vidual can  have  but  one  domicile,  he  may  have  many  residences ; 
the  residence  may  be  constructive,  .  .  .  The  word  '  reside'  is 
used  in  two  senses,— the  one,  constructive,  technical,  legal;  the 
other,  denoting  the  personal  actual  habitation  of  individuals." 

The  definitions  given  apply  properly  to  natural,  not  artificial, 
persons;  to  individuals  endowed  with  will  and  intelligence, 
rather  than  to  mere  creations  of  law.  But  corporations  are  held 
to  be  " inhabitants."  Thus,  "a corporation  created  by  and  do. 
ing  business  in  a  particular  state,  is  to  be  deemed  to  all  intents 
and  purposes  as  a  person,  although  an  artificial  person,  an  inhabi- 
tant of  the  same  state,  for  the  purposes  of  its  incorporation,  ca- 
pable of  being  treated  as  a  citizen  of  that  state,  as  much  as  a 
natural  person."  Louisville,  C.  &  C,  R.  Co.  v.  Letson,  2  How. 
(U.  S.)  558.  By  the  laws  of  Texas,  "person"  includes  a  coqjo- 
ration.  Rev.  Stat.  art.  3140,  subd.  2.  Referring  to  the  duty  of 
corporations,  imposed  upon  inhabitants  by  the  statute  of  Henry 
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VIII.  to  repair  bridges  and  highways,  Mr.  Chief  Justice  Mar- 
shall says  that  "  Under  this  statute  those  have  been  construed 
inhabitants  who  hold  lands  within  the  city  where  the  bridge  to 
be  repaired  lies,  although  they  reside  elsewhere."  And  further, 
on  the  same  page,  it  is  said  :  "  Lord  Coke  says :  '  Every  corpo- 
ration and  body  politic  residing  in  any  county,  riding,  city,  or 
town  corporation,  or  having  lands  or  tenements  in  any  shire, 
qua  propriis  manibus  et  sumpiibits  possident  et  habent,  are  said  to 
be  inhabitants  there,  within  the  purview  of  this  statute.' "  Bank 
of  United  States  v.  Deveaux,  5  Cranch  (U.  S.),  88,  89;  Louis- 
ville, C.'&  C.  R.  Co.  V.  Letson,  2  How.  (U.  S.)  558.  ' 

The  English  doctrine  as  to  the  competency  of  an  American 
corporation  to  acquire  a  residence  in  England  is  stated  by  Jus- 
tice Blackburn,  in  Newby  v.  Fire-Arms  Co,  In  that  case  the 
defendant  corporation  had  a  place  of  business  in  England,  and 
there  de  facto  carried  on  its  business,  just  as  an  English  corpora- 
tion might  have  done,  but  the  principal  place  of  business  and 
head  office  were  in  America.  The  court  say :  "  Such  a  corpora- 
tion does,  for  many  purposes,  reside  both  in  England  and  in  its 
own  country.  In  the  case  of  Iron  Co.  v.  Maclaren,  5  H.  L.  Cas. 
459,  Loi'd  St.  Leonards,  taking  a  different  view  of  the  facts  from 
that  taken  by  Lords  Brougham  and  Cranworth,  thought  the 
Scotch  corporation  was  resident  in  England.  We  think  that 
there  is  great  good  sense  in  what  Lord  St.  Leonards  states  to 
be  the  law  on  his  view  of  the  facts.  He  says:  'If  the  service 
on  the  agent  is  right,  it  is  because,  in  respect  of  their  house  of 
business  in  England,  they  have  a  domicile  in  England,  and  in 
respect  of  their  manufactory  in  Scotland  they  have  a  domicile 
there.  There  may  be  two  domiciles,  and  two  jurisdictions ;  and 
in  this  case  there  arc,  as  I  conceive,  two  domiciles  and  a  double 
sort  of  jurisdiction, — one  in  Scotland  and  one  in  England;  and 
for  the  purpose  of  carrying  on  their  business  one  is  just  as  much 
the  domicile  of  the  corporation  as  the  other.'  The  majority  of 
the  lords  took  a  different  view  of  the  facts,  and  thought  that, 
though  the  corporation  possessed  property  in  England,  and  had 
agents  there,  they  did  not  carry  on  business  there  ;  but  we  do 
not  find  that  they  differed  from  Lord  St.  Leonards'  view  of  the 
Jaw,  if  they  had  agreed  as  to  his  facts;  and  in  the  present  case 
the  fact  is  clear  that  the  American  company  are  carrying  on 
trade  themselves  in  London,  and  therefore,  we  think,  must  be 
treated  as  resident  here."  L.  R.  7  Q.  B.  293,  1  Moak,  Eng,  R. 
326,  327. 

The  supreme  court  lends  recognition  to  the  view  that  a  cor- 
poration may  have  "  two  domiciles  and  a  double  sort  of  jurisdic- 
tion," in  the  case  of  New  England  Mut.  Life  Ins.  Co.  v.  Wood- 
worth.  Mr.  Justice  Blatchford,  speaking  for  the  court,  in  a  suit 
brought  in  the  state  of  Illinois  by  a  citizen  of  that  state  against 
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a  Massachusetts  corporation,  says:  "In  view  of  this  legislation 
and  the  policy  embodied  in  it,  when  this  corporation,  not  organ- 
ized under  the  laws  of  Illinois,  has  by  virtue  of  those  laws  a  place 
of  business  in  Illinois,  and  a  general  agent  there,  and  a  resident 
attorney  there  for  the  service  of  process,  and  can  be  compelled 
to  pay  its  debts  there  by  judicial  process,  and  has  issued  a  policy 
payable  on  death  to  an  administrator,  the  corporation  must  be 
regarded  as  having  a  domicile  there  in  the  sense  of  the  rule  that 
the  debt  on  the  policy  is  assets  at  its  domicile,  so  as  to  uphold 
the  grant  of  letters  of  administration  there."     1 1 1  U..  S.  145. 

It  is  apparent,  from  an  examination  of  the  Woodworth  Case, 
that  a  corporation  cannot  only  have  a  domicile  in  the  state  of  its 
creation,  but  for  certain  purposes,  jurisdictional  in  their  nature, 
it  may  have  an  additional  one  in  some  other  state.  Two  domi- 
ciles'being  admitted,  the  conclusion  is  evident  that  it  may  be  a 
resident  or  an  inhabitant  of  two  or  more  states.  Indeed,  the 
assumption  seems  to  me  to  be  unsound,  which  denies  the  exist- 
ence of  a  double  habitation.  "All  that  there  is,"  say  the  su- 
preme court, "  in  the  legal  residence  of  a  corporation  in  the  state 
of  its  creation  consists  in  the  fact  that  by  its  laws  the  corpora- 
tors are  associated  together  and  allowed  to  exercise  as  a  body 
certain  functions,  with  a  right  of  succession  in  its  members.  Its 
officers  and  agents  constitute  all  that  is  visible  of  its  existence  ; 
and  they  may  be  authorized  to  act  for  it  without,  as  well  as  , 
within,  the  state.  There  would  seem,  therefore,  to  be  no  sound 
reason  why,  to  the  extent  of  their  agency,  they  should  not  be 
equally  deemed  to  represent  it  in  the  states  for  which  they  are 
respectively  appointed,  when  it  is  called  to  legal  responsibility 
for  their  transactions."  St,  Clair  v.  Cox,  106  U.  S.  355,  i  Am. 
&  Eng.  R.  Cas.  19.  In  his  work  on  Removal  of  Causes,  at  page 
38,  Judge  Speer  adopts  the  view  that  a  corporation,  while  it  can 
only  be  a  citizen  and  have  its  legal  residence  in  the  state  which 
creates  it,  may  through  its  agents  become  an  inhabitant  of  sev- 
eral states,  so  that  it  may  be  sued." 

It  is  also  said  by  the  supreme  court,  speaking  of  a  corpora- 
tion :  "  This  ideal  existence  is  considered  as  an  inhabitant  when 
the  general  spirit  and  purposes  of  the  law  require  it,"  And  the 
court  propounds  the  question :  "  If  it  be  so  for  the  purposes  of 
taxation,  why  is  it  not  so  for  the  purposes  of  a  suit  in  the  cir- 
cuit court  of  the  United  States,  when  the  plaintiif  has  the 
proper  residence?"  2  How.  (U.  S.)  559.  The  inquiry  may  be 
further  extended.  Do  not  the  general  spirit  and  purposes  of 
the  law  require  a  foreign  corporation  to  be  an  inhabitant  of  a 
state  when  it  has  agents  who  transact  its  corporate  business 
there,  and  when,  under  the  laws  of  that  state,  it  may  be  sued 
there,  and  service  of  process  had  upon  such  resident  agents? 
To  deny  its  inhabitancy,  under- the  circumstances  nained,  would 
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deprive  the  circuit  courts  of  jurisdiction  in  an  important  class  of 
cases,  which  it  is  thought  was  never  intended  by  congress  in  the 
enactment  of  the  law  of  March  3,  1887.  For  example :  An 
English  land,  insurance,  mortgage,  or  cattle  company,  doing 
business  in  Texas  through  the  medium  of  its  agents,"  has  the 
right  to  invoke  the  aid  of  the  circuit  courts  to  enforce  its  rights 
of  property  in  a  suit  against  a  citizen  of  Texas.  But  if  the  cor- 
poration be,  as  urged  by  the  defendant,  an  inhabitant  only  of 
England,  the  same  courts  would  be  powerless  to  extend  relief  to 
the  Texas  citizen.  Such  seems  not  to  be  the  dofctrine  of  the 
English  courts,  nor  of  thesupreme  court  of  the  United  States. 
If  I  understand  the  decisions,  in  my  judgment,  it  is  going  too 
far  to  suppose  that  the  circuit  courts  are  stripped  of  their  juris- 
diction, in  cases  of  that  character,  by  the  mere  omission  in  the 
act  of  1887  of  the  words,  contained  in  the  act  of  1875, — "  or  in 
which  he  shall  be  found  at  the  time  of  serving  such  process,  or 
commencing  such  proceeding," 

The  defendant,  however,  insists  that  the  question  has  been 
settled  by  the  supreme  court  and  several  of  the  circuit  courts  in 
the  following  cases :  Ex  parte  Schollenberger,  supra  ;  Baltimore 
&  O.  R.  Co,  V.  Koontz,  104  U.  S.  11,  4  Am.  &  Eng.  R.  Cas. 
105  ;  Filli  V.  Delaware,  L.  &  W.  R.  Co.,  37  Fed.  Rep.  66;  Den- 
ton f.  International  Co.,  36  Fed.  Rep.  1,  and  Fales  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  32  Fed.  Rep.  673  et  seq. ;  and  there  may  be 
added,  Germania  Fire  Ins.  Co.  n.  Francis,  11  Wall.  (U.  S.)  216. 
It  may  be  admitted  that  the  circuit  court  decisions  go  to  the 
extent  claimed  for  them  by  the  defendant,  but,  with  due  resf>ect 
be  it  said,  I  am  unable  to  concur  either  in  the  reasoning  of  the 
judges,  or  in  the  deductions  drawn  by  them  from  the  decisions 
of  the  supreme  court.  They  rely  mainly  upon  the  cases  of 
Schollenberger  and  Koontz.  In  Filli  v.  Delaware,  L.  &  W.  R. 
Co.,  Judge  Lacombe  says:  "  Analogy  would  indicate  that  the 
place  of  its  inhabitancy  is  to  be  ascertained  in  the  same  way  as 
its  citizenship,  and  such  is  the  expressed  opinion  of  the  only 
supreme  court  decisions  bearing  upon  the  point.  Ex  parte 
Schollenberger,  96  U.  S.  377;  Baltimore  &  O.  R.  Co,  v,  Koontz, 
104  U.  S.  II,  4  Am,  &  Eng,  R.  Cas.  105.  ...  To  sustain  any 
action  in  this  district  plaintiff  must  show  that  the  defendant's 
legal  habitation  is  hercL  This  he  cannot  do  unless  the  rule  for- 
ascertaining  the  citizenship  and  residence  of  corporations  laid 
down  by  the  supreme  court  in  the  cases  cited  is  departed  from." 
37  Fed,  Rep.  66. 

By  referring  to  the  Schollenbei^er  case  it  will  be  seen  that 
the  supreme  court  waive  a  decision  of  the  question  touching  the 
inhabitancy  of  the  corporation.  At  page  375  the  court  expressly 
say:  "It  is  unnecessary  to  inquire  whether  these  several  com- 
panies were  inhabitants  of  the  district.  The  requirements  of 
SS  A.  &  S.  R.  Cas. —34 
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tUe  law,  for  all  the  purposes  of  this  case,  are  satisfied  if  they 
were  found  there  at  the  time  of  the  commencement  of  the 
suits." 

In  Baltimore  &  O.  R.  Co.  v.  Koontz  the  question  was  one  of 
citizenship,  and  the  point  ruled,  by  the  court  of  appeals  of 
Virginia,  was,  that  the  company  was  a  corporation  of  that  state, 
and  therefore  not  entitled  to  remove  the  suit  to  the  circuit  court. 
This  ruling  was  reversed  by  the  supreme  court  of  the  United 
States,  and  it  was  there  held  that  the  company  was  a  Maryland 
corporation,  ^nd  for  the  purposes  of  jurisdiction  a  citizen  of  that 
state,  and,  hence,  that  the  suit  was  removable.  If  the  language 
of  the  court  be  taken  in  connection  with  the  facts  of  the  case 
and  the  question  presented,  it  is  apparent  that  nothing  more 
was,  or  intended  to  be,  determined  than  to  define  and  Rx  the 
citizenship  of  the  railroad  company  for  jurisdictional  purposes, 
Mr.  Chief  Justice  Waite,  delivering  the  opinion  of  the  court, 
says:  "  A  corporation  may  for  the  purposes  of  suit  be  said  to 
be  born  where  by  law  it  is  created  and  organized,  and  to  reside 
where  by  or  under  the  authority  of  its  charter  its  principal 
office  is.  A  corporation,  therefore,  created  by  and  organized 
under  the  laws  of  a  particular  state,  and  having  its  principal 
office  there,  is,  under  the  constitution  and  laws,  for  the  purpose 
of  suing  and  being  sued,  a  citizen  of  that  state,  possessing  all 
the  rights,  and  having  all  the  powers,  its  charter  confers.  It 
cannot  migrate  nor  change  its  residence  without  the  consent, 
express  or  implied,  of  its  state ;  but  it  may  transact  business 
wherever  its  charter  allows,  unless  prohibited  by  local  laws. 
Such  has  been  for  a  long  time  the  settled  doctrine  of  this  court. 
'It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty.'"     104  U.  S.  I2. 

It  appears  to  my  mind  that  by  the  use  of  the  word  "  migrate," 
the  same  employed  by  Mr.  Chief  Justice  Taney  in  Bank  v. 
Earle,  13  Pet.  (U.  S.)  588,  599,  the  court  simply  intended  to 
convey  the  idea  that  it  was  incompetent  for  a  corporation  to 
change  its  status  of  citizenship,  as  fixed  by  the  state  of  its  crea- 
tion, without  the  consent  lawfully  given  of  proper  state  author- 
ity. And  the  same  may  be  said  of  the  Francis  case,  which,  in 
essential  respects,  is  quite  similar  to  the  case  of  Koontz,  In 
that,  the  question  was  one  of  citizenship,  arising  upon  a  petition 
to  remove  the  suit  to  the  circuit  court.  The  removing  party 
was  a  New  York  corporation,  but  qn  effort  was  made  to  remove 
the  suit  by  virtue  of  corporate  citizenship  in  Mississippi,  The 
court  say,  in  denying  its  right  to  remove:  "The  declaration 
avers  that  the  plaintiff  in  error  (the  defendant  in  the  court 
below)  is  a  corporation  created  by  an  act  of  the  legislature  of 
the  state  of  New  York,  located  in  Aberdeen,  Miss.,  and  doing 
business  there  under  the  laws  of  tlie  state.     This,  in  legal  effect, 


D,g,;,zeclbyG00gIC 


jnRISDICTION  OP  FEDERAL   COURTS.  631 

is  an  averment  that  the  defendant  was  a  citizen  of  New  York, 
because  a  corporation  can  have  no  legal  existence  outside  of  the 
sovereignty  by  which  it  was  created.  Its  place  of  residence  is 
there,  and  can  be  nowhere  else.  Unlike  a  natural  person,  it 
tannot  change  its  domicile  at  will ;  and  although  it  may  be  per- 
mitted to  transact  business  where  its  charter  does  not  operate, 
it  cannot  on  that  account  acquire  a  residence  there.  As,  there- 
fore, the  declaration  is  on  its  face  bad  in  not  showing  that  one 
of  the  parties  to  the  suit  was  a  citizen  of  Mississippi,  it  follows 
that  the  transfer  of  the  cause  was  not  authorized  by  law."  ii 
Wall.  (U.  S.)  2l6. 

It  will  be  observed  that  the  exact  question  in  the  case  was 
whether  the  corporation  was  a  citizen,  not  resident,  of  Missis- 
sippi, for  the  fact  of  residence  was  entirely  immaterial,  as  citizen- 
ship,  not  residence,  confers  jurisdiction  upon  the  circuit  courts. 

The  settlement  of  a  disputed  question  by  the  supreme  court 
should  always  find  ready  acquiescence  on  the  part  of  the  inferior 
courts',  and,  in  this  instance,  the  court  would  cheerfully  yield  to 
superior  authority  if  that  authority  had  decided  the  point  at 
issue.  "  But,"  employing  the  language  of  Judge  Sawyer  in 
treating  of  another  controverted  question,  "  I  cannot,  after  a  full 
consideratfon  of  the  case,  satisfy  myself  that  the  supreme  court 
designed  the  decision  tobesofar-reacTiinginitseffects."  Holmes 
V.  Oregon  &  C.  R.  Co.,  9  Fed.  Rep.  242,  i  Am.  &  Eng.  R. 
Cas.  623,  The  precise  point  involved  here  was  not  passed  upon 
by  the  supreme  court  in  any  of  the  cases  to  which  reference  has 
been  made,  and  although  some  of  the  general  language  employed 
by  the  court,  considered  by  itself,  lends  partial  sanction  to  the 
view  urged  by  counsel,  still  the  rule  is  recognized  that  "  the  lan- 
guage of  a  judicial  opinion  must  be  considered  with  reference  to 
the  case  decided"  (lb.  243) ;  and,  thus  considered,  it  is  perfectly 
clear  the  supreme  court  has  not  decided  that  a  corporation,  ow- 
ing its  corporate  existence  to  the  laws  of  a  single  state,  may  not, 
for  jurisdictional  purposes,  be  an  inhabitant  of  a  state  other  than 
that  of  its  creation. 

The  decisions,  it  is  well  to  remark,  upon  which  counsel  rely, 
treat  of  foreign  corporations,  and  reference  Will  now  be  made  to 
a  different  line  of  authorities,  where  the  rule  is  applied  as  to 
domestic  corporate  bodies.  Thus  it  is  said  by  Judge  Blatch- 
fordj  in  Truck  Co.  v.  Railroad  Co. :  "  Although  this  suit  is  one 
not  of  a  local  nature, — that  is,  is  what,  if  it  were  a  suit  at  law, 
would  be  a  transitory  action, — yet  the  act  has  no  application 
to  a  case  where  a  single  defendant  resides  as  fully  in  all  the 
districts  in  the  state  as  in  anyone  of  them,  A  corporation,  if  it 
can  be  properly  said  to  '  reside '  at  all,  resides  in  all  the  districts 
of  the  state  creating  it."     10  Biatchf.  (U.  S.)  307. 

The  supreme  court  of  New  York  say:  "It  is  only  upon  the 
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notion  that  the  corporation  might  be  treated  as  an  inhabitant 
of  Washington  county  that  he  (the  justice)  could  entertain  juris- 
diction at  all.  In  my  judgment  a  railroad  corporation,  whose 
road  passes  through  two  or  more  counties,  may  be  sued  before  a 
justice  in  either  cotinty,  provided  the  process  can  be  served  on 
the  proper  officer  in  such  county.  A  railroad  company  must  be 
treated  as  an  inhabitant  and  freeholder  in  each  county  where  its 
track  is  laid."  Sherwood  v.  Saratoga  &  W.  R.  Co.,  15  Barb. 
(N.  Y.)  652. 

In  Bristol  v.  Chicago  &  A.  R.  Co.  the  supreme  court  of  Illinois 
apply  a  similar  rule  as  to  the  residence  of  a  corporation;  "The 
residence  of  a  corporation — if  it  can  be  said  to  have  a  residence 
— is  necessarily  where  it  exercises  corporate  functions.  It  dwells 
in  the  place  where  its  business  is  done.  It  is  located  where  its 
franchises  are  exercised.  It  is  present  where  it  is  engaged  in 
the  prosecution  of  the  corporate  enterprise.  This  corporation 
has  a  legal  residence  in  any  county  in  which  it  operates  tne  road, 
or  exercises  corporate  powers  and  privileges.  In  legal  contempla- 
tion, it  resides  in  the  counties  through  which  its  road  passes, 
and  in  which  it  transacts  its  business."     15  111.  437. 

The  rule  is  thus  stated  by  the  supreme  court  of  Missouri: 
"There  can  be  no  doubt  that,  within  the  limits  of  the  state 
which  grants  the  charter,  a  corporation  may  have  a  special  con* 
structive  residence  in  more  places  than  one,  so  as  to  be  charged 
with  taxes  and  dues,  and  be  subjected  to  the  local  jurisdiction 
where  its  officers  and  agencies  are  actually  present  in  the  exer- 
cise of  its  franchises  and  in  carrying  on  its  business;  and  the 
legal  residence  of  a  corporation  is  not  necessarily  confined  to 
the  locality  of  its  principal  office  or  place  of  business.  It  depends 
on  the  official  exhibition  of  legal  and  local  existence,  and  its 
place  of  residence  may  be  wherever  its  corporate  business  is 
done."  City  of  St.  Louis  v.  Wiggins  Ferry  Co.,  40  Mo.  586, 
587 ;  citing  Glaize  v.  South  Carolina  R.  Co.,  I  Strob.  (S.  Car.) 
70;  Cromwell  V.  Charleston  Ins.  Co.,  2  Rich.  Law  (S.  Car.),  512. 

The  same  court,  in  Slavens  v.  South  Pac.  R.  Ca,  following 
the  rule  announced  in  the  foregoing  case,  use  the  language :  "  It 
seems  to  me  upon  a  fair  construction  of  the  statute  that  a  cor- 
poration is  a  resident  of  the  county  through  which  its  line  of 
road  passes,  and  in  which  it  has  an  agent  upon  whom  process 
can  be  served,  and  where  suits  are  authorized  to  be  commenced. 
It  is  true,  upon  this  question  there  have  been  contradictory  de- 
cisions."    51  Mo.  309. 

At  page  310  the  court  refer  to  Baldwin  v.  Mississippi  St  W. 
R.  Co.,  5  Iowa,  518,  and  Richardson  v.  Burlington  &  M.  R.  Co., 
8  Iowa,  260,  as  having  followed  and  affirmed  the  doctrine. 
Railroad  Co.  v.  Cooper,  30  Vt.476,  and  Thorn  v.  Central  R.  Co., 
26  N.  J.  Law,  121,  134,  seem  to  hold  a  different  rule,  either 
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directly  or  inferentially.  The  exact  points  decided  by  those 
cases,  however,  may  be  easily  ascertained  by  referring  to  the 
decisions  themselves. 

There  "is  no  fixed  meaning  attached,  by  the  laws  of  this  state, 
to  the  term  "residence"  or  "habitation"  of  a  railway  corpora- 
tion.  "  Every  railroad  or  other  corporation,  organized  or  doing 
business  in  this  state  under  the  laws  or  authority  thereof,  shall 
have  and  maintain  a  public  office  or  place  in  this  state  for  the 
transaction  of  its  business,  where  transfers  of  stock  shall  be 
made,"  etc.  Const,  art.  lo,  §  3.  And  by  statute  it  is  declared, 
that  "  every  railroad  corporation  shall  have  and  maintain  a  public 
office  at  some  place  upon  the  line  of  its  road  in  this  state"  (Rev. 
St.  art.  41 1 5) ;  and  "  the  public  office  of  a  railroad  corporation 
shall  be  considered  the  domicile  of  such  corporation  "  (lb.  art. 
4120).  The  public  office  may  be  changed  "at  pleasure"  by 
publication  of  notice  for  a  stipulated  time.  lb.  art.  41 18.  While 
the  laws  do  not  provide  that  a  railroad  corporation  may  be  a 
resident  or  inhabitant  of  any  particular  county,  otherwise  than 
by  declaring  the  public  office  to  be  its  domicile,  it  is,  by  statute, 
made  suable  "in  any  county  through  or  into  which  the  railroad 
of  such  corporation  extends  or  is  operated"  (Rev.  St.  art.  H98. 
subd.  21),  and  "citation  may  be  served  on  the  president,  secre- 
tary, or  treasurer  of  such  company  or  association  (incorporated 
company  or  joint-stock  association),  or  upon  the  local  agent  rep- 
resenting such  company  or  association  in  the  county  in  which 
suit  is  brought,  or  by  leaving  a  copy  of  the  same  at  the  principal 
office  of  the  company  during  office  hours"  (lb.  art.  1223}. 

The  road  of  defendant  extends  into  and  through  this  judicial 
district.  It  has  local  agents  here,  who  transact  its  ordinary  cor- 
porate business.  It  may  be  sued  here  under  the  laws  of  this 
state,  and  process  is  authorized  to  be  served  upon  agents  rep- 
resenting it  here.  The  fact  that  it  has  its  principal  office  in 
the  eastern  district,  and  that,  therefore,  it  is  constructively  an 
inhabitant  thereof,  should  not  exempt  it  from  suit  in  this  district. 
In  my  judgment  the  general  spirit  and  intent  of  the  law  require 
the  defendant,  for  jurisdictional  purposes,  to  be  an  inhabitant  of 
this  district;  and  I  hold  that  it  must  be  so  regarded  within  the 
meaning  of  the  act  of  congress.  The  exceptions  to  the  plea  in 
abatement  will  therefore  be  sustained.  It  is  a  matter  of  regret 
that  the  amount  in  controversy  is  not  sufficient  to  authorize  a 
revision  of  the  judgment  by  the  supreme  court,  whose  decision 
«(  the  question  is  essential  to  the  establishment  of  a  fixed  and 
uniform  rule. 

Jurhdictlon  of  P«deral  Courtt— Inh^ltantof  District— Railroad  Compiny. 
—In  Filli  V.  Delaware,  L.  &  W.  R.  Co..  37  Fed.  Rep.  65.  referred  to  in  the 
principal  case,  the  greater  part  of  the  defendant's  railroad  was  located  in 
the  state  of  New  York ;  and  its  principal  office  was  in  the  city  of  New 
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York,  although  it  was  organized  under  the  laws  of  Pennsylvania.  Its 
annual  elections  of  directors  were  held  in  the  principal  office;  its  books 
and  records  kept,  and  ils  stock  transferred  there  ;  and  its  principal  officers 
had  their  offices  there.  Of  its  fourteen  directors,  eleven  were  citizens  and 
residents  of  New  York  State,  and  only  one  was  a  citizen  and  resident  of 
Pennsylvania.  It  was  ie/d,  that  being  oi^nized  under  the  laws  of  Penn- 
sylvania, it  must  be  deemed  to  be  an  mhabitant  of  tliat  state,  and  that  an 
action  could  not  be  maintained  against  it  in  the  southern  district  of  New 
York. 

In  Riddle  v.  New  York,  L.  E.  &  W.  R.  Co..  39  Fed.  Rep.  190,  the  de- 
fendant company  was  incorporated  under  the  laws  of  New  York,  but  was 
doing  business  in  the  western  district  of  Pennsylvania,  and  had  a  perma- 
nent office  in  the  city  of  Pittsburgh,  in  said  district,  with  an  officer  or 
agent  duly  appointed  thereto  in  charge  of  the  defendant's  business. 
Under  certain  traffic  contracts  it  had  acquired  the  right  to  transport 
freight  over  the  lines  of  another  company,  which  in  part  were  located 
within  said  district.  Defendant's  own  railroad  was  in  part  constructed 
within  the  said  district,  and  wasoperated  bydefendant.  with  offices  thereon 
and  officers  regularly  and  permanently  in  charge  of  its  business.  In 
addition  the  defendant  was  the  lessee  of  and  operated  a  third  railroad, 
which  in  part  was  constructed  through  the  district.  The  court  declined 
to  follow  Filliw.  Delaware,  L.  fi  W.  R.  Co..  37  Fed.  Rep. 65,  and.  following 
instead  the  principal  case,  Ae/d,  that  the  defendant  was  an  inhabitant  ol 
the  western  district  of  Pennsylvania,  within  the  meaning  of  the  act  of 
congress  of  1887. 


AtWOOD  et  al. 


Shenandoah  Valley  R.  Co.  et  aL 

{Virginia  Supreme  Court  of  Appeal!.  April  ^.  1889.) 

Forscloture-Suppiementary  Bill-When  not  Error  to  RafuM  to  Allow  Fil- 
ing of>— In  proceedings  to  foreclose  a  mortgage,  if  a  supplementary  bill 
contains  no  new  matter,  tenders  no  issue  not  already  made,  and  seeks  no 
discovery,  it  is  not  error  to  refuse  to  allow  bondholders  to  file  it  when  the 
bill  is  for  the  first  time  tendered  and  leave  to  file  it  asked  at  the  term  in 
which  decree  of  foreclosure  was  rendered, and  just  as  the  argument  in  the 
cause  was  about  to  comence. 

Same-RafBrenco  to  Matter-Powor  to  Recetva  Depoiltlon*  and  TattI' 
mony,— Although  the  master  in  chancery  has  made  up  and  submitteti  to 
counsel  a  rough  draft  of  his  report,  and  has  closed  the  taking  of  testimony, 
it  Is  within  his  discretion  to  retakethedepositionsof  witnesses  whose  depo- 
sitions had  previously  been  taken,  completed,  and  signed  by  them  without 
first  obtaining  leave  of  the  court  to  the  examination,  especially  when,  by 
statute,  it  is  provided  that  "  in  a  suit  in  equitv  n  deposition  may  be  read  if 
returned  before  the  hearing  of  the  cause,  altiiough  after  an  interlocutory 
decree,  if  it  be  as  to  a  matter  not  thereby  adjudged  and  be  returned  before 
a  final  decree." 

Bonds- Validity  of  I stua- Priority  of  First  and  QenoraJ  Mortgaga  Bond- 
holdarb — A  railroad  company  executed  a  first  mortgage  to  secure  an  issue 
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of  bonds  at  the  rate  of  trj.ooo  per  mile  of  the  completed  road.  By  the 
mortgage  power  was  reserved  to  issue  a  like  amount  per  mile  for  eveiy 
mile  of  road  tliereafter  to  be  completed.  Subsequently  a  general  mort- 
gage was  executed  to  secure  bonds  amounting  to  $25,000  per  mile  of  ihe 
road.  In  the  latter  mortgage  it  was  provided  that  bonds  might  still  be 
issued  under  tlie  first  morcg;agc,  but  that  they  should  be  retained  by  the 
trustee  under  the  general  mortgage  to  secure  bondholders  thereunder. 
The  general  mortgage  was  executed  for  the  purpose  of  retiring  the  bonds 
secured  by  the  first  mortgage,  if  possible.  After  the  execution  of  the  gen- 
eral mortgage,  first  mortgage  bonds  to  the  amount  of  (i. 560,000  were  exe- 
cuted and  deposited  with  the  trustee  under  the  general  mortgage.  This 
amount  represented  Jis.ooo  per  mile  of  an  extension  of  the  road.  A  pros- 
pectus was  issued  under  which  the  gener<fl  mortgage  bonds  were  sold,  and 
m  which  it  was  represented  that  the  first  mortgage  bonds  would  be  de- 
posited for  the  purpose  of  securing  bondholders  under  the  general  mort- 
gage. Held,  lliat  as  in  a  question  with  the  bondholders  under  the  first 
mortg^e,  the  bondholders  in  the  general  mortgage  were  entitled  to  the 
benetit  of  theissiie  of  the  first  raortg;ige  bonds  for  $J  ,560,000.  and  that  such 
issue  was  authorized  and  v:ilid. 

Sama-Company  Chart^ed  by  Different  States-Limitation  of  Indebted- 
nath — A  railioad  company  extending  through  two  or  more  sia\es,  and  in- 
corporated by  the  laws  of  each,  is  not  a  joint  corporation  of  the  respec- 
tive states,  but  a  separate  corporation  in  each  state,  subject  only  to  the 
laws  of  the  state  wituin  the  respective  jurisdictions;  and  where  such  a 
company  was  incorporated  under  an  act  of  the  legislature  of  Virginia. 
which  contained  no  limitation  upon  its  power  to  contract  debts,  the  fact 
that  a  charter  sLibseq^uently  granted  to  it  by  the  state  of  Maryland  con- 
tained such  a  limitation  does  not  invalidate  bonds  issued  by  it  within  the 
state  of  Virginia. 

Same-Issue— Limitation  may  be  Waived  by  Bondholdert,^A  limitation 
contained  in  a  general  mortgage  restricting  the  issue  of  bonds  thereunder 
to  $25,000  per  mile  is  made  lor  the  benefit  of  bondholders  under  such  gen- 
eral mortgage,  and  may  be  waived  by  them,  and  the  bondholders  under  a 
prior  morigase  cannot,  in  an  action  of  foreclosure,  attack  the  validity  of 
the  issue  oithe  bonds  under  the  general  mortgage  on  the  ground  that  they 
were  in  excess  of  the  prescribed  limit. 

Same-Failure  of  Trustee  to  Certify  does  not  Invalidate. — In  an  action 
to  foreclose  a  railroad  mortgage,  the  fact  that  first  mortgage  bonds  issued 
to  secure  bondholders  under  a  general  mortgage  have  not  been  certified 
by  the  trustee  will  not  prejudice  the  rights  of  the  general  mortgage  bond- 
holders, and  if  it  were  necessary  the  court  would  compel  the  trustee  to 
certify  them. 

Same-Purchase  by  Financial  Agsnti  of  Company-Fiduciary  Relation.— 
The  purchase  of  t>onds  by  the  financial  agents  of  a  railroad  company  on 
behalf  of  a  syndicate  of  which  two  partners  of  the  firm  acting  as  agents 
were  members  is  not  invalid  as  a  breach  of  the  fiduciary  relation  of  the 
financial  agents,  when  it  appears  that  the  price  of  the  bonds  was  fixed  by 
the  railroad  company,  and  that  the  agents  did  not  abuse  any  trustor  obtain 
any  advantage  from  the '  — 


tny  advantage  from  the  1 

HlNTON,  J.,  dissents. 

Appeal  from  Circuit  Court  of  City  of  Roanoke. 

The  Shenandoah  Valley  R.  Co.  was  incorporated  under  the 
laws  of  the  state  of  Virginia,  and  given  general  powers  to  con- 
struct a  railroad  through  the  state,  etc.  Subsequently  like  privi- 
leges were  conferred  by  the  states  of  West  Virginia  and  Mary- 
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land  by  different  acts  of  the  legislature  of  each  state.  Different 
mortgages  were  executed  by  the  corporation  to  secure  various 
bonds,  the  Fidelity  Insurance,  Trust  &  Safe-Deposit  Co.  being 
trustee  in  all  of  them,  and  default  being  made  in  the  payment 
of  the  bonds  the  trustee  filed  this  bill  for  a  foreclosure.  A 
receiver  was  appointed  and  the  cause  was  referred  to  a  master, 
who  reported.  The  court  held  that  the  bondholders  under  a 
general  mortgage  .were  entitled  to  share  in  the  security  of  the 
first  mortgage  to  the  extent  of  $i,56o,ocx),  the  amount  of  first 
mortgage  bonds  deposited  with  the  trustee  as  collateral  security 
for  the  payment  of  the  general  mortgage  bonds  (the  amount  so 
deposited  is  sometimes  erroneously  referred  to  in  the  record  as 
$1,545,000,  owing  to  a  miscalculation  in  the  number  of  miles  of 
road  built  with  the  proceeds  of  the  general  mortgage  bonds,  as 
explained  in  the  opinion),  and  on  the  24th  day  of  December, 

1887,  decreed  a  foreclosure,  etc.  Various  bondholders  became 
parties  by  petition  pending  the  suit,  and  the  first  mortgage 
bondholders  appeal.     Another   decree  was  rendered   in  April, 

1888,  from  which  other  parties  appealed,  but  the  questions  aris- 
ing thereon  are  treated  in  a  separare  opinion.  Fidelity  Ins.,  etc., 
Co.  V.  Shenandoah  Val,  R,  Co.,  post,  560. 

Joseph  Leedom,  Chas.  L.  Lamberlott,  and  Williant  W.  &  B.  T. 
Crump  for  appellants. 

Win.  J.  Robertson  and  John  C.  Bullitt  for  the  trustee,  appellee. 

Camm  Patteson  and  Williams  &  Boulware  for  the  general  mort- 
gage bondholders,  appellees. 

RiCHARDSO.'J,  J. — This  is  a  case  of  far  more  than  ordinary 
importance,  and  in  the  investigation  of  the  complicated  questions 
involved  this  court  has  been  favored  with  elaborate  arguments, 
written  and  oral,  of  eminent  counsel,  at  home  and  from  abroad, 
in  which  the  claims  of  the  respective  contestants  have  all  been 
discussed  with  consummate  skill  and  ability.  In  this  opinion 
we  have  no  concern  with  the  questions  decided  by  the  court 
below  in  its  decree  of  April,  1888,  as  those  questions  will  be 
treated  and  decided  in  separate  opinions.  We  are  therefore 
restricted  in  this  opinion  to  the  consideration  of  the  questions 
decided  in  the  decree  of  the  court  below  of  December  24,  1887, 
by  which  the  1560  first  mortgage  bonds  here  in  controversy 
were  declared  to  be  valid  outstanding  obligations  of  the  Shenan- 
doah Valley  R.  Co.,  issued  under  and  in  pursuance  of  the  terms 
of  said  company's  first  mortgage  of  April  i,  1880,  and  properly 
delivered  to  and  now  held  by  the  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Co.  as  trustee  in  said  company's  general  mortgage 
of  April  5,  1881,  as  collateral  security  for  the  bonds  issued  under 
and  in  pursuance  of  the  terms  of  said  general  mortgage,  and 
now  so  held  by  the  appellees,  the  general  mortgage  bondholders. 
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But  before  proceeding  to  consider  this  question,  we  must  first 
dispose  of  two  preliminary  questions  of  practice. 

I.  It  is  objected  that  the  circuit  court  erred  in  refusing  to 
permit  the  appellants,  the  first  mortgage  bondholders,  to  file 
their  supplemental  bill,  which  bill  was  for  the  first 
time  tendered  and  leave  asked  to  file  it  at  the  term  i*«™  tnttr- 
in  which  the  decree  complained  of  was  rendered,  and  i],'^*^" 
just  as  the  argument  in  the  cause  was  about  to  com  uimil 
mence.  From  the  facts  and  circumstances  disclosed 
by  the  record  we  are  clearly  of  opinion  that  the  objection  is 
without  merit.  The  order  of  account  made  in  the  cause  on  the 
nth  of  May,  1885,  was  for  the  express  purpose,  as  shown  on  its 
face,  of  clearly  ascertaining  the  rights  of  the  respective  classes 
of  the  creditors  of  the  Shenandoah  Valley  R.  Co.  "to  satisfac- 
tion out  of  its  property  and  effects,  and  the  amount  due  or  to 
become  due  to  said  classes  respectively,"  Hence  the  master 
was  directed  to  take,  among  others,  an  account  "  of  the  amounts 
due  or  hereafter  to  become  due  under  the' respective  trust-deeds 
or  mortgages  which  have  been  made  by  said  "  Shenandoah  Val- 
ley R.  Co.,  "  and  which  have  not  been  released  or  satisfied,  show- 
ing the  relative  rights  and  priorities  and  the  property  included 
in  or  conveyed  by  said  deeds  respectively,"  The  taking  of  tes- 
timony under  this  order  was  commenced  on  the  26th  of  Febru- 
ary, 1886,  and  was  continued  from  time  to  time  until  the  12th 
of  March,  1887,  the  counsel  for  appellants  (first  mortgage  bond- 
holders) being  present  and  participating  on  each  occasion  in  the 
examination  of  witnesses,  and  introducing  witnesses  on  behalf 
of  their  clients.  And,  as  already  stated,  in  the  progress  of  tak- 
ing this  testimony,  counsel  for  the  first  mortgage  bondholders, 
the  appell.mts,  applied  to  the  trustee  company,  the  sole  plaintiff 
in  the  suit,  to  be  formally  recognized  of  record  as  counsel  by  it 
as  trustee,  and  to  be  permitted  to  appear  in  the  trustee's  name 
in  order  to  protect  the  interests  of  their  clients,  the  first  mort- 
gage bondholders.  The  request  was  very  properly  refused,  and 
for  the  obvious  reasons— First,  that  it  involved  the  surrender, 
in  part,  at  least,  of  the  plain  right  and  duty  of  the  trustee  com- 
pany, a  common  trustee  in  both  the  first  and  general  mortgages, 
to  conduct  the  suit  for  the  protection  of  the  interests  of  all  par- 
ties secured  by  bdth  mortgages;  and,  second,  because  to  grant 
the  request  would  be,  in  effect,  to  displace  its  own  counsel, 
which  it  had  no  occasion  for  doing;  at  the  same  time,  however, 
expressing  the  opinion  that  doubtless  the  court  would  recognize 
the  counsel  of  individual  bondholders  should  they  appear  and 
so  desire. 

Afterwards,  at  the  December  term,  1886,  the  appellants  (first 
mortgage  bondholders),  upon  presenting  their  petitions  to  be  ad- 
mitted as  parties  plaintiff,  were  allowed  to  file  them,  and  the 
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original  plaintiff,  the  Fidelity  Insurance,  Trust  &  Safe-Depoat 
Co.,  was  given  until  the  15th  of  January,  1887,  to  answer  the 
same ;  and  at  the  same  term  leave  was  given  Lewis  C.  Clark,  a 
general  mortgage  bondholder,  to  file  his  petition  asking  to  be 
admitted  as  a  party  defendant,  and  leave  was  given  the  Fidelity 
Insurance,  Trust  &  Safe-Deposit  Co.  and  the  said  petitioning 
first  mortgage  bondholders  to  answer  it.  This  action  on  the  part 
of  Lewis  C.  Clark,  it  is  clear,  was  induced  by  the  action  of  said 
first  mortgage  bondholders,  for  in  his  petition,  which  was  pre- 
sented on  his  own  behalf  and  on  behalf  of  the  other  general 
mortgage  bondholders,  he  says  that  he  had  ijot  previously  ap- 
plied to  be  made  a  technical  party  to  the  suit,  because  he,  in 
common  with  the  other  bondholders  of  his  class,  and  also  the 
first  mortgage  bondholders,  had  been  represented  by  counsel, 
with  the  assent  of  the  plaintiff,  the  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Co.,  in  the  proceedings  in  the  suit ;  but  that,  inas- 
much as  sundry  first  mortgage  bondholders  had  filed  their  peti- 
tions to  be  made  parties  plaintiff,  to  protect  their  interests, 
which  were  in  conflict  with  the  interests  of  the  general  mortgage 
bondholders,  it  was  manifestly  proper  that,  if  they  should  be 
admitted  as  parties  plaintiff,  he,  on  his  own  behalf,  and  on  be- 
half of  the  other  general  mortgage  bondholders,  should  be  ad- 
mitted as  defendants,  and  in  his  petition,  stating  that  the  1560 
bonds  were  then  uncertified  by  the  trustee,  askpd  that  it  should 
be  required  to  certify  them  and  deliver  them  to  the  general 
mortgage  bondholders.  In  their  answers  to  this  petition  of 
Lewis  C.  Clark,  a  general  mortgage  bondholder,  the  first  mort- 
gage bondholders  show  that  the  ground,  and  the  only  ground, 
on  which  they  based  their  application  to  be  admitted  as  parties 
plaintid  was  their  claim  that  the  deposit  of  the  1560  first  mort- 
gage bonds  with  the  Fidelity  Insurance,  Trust  &  Safe-Deposit 
Co.,  trustee,  as  security  for  the  general  mortgage  bondholders, 
was  unauthorized  and  illegal,  and  that  the  trustee  company  had, 
in  its  bill,  taken  a  position  in  reference  to  said  bonds  adverse  to 
the  interest  of  the  first  mortgage  bondholders;  and  they  ask 
that  the  application  of  Lewis  C.  Clark  that  the  trustee  of  the 
first  mortgage  be  required  to  sign,  certify,  and  deliver  these 
1560  bonds  to  the  general  mortgage  bondholders  be  stricken 
out  as  irrelevant  and  impertinent,  and  then  add  "that  the  ques- 
tion as  to  the  validity  of  these  bonds  is  one  of  the  main  issues 
in  the  cause  raised  under  the  pleadings  and  testimony  taken  and 
passed  upon  by  the  master  commissioner  in  his  findings,  who 
holds  the  said  bonds  to  be  invalid  ;  all  of  which,  at  and  before 
the  filing  of  said  petition,  was  well  known  to  the  solicitor  of  the 
petitioner,"  When  this  answer  was  filed  all  the  testimony  in 
the  cause  was  in,  and  the  master  (before  part  of  that  testimony 
was  taken)  had  made  up  and  submitted  to  counsel,  as  already 
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stated,  the  rough  draft  of  his  report,  in  which  these  1560  bonds 
were  held  to  be  invalid  ;  but  the  petitions  filed  as  aforesaid  to 
be  admitted  as  parties  plaintiff  or  defendant  had  not  then  been 
acted  on,  and  were  not  acted  on  until  the  26th  day  of  July,  1887, 
when  the  petitioners  were  all  admitted  as  parties  plaintiff  or  de- 
fendant. Thus  it  is  seen  that  the  first  mortgage  bondholders, 
relying  on  the  report  of  the  master,  made  up  before  all  the  evi- 
dence now  in  the  record  was  taken,  were  disposed,  not  only  to 
spurn  as  irrelevant  and  impertinent  the  petitioning  request  of 
Lewis  C.  Clark,  a  general  mortgage  bondholder,  that  the  trustee 
be  required  to  certify  and  deliver  the  1560  bonds  to  the  general 
mortgage  bondholders,  but  they  directly  affirm  that  the  validity 
of  these  bonds  is  a  main  question  at  issue  in  the  cause,  and  has 
been  passed  on  by  the  master  adversely  to  the  general  mortgage 
bondholders.  It  is  a  doctrine  too  familiar  to  need  the  citation 
of  authorities  that  a  party  may  always  except  to  a  commission- 
ers' report  upon  the  ground  that  a  debt  or  claim  which  is  in- 
valid has  been  reported  as  valid,  or  that  a  valid  claim  has  been 
reported  as  invalid.  Indeed,  it  was  upon  the  last-named  ground 
that  the  general  mortgage  bondholders  in  this  case  excepted  to 
the  report,  of  the  master,  and,  a  question  being  thus  properly 
raised  under  the  pleadings  and  evidence  in  the  cause,  the  circuit 
court  at  the  hearing  entertained  and  passed  upon  the  question 
so  presented,  and  rightfully  presented,  for  its  consideration  and 
decision.  And  we  are  bound  to  conclude  that  this  was  the  view 
taken  by  the  learned  counsel  for  the  first  mortgage  bondholders, 
or  else,  we  apprehend,  they  would  at  the  July  term,  1887,  when 
they  were  first  admitted  as  parties  plaintiff  of  record,  have  asked 
to  change  their  position  from  that  of  plaintiffs  to  defendants, 
and  to  be  permitted  to  file  a  cross-bill.  Nor  did  they,  when  so 
admitted  as  plaintiffs,  even  move  to  suppress  any  of  the  evidence 
in  the  cause,  and  it  all  was  then  in.  The  reason  is  obvious. 
They  were  then  resting  and  relying  upon  the  already  made  up 
report  of  the  master  in  their  favor,  and  chose  to  be  quiet  as  to 
the  after-taken  testimony  then  in  the  cause. 

It  is  useless  to  enter  into  a  discussion  as  to  what  is  or  what  is 
not  properly  supplemental  matter,  or  when  and  under  what  cir- 
cumstances it  is  proper  to  allow  a  supplemental  bill  to  be  filed  ; 
for,  be  this  as  it  may,  and  admitting,  for  the  sake  of  the  argu- 
ment, that  the  appellants  might  have  proceeded  as  well  by  a 
supplemental  as  by  a  cross  bill,  it  is  quite  clear  that,  as  the  sup- 
plemental bill  sought  no  discovery,  alleged  no  new  matter,  and 
tendered  no  issue  not  already  made,  the  court  was  right  in  re- 
fusing leave  to  file  it,  as  delay  only  would  have  been  the  result. 
Upon  principle  and  authority  it  is  clear  that  the  issue  was  as 
fully  made  up  in  respect  to  the  validity  of  the  1560  bonds,  and 
as  open  to  a  full  consideration  and  fair  decision, as  it  could  have 
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been  bya  supplemental  bill  or  by  a  cross-bill,  and  that  there  was 
really  no  necessity  for  either.  See  Moorman  v.  Smoot,  28  Grat, 
(Va.)87;  French  i'.  Townes,  loGrat,  (Va.)si3;  Faulkner 71.  Davis, 
18  Grat.  (Va.)  652;  and  numerous  other  cases  that  might  be 
cited.  In  Story's  Equity  Pleadings  the  rule  applicable  to  this 
case  is  briefly  stated  as  follows :  "  If  new  evidence  has  been  dis- 
covered since  the  commission  was  closed,  as  to  the  facts  stated 
in  the  original  bill,  the  proper  course  would  be,  not  to  file  a  sup- 
plemental bill,  but  to  apply  to  the  court  for  permission  to  exam- 
ine the  new  witnesses."  Story,  Eq.  PI.  §  344,  note  i,  citing 
Knight  V.  Knight,  4  Madd.  i.  Here  the  supplemental  bill  is 
grounded  solely  upon  the  non-certification  of  the  1560  bonds,  a 
fact  discovered  in  the  course  of  taking  evidence  in  the  cause, 
and  a  discovery  which  seems  to  have  been  a  surprise  to  all  par- 
ties, but  it  was  known  to  the  appellants  when  they  were  ad- 
mitted as  parties  plaintiff  in  July,  1S77,  and  is  set  up  in  their  peti- 
tion to  be  made  such  parties.  They  did  not  then  ask  to  sup- 
press any  evidence,  and  doubtless  because  they  relied  upon  the  ' 
then  made  up  report  of  the  master  to  outweigh  the  subsequently 
taken  testimony.  But  the  master,  as  he  was  in  duty  bound,  re- 
turned all  the  evidence,  and  made  a  supplemental  report,  in 
which  he  did  not  content  himself  with  simply  referring  to  the 
after-taken  testimony,  but  he  reported  the  facts  thereby  proved, 
and  they  were  of  a  most  potential  nature.  Then,  just  on  the  eve 
of  the  hearing  of  the  cause,  the  appellants  tender  their  supple- 
mental bill,  and,  it  being  rejected,  and  properly  rejected,  they 
direct  their  attention  to  the  after-taken  evidence,  and  this  is  the 
subject  next  to  be  considered. 

2,  The  second  assignment  of  error  is  as  to  the  propriety  of 
the  ruling  of  the  court  below  in  refusing  to  suppress  the  deposi- 
tions of  certain  witnesses.  The  objection  to  the  de- 
iaiit«rniT,  ■■  positions  of  all  the  witnesses  examined  after  the 
miSItaii  master  had  made  up  and  submitted  the  rough  draft 
tntiBur.  of  his  report,  as  aforesaid,  is  that  they  were  taken 
after  the  taking  of  testimony  in  the  cause  had  been 
closed  by  the  master,  and  after  he  had  made  up  his  report  and 
had  submitted  it  to  counsel.  The  objection  to  the  depositions 
of  part  of  the  same  witnesses  is  that  their  depositions  had  pre- 
viously been  taken,  completed,  and  signed  by  them,  and  that 
their  depositions  were  afterwards  again  taken  without  first  ob- 
taining the  leave  of  the  court  to  re-examine  them,  and  that, 
therefore,  they,  as  well  as  the  others,  should  be  suppressed.  We 
are  clearly  of  opinion  that,  under  the  peculiar  circumstances 
of  this  case,  the  objection  is  not  well  taken.  The  evidence  alone 
in  this  case  makes  a  printed  volume  of  772  pages,  two  thirds  of 
which  is  made  up  of  extract  copies  from  the  books  and  papers 
of  the  Shenandoah  Valley  R.  Co.     The  witnesses  whose  depo- 
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sitions  are  sought  to  be  suppressed  are  Clarence  H.  Clark,  W. 
G.  McDowell,  and  G.  R.  W.  Armes,  who  were,  or  had  been,  of- 
6cial5  of  this  railroad  company,  and  were  supposed  to  be  familiar 
with  the  conduct  of  its  affairs,  and  John  B.  Gest,  vice-president 
of  the  Fidelity  Insurance,  Trust  &  Safe-Deposit  Co.  During 
the  taking  of  the  depositions  in  this  cause  before  the  master, 
three  of  these  witnesses,  to  wit,  McDowell,  Armes,  and  Gest,  were 
several  times  examined,  they  signing  their  depositions  each  time, 
and  being  re-examined  from  time  to  time  by  the  master  as  the 
facts  were  developed  and  their  further  testimony  was  needed. 
This  doubtless  resulted  from  (he  fact  that  it  was  impossible  to 
tell  at  any  one  time  what  and  how  much  of  the  railroad  com- 
pany's actings  and  doings,  as  evidenced  by  its  books  and  papers, 
or  as  personally  known  to  these  witnesses,  might  be  needed 
in  evidence.  It  is  therefore  apparent  that  justice  and  the  ne- 
cessities of  the  situation  fully  warranted  the  course  thus  far 
,  pursued  by  the  master.  The  rule  is  that  a  commissioner  prop- 
erly has  much  latitude  of  discretion  in  granting  continuances  of 
proceedings  before  him,  and  the  court  whose  order  he  is  execut- 
ing will  not  overrule  his  action  in  that  respect  unless  it  be  plain- 
ly erroneous.  Still  less  will  an  appellate  court  reverse  a  decree 
for  that  cause.     Fant  v.  Miller,  17  Grat.  (Va.)  187. 

Under  the  circumstances  above  stated  we  think  the  action  of 
the  master  in  taking  and  retaking  the  depositions  of  these  wit- 
nesses was  fairly  within  the  spirit  of  the  rule  above  stated,  and 
was  not  only  authorized  but  demanded  by  the  necessities  and 
very  right  of  the  case.  Upon  what  principle,  then,  can  it  be 
contended  that,  though  the  mastei*  had  adjourned  the  taking  of 
the  depositions  sine  die,  and  had  even  made  up  his  report,  but 
had  not  returned  it,  as  was  the  case,  he  could  not,  for  reasons 
satisfactory  to  him,  and  dictated  by  a  sense  of  duty,  and  in  aid 
of  the  Justice  of  the  case,  proceed  to  take  further  testimony? 
We  know  of  no  sufficient  reason  why  he  might  not  do  so,  his 
conduct  being  subject  always  to  the  controlling  supervision  of 
the  court  whose  order  he  was  executing.  ,  And  such  would  seem 
to  have  been  the  view  taken  by  the  master  himself ;  for  the  rec- 
ord shows  that  while  the  adjournment  of  the  taking  of  evidence 
in  the  cause  occurred  on  the  17th  of  February,  1887,  yet  before 
the  adjournment  a  commission  was  regularly  issued,  after  due 
notice  to  all  parties,  to  Thomas  J.  Hunt,  commissioner,  for  the 
taking  of  depositions  on  behalf  of  the  general  mortgage  bond- 
holders on  the  15th  of  February,  1887,  four  days  prior  to  said 
adjournment.  Moreover,  the  counsel  for  the  first  mortgage 
bondholders  claim  that  the  taking  of  testimony  before  the  mas- 
ter closed  at  a  day  earlier  than  the  19th  of  February,  i887,though 
the  adjournment  of  the  master  is  of  that  date.  The  record  shows 
that  the  master  had  given  notice  for  the  taking  of  depositions 
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before  him  on  the  I2th  of  January,  1887.  when,  no  witnesses  ap- 
pearing; the  taking  of  depositions  was  continued  until  the  19th 
of  February,  1887,  the  date  of  the  master's  adjournment  sinedie. 
At  the  appointment  of  January  I2,  1887,  the  counsel  of  the  first 
mortgage  bondholders  appeared  before  the  master  and  entered 
a  protest  in  writing  against  the  further  taking  of  depositions, 
claiming  that  the  takingof  test imony  had  been  duly  and  regularly 
closed  on  or  about  the  preceding  16th  day  of  December,  1S86; 
and,  among  other  things,  said  counsel  propounded  to  the  master, 
in  writing,  the  following  question  :  "  Has  or  has  not  the  testi- 
mony in  the  foreclosure  proceedings  before  the  master  in  this 
case  been  closed,  and,  if  so,  when  ?"  Answer:  "  The  master  re- 
plies that  he  considered  that  the  testimony  under  the  order  of 
general  reference  of  i  ith  of  May,  1885,  was  closed  on  the  3d  day 
of  November,  1886;  that  since  that  time  he  has  notified  counsel 
in  the  cause  that  he  would  take  and  receive  any  testimony  that 
they  should  see  fit  to  offer,  and  return  the  same  to  the  court,  • 
together  with  any  exceptions  that  might  be  made  thereto. 
[Signed]  Robert  E.  Scott,  Master."  Yet  the  master's  adjourn- 
ment is  dated  subsequently,  to  wit,  on  the  19th  of  February,  18S0, 
four  days  before  which  time  depositions  had  actually  been  taken 
before  Commissioner  Hunt  in  the  city  of  Philadelphia,  under  the 
commission  sued  out  for  the  purpose  as  aforesaid,  and  the  record 
shows  that  the  master,  Robert  E.  Scott,  was  present.  In  thus 
proceeding  the  commissioner  violated  no  rule  of  law,  practice, 
common  sense,  or  propriety.  Under  such  circumstances  it  would 
indeed  require  an  iron  rule  to  induce  a  court  of  conscience  to 
suppress  these  depositions.  It  must  be  conceded  that  as  the 
law  then  stood  the  general  rule  was  that,  without  the  leave  of 
the  court,  a  deposition  once  taken  could  not  be  retaken  without 
the  leave  of  court,  but  much  latitude  was  always  allowed  in 
permitting  a  second  examination.  In  Fant  v.  Miller,  supra. 
Judge  Moncure  said  that  when  such  leave  had  been  granted  by 
the  circuit  court,  even  though  the  court  of  appeals "  differed 
from  the  circuit  court  in  regard  to  the  propriety  of  granting  such 
leave,  it  would  not  afford  just  ground  for  reversing  the  decree, 
at  least  unless  it  was  palpably  improper  to  grant  such  leave ;  as 
the  circuit  court  ought  to  possess  much  latitude  of  discretion  in 
the  decision  of  such  questions."  There  could  be  little  excuse 
for  holding  in  this  case  that  the  circuit  court,  had  the  leave  been 
asked,  should  not  have  granted  it.  Nor  is  there,  as  has  been 
shown,  anything  which  rendered  it  necessary  first  to  obtain  from 
the  court  a  special  order  authorizing  the  re-examination  of  these 
witnesses.  The  depositions  were  taken  by  the  master  under  the 
order  of  the  court,  and  in  the  due  execution  of  that  order,  as  to 
the  commissioner  seemed  best,  under  all  the  circumstances.  In 
thus  proceeding  to  execute  the  order  the  master  commissioner 
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was  but  the  hand  of  the  court,  and  was,  in  the  nature  of  things, 
allowed  much  latitude  of  discretion ;  and,  while  his  action  was 
subject  to  the  control  of  and  liable  to  be  rejected  or  corrected 
by  the  court,  and  would  have  been  corrected  had  the  discretion 
allowed  been  abused,  yet  that  was  a  matter  resting  in  the  sound 
discretion  of  the  court,  and  to  be  exercised  in  the  same  manner 
that  the  court  could  correct  its  own  direct  acts  and  proceedings. 
The  court  below  saw  nothing  to  warrant  it  in  disturbing  the 
action  of  the  master  in  this  respect,  and  this  court  sees  nothing 
to  authorize  it  to  interfere 'with  what  certainly  seems  to  have 
been  a  proper  exercise  of  discretion  by  that  court.  But  more 
has  already  been  said  on  this  subject  tlian  was  actually  necessary, 
as  the  question  is  settled  by  statute ;  nor  would  the  subject  have 
been  so  fully  considered  but  for  an  evident  misapprehension  as 
to  the  authority  vested  in  the  master  independently  of  the  stat- 
ute. By  our  statute  (Code  1873,  c.  172,  §  36)  it  is  provided  that 
"  in  a  suit  in  equity  a  deposition  may  be  read,  if  returned  before 
the  hearing  of  the  cause,  or  though  afteran  interlocutory  decree, 
if  it  be  as  to  a  matter  not  thereby  adjudged,  and  be  returned 
before  a  final  decree."  Doubtless  this  provision  was  intended 
by  the  legislature  to  preclude  the  idea  that  the  action  of  a  com- 
missioner in  making  up  and  even  returning  his  report  could  have 
the  effect  of  preventing  the  parties,  or  either  of  them,  from  tak- 
ing further  testimony.  It  may  often  happen  that  important  evi- 
dence is  discovered  after  the  return  of  the  commissioner's  report, 
or,  from  sickness  or  other  cause,  a  party  may  not  be  able  to  take 
his  testimony,  or  a  party  may  desire  to  offer  more  cumulative 
evidence;  in  either  of  which  cases  justice  demands  that  the  evi- 
dence should  be  considered,  unless  some  good  reason  to  the 
contrary  be  shown. 

3.  We  come  now  to  the  consideration  of  the  main  question  in 
the  case,  and  that  is  as  to  the  correctness  of  the  decision  of  the 
circuit  court,  awarding  to  the  appellees,  the  general  mortg^e 
bondholders,  the  benefit  of  the  1560  first  mortgage  bonds  de- 
posited with  the  trustee  of  the  general  mortgage  as  collateral 
security  for  the  general  mortgage  bonds.  The  decision  of  the 
court  below  is  assailed  as  erroneous  on  various  grounds,  and  these, 
or  such  of  them  as  it  may  be  necessary  to  examine,  will  be  con- 
sidered as  we  proceed  to  state  and  apply  to  the  facts  the  prin- 
ciples which  govern  the  case  and  sustain  the  conclusion  arrived 
at  by  the  court.  The  very  full  statement  of  the  case  which  has 
been  made  renders  it  unnecessary  to  again  state  in  detail  the  pro- 
visions contained  in  the  legislative  enactments  of  the  states  of 
Virginia,  West  Virginia,  and  Maryland,  respectively,  incorpo- 
rating the  Shenandoah  Valley  R,  Co.,  and  conferring  upon  it  cer- 
tain powers,  rights,  and  privileges,  or  the  proceedings  had  and 
authorized  by  the  stockholders  and  directors  of  said  company  in 
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pursuance  of  its  chartered  rights,  or  of  the  voluminous  facts  and 
circumstances  incident  to  the  construction  of  the  company's 
railroad,  the  execution  by  it  of  the  two  mortgages,— -one  of  April 
I,  1880,  known. as  the  "  first  mortgage ;"  and  the  other  of  April 
5,  1881,  known  as  the  "general  mortgage." 

The  first  inquiry  is,  did  the  president  and  directors  have  the 
authority  to  issue  these  1560  bonds  under  the  first  mortgage? 
This  question  is  readily  answered  by  looking— First, 
Aitkoritjrioia-  to  the  act  of  incorporation,  which,  in  express  terms, 
!lue'¥»dr''for  confers  upon  the  company  the  right  to  borrow  money 
fi.soo.oM.  for  the  purposes  of  the  act  of  incorporation,  "and  to 
issue  proper  certificates  of  such  loans,  and  to  pledge 
the  property  of  the  company,  by  mortgage  or  otherwise,  for  the 
payment  of  the  same  and  the  interest  that  may  accrue  thetieon ;" 
and,  second,  to  the  first  mortgage  itself,  by  which  the  company 
conveyed,  in  trust,  all  its  line  of  road  then  and  thereafter  to  be 
constructed,  and  all  of  its  property  and  franchises  then  possessed 
or  thereafter  to  be  acquired,  and  declaring  on  its  face  that  it  shall 
be  a  continuing  lien  to  secure  the  full  and  final  payment  of  all 
the  bonds  "  which  may  be  created,  issued,  and  negotiated  under 
the  security  of  the  same,  so  that,  however,  the  total  amount  so 
created,  issued,  and  negotiated  shall  not  exceed  $1  §,000  per  mile 
of  completed  road,  single  track,  whether  now  completed  or  here- 
after completed,  .  .  .  and  .  .  .  shall  be  for  the  benefit  and  se- 
curity of  and  in  trust  for  the  holders  of  said  bonds,  without  pref- 
erence, priority,  or  distinction,  as  to  lien  or  otherwise,  of  any 
over  another,  and  so  that  each  and  all  of  the  said  bonds  to 
be  issued  as  aforesaid  shall  have  the  same  right,  lien,  and  privi- 
lege under  and  by  the  said  mortgage,  and  shall  be  all  equally  se- 
cured thereby,  with  like  effect  as  though  they  had  all  been  made, 
executed,  delivered,  and  negotiated  simultaneously  on  the  date 
of  the  said  mortgage,  to  secure  the  payment  of  the  same."  And  ' 
in  the  respects  just  mentioned  the  general  mortgage  contains 
similar  provisions,  except  that  it  was  for  $25,000  per  mile,  was 
expressly  made  subject  to  the  first  mortgage,  and  was  for  inter- 
est at  the  rate  of  6  per  cent  per  annum,  instead  of  7  per  cent, 
as  in  the  first  mortgage.  The  first  mortgage,  then,  authorized 
the  issue  of  bonds  to  the  amount  of  $15,000  per  mile  of  com- 
pleted single  track.  When  the  road  was  completed  to  Waynes- 
borough  $2,270,000  of  these  bonds  had  been  issued, — that  being 
the  aggregate  amount  at  the  specified  rate  per  mile  to  that  point, 
— and  the  railroad  company  was  without  authority  to  issue  any 
more  bonds  under  that  mortgage,  except  in  the  event  of  the  ex- 
tension of  its  road  south  from  that  point,  in  which  event  it  had, 
as  has  been  shown,  express  authority  to  continue  to  issue  them 
at  the  same  rate  per  mile  of  completed  track.  Soon  after  the 
completion  of  the  road  from  Hagerstown  to  Waynesborough, 


DigiLizedbyGoOgle 


BONDS— VALIDITY   OP  ISSUE.  545 

known  as  the  "  Northern  Division  of  the  road,"  the  company, 
casting  about  for  an  extension  and  more  desirable  connection 
further  south,  determined  to  extend  its  road  and  to  connect  with 
the  Atlantic,  Mississippi  &  Ohio  (now  the  Norfolk  St  Western), 
and  finally  Big  Lick  (now  Roanoke),  was  fixed  on  as  the  point 
of  connection. 

At  a  meeting  of  the  stockholders  of  the  railroad  company, 
held  on  the  ist  day  of  April,  1881,  certain  resolutions,  as  already 
stated,  were  passed  relating  to  the  construction  of  the  extension 
of  the  road  south  from  Waynesborough  to  Roanoke.  By  one 
of  these  resolutions  the  company's  directors  were  "  requested 
and  advised  to  provide,  at  as  early  a  day  as  in  their  judgment 
shall  be  prudent,  for  the  erection  and  construction  of  such  ex- 
tension and  the  completion  and  equipment  of  the  railroad  of 
this  company,  and  they  are  hereby  authorized  and  empowered 
for  the  purpose  from  time  to  time  to  use  and  employ  all  the 
powers,  resources,  and  property  of  this  company,  so  far  as  in 
their  opinion  required,  and  to  make  and  to  authorize  the  mak- 
ing of  such  contracts  as  to  them  may  be  deemed  advisable." 
And  it  is  further  resolved  that,  for  the  purpose  of  acquiring  the 
means  of  retiring  and  conceiting  the  bonds  which  had  been 
issued  under  the  first  mortgage,  and  also  the  bonds  which  had 
been  issued  under  a  second  mortgage,  dated  April  2,  1880,  and 
for  the  purpose  of  increasing  the  facilities  of  the  company  for  a 
speedy  completion  of  the  road,  the  board  of  directors  should  be, 
and  they  thereby  were,  authorized  and  empowered  to  execute  a 
general  mortgage,  upon  the  security  of  which  bonds  might  be 
issued,  not  to  exceed  $25,000  per  mile  then  constructed  or  there- 
after to  be  constructed.  And  the  board  of  directors  were  author- 
ized to  make  such  contracts  or  agreements  with  the  holders  of 
bonds  under  the  first  and  second  mortgages  as  they  might  deem 
proper  for  the  purpose  of  retiring  and  cancelling  the  same,  and 
of  obtaining  a  release  of  said  mortgages,  but  with  this  proviso : 
"Provided,  however,  in  case  the  board  of  directors  should  at 
any  time  before  the  satisfaction  of  the  first  mortgage  of  April  i, 
1880,  deem  it  advisable  to  continue,  or  from  time  to  time  to- 
make  issue  of  bonds  under  and  according  to  the  said  first  mort- 
■  gage  of  April  i,  1880,  they  shall  have  full  power  and  authority 
so  to  do  ;  but  at  all  times  there  must  be  set  apart  and  retained 
by  the  trustees  of  the  general  mortgage,  out  of  the  bonds 
authorized  to  be  issued  under  the  general  mortgage,  an  amount 
equal  to  the  bonds  secured  by  the  first  mortgage  of  April  i, 
1880,  then  outstanding,  for  the  purpose  of  retiring  the  same, 
unless  such  first  mortgage  bonds  should  come  into  the  posses- 
sion of  the  trustees  of  the  general  mortgage;  it  being  intended 
that  until  all  the  bonds  which  have  been  and  may  hereafter 
be  issued  under  the  security  of  the  first  mortgage  of  April  I, 
88  A.  &  E.  K.  Cas.— 85 
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1880,  and  second  mortgage  of  April  2,  18S0,  shall  come  hito 
the  hands  of  the  trustees  of  the  general  mortgage,  and  such 
trustees  should  request  and  obtain  the  satisfaction  of  the  first 
mortgage  of  April  i,  1880,  all  the  first  mortgage  bonds  which 
may  come  into  the  hands  of  the  trustees  of  the  general  mort- 
gage shall  be  held  by  them  uncancelled,  for  the  security  and 
benefit  of  the  general  mortgage  bondholders;  it  being  under- 
stood, however,  that  the  coupons  of  such  first  mortgage  bonds 
shall  be  cancelled  by  the  trustees  of  the  general  mortgage,  and 
surrendered  to  the  company  as  they  mature,  provided  that  at 
such  time  the  matured  coupons  upon  such  of  the  general  mort- 
gage bonds  outstanding  shall  have  been  duly  paid;  but  the 
bonds  issued  under  the  general  mortgage  for  the  purpose  of 
retiring  the  bonds  issued  under  the  first  mortgage  of  April  i, 

1880,  may  be  exchanged  for  the  said  first  mortgage  bonds  upon 
such  terms  as  may  be  agreed  upon,  or  sold,  for  the  purpose  of 
providing  the  means  to  purchase  or  pay  off  the  outstanding  first 
mortgage  bonds."  These  resolutions  having  been  adopted  at 
the  stockholders'  meeting  held  on  the  1st  day  of  April,  1881, 
the  board  of  directors  of  the  company  met  on  the  5th  of  April, 

1881,  and  adopted  resolutions  approving  the  bonds  and  mort- 
g^e  executed  on  that  day  in  conformity  therewith,  the  resolu- 
tions of  the  stockholders  aforesaid  being  made,  in  totidem  verbis, 
part  of  the  mortgage,  by  way  of  recital.  In  this  authoritative 
action  of  the  railroad  company,  we  have  not  only  the  indisput- 
able evidence  of  the  power  of  the  company  to  issue  these  bonds, 
and  that  they  were  issued  in  exact  pursuance  of  the  authority 
conferred,  but  of  the  company's  embarrassed  condition,  and  the 
absolute  necessity  of  husbanding  all  its  resources  in  order  to 
secure  the  credit  essential  to  the  achievement  of  its  then  main 
object,  which  was  to  extend  its  road  south  to  Roanoke.  It  had 
been  demonstrated  that  the  road  could  not  be  constructed  for 
$15,000  per  mile.  It  was  therefore  resolved  to  resort  to  a  gen- 
eral mortgage  on  the  whole  line  of  road,  not  to  exceed  $25,000 
per  mile  of  completed  road,  and  the  mortgage  of  April  5,  1881, 
was  the  result.  In  the  execution  of  this  mortgage  it  was  not 
merely  meant  to  execute  a  second  or  subsequent  mortgage,  but 
a  general  mortgage,  as  the  instrument  on  its  face  purports  to 
be.  The  obvious  purpose  was  to  retire,  either  by  exchange  or 
purchase,  all  bonds  under  prior  mortgages,  so  that  eventually 
there  would  be  but  the  one  general  mortgage,  by  which  all  the 
mortgage  creditors  would  be  secured,  and  all  would  stand  on 
the  same  footing,  without  any  priority  of  lien  or  preference  of 
one  over  another.  With  these  objects  in  view,  and  inspired 
with  the  hope  of  speedily  extending  and  equipping  its  road,  the 
stockholders,  as  we  have  seen,  conferred  upon  the  directors  of 
the  company  authority  "to  use  and  employ  all  the  powers,  re- 
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sources,  and  property  of  this  company,  so  far  as  in  their  opinion 
required,  and  to  make  and  to  authorize  the  making  of  such  con- 
tracts  as  to  them  may  be  deemed  advisable."  And  to  show 
that  the  company,  in  the  event  then  determined  upon  of  extend- 
ing its  road,  recognized  as  prominent  among  its  resources  thus 
dedicated  the  right  to  continue  to  issue  bonds  under  the  first 
mortgage  at  the  specified  rate  of  $15,000  per  mile  of  completed 
road,  the  stockholders  further  authorized  the  directors,  if  they 
should  iind  it  necessary  or  expedient,  to  "  continue  from  time  to 
time  to  make  issue  of  bonds  under  and  according  to  the  terms 
of  the  said  first  mortgage  of  April  i,  1880," 

But  the  railroad  company,  foreseeing  that  it  might  not  succeed 
In  effecting  an  exchange  of  its  general  mortgage  bonds  for  the 
outstanding  first  mortgage  bonds,  and  that  it  might  in  that 
event  be  seriously  embarrassed  in  its  operations,  determined 
prudently  and  wisely  to  hedge  about,  and  carefully  reserve  and 
protect  its  right  to  continue  the  issue  of  bonds  under  the  first 
mortgage  of  April  r,  1880,  and  this  was  effected  by  the  provision 
that  "until  all  bonds  which  have  been  and  may  hereafter  be  is- 
sued under  the  security  of  the  first  mortgage  of  April  i,  1880, 
shall  come  into  the  hands  of  the  trustee  of  this  mortgage  under 
this  provision"  (evidently  meaning  the,  provision  for  the  ex-' 
change  of  the  general  mortgage  bonds  for  those  of  the  first 
mortgage),  "  and  the  trustees  of  this  mortgage  shall  determine 
the  advisability  of  the  satisfaction  and  release  of  the  said  first 
mortgage  of  April  i,  1880,  all  such  first  mortgage  bonds  which 
shall  come  into  the  hands  of  the  trustee  under  this  provision 
shall  be  held  by  the  trustee  uncancelled,  for  the  security  and  ben- 
efit of  the  holders  of  bonds  secured  hereby;  it  being  under- 
stood, however,  that  the  coupons  of  such  first  mortgage  bonds 
shall  be  cancelled  by  the  trustee,  and  surrendered  to  the  party 
of  the  first  part,  as  they  mature,  provided  that  at  such  time  the 
matured  coupons  upon  such  of  the  bonds  secured  hereby  and 
outstanding  shall  have  been  duly  paid  ;  but  when  all  such  first 
mortgage  bonds  shall  have  been  acquired  by  the  party  of  the 
second  part,  the  said  bonds  shall  then  be  cancelled  by  the  party 
of  the  second  part,  and  the  said  mortgage  shall  be  satisfied  and 
released  as  soon  thereafter  as  the  same  can  be  conveniently 
done,"  On  the  20th  day  of  April,  1881,  only  15  days  after  the 
general  mortg^e  was  executed,  $1,545,000  of  first  mortgage 
bonds  were,  in  pursuance  of  the  prescribed  terms,  duly  issued 
by  the  railroad  company  and  delivered  by  its  treasurer  to  the 
Fidelity  Insurance,  Trust  &  Safe-Deposit  Co.  as  trustee  in  the 
first  mortgage,  so  that  they  might  be  ready  to  be  certified  by 
the  trustee,  and  issued  in  pursuance  of  the  terms  of  the  mort- 
gage, upon  the  certificate  of  the  engineer,  approved  by  the  pres- 
ident of  the  railroad  company,  of  3ie  completion  of  additk>nal 
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miles  of  road.  The  $1,545,000  of  bonds  were  issued  and  deposited 
under  a  mistaken  under-eslimate  of  the  di-stance  from  Waynes- 
borough  to  Roanoke,  the  true  amount  actually  issued  being 
$1,560,000,  as  explained  in  the  statement  of  the  case.  The 
issue  of  these  bonds  immediately  after  the  execution  of  the 
general  mortgage,  and  in  strict  pursuance  of  the  terms  of  the 
first  mortgage,  again  clearly  evinces  the  purpose  of  the  directors 
of  the  railroad  company  to  avail  themselves  of  the  authority 
conferred  by  the  aforesaid  stockholders'  resolution,  which  was 
made  part  of  the  general  mortgage,  to  issue  and  use  for  the  ex- 
tension of  the  road  south  of  Waynesborough  all  of  the  first 
mortgage  bonds — that  is  to  say,  to  the  amount  of  $15,000  per 
mile  of  road  as  it  should  be  thereafter  completed  ;  all  the  bonds 
issued  for  the  construction  of  the  road  north  of  Waynesborough 
having,  as  already  stated,  been  previously  certified  by  the  trus- 
tee, and  delivered  to  the  railroad  company,  and  by  it  distributed 
to  the  parties  entitled  thereto.  At  the  meeting  of  the  railroad 
company's  board  of  directors  held  on  the  5th  of  April,  1881,  a 
special  committee  on  construction  had  been  appointed,  and  to 
that  committee  was  referred  "all  matters  pertaining  to  the 
negotiation  of  the  mortgage  bonds  or  other  securities  of  the  com- 
pany, as  may  be  considered  necessary  or  advisable  by  them,  for 
the  purpose  of  providing  means  to  pay  for  said  construction" — 
that  is,  of  the  road  south  of  Waynesborough  ;and  on  the  5th  of 
May,  iSSr,  that  committee  reported  a  plan  by  means  of  which 
the  amount  necessary  for  the  construction  south  of  Waynesbor- 
ough could  be  obtained,  and,  with  the  report,  submitted  a  pros- 
pectus, dated  June  30,  1881,  and  also  the  form  of  a  subscription 
list,  for  the  approval  of  the  board.  In  that  prospectus,  which, 
after  its  approval,  as  has  been  shown,  was  issued  in  the  form  of 
a  printed  circular,  it  was  stated  that  the  general  mortgage  of 
$25,000  per  mile  over  the  entire  length  of  the  road,  which,  it 
was  then  supposed,  would  be  238  miles,  amounting  in  the  ag> 
gregate  to  $5,950,000,  had  been  executed;  and  that  of  the 
amount  secured  thereby  there  would  be  retained  in  the  hands 
of  the  trustees,  to  retire  outstanding  bonds  upon  the  road  al- 
ready constructed,  $3,575,000,  leaving  $2,375,000.  and  that 
"these  bonds,  to  the  extent  of  the  first  mortgage  bonds  in  the 
hands  of  the  trustee  of  the  general  mortgage,  will  be  entitled  to 
part  of  the  security  of  the  first  mortgage  on  the  road,  inasmuch 
as'the  $1,545,000  (erroneously  stated  in  the  circular  at  $1,436,000) 
bonds  issued  on  the  ninety-five  and  three-fourths  miles  of  the 
extension,  under  the  first  mortgage  of  $15,000  per  mile  (which 
covers  the  entire  line  built  or  to  be  built),  have  been  lodged  with 
the  trustee  as  collateral  on  the  general  mortgage,"  In  the  sub- 
scription form  attached  to  said  prospectus  (the  circular  before 
referred  to)  it  was  stated  that  the  subscriptions  were  made  "  upon 
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the  terms  and  conditions  indicated  In  the  above  prospectus." 
This  report  was  "  approved  and  accepted  "  by  the  board  of  di- 
rectors on  the  9th  of  May,  1881 ;  and  at  a  special  meeting  of  the 
■finance  committee  held  on  the  20th  of  May,  1881,  the  chairman 
reported  inter  alia,  that  the  entire  amount,  $2,375,000,  of  general 
mortgage  bonds  had  been  subscribed  in  accordance  witii  the 
proposition  contained  in  the  circular,  and  that  thereby  a  suffi 
cient  fund  was  provided  for  the  extension  of  the  road. 

The  evidence  in  the  record  conclusively  establishes  the  fact — 
indeed,  there  is  no  evidence  to  the  contrary — that  the  general  . 
mortgagebonds,  the  bulk  of  which  were  purchased  by  a  syndicate, 
were  purchased,  not  only  by  the  syndicate,  but  by  subsequent 
holders  of  them,  or  some  of  them,  on  the  faith  of  this  prospectus 
or  circular,and  that  one  of  the  inducements  to  the  purchase  was 
the  additional  security  for  the  payment  of  them  obtained  by  the 
deposit  with  the  trustee  of  the  general  mortgage  of  the  first 
mortgage  bonds.  It  is  not  perceived  that  the  railroad  company, 
in  thus  pledging  these  1560  first  mortgage  bonds  as  security 
for  the  benefit  of  the  general  mortgage  bondholders,  did  any 
injustice  to  or  violated  any  contract  right  of  the  first  mortgage 
bondholders.  Acting  under  its  charter,  which  authorized  the 
extension  of  its  road,  the  railroad  company  executed  the  first 
mortgage  of  April  i,  1880,  to  secure  its  bonds,  to  an  extent  not 
exceeding  $15,000  per  mile  of  road  then  or  thereafter  to  be  com- 
pleted. The  road  has  been  extended  and  completed,  and  bonds 
at  the  rate  of  $15,000  per  mile,  and  no  more,  have  been  issued 
under  and  in  pursuance  of  the  terms  of  the  first  mortgage.  The 
$2,270,000  of  bonds  held  by  the  first  mortgage  bondholders,  and 
theji, 560,000  of  extension  bonds,  issued  thereunder  and  pledged 
for  the  security  of  the  general  mortgage  bondholders,  together 
make  the  aggregate  of  $3,830,000  at  $15,000  per  mile  of  the  line 
of  road  actually  constructed. 

The  proceeds  of  the  bonds  held  by  the  first  mortgage  bond- 
holders were  expended  entirely  on  the  construction  of  that  part 
of  the  road  north  of  Waynesboro  ugh,  not  a  dollar  thereof  having 
been  expended  south  of  that  point ;  while  the  extension  south 
from  Waynesborough  was  built  exclusively  with  funds  derived 
under  the  general  mortgage.  Yet  the  first  mortgage  bond- 
holders claim  a  lien  over  the  entire  line  of  road,  prior  and  su- 
perior to  that  of  the  general  mortgage  bondhoiders.  The  claim 
is  preposterous.  It  is  true  that  the  general  mortgage  0g„,^|  ^^^ 
was  made  expressly  subject  to  the  first  mortgage,  g»ge baudhaid- 
but,  be  it  observed,  it  is  subject,  not  to  the  rights  of  •"•ntitidto 
the  present  first  mortgage  bondholders  merely,  but  Jjj*r^69o'lMlo 
to  all  the  rights  secured  by  the  first  mortgage,  promi-  orflnrtnort- 
nent  among  which  is  the  right  to  issue  and  use  »«««k>»^«- 
the  additional  bonds  here  in  controversy.     Both  lots  of  bonds 
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were  issued  in  virtue  of  one  and  the  same  authority,  under  the 
same  mortgage,  about  the  same  time,  and  for  the  saltie  purpose. 
Hence  the  rights  of  the  first  mortgage  bondholders,  as  respects 
the  1560  extension  bonds,  are  precisely  the  same  as  those  of 
the  general  mortgage  bondholders;  the  two  stand  together  as 
first  lienors.  Though  these  1560  first  mortgage  bonds,  issued 
and  deposited  as  collateral  for  the  general  mortgage  bonds,  be 
held  to  be  valid  securities  under  the  general  mortgage, — and 
they  certainly  are  such, — how  does  that  fact  impair  in  any  way 
the  contract  rights  of  tlie  first  mortgage  bondholders  ?  Both  lots 
of  bonds  were  issued  under  and  in  exact  pursuance  of  the  first 
mortgage,  and,  if  one  fails,  the  other  must  necessarily  fail  also ;  if 
one  is  not  entitled  to  the  footing  of  first  lien,  the  other  can  have 
no  claim  to  such  a  position.  Suppose  the  railroad  company  had 
issued  these  bonds  and  put  them  on  the  market  for  the  purpose  of 
securing  funds  with  which  to  aid  the  construction  of  the  extension 
of  its  road, — and  it  undoubtedly  had  the  right  to  do  so, — in  what 
worse  position  would  the  first  bondholders  be  placed  than  they 
are  by  the  application  of  them  as  a  strengthening  plaster, — as  a 
first  lien  backing  and  support  to  the  general  mortgage  bonds? 
It  is  certain  that  they  would  be  in  the  same  relative  position 
now  held  by  them,  and  that  is  the  position  of  their  own  choos- 
ing. Nor  is  there  anything  in  the  objection  that,  if  these  1560 
bonds  be  held  to  be  valid,  there  has  been  an  overissue.  These 
bonds,  deposited  and  held  by  the  trustee  of  the  general  mort- 
gage as  collateral,  are  not  outstanding  obligations  of  the  com- 
pany in  the  hands  of  the  public,  but  are  pledged  as  collateral 
security, — as  backing  and  bracing  for  the  general  mortgage 
bonds  that  are  outstanding  in  the  hands  of  the  public.  And, 
for  illustration,  if  the  railroad  company  were  to-day  to  pay  off, 
at  par,  atlits  outstanding  general  mortgage  bonds,  it  would  at 
the  same  time  redeem  from  pledge  these  bonds  held  as  collateral. 
It  is  therefore  clear  that  there  is  nothing  in  the  idea  of  overissue 
from  this  stand-point. 

But  it  is  strenuously  insisted  that  there  is  an  overissue,  inas- 
much  as  the  bonds  issued  under  the  first  and  general  mortgages 
are  greatly  in  excess  of  the  company's  authorized  capital  stock. 
And  it  is  insisted  that  the  court  below  erred  in  not 
"J"^"^**"  deciding  that,  the  charter  of  the  Shenandoah  Valley 
R.  Co.  having  been  granted  by  the  concurrent  legis- 
lative action  of  the  states  of  Virginia,  West  Virginia,  and  Mary- 
land,  the  corporation,  in  the  exercise  of  its  powers,  was  controlled 
and  limited  by  the  terms  and  provisions  of  the  charter,  and  in 
the  mode  and  manner  prescribed,  and  subject  to  all  the  require- 
ments and  prohibitions  contained  in  the  public  acts  and  laws  of 
each  of  said  states,  etc. 

This  exception  is  far  too  long  and  argumentative  to  be  con- 
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veniently  set  out  in  full.  It  seems  to  proceed  upon  the  idea 
— First.  That  the  act  of  the  railroad  company  in  issuing  and 
depositing  these  bonds  disregarded  and  violated  its  charter,  and 
that  its  act  is  therefore  ultra  vires,  illegal,  and  void.  Second. 
That  the  court  erred,  in  that  it  did  not  give  full  faith  and  credit 
to  the  public  acts  and  laws  of  West  Virginia,  prescribing  that  no 
corporation  shall  issue  any  stock  or  bonds  except  for  money, 
labor,  property,  and  materials  actually  purchased,  received,  and 
applied  to  the  purposes  for  vi-hich  such  corporation  was  organ- 
ized, and  which  also  prohibit  the  fictitious  increase  of  the  capital 
stock  and  indebtedness  of  any  such  corporations,  etc.  Third, 
that  the  court  below  erred  in  not  giving  full  faith  and  credit  to 
the  public  acts  and  laws  of  the  state  of  Maryland,  which  limit 
the  powers  of  this  railroad  corporation  to  borrow  money  on  the 
credit  of  the  corporation,  and  to  execute  bonds  therefor,  and  to 
pledge  the  property  and  income  of  such  company  to  secure  th,e 
payment  thereof,  to  an  amount  not  exceeding  its  capital  stock; 
and  it  is  said  that  this  limitation  is  contained  in  the  grant  by  said 
state  to  this  railroad  company.  Thus  thereareseveralassignments 
of  error  under  one  head._  As  to  the  first  and  second,  it  is  only 
necessary  to  say,  in  the  light  of  what  is  disclosed  by  the  record, 
they  present  nothing  whatever  for  consideration  ;  and  as  to  the 
third  it  is  founded  in  an  obvious  mistake,  both  as  to  fact  and 
law.  There  is  nothing  of  the  kind  in  the  grant  or  charter  act  of 
the  state  of  Maryland.  This  railroad  company  was  incorporated 
by  the  Virginia  legislature  by  an  act  dated  February  23,  1867, 
with  an  authorized  capital  stock  of  $4,oc»,ooo,  but  with  the  right 
to  increase  it  from  time  to  time  as  before  stated.  The  acts  of 
the  states  of  West  Virginia  and  Maryland  were  simply  conform- 
ing acts,  respectively.  The  West  Virginia  act  was  passed  in 
February,  1870,  and,  after  reciting  the  Virginia  act,  expressly 
grants  "  the  same  rights  and  privileges  within  the  territory  of 
West  Virginia  "  that  were  granted  by  the  Virginia  act  within 
the  territory  of  that  state.  And  the  Maryland  act,  after  reciting 
both  the  Virginia  act  and  that  of  West  Virginia,  grants  within 
the  territory  of  that  state  the  same  rights  and  privileges  granted 
by  the  acts  of  Virginia  and  West  Virginia.  Ten  years  there- 
after (the  Maryland  act  having  been  passed  in  April,  1870)  the 
Maryland  legislature  did  pass  an  act,  which  seems  to  have  been 
useless,  simply  authorizing  this  railroad  company  to  borrow 
money  to  an  amount  not  exceeding  its  authorized  capital  stock. 
But  that  act  could  not  affect  the  chartered  rights  of  the  com- 
pany, which  is  a  Virginia  corporation.  But  grant,  for  the  sake 
of  the  argument,  that  the  1 560  bonds  were  issued  and  deposited 
in  contravention  of  the  terms,  as  plaimed,  of  certain  statutes  of 
West  Virginia  and  Maryland,  yet  the  objection  may  be  met  by 
several  very  satisfactory  answers.    In  the  first  place,  a  railroad  ex- 
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tending  through  two  or  more  states,  and  incorporated  by  the 
laws  of  each,  is  not  a  joint  corporation  of  the  two«tates,  but  a 
separate  corporation  in  each  state,  subject  only  to  the  laws  of 
the  state  within  the  respective  jurisdictions,  however  those  laws 
may  conflict  as  to  the  operation  of  the  road,  i  Wood,  Ry. 
Law,  32,  This  i^  the  recognized  doctrine  of  many  courts  of  the 
highest  authority,  especially  in  the  supreme  court  of  the  United 
States.  In  the  case  of  Ohio  &  M.  R.  Co.  v.  Wheeler,  i  Black. 
(U.  S.)  286,  that  court  said,  although  the  company  was  incor- 
porated by  the  states  of  Ohio  and  Indiana,  and  was  spoken  of 
in  the  laws  of  each  state  as  one  corporate  body,  exercising  the 
same  powers  and  fulfilling  the  same  duties  in  both  states,  yet  it 
has  no  legal  existence  in  either  state  except  by  the  laws  of  the 
state;  and  neither  state  could  confer  upon  it  a  corporate  exist- 
ence in  the  other,  nor  add  to  or  diminish  the  powers  to  be  there 
exercised.  If  this  be  sound  law,  as  undoubtedly  it  is,  neither 
Maryland  nor  West  Virginia  could  impose  any  restrictions  or 
limitations  upon  the  exercise  of  corporate  powers,  in  Virgina. 
Their  statutes  and  laws  could  have  no  force  in  this  state,  nor  can 
they  impair  the  validity  of  any  bonds  issued  under  the  authority  of 
Virginia  statutes.  The  bonds  in  question  were  issued  in  this  state 
in  conformity  with  the  charter  granted  by  this  state,  and  they  are 
valid  here,  and  they  are  valid  everywhere,  and  are  now  to  be  en- 
forced by  Virginia  courts  having  complete  jurisdiction  of  the 
subject.  If  we  look  to  the  acts  incorporating  the  Shenandoah 
Valley  R.  Co.,  it  will  be  seen  that  the  first  and  chief  act  was  that 
of  Virginia,  and  that  the  acts  of  West  Virginia  and  Maryland 
simply  conformed  thereto,  as  already  shown. 

Here  it  may  be  added  that  the  objection  made  on  behalf  of 
the  appellants  to  the  validity  of  the  claim  of  the  general  mort- 
gage bondholders,  on  the  ground  that  if  the  1560  first  mortgage 

bonds  are  held  to  be  valid  obligations  of  the  com- 
pTOTiKin  ■!■•  pany,  bonds  will,  to  that  extent,  have  been  issued  in 
ftr  b«Hm  of  c^'^s^'s  "f  t'>c  $25,000  per  mile  allowed  by  the  mort- 
kaadMdtn.     gage,  if  true,  is  a  matter  in  no  way  to  the  prejudice 

of  the  first  mortgage  bondholders.  It  is  a  matter 
with  which  they  have  no  concern,  for  it  is  absolutely  certain 
that  bonds  have  not  been  issued  under  the  first  mortgage  in  ex- 
cess of  the  $15,000  per  mile  allowed  by  that  mortgage,  and,  if 
not,  the  interests  of  the  first  mortgage  bondholders  cannot  pos- 
sibly be  affected  to  their  prejudice.  And  even  had  there  been 
an  excessive  issue,  which  is  not  the  case,  the  general  mortgage 
bondholders  alone  could  complain;  for  the  limitation  upon  the 
issue  in  excess  of  $35,000  per  mile  was  made  for  their  benefit, 
and  for  their  benefit  only,  and  they  would  have  the  right  to  waive 
the  inhibition,  and  permit  bonds  to  a  greater  amount  to  be  issued, 
if  they  chose  so  to  do.     Hut  it  is  idle  to  contend  that  by  holding 


DigiLizedbyGoOglc 


BONDS— VALIDITY   OF  ISSUE.  653 

the  1 560  first  mortgage  bonds  to  be  valid  obligations  of  the  com- 
pany,  and  enforceable  for  the  benefit  of  the  general  mortgage 
bondholders,  the  issue  of  bonds  will  be  greater  than  that  allowed 
by  the  general  mortgage  :  for,  by  the  agreement  under  which  the 
bonds  in  dispute  were  to  be  held  as  security  for  the  general  mort- 
gage bondholders,  the  provision  for  the  exchange  of  general  for 
first  mortgage  bonds  became  to  that  extent  inoperative,  and  it 
would  have  been  worse  than  idle  for  general  mortgage  bonds  to 
be  retained  for  the  purpose  of  an  exchange  which  never  could 
be  effected.  It  follows,  therefore,  that  the  issue  of  general 
mortgage  bonds  to  the  full  amount  of  which  they  were  issued 
was  entirely  legal  and  proper. 

Another  objection  made  and  most  earnestly  pressed  is  that 
the  1560  bonds  are  imperfect  and  void,  because  they  have  ntver 
been  certified  by  the  trustee.  The  all-sufficient  answer 
is  that,  for  the  purpose  of  enforcing  the  lien  of  these  »•■'■■«  "M 
bonds  under  the  first  mortgage  for  the  benefit  of  the  ,™i"ii^ 
general  mortgage  bondholders,  it  is  not  necessary 
that  they  should  be  certified,  and,  were  it  necessary,  a  court  of 
equity  would,  without  hesitation,  compel  the  trustee  to  certify 
them.  It  was  his  duty  to  do  50,  and  his  neglect,  omission,  or 
refusal  to  perform  that  duty  cannot,  in  equity,  be  permitted  to 
defeat  the  rights  of  the  gcneral^nortgage  bondholders,  who  were 
induced  to  believe,  and  had  the  right  to  believe,  that  these 
securities,  upon  the  faith  of  which  they  parted  with  their  money, 
were  in  all  respects  regular  and  complete.  It  is  a  maxim  of 
universal  application  that  "  equity  regards  and  treats  that  as 
done  which  in  good  conscience  ought  to  be  done."  This  maxim 
is  the  source  of  a  large  part  of  that  division  of  equity  jurispru- 
dence which  concerns  equitable  property,  and  the  doctrines  and 
rules  which  create  and  define  equitable  estates  or  interests  are 
in  great  measure  derived  from  its  operation.  The  true  meaning 
of  this  maxim  is  that  equity  will  treat  the  subject-matter  of  a 
contract,  as  to  collateral  consequences  and  incidents,  in  the  same 
manner  as  if  the  final  acts  contemplated  by  the  parties  had  been 
executed  exactly  as  they  ought  to  have  been,  not  as  they  might 
have  been  executed,     t  Pom.  Eq.  Jur.  g  364,  and  note. 

Perhaps  no  better  illustration  of  the  universality  of  the  maxim 
can  be  found  than  is  afforded  in  the  case  of  Frederick  p.  Fred 
crick,  I  P.  Wms.  710.  In  that  case  a  person  had  contracted  tc 
become  a  citizen  of  London,  but  died  before  he  had  carried  this 
•agreement  into  etiect  by  taking  up  his  freedom.  His  widow 
thereupon  brought  a  suit  to  procure  his  personal  estate  to  be 
distributed  in  accordance  with  the  customs  of  London,  which 
applied  to  citizens  only,  and  which  prescribed  a  very  different 
mode  of  distribution  from  that  which  prevailed  under  the  statute 
in  other  parts  of  England.    The  court,  invoking  the  maxim,  held 
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that  the  deceased  should  be  regarded  as  though  he  were  actually 
a  citizen  at  the  time  of  his  death.  lb.  note  i.  So,  in  the  same 
note,  the  remark  of  Lord  Chancellor  Westbury  in  Coventry  v. 
Barclay,  3  DeGex,  J.  &  S.  320,  328,  is  cited :  "  It  is  the  rule  of 
a  court  of  equity  to  consider  that  as  done  which  ought  to  be  done, 
and  if,  therefore,  I  find  that  the  accounts  and  valuation  of  July, 
i860,  at  the  making  of  which  Mr.  Bevan  was  not  present,  were 
afterwards  accepted  and  agreed  to  by  him,  I  shall  hold,  that  the 
account  was.  in  equity,  signed  by  him  at  the  time  when  it  was 
so  accepted,"  It  may  here  be  said,  parenthetically,  that,  in  the 
light  of  the  equitable  doctrine  above  stated,  the  provision,  "and, 
without  such  certificate,  said  bonds  shall  not  be  valid  or  obliga- 
tory for  any  purpose  whatever,"  can  in  no  manner  invalidate  the 
bonds  pledged  as  additional  security  for  the  benefit  of  the  general 
mortgage  bondholders. 

But  the  doctrine  under  discussion  rises  to  yet  higher  ground, 
and  in  a  large  class  of  cases  deduces  the  obligations  of  a  trust 
from  powers  granted.  In  discussing  the  subject  of  "trusts  that 
arise  by  construction  from  powers,"  it  is  said  in  i  Perry,  Trusts, 
§  248,  that,  "in  dealing  with  the  cases  that  have  arisen  upon 
these  inquiries,  courts  have  distributed  powers  into  mere  powers, 
and  powers  coupled  with  a  trust.  Mere  powers  are  purely  dis- 
"cretionary  with  the  donee.  He  may  or  may  not  exercise  or 
execute  them  at  his  sole  will  and  pleasure,  and  no  court  can 
■  compel  or  control  his  discretion,  or  exercise  it  in  his  stead  and 
place,  if  for  any  reason  he  leaves  the  power  unexecuted.  If  the 
donee  executes  the  powers,  but  executes  them  in  a  defective 
manner,  courts  may  aid  the  execution  and  supply  the  defects, 
but  they  cannot  exercise  or  execute  mere  naked  powers  con- 
ferred upon  a  donee.  It  is  different  with  powers  coupled  with 
trusts,  or  powers  which  imply  a  trust.  In  this  class  of  cases  the 
power  is  so  given  that  it  is  considered  a  trust  for  the  benefit  of 
other  parties;  and,  when  the  form  of  the  gift  is  such  that  it  can 
be  construed  to  be  a  trust,  the  power  becomes  imperative,  and 
must  be  executed.  Courts  will  not  allow  a  clear  trust  to  fail  for 
want  of  a  trustee,  nor  will  they  allow  a  trust  to  fail  by  reason  of 
any  act  or  omission  of  the  trustee.  Therefore  courts  will  not 
allow  a  trust  to  fail  or  to  be  defeated  by  the  refusal  or  neglect 
of  the  trustee  to  execute  a  power,  if  such  power  is  so  given  that 
it  is  reasonably  certain  that  the  donor  intended  that  it  should  be 
exercised."  This  doctrine,  the  soundness  of  which  is  beyond  all 
question,  so  aptly  applies  to  the  case  in  hand  as  to  leave  no  room 
for  doubt  that,  if  necessary,  a  court  of  equity  would  compel  the 
trustee  to  certify  the  bonds  in  question,  it  beinga  duty  expressly 
imposed  by  the  terms  of  the  crust. 

We  come  now  to  the  consideration  of  perhaps  the  most  in- 
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'  teresting  question  in  the  case.  It  is  the  objection  that  the  sale 
of  the  S2,37S,CXX)  of  general  mortgage  bonds  w* 
negotiated  by  the  banking-house  of  E.  W.  Clark  &  J^il^lS","" 
Co.,  the  financial  agents  of  the  Shenandoah  Valley  ■saniiKMHtt 
R.  Co.,  and  were  purchased  or  subscribed  for  by  Ij"?"'"'' 
said  banking  firm,  or  by  members  thereof,  stand-  „i^)J^ 
ing  in  a  fiduciary  relation  to  said  railroad  com- 
pany, which  rendered  the  whole  transaction  invalid,  and  there- 
fore rendered  the  deposit  of  the  1560  bonds  as  collateral 
also  invalid.  The  facts,  as  disclosed  by  the  record,  are  these: 
The  firm  of  E.  W.  Clark  &  Co.  were,  at  the  time  of  these 
transactions,  and  long  prior  thereto,  the  recognized  financial 
agents  of  the  Shenandoah  Valley  R,  Co.,  and  two  prominent 
members  of  said  firm,  Clarence  H,  Clark  and  F.  J,  Kimball,  were 
also  oflficers  of  said  raiload  company,  the  latter  being  its  presi- 
dent and  the  former  one  of  its  board  of  directors ;  that  said 
banking  firm,  and  especially  said  Clark  and  Kimbal!,  members 
thereof,  were  not  only  the  financial  agents  of  this  railroad  com-- 
pany,  but  were  its  constant  and  indulgent  friends  in  the  period 
of  its  infancy,  financial  embarrassment,  and  struggles  (or  exist- 
ence, and  sustained  its  drooping  credit  by  advancing  to  it  from 
time  to  time  large  sums  of  money,  the  result  of  which  was  that 
the  firm  of  E.  W,  Clark  &  Co,  was  forced  into  liquidation  in  the 
name  of  its  successor,  the  present  firm  of  Clark  &  Kimball,  of 
which  new  firm  Clarence  H.  Clark  and  F.  J.  Kimball  are  promi- 
nent members ;  that  the  firm  of  E.  W,  Clark  &  Co.,  before  going 
into  liquidation,  did,  as  the  financial  agents  of  the  railroad  com- 
pany, subscribe  for  the  general  mortgage  bonds,  or  the  bulk  of 
them,  some  of  them  having  been  subscribed  for  by  others,  said 
subscription  having  been  by  E.  W.  Clark  &  Co.,  not  for  itself  as 
a  firm,  but  for  a  syndicate  composed  of  members  of  the  firm  and 
others;  that  Clarence  H.  Clark  and  F.  J.  Kimball,  members  of 
said  firm,  became  thus  the  individual  owners,  respectively,  of 
very  large  numbers  of  said  bonds,  and  that  one  of  the  induce- 
ments to  such  subscriptions  was  the  agreement  of  the  railroad 
company,  put  forth  in  its  said  prospectus,  to  pledge,  as  collateral 
for  the  bonds  so  subscribed  for,  the  1560  bonds  in  dispute  ;  and 
that  the  price  at  which  the  general  mortgage  bonds  were  put 
upon  the  market  was  fixed  not  by  E.  W.  Clark  &  Co.,  as  financial 
agents,  but  was  prescribed  by  the  railroad  company  itself,  through 
its  finance  committee,  in  a  resolution  adopted  thereby,  at  a 
special  meeting  of  said  committee  held  at  Philadelphia,  on  the 
20th  of  May,  1881,  as  follows :  "  Resolved,  that  the  genera!  mort- 
gage bonds  of  the  company  should>be  offered  on  the  following 
terms:  Each  bond  of  $1000  and  five  shares  of  stock  for  one  thou- 
sand dollars  ($1000)  in  cash  (less  a  commission  of  five  per  cent),  and 
accrued  interest  on  bond,"  etc.     At  the  price  thus  prescribed  by 
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the  railroad  company  the  general  mortg^e  bonds  were  subscribed 
for,  and  the'  amount  so  subscribed  was  paid  to  the  railroad  com- 
pany in  cash,  and  was  actually  expended  in  the  construction  oi 
the  extension  of  the  railroad  from  Waynesboro  ugh  to  Roanoke. 
In  the  light  of  these  facts,  which  are  clearly  established,  we 
discover  not  in  the  purchasers  or  holders  of  these  1560  bonds 
the  conduct  of  faithless  trustees  or  agents,  ^ut  that  of  generous, 
public-spirited  friends  and  benefactors,  whose  liberality  contrib- 
uted largely  to  the  building  of  this  important  line  of  railroad. 
It  is  not  necessary  to  discriminate  nicely  as  to  who  were  the  real 
purchasers  of  the  general  mortgage  bonds,  nor  is  it  materjal 
whether  they  were  so  purchased  by  the  firm  of  E.  W.  Clark  & 
Co.,  or  by  a  syndicate  composed  of  members  of  that  firm  and 
others.  Let  it  be  conceded  that  they  were  purchased  by  said 
firm,  at  the  time  the  financial  agents  of  the  railroad  company, 
all  that  could  be  required  is  that  their  conduct  was  open  and  fair, 
and  the  transaction  conducted  in  the  utmost  good  faith.  It  is 
not  intended  to  deny  or  in  any  way  question  the  rule  that  whether 
such  an  agent,  be  he  the  financial  agent  or  president  or  direttor 
of  the  railroad  company,  is,  strictly  speaking,  to  be  called  a 
trustee  or  not;  for  there  can  be  no  doubt  that  in  either  case 
the  character  is  &  fiduciary  one,  being  intrusted  by  the  company 
with  powers  to  be  exercised  for  the  common  and  general  interests 
of  the  corporation,  and  not  for  its  or  their  or  his  private  interests : 
and  that,  whether  the  one  or  the  other,  tlie  doctrine  applies  by 
which  equity  requires  that  confidene  shall  not  be  abused  by  the 
party  in  whom  it  is  reposed,  and  which  it  enforces  by  imposing 
a  disability,  either  partial  or  complete,  upon  the  party  intrusted 
to  deal,  on  his  own  behalf,  in  respect  to  any  matter  involving 
such  confidence.  The  inhibitory  principle  announced,  and  uni- 
versally applied  under  this  rule,  has  no  earthly  application  to 
the  circumstances  of  the  case  in  hand  ;  for  here  no  trust  has  been 
abused,  and  no  advantage  obtained  by  the  trustee  or  agent.  It 
will  be  found,  on  examination  of  the  cases  in  which  this  salutary 
principle  of  equity  has  been  applied,  that  they  all  proceed  upon 
the  idea  either  that  the  agent  of  trustee  is  so  situated  that  he 
cannot  make  a  contract,  for  his  own  benefit,  with  respect  to  the 
subject  of  the  trust,  or  that  he  has  gained  some  advantage  in 
dealing  therewith,  which,  in  equity  and  good  conscience,  inures  to 
the  benefit  of  the  cestui  que  trust.  The  agent  here,  whether  the 
firm  of  E.  W.  Clark  &  Co.,  the  financial  agents  of  the  railroad 
company,  or  members  of  that  firm,  composing  a  syndicate,  or 
Clarence  H.  Clark,  a  director  of  the  railroad  company,  or  F.  J, 
Kimball,  its  president,  was  guilty  of  no  concealment,  entered 
into  no  transaction  bringing  their  duty  as  trustees  or  agents  into 
conflict  with  their  private  interests;  nor  did  they,  as  such  trus- 
tees and  agents,  have  in  their  custody  any  property  to  be  sold 
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by  them  in  such  fiduciary  relations ;  nor  did  they  gain  any  undue 
advantage  over  either  the  company  or  its  creditors,  or  reap  any 
profit  by  any  transaction  touching  the  company's  property.  On 
the  contrary,  they  simply  lent  their  money  to  the  railroad  com- 
pany upon  the  terms  prescribed  by  it,  as  any  stranger  might  do, 
and  took  the  security  (or  the  payment  thereof  pledged  under  the 
general  mortgage,  and  against  this  there  is  no  bar  in  either  law 
or  morals.  It  cannot  be  maintained  that  the  rule  in  question,  or 
any  rule,  forbids  a  dealing  of  this  character,  nor  has  any  case 
gone  to  the  unreasonable  extent  of  so  holdhig.  See  note  to  Fox 
V.  Mackreth,  i  Lead.  Cas.  Eq.  237;  Twin-Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587;  Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  15. 

In  the  last-named  case  it  was  said:  "But  where  stockholders 
sanction  a  contract  under  which  directors  loaned  money  to  the 
corporation,  and  its  bonds,  secured  by  mortgage,  are  given,  if  the 
money  is  properly  applied,  the  corporation  is  estopped  from 
setting  up  that  the  bonds  and  mortgage  are  void  by  reason  of 
the  trust  relations  which  directors  sustained  to  it."  Here  the 
railroad  company  not  only  obtained  the  loan  on  the  terms  die* 
tated  by  it,  but  secured  the  cash,  and  actually  expended  it  in 
the  construction  of  the  extension  of  the  road.  Could  there  be 
any  higher  sanction  than  this?  We  think  not.  It  would  be  an 
almost  barbarous  rule  that  would  forbid  a  transaction  of  thi& 
character,  and  one  that  would  at  least  hazard  the  undoing  of  all 
the  common  transactions  of  mankind.  Even  in  the  cases  where 
the  equitable  principle  in  question  is  given  its  widest  sweep,  the 
general  rule  is  that  the  contract  may  be  avoided  at  the  election 
of  the  stockholders  or  cestui  que  trust,  upon  the  terms  of  restoring 
what  the  trustee  or  agent  has  parted  with  in  the  transaction. 
The  principle  underlying  this  doctrine  is  favorably  stated  by 
Finch,  J.  in  Duncomb  v.  New  York,  H.  &  N.R.  Co.,  84  N.  Y.  190, 
4  Am,  &  Eng.  R.  Cas.  293,  where  it  is  said:  "  Nor  is  it  at  all 
questioned  that,  in  such  cases,  the  right  of  the  beneficiary,  or 
those  claiming  through  him,  to  avoidance,  does  not  depend  upon 
the  question  whether  the  trustee  in  fact  has  acted  fraudulently, 
or  in  good  faith  and  honestly,  but  is  founded  on  the  known 
weakness  of  human  nature,  and  the  peril  of  permitting  any  sort 
of  collision  between  the  personal  interests  of  the  individual  and 
his  duties  as  trustee,  in  his  fiduciary  character.  Daroue  v.  Fan- 
ning, 2  Johns.  Ch.  260.  But  the  rule  was  adopted  to  secure 
justice,  not  to  work  injustice;  to  prevent  a  wrong,  not  to  substi- 
tute one  wrong  for  another;  and  hence  have  arisen  limitations 
upon  its  operation,  calculated  to  guard  it  against  evil  results  as 
inequitable  as  those  it  was  designed  to  prevent.  Tiius  the  bene- 
ficiary may  avoid  the  act  of  the  trustee,  but  cannot  do  so  without 
restoring  what  it  has  received.  Governor,  etc.,  v.  Mackenzie,  8 
Brown,  Pari,  Cas.  42.     To  cling  to  the  fruits  of  the  trustee's 
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dealing  while  seeking  to  avoid  his  act;  to  take  the  benefit  of  his 
loan,  and  yet  avoid  and  reverse  its  security  — would  be  grossly  in- 
equitable and  unjust.  It'  would  turn  a  rule  designed  as  a  pro- 
tection into  a  weapon  of  ofEence  and  injustice." 

Putting  aside  ail  mere  verbiage  about  buying  and  selling 
bonds,  and  looking  at  this  transaction  in  its  true  light,  it  was 
simply  a  lending  of  money  on  the  one  hand  and  borrowing  on  the 
other,  and,  to  secure  the  payment  of  the  loan  thus  obtained,  the 
railroad  company  issued  its  bonds,  secured  under  its  general  mort- 
gage of  April  5,  1881,  by  which  it  pledged  all  its  line  of  road  as 
aforesaid,  all  its  property,  rights,  and  franchises,  and  pledged  the 
1 560  bonds  as  collateral  for  said  genera!  mortgage  bonds.  Town 
of  Danville  v.  Suthcrlin,  20  Grat.  (Va.)  555.  The  pledge  was  a 
valid  one,  whether  made  for  a  debt  simultaneously  contracted  or 
for  a  pre-existing  debt.  See  Duncomb  v.  New  York,  H.  &  N. 
R,  Co.,  supra;  Jones,  Pledges,  §  74;  Jones,  Ry.  Sec.  §  2og;  and 
numerous  cases  cited.  In  the  light  of  the  authorities,  there  can 
be  no  doubt  that  the  railroad  company  had  the  perfect  right  to 
issue  and  pledge  the  1560  bonds  in  dispute  as  collateral  security 
for  the  general  mortgage  bonds.  After  a  most  laborious  investi- 
gation of  the  case,  as  presented  by  the  record,  we  feel  constrained 
to  say  we  discover  nothing  in  the  least  calculated  to  cast  sus- 
picion upon  the  actings  and  doings  of  the  Shenandoah  Valley 
R.  Co.,  or  upon  the  acts  or  conduct  of  its  officers  and  agents 
who  have  testified  in  this  cause.  The  conduct  of  all  of  them 
seems  to  have  been  open  and  fair,  and  above  suspicion.  The 
same  is  true  of  the  officers  and  agents  of  the  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Co.,  notwithstanding  the  failure  to  certify, 
as  required,  the  1560  bonds  in  question,  which  is  explained  with 
entire  satisfaction  by  Mr.  Gest,  the  vice-president  of  the  com- 
pany, who  also  gave  his  deposition  in  the  cause.  We  are  en- 
tirely satisfied  that  the  decision  of  the  circuit  court  was  eminently 
proper,  and  the  same  must,  as  respects  said  1560  bonds,  be  af- 
firmed. 

HiNTON,  J.,  dissenting. 
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Fidelity  Insurance,  Trust  and  Safe-Deposit  Co.  tt  at. 


Shenandoah  Valley  R.  Co.  et  al. 

(Virginia  Supreme  Ctmri,  April  li.  i88g.) 

Conitltutlonat  Law — LIsn  for  Cart  and  Engin«i  Fumlshsd — Titte  of  Aot> — 

The  provision  of  the  Virginia  act  of  March  zi.  1877,  entitled  "An  act  to 
secure  the  payment  of  wages  or  salaries  to  certain  employees  of  railway, 
steamboat,  and  other  corporations."  and  of  the  act  of  April  2,  1879.  enti- 
tled "An  act  to. amend  and  re-enact  the  first  and  second  sections  of  an 
act  approved  March  ai,  1877,  entitled,"  etc.,  which  declares  that  persons 
furnishing  cars  and  engines  to  any  railroad  company  shall  have  a  prior 
lieri  on  the  franchise,  etc.,  is  unconstitutional  ana  invalid  under  the  consti- 
tutional provision  which  declares  that  "  no  law  shall  embrace  more  than 
one  subject  which  shall  be  expressed  in  its  title." 

Foracloiura— Price  of  Rolling  Stocic  Payabio  in  InitalmBntt— Currant 
Recaipth — Where  engines  and  other  rolling  stock  are  furnished  to  a  rail- 
road company  under  an  agreement  by  which  the  price  is  to  be  paid  in  in- 
stalments, the  title,  however,  to  be  retained  until  it  should  be  fully  paid, 
and  a  receiver  of  the  company  is  appointed  who  pays  for  the  use  of  the 
cars  during  the  receivership,  the  persons  furnishing  the  cars  are  not  enti- 
tled to  the  payment  of  the  amount  due  them  so  far  as  not  secured  by  their 
liens  upon  the  cars  from  the  current  receipts  of  the  railroad,  but  arc,  as  to 
such  sum,  simply  general  creditors. 

Bondt— ^urrander  of  Coupons  in  Exchanga  for  Pottponed  Bond* — 8ati«- 
feotion. — Where  a  firm  of  bankers  who  acted  as  financial  agents  of  a  rail- 
road company  surrendered  coupons  of  the  first  and  general  mortgages  of 
the  company,  and  received  in  exchange  bonds  secured  by  an  income  or 
third  mortgage  of  the  road  (or  siity  per  cent  of  their  par  value,  which 
were  guaranteed  to  a  certain  extent  by  a  third  and  solvent  parly,  and  were 
issued  to  pay  the  floating  and  accruing  indebtedness  of  the  company,  the 
transaction  operates  as  a  satisfaction  of  the  coupons  surrendered,  and  the 
bankers  are  not  entitled  to  the  benefit  of  the  lien  of  the  first  and  general 
mortgages. 

Liens  of  Laborort  and  Sup plyman— Subrogation  of  Creditor  Advancing 
Monoy  to  Pay  Claims.— Where  tlie  financial  agents  of  a  railroad  company 
advanced  money  to  the  company  without  any  special  agreement  as  to  the 
manner  of  its  application,  and  received  as  security  therefor  mortgage 
bonds,  they  are  not  entitled,  by  reason  of  the  faa  that  a  part  of  the  money 
advanced  was  paid  out  to  laborers  and  supplymen  10  be  subrogated  to  the 
lien  of  such  laborers  and  supplymen. 

Firtt  Mortgage  Bondti-Lien  of  Coupons— Ettoppel  from  Claiming  Benefit 
— A  firm  which  acted  as  financial  agents  of  a  railroad  company,  and  the  two 
partners  of  which  were  respectively  president  and  director  of  the  com- 
pany, is  estopped  by  statements  made  to  the  stock  exchange  in  applving 
to  have  the  mortgag:  bonds  of  the  company,  including  certain  income 
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bonds,  "listed,"  from  claiming  the  benefit  of  the  lien  of  first  mortgage 
bond  coupons  paid  out  of  money  advanced  by  it  to  the  railrond  company, 
and  secured  by  income  bonds,  if  it  would  act  unjustly  upon  innocent  pur- 
chasers who  acquired  title  in  reliance  upon  such  statements,  to  give  effect 
to  such  lien. 

Appeal  from  Circuit  Court  of  the  City  of  Roanoke. 

A  decree  entered  in  an  action  to  foreclose  a  railway  mortgage 
declared  that  certain  creditors  had  a  lien  for  rolling  stock  fur- 
nished on  the  property  of  the  railroad  company  superior  to  the 
lien  of  the  holders  of  mortgage  bonds.  The  claims  of  the  holders 
of  certain  "  income  bonds"  to  priority,  was  rejected  except  in  so 
far  as  the  income  bonds  had  been  paid  for  with  coupons  of  prior 
mortgages.  The  facts  out  of  which  the  action  arose  will  be 
found  in  the  opinion  and  in  the  report  of  Atwood  v.  Shenan- 
doah Valley  R.  Co!,  ante,  p.  534,  which  arose  out  of  the  same 
transactions.  The  holders  of  the  income  bonds,  and  also  the 
first  mortgage  bondholders,  appeal  from  the  portions  of  the  de- 
cree respectively  affecting  them. 

C^s.  L.  Lamberton,  Joseph  Leedom,  W.  W.  &■  B.  T.  Crump, 
W.  R.  Staples,  and  Jos.  S.  Clark  for  various  appellants. 

Johnston,  Williams  &  Boulware,  Camm  Patteson,  Wm.  J.  Rob- 
ertson, F.  P.  Clark,  W.  R.  Staples,  H.  Gordon  McCouck,  R.  C. 
Dame,  and  W.  H.  Travers  for  various  appellees. 

Lewis,  P. — We  are  of  opinion  that  so  much  of  the  decree  of 
the  April  term,  1888,  is  erroneous  as  decides  that  the  clainrs 

designated  in  the  record  as  the  "  car-trust  claims" 
Hm'u»»'»«''  constitute  a  lien  on  the  franchises  and  all  the  prop- 
muiaffiiMek  erty,  real  and  personal,  of  the  defendant  company. 
(■■■MMitJu-    These  claims  are  for  engines  and  other  rolling  stock 

which  were  furnished  by  the  Railroad  Equipment 
Co.,  E.  E.  Denniston,  and  other  persons,  to  the  defendant  com- 
pany, at  different  times,  prior  to  the  commencement  of  the 
present  suit,  and  for  which  the  company  undertook  to  pay  in 
monthly  instalments;  the  title,  however,  to.  be  retained  until 
the  equipment  should  be  fully  paid  for.  As  appears  from  the 
master's  report,  the  aggregate  amount  of  these  claims  exceeds 
the  sum  of  $700,000, — a  sum  equal  to,  or  perhaps  in  excess  of, 
the  real  value  of  the  equipment, — and  they  are  reported  by  him. 
and  adjudged  by  the  court  to  be  liens  on  the  property  of  the 
company  prior  to  the  mortgages  in  question.  This  conclusion 
is  based  on  certain  provisions  of  the  statute  approved  March  21, 
1877,  as  amended  by  an  act  approved  April  2,  1879  (Acts  1876- 
•j-j,  p.  188  ;  Acts  1878-79,  p.  352),  and  its  correctness,  therefore, 
depends  upon  the  validity  of  those  provisions.  The  title  of  the 
first-mentioned  act  is  "  An  act  to  secure  the  payment  of  wages 
or  salaries  to  certain  employees  of  railway,  steamboat,  and  other 
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corporations."  And  the  first  section  of  the  act  enacts  "that 
hereafter  all  conductors,  "brakemen,  engine-drivers,  firemen,  cap- 
tains, stewards,  pilots,  clerks,  depot  or  office-agents,  storekeep- 
ers, mechanics  or  laborers,  and  all  persons  furnishing  railroad- 
iron,  fuel,  and  ail  other  supplies  necessary  for  the  operation  of 
trains  and  engines,  employed  in  the  service  of  any  railroad,  canal, 
or  other  transportation  company,  chartered  under  or  by  the 
laws  of  this  state,  or  doing  business  within  its  limits,  shall  have 
a  prior  lien  on  the  franchise,  the  gross  earnings,  and  on  all  the 
real  and  personal  property  of  said  company  which  js  used  in 
operating  the  same,  for  and  to  the  extent  of  the  wages  or  sala- 
ries contracted  to  be  paid  them  by  said  company ;  and  no  mort- 
gage, deed  of  trust,  sale,  conveyance,  or  hypothecation  here- 
after executed  of  said  property  shall  defeat,  or  take  precedence 
over  said  lien,"  The  second  section  then  goes  on  to  provide 
how  the  lien  secured  by  the  first  section  shall,  in  order  to  avail, 
be  verified  and  recorded,  and  the  third  section  protects  the 
rights  of  an  assignee  of  the  lien.  The  title  of  the  amendatory 
act  is  as  follows:  "An  act  to  amend  and  re-enact  the  first  and 
second  sections  of  an  act  approved  March  21,  1877,  entitled 
'An  act  to  secure  the  payment  of  the  wages  or  salaries  of  cer- 
tain employees  of  railway,  canal,  steamboat,  and  other  transpor- 
tation companies.'"  And  the  only  amendment  made  by  the 
act  which  is  material  to  the  present  case  is  that  it  adds  the 
words  "  engines"  and  "  cars"  to  the  list  of  supplies  mentioned  in 
the  first  section  of  the  original  act,  and  for  which  a  lien  is  given. 
The  question  upon  which  this  branch  of  the  case  depends  is 
whether  this  legislation,  so  far  as  it  relates  to  what  is  known  as 
supply  creditors,  is  germane  to  the  title  of  the  statute,  or  whether 
it  is  not  sufficiently  indicated  by  the  title,  and  therefore  invalid 
by  virtue  of  the  constitutional  requirement  that  "no  law  shall 
embrace  more  than  one  object,  which  shall  be  expressed  in  its 
title."     Const,  art.  S,  §  15. 

The  question  is  a  grave  one,  aad  we  fully  appreciate  its  im- 
portance and  delicacy.  Every  act  of  the  legislature  is  presumed 
to  be  constitutional,  and  ought  to  be  sustained  by  the  courts, 
unless  the  conflict  between  the  statute  and  the  constitution  be 
palpable.  And  especially  is  this  so  in  a  case  like  the  present,  as 
it  is  often  difficult  to  determine  the  degree  of  particularity  which 
must  be  observed  in  the  title  of  a  statute  in  order  to  make  the 
title  and  the  body  of  the  act  conform  to  the  constitutional  re- 
quirement. But  where  the  repugnancy  between  the  statute  and 
the  constitution  is  too  clear  to  admit  of  reasonable  doubt  the 
constitution  must  prevail,  and  the  statute,  to  the  extent  of  the 
repugnancy,  must  be  declared  invalid,  be  the  consequences  what 
they  may. 

As  to  the  constitutional  pi-pvision  in  question,  it  is,  as  we  have 
88  A.  &  £.  R.  eas.  -8« 
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had  occasion  in  a  recent  case  to  declare,  not  only  mandatory, 
but  of  great  public  utility.  It  was  introduced  into  the  constitu- 
tion for  a  wise  purpose,  and  ought  to  be  reasonably  interpreted 
and  firmly  enforced.  Its  object  is  to  prevent  corrupt  or  surrep- 
titious legislation  by  incorporating  into  a  bill  obnoxious  provi- 
sions of  which  the  title  gives  no  indication,  and  its  requirement 
is  that  Che  title,  while  it  need  not  be  a  compiete  index  of  the 
act,  must  indicate  its  object  with  sufficient  distinctness  to  enable 
the  members  of  the  legislature  to  fairly  understand  it  by  simply 
hearing  the  title  read.  In  other  words,  the  title  is  not  to  be 
used  as  a  deceptive  cover  for  vicious  or  surreptitious  legislation. 
When  the  title  is  general,  as  it  may  be,  all  persons  interested 
are  put  upon  inquiry  as  to  anything  in  the  body  of  the  act  which  * 
is  germane  to  the  subject  expressed.  But  when  the  title  is 
restrictive,  and  confined  to  a  special  feature  of  a  particular  sub- 
ject, the  natural  inference  is  that  other  features  of  the  same 
general  subject  are  excluded.  "As  the  legislature," 
AithoritiH  ggyg  Judge  Cooley,  "may  make  the  title  to  an  act 
as  restrictive  as  they  please,  it  is  obvious  that  they  may  some- 
times so  frame  it  as  to  preclude  many  matters  being  included  in 
the  act  which  might  with  entire  propriety  have  been  embraced 
in  one  enactment  with  the  matters  indicated  by  the  title,  but 
which  must  now  be  excluded,  because  the  title  has  been  made 
unnecessarily  restrictive."  "  Nor  can  the  courts,"  he  adds,  "en- 
large the  scope  of  the  title.  They  are  vested  with  no  dispensing 
power.  The  constitution  has  made  the  title  the  conclusive  index 
to  the  legislative  intent  as' to  what  shall  have  operation.  It  is 
no  answer  to  say  that  the  title  might  have  been  made  more 
comprehensive,  if,  in  fact,  the  legislature  have  not  seen  fit  to 
make  it  so.  '  Cooley,  Const.  Lim.  149.  In  a  recent  case  in  the 
supreme  court  of  Pennsylvania  it  is  said:  "The  purpose  of  the 
constitutional  provision  is  to  prevent  a  number  of  different  and 
unconnected  subjects  from  being  gathered  into  one  act,  and 
thus  to  prevent  unwise  or  injurious  legislation  by  a  combination 
of  interests.  Another  purpose  was  to  give  information  to  the 
members  or  others  interested,  by  the  title  of  the  bill,  of  the  con- 
templated legislation,  and  thereby  to  prevent  the  passage  of 
unknown  and  alien  subjects,  which  might  be  coiled  up  in  the 
folds  of  the  bill.  The  provision  was  found  necessary  to  correct 
the  evils  of  unwise,  imprudent,  and  corrupt  legislation,  and  there- 
fore is  to  receive  an  interpretation  that  will  effectuate  its  true 
purpose.  It  would  not  do  to  require  the  title  to  be  a  complete 
index  to  the  contents  of  the  bill,  for  this  would  make  legislation 
too  difficult,  and  bring  it  into  constant  danger  of  being  declared 
void.  But.  on  the  other  hand,  the  title  should  be  so  certain  as 
not  to  mislead."  "  We  are  not  called  upon,"  the  court  further 
said,  "to  show  the  necessity  or  vindicate  the  wisdom  of  the  con- 
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stitutional  requirement.  It  is  enough  (or  us  to  know  that  it  is 
an  express  mandate  of  the  organic  law,  which  the  legislature 
ought  to  obey,  and  the  courts  are  bound  to  enforce.  While  it 
may  be  difficult  to  formulate  a  rule  by  which  to  determine  the 
extent  to  which  the  title  of  a  bill  must  specialize  its  object,  it 
may  be  safely  assumed  that  the  title  must  not  only  embrace  the 
subject  of  proposed  legislation,  but  also  express  the  same  so 
clearly  and  fully  as  to  give  notice  of  the  legislative  purpose  to 
those  who  may  be  specially  interested  therein.  Unless  it  does 
this  it  is  useless."  In  re  Road  of  Phcenixville,  109  Pa.  St.  44. 
-The  constitution  of  Michigan  contains,  as  do  the  constitutions 
of  many  other  states  in  the  Union,  a  provision  identical  with 
that  of  our  own  constitution  above  quoted ;  and  in  the  case  of 
People  V,  Mahaney,  13  Mich.  481,  the  supreme  court  of  that 
state,  after  referring  to  the  practice  which  had  theretofore  pre-. 
vailed  of  including  in  one  act  subjects  of  diverse  natures,  and 
saying  that  it  was  corruptive  both  to  the  legislature  and  the 
state,  used  this  language:  "  It  was  scarcely  more  so,  however, 
than  another  practice,  also  intended  to  be  remedied  by  the  con- 
stitutional provision,  by  which,  through  dextrous  management, 
clauses  were  inserted  in  bills  of  which  the  titles  gave  no  intima- 
tion, and  their  passage  secured  through  legislative  bodies  whose 
members  were  not  generally  aware  of  their  intention  and  effect. 
.  .  .  The  framers  of  the  constitution  meant  to  put  an  end  to 
legislation  of  this  vicious  character,  which  was  little  else  than  a 
fraud  upon  the  public,  and  to  require  that  in  every  case  the 
proposed  measure  should  stand  upon  its  own  merits,  and  that 
the  legislature  should  be  fairly  notified  of  its  design  when  re- 
quired to  pass  upon  it."  See  also  Board  of  Supervisors  v.  Mc- 
Gruder  (Va.),  6  S.  E.  Rep.  232;  Lanev.  State,  49  N.J.  Law,  673; 
City  of  Kansas  T'.  Payne,7i  Mo.  159;  Cutlip  w.  Sheriff,  3  W.Va. 
588;  Hingle  v.  State,  24  Ind.  38;  Ryerson  v.  Utley,  16  Mich. 
269;  Failing  v.  Commissioners  of  Highways,  53  Barb,  (N,  Y.) 
70;  Prothro  v.  Orr,  12  Ga.  36;  Montclair  v.  Ramsdell,  107  U.  S. 
147;  Carter  County  v.  Sinton,  120  U.  S.  517;  Ex  parte  Thoma- 
son.  16  Neb.  238. 

In  the  light  of  these  principles,  there  can  be  no  reasonable 
doubt,  we  think,  that  so  much  of  the  act,  and  the  act  amendatory 
thereof,  as  is  relied  on  in  the  present  case,  is  repugnant  to  the 
constitution,  and  therefore  void.  The  simple  and  single  pur- 
pose indicated  by  the  titles  to  the  two  acts  is  to  secure  the  pay- 
ment of  wages  or  salaries  to  certain  employees.  And  we  have 
only  to  regard  the  plain  and  well-understood  meaning  of  those 
terms  to  see  that  by  no  possibility  can  they  be  made  to  embrace 
the  claims  in  question.  The  price  of  a  locomotive  is  not  wages 
or  salary,  and  a  person  who  builds  and  sells  locomotives,  cars, 
etc.,  is,  presumably,  ilot  an  employee,  but  an  employer.     Bouvier 
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defines  "  wages"  to  be  "  a  compensation  given  to  a  hired  person 
for  his  or  her  services,"  and  "  salary"  he  defines  as  "  a  reward 
or  recompense  for  services  performed;  .  .  .  the  price  of  hiring 
of  domestic  servants  and  workmen ;"  though  the  term  is  usually 
applied,  he  says,  to  the  reward  paid  to  a  public  officer  for  the 
performance  of  his  official  duties.  We  do  not  see  how  argument 
can  make  plainer  the  invalidity  of  the  act  in  the  particular  men- 
tioned. The  title  is  misleading  and  deceptive.  It  gave  not  the 
remotest  intimation  of  the  provisions  of  the  act  relied  on  here, 
which  are  foreign  to  the  subject  Expressed  in  the  title;  and  to 
sustain  the  act  in  its  entirety  would  be,  in  "effect,  by  judicial 
construction,  to  eliminate  from  the  constitution  one  of  its  most 
important  provisions,  or,  at  all  events,  to  seriously  impair  its 
usefulness.  This  the  courts  have  no  power  to  do.  Our  duty  in 
such  a  case  is  to  maintain  the  constitution  inviolate,  and  to 
declare  void  so  much  of  the  act  as  is  inconsistent  therewith. 
And  a  decree  in  the  present  case  will  be  entered  accordingly. 

It  is  insisted,  however,  that,  whether  the  statute  be  vahd  or 
not,  the  claims  in  question  are  privileged  debts,  entitling  the 
Q^^,  n,  claimants  to  superior  equities  to  the  mortgage  cred- 
NiiUf  itoek  itors,  according  to  the  doctrine  of  Fosdick  v.  SchatI, 
k*id  .*t.  g^  u.  S.  235  ;  Williamson  v.  Washington  City,  V.  M. 
«totdl^..  &  C.  R.  Co.,  33  GratL  (Va.)  624;  and  other  cases  o( 
•fFoadickT.  that  class.  In  those  cases  the  principle  (now  well 
*f^^*-  established  in  the  jurisprudence  of  the  country)  was 

announced  that  when  the  current  receipts  of  a  railroad,  which  are 
always  first  applicable  to  the  payment  of  its  current  debts. —  L  e,, 
debts  for  labor,  supplies,  and  the  like, — are  used  in  paying  the 
mortgage  debt,  or  in  strengthening  or  protecting  the  security, 
it  is  competent  and  proper  for  a  court  of  equity,  when  asked  by 
the  mortgagees  to  take  possession  of  the  road,  and  to  hold  and 
operate  it  for  their  benefit  by  the  appointment  of  a  receiver,  to 
direct  that  the  fund  thus  diverted  be  restored  from  the  income 
of  the  receivership,  or,  under  some  circumstances,  even  from  the 
proceeds  of  the  sale  of  the  corpus  of  the  property.  Union  Trust 
Co.  J'.  Souther,  107  U.  S.  591;  Bumham  v.  Boweh,  iii  U.S. 
776;  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland,  C.  &  I.  R.  Co., 
125  U.  S.  658,  673,  33  Am.  &  Eng,  R,  Cas.  16;  Hale  v.  Frost, 
99  U.  S.  389,  But  the  present  case  is  not  within  this  principle. 
Indeed,  the  case  of  Fosdick  7'.  Schall,  so  far  from  supporting,  is 
an  authority  against,  the  position  of  the  claimants.  There  cer- 
tain cars  had  been  sold  by  the  appellee  to  the  railroad  company, 
before  the  appointment  of  a  receiver,  to  be  paid  for  in  instal- 
ments, and  the  title  was  "retained  until  all  the  payments  should 
be  made.  Default  was  made  in  the  payments,  and,  under  orders 
in  the  cause,  the  receiver  paid  for  the  use  of  the  cars  during  the 
receivership,  but  the  vendor  insisted  that  he  was  entitled,  in 
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addition  to  this,  to  take  back  the  cars,  and  also  to  be  paid  the 
balance  due  him  out  of  any  funds  in  court  to  the  credit  of  the 
,  cause,  not  otherwise  appropriaPed,  The  supreme  court  held  he 
could  reclaim  the  cars,  and  that  he  was  entitled  to  be  paid  for 
their  use  by  the  receiver,  but  that  for  any  balance  that  might 
be  due  him,  after  his  own  reserved  security  had  been  exhausted, 
he  occupied  the  position  of  a  general  creditor  only.     And  the 

t)re3ent  case  stands  upon  the  same  footing.  Here  thfcre  was.  in 
egal  effect,  a  conditional  sale  of  the  equipment  in  question,  with 
a  retention  of  title  as  a  security  for  the  purchase  money.  The 
written  contracts  between  the  parties,  it  is  true,  purport  to  be 
leases,  but  the  mere  language  used  is  by  no  means  conclusive  of 
the  legal  nature  of  the  transactions.  As  was  said  in  Hervey  v. 
R.  I.  Locomotive  Works,  93  U.  S.  664,  which  also  was  a  case 
of  a  rolling  stock  contract:  "  The  transaction  is  not  changed  by 
giving  it  the  form  of  a  lease.  In  determining  the  real  character 
of  a  contract,  courts  will  always  look  to  its  purpose  rather  than 
to  the  name  giveen  it  by  the  parties."  The  claimants,  moreover, 
had  been  paid  by  the  receiver,  with  the  sanction  of  the  court, 
for  the  use  of  the  equipment  by  him,  and  this  was  proper,  as  it 
is  the  duty  of  a  court  to  pay  from  the  trust  fund  in  its  possession 
all  the  debts  it  incursin  administering  the  trust.  Myer  v.  West- 
ern Car  Co.,  102  U.  S.  i,  2  Am.  &  Eng.  R.  Gas.  375.  They  aro 
also  entitled  to  enforce  what  is,  in  effect,  a  lien  retained  by  them 
upon  the  equipment  for  whatever  may  now  be  due  them, — that 
is  to  say,  they  are  entitled  to  reclaim  it;  nor  is  this  disputed. 
But,  as  for  any  balance  that  may  remain  after  enforcing  that 
lien,  they  are,  as  the  supreme  court  said  in  Fosdick  v.  Schall, 
general  creditors  only,  with  no  special  equities  in  their  favor. 

To  the  same  effect  in  Huidekoper  v.  Hinckley  Locomotive 
Works,  99  U,  S.  258,  which  was  the  case  of  a  conditional  sale  of 
loconiotives,  and  in  which  the  same  principle  was  applied.  In 
Burnham  v.  Bowen,  111  U.S.  776,  a  claim  for  coal  furnished  the 
railroad  company,  to  be  used  on  its  engines,  before  the  appoint- 
ment of  a  receiver,  was  allowed  on  the  ground  that  the  income 
of  the  receivership  had  been  used  to  pay  oft  incumbrances  on 
the  mortgaged  property,  thereby  increasing  the  security  of  the 
bondholders  at  the  expense  of  the  labor  and  supply  creditors. 
It  was  held  that  this  was  such  a  diversion  of  what  was  denom- 
inated the  "current  debt  fund"  as  to  make  it  proper  to  require 
the  mortgagees  to  pay  it  back.  The  court,  however,  added,  by 
way  of  caution,  as  in  Union  Trust  Co,  w.  Morrison,  125  U.S. 
591,  it  afterwards  repeated:  "We -do  not  now  hold,  any  more 
than  we  did  in  Fosdick  v.  Schall,  or  Huidekoper  v.  Locomotive 
Works,  that  the  income  of  a  railroad  in  the  hands  of  a  receiver 
(or  the  benefit  of  mortgage  creditors  who  have  a  lien  upon  it 
tinder  their  mortg^e  can  be  taken  away  from  them  and  used 
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to  pay  the  general  creditors  of  the  road.  All  we  then  decided, 
and  all  we  now  decide,  is  that  if  current  earnings  are  used  for 
the  benefit  of  mortgage  creditors  before  current  expenses  are 
paid,  the  mortgage  security  is  chargeable  in  equity  with  the ' 
restoration  of  the  fund  which  has  been  thus  improperly  applied 
to  their  use."  The  same  principle  was  recognized  in  Addison 
V.  Lewis,  75  Va.  701,  in  which  case,  after  referring  to  Fosdick  v. 
Schall  and  similar  cases,  Judge  Christian,  in  whose  opinion  all 
the  judges  present  concurred,  said  :  "  It  has  been  said,  and  said 
truly,  that  these  decisions  constitute  'a  new  departure,' and  1 
am  not  disposed  to  extend  the  doctrine  one  inch  beyond  the 
point  to  which  the  authority  of  these  cases  plainly  points." 
Many  other  cases  were  referred  to  in  the  argument,  which  we 
have  examined,  but  it  is  unnecessary  to  comment  upon  them. 
The  truth  is,  no  invariable  rule  isdcducible  from  the  authorities. 
Each  case  must  therefore  be  decided  in  the  light  of  its  own  cir- 
cumstances, and,  50  viewing  the  present  case,  we  think  the  claims 
in  question  are  not  such  debts  as  ought  in  equity  and  good  con- 
science to  be  accorded  priority  over  the  mortgage  creditors.  It 
was  not  alleged  in  the  petitions  of  intervention  filed  by  tht 
claimants  in  the  court  below,  nor  is  it  proven,  that  any  portion 
of  the  current  income  of  the  company,  before  the  appointment 
of  the  receiver,  was  wrongfully  diverted  in  the  interest  of  the 
bondholders;  and  where  there  has  been  "no  diversion,  there 
can  be  no  restoration."  This,  then,  disposes  of  the  car-trust 
claims. 

We  come  next  to  consider  the  case  of  Messrs.  Clark  &  Kiin- 
ball,  bankers,  of  Philadelphia,  who  have  also  appealed  from  so 
Baikcn  much  of   the   decree  as  postpones  to  th^  first  and 

kd»»im  second  mortgages  their  claim  to  priority  over  those 
■MVitiTMu  mortgages  to  the  extent  of  the  promissory  notes  of 
bfiaiiDfiira  the  Shenandoah  Valley  R.  Co.  used  by  them  in  pur- 
orompra*.  chasing  income  mortgage  bonds  of  the  company, 
and  now  held  by  them.  On  the  other  hand,  the  appellees  com- 
plain of  the  decree,  under  the  ninth  rule  of  the  court,  on  the 
ground  that  the  decree  goes  too  far  in  favor  of  the  said  appel- 
lants, in  giving  them  the  benefit  of  the  liens  of  the  coupons 
which  were  used  by  them  in  purchasing  income  bonds,  and  who 
insist  that  this  alleged  error  should  be  corrected.  The  ground 
of  this  contention  is  that  the  coupons,  when  surrendered  to  the 
company,  were  paid  for  and  discharged  with  income  bonds,  and 
consequently  the  liens  to  secure  them  were,  to  that  extent,  ex- 
tinguished also.  A  brief  reference  to  the  facts  is  essential  to  a 
correct  understanding  of  the  questions  thus  raised.  The  appel- 
lants, Clark  &  Kimball,  were  for  a  long  while  the  bankers  of  the 
railroad  company,  and  appear  to  have  rendered  it  valuable 
pecuniary  aid.     Their  unpaid  loans  to  the  company  at  one  time 
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amounted  to  nearly  a  half  million  dollars,  which  were  evidenced 
by  the  promissory  notes  of  the  company.  Much  of  the  money 
thus  loaned,  it  is  claimed,  went  to  pay  off  labor  and  supply 
claims,  and  other  privileged  debts  of  the  company.  They  also 
held  a  large  amount  of  the  first  and  general  mortgage  coupons 
of  the  company,  maturing  in  1883  and  1884,  These,  with  the 
notes  above  mentioned,  were  used  at  par  in  purchasing  income 
bonds  at  60  cents  on  the  dollar,  which  bonds  are  secured  by 
what  is  called  the  "  income  "  or  ■'  third  "  mortgage  on  the  road. 
The  appellants'  claim  is  founded  upon  two  propositions,  namely 
(l)  that,  as  to  the  coupons,  there  was  a  mere  exchange  of  se- 
curities, without  affecting  the  debt  of  which  the  coupons  were 
the  evidence  ;  and  (2)  that,  as  to  the  promissory  notes,  the 
money  for  which  they  were  given  was  used  in  the  payment  of 
preferred  debts,  and  therefore  that  the  appellants  are  entitled  to 
be  subrogated  to  the  rights  and  privileges  of  the  creditors  whose 
debts  were  thus  paid.  There  is  certainly  no  better  settled  prin- 
ciple, nor  one,  perhaps,  which  has  oftener  been  recognized  and 
acted  upon  by  this  court,  than  that  no  mere  change  in  the  form 
rfjf  the  evidence  of  a  debt  secured  by  mortgage,  deed  of  trust, 
or  a  vendor's  lien,  will  operate  to  discharge  -the  debt,  unless  so 
intended  by  the  parties.  The  cases  of  Yancey  v.  Mauck,  15 
Grat.  (Va.)  300 ;  Gibert  v.  Washington  City,  V.  M.,  etc.,  R.  Co., 
33  Grat.  (Va.)  586;  and  Stimpson  v.  Bishop,  82  Va.  190, — may 
be  mentioned  among  the  many  cases  in  this  court  on  that  sub- 
ject. At  the  same  time  it  is  equally  well  settled  that,  where  one 
security  is  accepted  by  the  creditor  in  satisfaction  of  another, 
the  debt  evidenced  by  the  latter  is  discharged.  In  a  case, 
therefore,  of  a  change  of  securities,  the  question  always  is,  what 
was  the  intention  of  the  parties  ?  Or,  as  it  is  usually  expressed, 
the  question  whether  the  transaction  amounts  to  a  novation  is 
a  question  of  intention,  to  be  derived  from  all  the  circumstances 
of  the  case,  although  nothing  positive  be  expressed.  And,  in 
the  absence  of  proof  of  a  special  agreement,  the  giving  up  or  the 
retention  of  the  original  security  will,  in  general,  be  a  decisive 
circumstance  in  determining  that  question ;  for,  if  the  creditor 
means,  in  any  contingency,  to  resort  to  the  original  indebted- 
ness, he  will  scarcely  be  willing  to  surrender  all  evidence  of  that 
indebtedness  to  his  debtor,  without  fortifying  himself  with  some 
acknowledgment  of  the  real  nature  of  the  transaction.  This 
was  decided  in  Morriss  v.  Harveys,  75  Va.  726,  and  such  is  the 
well-settled  doctrine.  In  the  present  case  there  was  no  express 
agreement  when  the  coupons  in  question  were  surrendered,  and 
hence  we  must  look  to  the  surrounding  circumstances  to  ascer> 
tain  what  the  intention  of  the  parties  was. 

It  appears  from  the  record  that  income  bonds  to  the  amount 
of  $1,500,000  were  issued  and  sold   by  the  railroad  company, 
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which  were  principally  paid  for  with  the  coupons  and  notes 
above  mentioned.  These  bonds  were  secured,  as  stated,  by 
what  is  called  the  "income"  or  "third"  mortgage.  That  mort. 
gage  was  executed  in  accordance  with  a  previous  agreement  be- 
tween the  Shenandoah  Valley  R.  Co.  and  the  Norfolk  &  Western 
R.  Co.,  bearing  date  December  29, 1882.  That  agreement  shows 
that  by  a  previous  contract  between  the  same  parties,  dated 
September  27,  1881,  the  Shenandoah  Valley  Co.  had  agreed 
to  complete  its  road,  the  southern  terminus  of  which  was  then 
at  Waynesborough,  to  a  junction  with  the  Norfolk  &  Western 
road,  which,  up  to  the  29th  of  December,  1882,  it  had  failed  to 
do.  Accordingly  it  was  agreed  that,  in  order  "  to  pay  and  pro- 
vide for  its  floating  and  accruing  indebtedness,"  and  to  raise 
the  means  to  complete  its  road,  the  Shenandoah  Valley  Co. 
would  issue  income  bonds  and  secure  them  by  an  additional 
mortgage ;  and  "  for  the  purpose  of  adding  to  the  value  of  said 
income  bonds,  and  more  promptly  and  advantageously  nego- 
tiating the  same,"  the  Norfolk  &  Western  Co,  agreed  to 
guaranty,  on  certain  specified  conditions,  the  payment  of  interest  < 
on  the  bonds,  which  it  was  agreed  should  not  be  sold  at  less  than 
60  per  cent  of  their  par  value,  payable  in  cash  or  obligations  of 
the  first-mentioned  company,  including  mortgage  coupons  matur- 
ing in  1883  and  1884.  TJie  mortgage  was  accordingly  executed 
on  the  I2th  of  February,  1883,  and  it  set  forth  the  object  of  the 
issue  of  the  bonds  secured  by  it,  the  terms  and  conditions  upon 
which  they  were  issued,  and  also  the  substance  of  the  agreement 
aforesaid,  as  did  the  bonds  themselves.  The  appellants,  Clark 
&  Kimba!!,  thus  had,  independently  of  their  official  connection 
with  the  company,  full  notice  of  the  objects  for  which  the  bonds 
purchased  and  now  held  by  them  were  issued,  and  it  is  not 
reasonable  to  suppose  that  in  surrendering  their  coupons  at  par 
and  getting  for  them,  at  60  cents  on  the  dollar,  income  bonds 
secured  and  guarantied  as  already  indicated,  they  were  merely 
exchanging  one  form  of  indebtedness  for  another,  leaving  the 
original  indebtedness,  evidenced  by  the  coupons,  unaffected. 
On  the  contrary,  the  circumstances  of  the  transaction  preclude 
any  such  conclusion.  Here,  not  only  was  the  original  security 
given  up,  but  a  new  one  was  taken,  secured  not  only  on  the 
property  of  the  debtor,  but  guarantied,  to  a  certain  extent,  by  a 
third  and  solvent  party,  and  the  new  security  reciting,  what  was 
known  before,  that  it  was  issued  to  pay  the  floating  and  accruing 
indebtedness  of  the  company,  a  large  portion  of  which  indebted- 
ness was  used  at  par  in  purchasing  the  bonds  at  only  a  little 
over  one-half  of  their  nominal  value.  In  addition  to  this,  the 
coupons,  when  turned  into  the  company,  were  cancelled,  and  the 
transaction  was  treated,  as  in  effect  it  was,  an  extinguishment  of 
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the  coupons.    And  that  such  was  the  intention  of  the  parties  at 
the  time  hardly  admits  of  doubt. 

Besides,  if  this  be  not  the  true  view  of  the  matter,  the  appel- 
lants must,  upon  the  plainest  principles  of  equity,  be  held  to 
have  waived  the  claim  now  asserted  by  them.  In 
a  printed  statement  to  the  New  York  Stock  Ex-  ei*i^|[o'*|,(,. 
change,  dated  May  31,  1883,  accompanying  their  ap-  eiitof  iifntf 
plication  to  have  the  mortgage  bonds  of  the  company,  ?^  monwi* 
including  the  income  bonds,  "  listed,"  as  It  is  called,  '  ""'■■ 
statements  were  made  by  the  officers  of  the  company  as  to  the 
financial  condition  of  the  company  which  are  utterly  at  war  with 
the  claims  now  asserted.  At  that  time  Kimball,  one  of  the  ap- 
pellants, was  the  president  of  the  company,  and  Ciark,  the  other 
appellant,  was  one  of  its  directors.  Upon  the  strength  of  these 
representations  sales  of  the  bonds  were  no  doubt  effected  to 
innocent  purchasers,  and  it  would  now  be  the  grossest  injustice 
to  such  persons  to  allow  the  claims  in  question  as  a  preferred 
charge  on  the  mortgage  property,  and  thereby  to  that  extent  to 
impair  the  security  of  the  mortgages.  Plainly,  upon  no  just 
principle  can  this  be  done. 

A  decisive  authority  upon  this  point  is  Addison  v.  Lewis,  75 
Va.  701.  There  the  president  of  the  railroad  company  inter- 
vened, and  asserted  a  claim  for  several  years'  salary,  which  ac- 
crued before  the  road  went  into  the  hands  of  a  receiver.  '  But, 
as  it  appeared  that  in  his  published  annual  reports,  as  president, 
for  the  years  in  question,  his  salary  for  those  years  was  put 
among  the  paid  items,  it  was  held  that  any  rigiit  which  he  might 
have  had  to  be  paid  in  preference  to  the  bondholders  had  been 
waived,  although  the  salary  in  point  of  fact  had  not  been  paid. 
This  ruling,  it  seems  to  us,  is  eminently  just  and  proper,  and  in 
accordance  with  public  policy,  inasmuch  as  the  officers  of  a  rail- 
road company  are,  in  a  general  sen'ie,  trustees,  and  must  there- 
fore act  in  the  strictest  good  faith  inputting  forth  statements  to 
the  public  as  to  the  condition  of  the  affairs  of  the  company, 
upon  which  innocent  persons,  in  their  dealings  with  the  company, 
have  a  right  to  rely.  The  same  considerations  apply  t-o  the 
promissory  notes  in  question,  and  as  to  which  the  appellants 
claim  the  right  of  subrogation.  But  enough  has  been  already 
said  to  show  that  this  is  not  a  proper  case  for  the  application  of 
that  doctrine.  "The  law  of  subrogation  is  the  exercise  of  the 
equitable  powers  of  the  court,  to  afford  a  summary  relief  to  a 
meritorious  creditor,  who  might  otherwise  be  subjected  to  loss 
by  the  operation  of  proceedings  at  law  against  the  estate  or 
funds  of  one  who  is  indebted  both  to  him  and  to  others.  This 
equitable  remedy  is  allowed  only  when  it  does  not  conflict  with 
the  legal  or  equitable  rights  of  other  creditors  of  the  common 
debtor."     "  It  is  the  creature  of  equity,  and  justice  is  its  object. 
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It  is  founded  upon  principles  of  equity  and  benevolence,  and  is 
only  to  be  administered  in  a  clear  case,  and  never  to  the  preju- 
dice of  the  rights  of  others,"  Sheld.  Subr,  §  4;  Enders  v. 
Brune,  4  Rand.  (Va.)  438 ;  Clevinger  v.  Miller,  27  Grat.  (Va.) 
740;  Miller  V.  Holland,  s  S.  E.  Rep.701  ;  3  Pom.  Eq.  Jur.  §  1419, 
note  I.  Besides,  there  is  no  proof  that  when  the  money  was 
loaned,  for  which  the  notes  were  given,  there  was  any  under- 
standing as  to  how  it  should  be  applied.  The  company  at  the 
time  was  financially  embarrassed,  and  the  Ij^ns  were  simply 
made  in  the  ordinary  course  of  business.  The  lenders  were 
pecuniarily  interested  in  the  road,  and  no  doubt  were  influenced 
thereby  in  loaning  the  money,  but  with  no  agreement  that  any 
particular  claims  or  class  of  claims  should  be  paid  with  it.  In- 
deed, Kimball  himself,  one  of  the  appellants,  testifies  explicitly 
in  his  deposition  that  the  money  was  advanced  without  any  spe- 
cial agreement,  written  or  verbal,  so  that  it  went  into  the  treas- 
ury of  the  company  unaffected  by  any  special  equities  of  the 
appellants,  and  when,  afterwards,  a  part  of  it  was  paid  out  to 
laborers  and  supply-men,  the  debts  so  paid  were  forever  dis- 
charged. It  appears,  moreover,  that  when  the  notes  for  the 
loans  were  taken  the  appellants  received  general  mortgage  bonds 
of  the  company  as  collateral  security  for  their  payment,  which 
goes  far  to  show,  if  it  does  not  conciusively  show,  that  the  idea 
of  a  right  to  subrogation  is  altogether  an  afterthought.  For 
why  take  general  or  second  mortgage  bonds  as  collateral  if  the 
understanding  was  that  the  appellants  were  to  stand  in  the  shoes 
of  those  whose  equities  were  superior  even  to  the  first  mortgage? 
To  this  question  the  answer  must  be  that  the  money  was  loaned 
on  the  credit  of  the  company  and  the  collaterals  so  furnished, 
alone.  At  all  events,  such  is  the  fair  presumption,  and  there  is 
no  evidence  to  repel  it. 

In  Addison  v.  Lewis,  supra,  a  similar  claim  was  asserted  on 
the  part  of  a  bank  for  money  advanced  by  it  on  collaterals,  be- 
fore the  appointment  of  a  receiver,  and  which  was  used  by  the 
railroad  company  in  paying  current  expenses.  The  claim,  bow- 
ever,  was  rejected.  The  court  said  :  "  The  bank  discounted  the 
paper  of  the  company  solely  upon  the  credit  of  the  company, 
and  upon  collaterals  deposited  by  the  company  with  the  bank. 
The  acceptance  of  these  collaterals  was  in  itself  a  recognition  of 
the  subordination  of  the  claim  of  the  bank  to  the  Hen  of  the 
bondholders,  and  is  sufficient  to  estop  the  bank  from  setting  up 
the  claim  preferred  in  the  petition."  The  cases  of  Coe  v.  New 
Jersey  Midland  R,  Co.,  31  N.  J.  Eq.  105,  and  Atkins  v.  Peters- 
burg R.  Co.,  3  Hughes  (U.  S.),  307,  relied  on  by  the  appellants, 
are  not  in  point,  as  in  both  of  those  cases  the  advancements  were 
made  on  a  distinct  understanding,  clearly  established,  that  the 
parties  by  whom  they  were  made  should  be  subrogated  to  the 
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rights  of  the  creditors  whose  debts  were  paid  with  the  money 
advanced.  In  short,  we  are  of  the  opinion  that  the  claim  of  the 
appellants  Messrs.  Clark  &  Kimball  to  superior  equities  to  the 
bondholders  cannot  be  sustained ;  that  they  are  entitled,  as  to 
the  income  bonds  held  by  them,  to  the  security  of  the  income 
mortgage  only;  and  that  so  much  of  the  decree  of  the  circuit 
court  as  is  in  conflict  with  this  opinion  must  be  reversed  and 
annulled. 

Rule  In  Fo«dlok  v.  Schall— Payment  of  Curr«nt  Expenses  from  Earning* 
During  Receivership! — The  rules  guverciin^  payment  of  current  expenses 
from  the  income  derived  by  the  receiver  from  the  operation  of  a  railroad, 
as  laid  down  by  the  supreme  court  of  the  United  States  in  Fosdick  v. 
Schall.  99  U.  S.  23;,  have  thus  been  summarized  by  Harlan.  J.,  in  Thomus 
V.  Peoria  &  R.  I.  R.  Co..  36  Am.  &  Eng.  R.  Cas.  381 :  "  (1)  When  a  court 
of  chancery  Is  asked  by  railroad  mortgagees  to  appoint  a  receiver  of  rail- 
road property  pending  proceedings  (or  foieclosure.  the  court,  in  the  ener- 
cise  of  a  sound  judicial  discretion,  may,  as  a  condition  of  issuing  the 
necessary  order,  impose  such  terms  in  reference  to  the  payment,  from  the 
income  during  the  receivership,  of  outstanding  debts  tor  labor,  supplies, 
equipment,  or  permanent  improvement  of  the  mortgaged  property,  as  may,, 
under  the  circumstances  of  the  particular  case,  appear  to  be  reasonable, 
(z)  As  it  frequently  happens,  when  a  railroad  company  becomes  pecuniarily 
embarrassed,  that  debts  for  labor,  supplies,  equipment,  and  Improvehients 
are  permitted  to  accumulate,  in  order  that  bonded  interest  may  be  paid 
and  a  disastrous  foreclosure  postponed,  it  nut  altogether  avoiderl,  and  as 
in  this  way  the  daily  and  monthly  earnings,  which  ordinarily  should  go  to 
pay  the  daily  and  monthly  expenses,  are  kept  from  those  to  whom  in  equity 
they  belong,  and  used  to  pay  the  mortgage  debt,  the  presumption  is  that 
every  railroad  mortgagee,  In  accepting  his  security,  impliedly  agrees  that 
the  current  debts  made  in  the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any  claim  upon  the  income.  Con- 
sequently the  income  out  of  which  the  mortgagee  is  to  be  paid  is  the  net 
income  obtained  by  deducting  from  the  gross  earnings  what  is  required 
for  necessary  operating  and  managing  expenses,  proper  equipment,  and 
useful  improvements.  (3)  If  anything  is  taken  Irom  the  current  debt 
fund,  and  put  into  that  which  belongs  to  the  mortgage  creditors,  the  court 
may  require,  as  a  condition  of  an  order  to  take  possession  of  the  mort^;aged 

Sropertv  and  hold  the  future  income  for  the  mortgagees,  that  what  is  due 
om  the  earnings  to  the  current  debt  shall  be  paid  by  the  court  from  the 
future  current  receipts  before  anything  derived  from  that  source  goes  to 
the  mortgagees,  notwithstanding  the  mortgage,  may,  in  terms,  give  a  lien 
upon  the  profits  and  income ;  for.  until  possession  of  the  mortgaged  prem- 
ises Is  actually  taken,  or  something  equivalent  done,  the  whole  earnings 
belong  to  the  company,  and  are  subject  to  its  control.  (4)  So.  also,  If  no 
order  is  made,  when  a  receiver  is  appointed,  that  will,  in  terms,  save  the 
rights  of  creditors  furnishing  supplies,  equipment,  labor,  etc.,  if  it  appear, 
in  the  progress  of  the  cause,  that  bonded  interest  has  been  paid,  additional 
equipment  provided,  or  lasting  or  valuable  improvements  made,  out  of 
earnings  which  ought  in  equity  to  have  been  employed  to  keep  down  debts 
for  labor,  supplies,  and  the  like,  it  is  within  the  power  of  the  court  to  use 
the  income  of  the  receivership  to  discharge  obligations  which,  but  for  the 
diversion  of  funds,  would  have  been  paid  in  the  ordinary  course  of  busi- 
ness ;  because,  in  a  sense,  the  officers  Of  the  comp^my  are  trustees  of  the 
earnings  for  the  benefit  of  the  different  classes  of  creditors  and  the  stock- 
holders; and,  if  they  give  to  one  class  of  creditors  that  which  pnipcrly 
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belongs  to  another,  the  court  may,  upon  an  adjustment  of  the  accounts,  so 
use  the  income  which  comes  into  its  hands  as,  if  practicable,  to  restore 
the.  parties  to  their  ordinal  equitable  rights.  (5)  While  ordinarily  this 
power  is  cuiiiined  to  the  appropriation  of  the  income  o(  the  receii'ci- 
ship,  and  the  proceeds  of  mortgaged  assets  that  have  been  taken  from  the 
company,  cases  may  arise  tiiat  will  require  the  use  of  the  proceeds  of  the 
sale  of  the  mortgaged  property  in  the  same  way :  as  when,  before  the  ap- 
pointment of  the  receiver,  or  m  the  administration  of  the  cause,  income 
applicable  to  the  payment  of  old  debts  for  current  expenses  is  taken  and 
used  to  make  permanent  improvements  in  the  fixed  properly,  or  to  buy 
additional  equipment." 

Same— Application  of  Principle  to  Corpemtloni  other  th»n  Railroad 
Companies.— In  Wood  v.  Guarantee,  Trust  &  Safe  Deposit  Co..  II8  U.  S. 
416,  a  case  involving  a  claim  for  materials  used  in  the  construction  of 
-water-works,  it  was  pointed  out  that  the  doctrine  of  Fosdick  v.  Schall.  99 
U.  S.  135,  had  never  been  applied  in  anycaae  except  that  of  a  railroad, 
and  that  the  opinion  in  that  case  laid  great  emphasis  on  the  consideration 
that  a  railroad  is  a  peculiar  property  of  a  public  nature, 'and  discharging  a 
great  public  work,  and  therefore  to  be  distinguished  from  a  purely  private 
concern.  But  in  Reyburn  v.  Consumers'  Gas,  Fuel  A  Light  Co..  29  Fed. 
Rep,  561,  Blodgcit.  J.,  treated  the  doctrine  of  Fosdick  v.  Schall,  supra,  as 
applicable  to  chiims  against  a  gas  company,  but  held  that  a  claim  (or 
meters  for  use  by  the  consumers  of  gas,  is  a  claim  for  materials  used  in  the 
consiructinn,  and  thi-rcfore  is  not  within  the  principal  of  Fosdick  v.  Schall. 

Same— Diversion  of  "  Current  Debt  Fund"  to  Other  Purposes. — When' the 
current  earnings  of  a  railroad  which  ought  in  equity  to  have  fwen  em- 
ployed to  p.iy  current  debts  contracted  before  the  receiver's  appointment 
lor  labor,  supplies  ;ind  the  like,  have  been  applied  by  the  company  to  the 
payment  of  interest  due  mortgage  creditors,  or  to  pay  for  additional  equip- 
ments fir  the  road,  or  tor  valuable  and  lasting  improvements,  it  is  com- 
petent for  the  court  to  restore  what  has  thus  been  improperly  diverted, 
and  to  direct  such  current  debts  to  be  pa'd  out  of  the  income  in  the  receiv- 
er's hands  before  anything  derived  from  that  source  goes  to  the  morif^ge 
creditors.  Addison  v.  Lewis  (Va.),  9  Am.  &  Eng.  R.  Gas.  702;  Burnham 
V.  Bowen  (U.  S.),  17  Am.  &  Eng.  R.  Cas,  308 ;  Calhoun  v.  St.  Louis  &  S. 
E.  R.  Co.,  14  Fed.  Rep.  9.  And  payment  of  the  current  debts  may,  if 
necessary,  be  enforced  bv  the  sale  of  the  property.  Bvirnham  ».  Bowen 
<U.  S.>,  17  Am.  A  Eng.  ft.  Cas.  308,  When  the  court  has,  in  appointing 
a  receiver,  ordered  the  pavment  from  the  income  during  receivership  o( 
outstanding  debts  for  labor  supplies,  and  equipment  accruing  during  a 
specified  period  prior  tO'his  appointment,  the  receiver  cannot,  with  the 
assL'nt  of  the  bondholders,  apply  the  surplus  income  to  the  purchase  of 
additional  grounds.  roHing-stock,  etc.,  and  to  the  making  of  permanent 
improvements.  If  he  do  so,  the  supply  creditors  are  entitled  to  payment 
from  the  sum  realized  on  sale  under  order  of  foreclosure  of  the  amount  of 
their  claims.  Union  Trust  Co.  v.  Souther  (U.  S.).  1 1  Am.  &  Eng.  R.  Cas. 
707. 

Same -Receiver's  Operating  EnpefiBst.- The  operating  expenses  of  re- 
ceivers of  railroads  are  payable  out  of  income  in  prioritv  to  the  claims  of 
bnndholders.  Langdon  v.  Vermont  &  C.  R.  Co.  (Vi.),  \x  .Am.  &  Eng.  R. 
Cas.  63S.  Such  expenses  include  reasonable  fees  for  counsel  employed  by 
the  receiver  to  aid  him  in  the  proper  discharge  of  his  trust,  the  cost  of 
litig;ition.  and  expenses  incurred  in  taking  care  of,  protecting,  and  repair- 
ing the  property  in  his  charge.  McLane  v.  Placerville  &  S.  V.  R.  Co. 
(Cal.),  26  Am.  Sl  Eng.  R.  Cas.  404.  Items  for  wages  due  employees  of 
receivers;  debts  incurred  for  necessary  repiirs.  debts  due  from  receivers 
to  other  railroad  companies,  and  for  supplic-i  and  damages,  and  debts  in- 
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curred  by  the  receiver  for  the  ordinary  expenses  of  operatini;  the  road, 
will  be  allowed  priority  out  of  the  corpus  qf  the  property  if  the  current 
debt  fund  has  been  diverted  bv  the  receivers  to  other  purposes.  Union 
Trust  Co.  V.  Illinois  M.  R.  Co'  fU.  S.>,  25  Am.  S  Eng.  K.  Cas.  560. 

The  receiver  of  a  railway  may  be  authorized  to  make  repairs,  the  ex- 
penses to  be  chat^d  as  a  lien  prior  10  existing  mortgages.  Hoover  v. 
Montclair  &  G.  I.  R.  Co..  29  N.  1.  En.  4. 

In  Frank*.  Denver  &  R.  G.  R.  Co.,  23  Fed.  Rep.  123.  the  court  held 
that  where  the  payment  for  rolling-stock  purchased  by  the  receiver  so 
absorbed  the  earnings  of  the  road  that  the  receiver  was  unable  to  execute 
the  orders  of  the  court  relating  to  demands  for  labor  >md  suppliirs,  payment 
of  the  principal  sums  falling  due  under  the  rolling-stock  contracts  ought 
to  be  postponed  until  the  demands  for  labor  and  supplies  had  been  satis- 
fied, but  that  the  interest  thereon  should  be  paid  as  it  matured. 

Damages  for  injuries  to  persons  or  property  are  included  within  the 
expenses  of  operating  a  railroad  while  in  the  hands  of  a  receiver,  and  are 
pavable  from  its  earnings.  Mobile  &  O.  R.  Co.  v.  Davis  (Miss,),  26  Am. 
*  Eng.  R,  Gas.  425.  See  also  Ryan  v.  Hays  (Tex.),  23  Am.  &  Eng.  R. 
Cas.  501. 

Ssma — Operating  Expentoi  Prior  to  Rocelver*!  Appointment.— The  claim 
to  priority  is  not  necessarily  limited  to  items  accruing  after  the  appoint- 
ment of  the  receiver,  Miltenberger  v.  Logansport  R.  Co.  (U.  S.),  12  Am. 
ft  Ene.  R.  Cas.  464:  Union  Trust  Co.  v.  Illinois.  M.  R.  Co.  (U.  S.),  25  lb. 
S6o:  Thomas  v.  Peoria  &  R.  I.  B.  Co.  (C.  C),  36  lb.  381.  In  MilienberRer 
*.  Logansport  R.  Co.  {U.  SO,  12  lb.  464;  Blatchford,  J.,  who  delivered  the 
opinion  of  the  court  said:  "It  cannot  \x  affirmed  that  no  items  which 
accrued  before  the  appointment  of  a  receiver,  can  be  allowed  in  any  case. 
Many  circumstances  may  exist  which  make  it  necessary  and  indispensable 
to  the  business  of  the  road  and  the  preservation  of  the  property,  for  the 
■  receiver  to  pay  pre-existing  debts  of  certain  classes,  out  of  the  earnings  of 
the  receivership,  or  even  thefpr*«Jof  the  property,  under  the  order  of  the 
court,  with  a  priority  of  lien.  Yet  the  discretion  to  do  so  should  be  exer- 
cised with  a  very  great  care.  The  payment  of  such  debts  stands  prima 
facie,  on  a  different  basis  from  the  payment  of  claims  arising  under  the 
receivership,  while  it  may  be  brought  within  the  principle  of  the  latter  by 
special  circumstances.  It  is  easy  to  see  that  the  payment  of  unpaid  debts 
for  operating  expenses,  accrued  within  ninety  days,  due  by  a  railroad  com- 
pany suddenly  deprived  of  the  control  of  its  property,  due  to, operatives 
in  its  employ,  whose  cessation  from  work  simultaneously  is  to  be  depre- 
cated, in  the  interests  both  of  the  property  and  of  the  public,  and  the  pay- 
ment of  limited  amounts  due  to  other  and  connecting  lines  of  road  for 
materials  and  repairs  and  for  unpaid  ticket  and  freight  balances,  the  nut- 
come  of  indispensable  business  relations,  where  a  stoppage  of  the  continu- 
ance of  such  business  relations  would  be  a  probable  result,  in  case  of 
non-payment,  the  Reneral  consequence  involving  largely,  also,  the  interests 
and  accommodation  of  travel  and  traffic,  m<iy  well  place  such  payments  in 
the  category  of  payments  to  preserve  the  mortgaged  property  in  a  large 
sense,  by  maintaining  the  good  will  and  integrity  of  the  enterprise,  and 
entitle  them  to  be  made  a  first  lien."  But  where  the  current  expenses 
have  exceeded  the  income  of  the  road,  the  court  cannot  direct  the  pay- 
ment of  a  claim  fo(  supplies  incurred  previous  to  the  appointment  of  the 
receiver  from  the  corpus  of  the  property.  United  States  Trust  Co.v.  New 
York,  W.,  S.  &  B.  R.  Co.,  25  Fed  Rep.  800. 

Arrears  of  pay  due  by  company  to  employees  are  entitled  to  priority  out 
of  the  earning  of  the  road  in  the  receiver's  hands,  Duncan  -v.  Chesapeake 
40.  R.  Co.,is  Am.  L.Reg.  (N.S.)428;  Douglass  w.  Cline.  12  Bush  (Ky.). 
608;  Calhoun  v.  St.  Louis  &  S.  E.  R.  Co.,  14  Fed.  Rep.  9. 
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Wliere  the  holders  of  mortgage  bonds  obtain  the  appointment  of  a 
receiver  pending  proceeding^ of  foreclosure,  the  court  will  apply  the  net 
income,  in  its  discretion,  to  the  payment  of  employees  and  materialmen 
who  have  furnished  labor,  materials,  and  supplies  necessary  for  the  opera- 
tion of  the  road.  Taylor  v.  Philadelphia  &  R.  R.  Co.,  7  Fed.  Rep.  377. 
And  in  Dow  v.  Memphis  &  L.  R.  Co.,  20  Fed.  Rep.  260.  the  court,  in 
appointing  a  receiver,  deemed  it  proper  that  the  order  should  provide  that 
the  debts,  if  any,  due  from  the  railroad  company  for  ticket  and  freight 
balances,  and  for  work  and  labor  performed  by  its  employees  and  iHborers, 
and  for  supplies  and  materials  iurnished  for  equipping,  operating,  repair- 
ing or  improving  the  road,  and  all  obllgdlions  incurred  in  tlie  transporta- 
tion of  passengers  and  freight,  or  for  injuries  to  personal  property  which 
had  accrued  within  six  months,  should  be  paid  by  tlie  receiver  out  of  the 
earnings  of  the  road. 

Claims  for  supplies  furnished  prior  to  the  appointment  of  a  receiver  are 
payable  from  the  income.  Calhoun  v,  St.  Louis  &  S..  E.  R.  Co.,  14  Fed. 
Rep.  9.  A  claim  for  oil  sold  to  a  railroad  company  for  use  in  operating 
the  road  is  a  current  expense  and  payable  from  the  income.  Poland  v. 
Lamoille  Val.  R.  Co.  (Vt.),  4  Ain.  &  Eng.  R.  Cas.  408.  So  too  is  a  debt 
incurred  for  coal  supplied  to  the  company  for  use  in  its  locomotives. 
Burnhami/.  Bowen  (U.  S.),  17  lb.  308.  A  claim  for  new  iron  rails  and 
cross-ties  required  for  the  purpose  of  keeping  the  road  in  a  condition  safe 
and  fit  for  travel  is  payable  from  the  net  revenues  of  the  road  in  prefer- 
ence to  mortgage  bondholders.  Williamson's  Adrn'ri/,  Washington  Citv, 
V.  M.  &  G.  S.  R.  Co.  (Va.),  I  Am.  4  Eng.  R.  Cas.  498.  And  wliere  sup- 
plies used  (or  rebuilding  bridges,  building  side  tracks,  and  making  repairs 
were  furnished  from  time  to  time  under  a  continuous  verbal  contract  made 
after  default  in  the  company's  bonded  interest,  which  was  not  terminated 
until  the  appointment  of  a  receiver  more  than  two  years  after  the  first 
supplies  were  furnished,  it  was  held  that  the  materialmen  were,  under  the 
circumstances,  entitled  to  demand  the  balance  due  them  and  to  a  lien 
superior  to  that  of  the  mortgage  creditors,  for  the  amount  due  on  the  earn- 
ings of  the  road.     Blair  v.  St.  Louis,  H.  &  K.  R.  Co.,  22  Fed.  Rep,  769. 

Where  a  contract  to  sell  car%  to  a  railroad  company  is  made,  and  the 
title  is  retained  until  the  instalments  of  the  price  have  been  paid,  the 
vendor  is  not  entitled  to  claim  payment  of  the  instalments  becoming  due 
after  the  appointment  of  a  receiver  from  the  current  debt  fund.  Fosdick 
V.  Schall.  99  U.  S.  235.  So  where  locomotive  engines  were  sold  and  de- 
livered to  a  railroad  company,  notes  to  be  given  for  the  price,  and  tbe  title 
to  remain  in  the  vendor  until  the  notes  should  be  paid,  and  the  receiver 
of  the  company  subsequently  surrendered  them  to  the  vendor,  the  amount 
due  for  their  use  and  injured  condition  when  returned  is  on  the  same 
basis  as  a  balance  due  upon  the  foreclosure  of  the  vendor's  lien,  and  he  is 
not  entitled  to  payment  thereof  from  the  earnings  of  the  road  in  prioritv 
to  the  bondholders.  Huidekoper  v.  Hinckley  Locomotive  Works,  99 
U.  S.  258. 

The  rentals  of  cars  leased  by  the  company  are  "current  expenses" 
chai^eable  upon  the  "  current  debt  fund."  Thomas  v.  Peoria  &  R.  L  R. 
Co.  <C.  C),  35  Am.  &  Eng.  R.  Cas.  381. 

It  has  been  held  that  claims  gainst  the  company  for  injuries  to  persons, 
whether  passengers  or  employees,  are  current  eipenses.  and  payable  from 
the  income  of  the  road.  Ex  parte  Brown  (S.  Car.),  9  Am.  &  Eng.  R.  Cas. 
723.  But  in  Hiles  v.  Case,  14  Fed.  Rep.  141.  it  was  held  that  a  claim  for 
damages  for  the  destruction  of  property  by  fire  escaping  from  a  defective 
locomotive  was  not  part  of  the  operating  expenses  of  the  road,  and  there- 
fore should  not  be  ordered  to  be  paid  out  of  the  net  earnings  in  the  hands 
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of  the  lecciver.    See  also  In  re  Dextervilie  M(g,  &  Boom  Co.,  4  Fed.  Rep. 


873. 
So  l< 


J  long  as  the  lessee  of  a  railroad  pays  the  rental  to  the  lessor,  the 
former  is  at  liberty  to  apply  a  surplus  arising  from  the  operation  of  the 
leased  road  to  the  improvement  of  its  own  tracl< ;  and  because  it  has  done 
so.  the  lessee  cannot  claim  a  priority  for  rents  subsequently  becoming  due 
and  left  unpaid.  And  where  the  evidence  shows  that  the  amount  ex- 
pended bytiie  lessor  for  operating-expenses  of  the  leased  road,  and  the 
sum  paid  on  account  of  rent,  exceed.';  the  gross  earnings  of  the  leased  road, 
there  is  no  room  for  any  claim  by  the  lessee  on  the  ground  that  tlie  lessor 
has  failed  to  apply  the  earnings  of  the  leased  road  to  current  expenses. 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland,  C,  C.  &  I.  R.  Co.  (U.  S.).  33 
Am.  &  Eng.  R.  Cas.  16.  When  by  the  terms  of  the  lease,  the  lessee  agrees 
to  pay  a  mmimum  rent,  and  in  the  event  of  the  gross  earnings  exceeding  a 
special  sum  a  percentage  thereof,  snch  agreement  does  not  give  the  lessor 
any  prior  right  to  the  payment  of  ihe  percentage  from  the  earnings  of  the 
leased  road  when  the  sums  paid  on  account  of  the  rent,  and  for  operating 
expenses,  already  exceed  the  gross  earnings  of  the  leased  line.  St.  Louis, 
A.  &  T.  H.  R.  Co.  V.  Cleveland,  C.  C  &  I.  R.  Co.  (U.  S,),  33  lb.  16. 

A  bank  which  has  discounted  paper  for  a  railroad  company,  and  received 
bonds  secured  by  trust  as  collateral  therefor,  is  in  the  position  of  a  general 
creditor,  and  cannot  claim  payment  of  the  amount  due  it  from  the  income 
of  the  railroad  merely  because  the  moneys  advanced  by  it  were  applied  to 
the  payment  of  necessary  current  expenses.  Addison  v.  Lewis  (Va.),  9 
Am.  &  Eng.  R.  Cas.  7t>2. 

When,  at  the  time  of  the  appointment  of  a  receiver,  executions  have  been 
placed  in  the  hands  of  the  sheriff,  and  there  are  funds  derived  from  income 
and  balances  due  from  employees  in  the  hands  of  or  due  to  the  company, 
the  execution  creditors  are  entitled  to  have  these  funds  applied  to  the  sat- 
isfaction of  their  debts  in  preference  to  trust  or  mortgage  creditors :  and 
if  the  funds  have  been  applied  under  the  order  of  the  court  to  other  debts, 
they  will  be  replaced  out  of  the  revenues  received  by  the  receiver  since  his 
appointment.  Gibert  v.  Washington  City,  V.  M.  k  G.  S.  R.  Co.  (Va.),  i 
Am.  &  Eng.  R.  Cas.  512. 

Where  a  person  at  the  request  of  a  railroad  company  becomes  surety 
upon  a  bond  to  enjoin  the  collection  of  a  judgment  on  the  ground  that  it 
was  fraudulently  obtained,  and  the  suit  having  been  dismissed  such  surety 
pays  the  amount  of  the  judgment,  he  is  entitled  to  be  paid  out  of  the 
corpus  of  the  mortgaged  property  Jn  priority  to  the  bondholders  if  the 
bond  in  the  injunction  suit  was  given  for  the  purpose  of  preventing  a  levy 
upon  property  necessary  for  the  operation  of  the  railroad.  Union  Trust 
Co.  V.  Morrison  {U.  S.).  33  Am.  &  Eng.  R.  Cas.  33. 

Sam« — Prinelple  Applicable  to  Operatlng-expentai  only, — In  Wood  v. 
Guarantee,  Trust  &  Safe  Deposit  Co..  12S  U.  S.  416,  it  was  pointed  out 
that  the  doctrine  of  Fosdick  v.  Schall  applied  to  operating  expenses  only, 
and  not  to  a  debt  contracted  in  the  ordinary  construction  of  the  road. 
And  it  has  been  held  that  the  claim  of  contractors  for  the  construction  of 
the  road  or  an  extension  thereof  is  simply  a  general  debt,  which  will  not 
be  preferred  to  the  claim  of  bondholders.  Addison  v.  Lewis  (Va.),  9  Am. 
&  Eng.  R.  Cas.  701. 

Same— Limit  of  Time  within  which  Company's  Opsratlng-oxpenHi  Mutt 
have  baen  Incurred. — There  is  no  definite  rule  as  to  the  period  prior  to  the 
appointment  of  the  receiver  within  which  the  operating-expenses  must 
have  been  incurred,  and  each  case  must  depend  upon  the  discretion  of 
the  chancellor.    Taylor  v.  Philadelphia  &  R.  R.  Co.,  7  Fed.  Rep,  377. 

In  the  seventh  circuit,  the  circuit  judge  has  limited  the  debts  for 
operating  and  current  expenses  which  have  priority  upon  the  "ci     ~  ^ 
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debt  fund."  to  claims  wliicii  have  accrued  within  the  six  months  previous 
to  the  appointment  of  a  receiver.  Thomus  v.  Peoria  &  R.  I.  R.  Co.  (C.  C). 
36  Am.  &  £^ng'  R.  Cas.  381.  Harlan,  J.,  in  so  ruling,  said  :  "  It  would  dm 
do  to  charge  tlie  income  of  mortgaged  railroad  property,  managed  by  a 
receiver,  or  the  property  itself,  with  every  debt  incurred  in  all  its  previous 
history  for  labor,  supplies,  or  equipment.  As  was  said  in  Fosdick  i".  ScbalL 
the  business  of  all  railroad  companies  is,  to  a  greater  or  less  extent,  done 
on  credit.  Those  who  perform  labor  or  lurnisli  supplies  and  equipment 
usually  expect  and  contract  to  be  paid  within  a  reasonable  lime  :  and  they 
do  not  ordinarily  perform  labor  or  furnish  supplies  or  equipment  after 
the  railroad  company  has  failed  to  pay  within  such  time  for  what  has  been 
previously  done  or  furnished.  Expenses  incurred  withiil  such  reasonable 
time  constitute  what  are  called  'current  expenses,'  which  ought,  if  possi- 
ble, to  be  paid  out  of  the  receipts  during  the  same  period.  When,  there- 
fore, debts  of  that  character  remain  unsettled  or  are  not  put  in  suit  lor 
such  a  time  as  would  be  deemed  unreasonable,  it  may  be  fairly  presumed 
that  the  creditors  have  ceased  to  look  to  current  receipts  for  payment,  and 
have  accepted  the  position  of  general  creditors,  who,  as  such,  would  have 
no  claitn  for  indemnity  upon  any  special  part  of  the  income.  Upon  these 
grounds,  substantially,  rests  the  rule  that  recognizes  the  right  of  the  court 
to  charge  the  income  earned  during  the  receivership  with  obligations  for 
labor,  supplies,  and  equipment  contracted  by  the  railroad  company  dur- 
ing the  SIX  months  immediately  preceding  the  receivership.  Such  debts 
constitute  operating-expenses  incurred  to  the  end  that  mortgage  bond- 
holders might  be  protected,  and  that  the  company  might  be  kept  upon  its 
feet,  and  subserve  the  public  purpose  for  which  it  was  established,  namely, 
the  maintenance  of  a  iiighway  for  the  convenience  of  the  people." 

Claims  for  labor,  material,  etc.,  furnished  for  the  operation  of  the  road 
within  five  months  previous  to  the  appointment  of  a.  receiver  have  been 
allowed.  Taylor  v.  Philadelphia  &  R.  R.  Co..  7  Fed.  Rep.  377.  And  ia 
Union  Trust  Co.  v.  Illinois,  M.  R.  Co.  (U.  S.),  35  Am.  &  Eng.  R.  Cas.  560, 
wages  due  employees  of  the  road  within  six  months  immediately  preced- 
ing the  appointment  of  a  receiver  were  allowed  priority  out  of  the."'" 


of  the  property,  the  income  having  been  applied  by  the  receiverto  perma- 
nent improvements  and  betterments.  Unic  ""  "  ""  '  " 
R.  Co.  (U.  S.),  25  Am.  &  Eng.  R.  Cas.  560. 


and  betterments.    Union  TrustiCo.  v.  Illinois  M. 


In  Canada  it  Jias  been  held  that  a  receiver  of  a  railroad  company  is 
authorized  to  pay  debts  incurred  before  his  appointment  but  not  in  the 
ordinaiy  course  payable  until  after  nis  appointment,  but  that  he  is  not 
entitled  to  pay  any  sums  which  at  the  time  of  his  appointment  were  in  the 
position  of  ordinary  overdue  debts.  Gooderham  v.  Toronto  &  'N.  R.  Co. 
(Ont.),  17  Am.  &  Eng.  R.  Cas.  339. 
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Fidelity  Insurance,  Trust,  and  Safe-deposit  Ca 


Shenandoah  Valley  R.  Co. 

(WVrf  Virginia  Supreme  Cmtrt  of  Appeals,  February  sj,  1889.) 

Contrwt  of  Corporation— Validity— Authority  to  affix  Saal.- Where  the 
contract  of  a  corporation  purports  to  be  sealed  with  its  corporate  seal,  and 
it  is  proven  to  be  signed  by  the  proper  agents  of  the  corporation,  the  pre- 
sumption is  that  the  seal  was  affixed  by  the  proper  authority,  and  such 
contract  will  be  held  valid  until  the  contrary  is  shown. 

Same — Proiumption  of  Authority  to  affix  Soal— Vots  of  Dlroeton. — The 
presumption  of  authority  to  affix  the  corporate  seal  to  a  contract  will  not 
De  overcome  by  the  mere  fact  that  no  vote  of  tlie  directors  authorizing  it 
ia  shown. 

Mortgage— N  otic  ■  to  Truttee  ■•  Notlci  to  Bond  hold  or.— Notice  to  a 
trustee  is  notice  to  a  cestui  que  trust;  and  this  rule  applies  to  trustees 
under  an  ordinar^j  mortgage  made  by  a  railroad  company  to  secure  the 
holders  of  bonds  issued  under  it. 

Sama — Conitructive  Notice  to  Purehaitri — Where  a  subsequent  purchaser 
has  actual  notice  that  the  property  in  (jueslion  was  encumbered  or  affected, 
he  is  charged  constructively  with  notice  of  all  the  facts  and  instrurnenta  to 
the  knowledge  of  which  he  would  have  been  led  by  an  inquiry  into  the  en- 
cumbrance or  other  circumstance  affecting  the  property  of  which  he  had 

Same— Entry  of  Satlitaotlon  by  Mortgag«e  after  parting  with  Interest. — 
An  entry  of  satisfaction  by  the  mortgagee,  after  he  had  parted  with  his 
interest  in  the  security,  will  not  discharge  the  mortgage  m  favor  of  one 
wlir)  had  acquired  an  interest  in  the  land  before  the  discharge  was  miide. 

Same— Surrender  of  Bonds — Condltiont— Notloe  to  Subsequent  Mort- 
gagee.— A  mortgage  is  executed  by  a  railroad  company  on  its  property  to 
secure  tionds  to  be  issued  thereunder,  which  provides  that  upon  the  full 

Saynent  of  all  said  bonds  at  maturity  the  trustee  shall  release  the  same, 
efore  the  maturity  of  the  bonds,  they  are  surrendered  to  the  trustee,  upon 
an  agreement  that  other  bonds  to  be  i.isued  under  a  subsequent  mortgaije 
are  to  be  substituted  for  them.  The  trustee,  without  substituting  such 
other  bonds,  executed  a  release  of  the  mortgage,  stating  therein  that  all 
the  bonds  "  had  been  surrendered."  The  railroad  was  not  in  a  condition 
to  anticipate  the  payment  of  its  bonds,  and  had  executed  several  mort- 
gages to  take  up  bonds  issued  under  fornier  mortgages.  Helii,  these  facts 
and  circumstances  were  sufficient  to  charge  a  subsequent  mortgagee  with 
notloe  of  the  terms  and  conditions  upon  which  tlie  bonds  under  said  re- 
leased mortgage  had  been  surrendered,  and  he  takes  subject  to  the  rights 
of  tho^e  entitled  to  the  bonds  under  said  agreement. 

^ame— Power*  of  Truttaes.-The  trustee  can  only  do  with  the  trust 
property  what  the  deed,  either  in  express  terms  or  by  necessary  impiica- 
tion,  authorizes  him  to  do. 

Same— Can  cell  atl  on— Prima  Faole  Evidence  of  Ditcharga.— The  cancel- 
ation of  a  mortgage  im  the  record  is  only  prima  facie  evidence  of  iia  di^ 
88  A.  &  E.  K.  Cas -S7 
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charge,  and  the  otrner  ma3r  prove  that  the  cancellation  was  done  by  fraud, 
accident,  or  mistake ;  and  if  lie  does  this,  his  rights  will  not  be  aSected  by 
the  improper  cancellation  of  it. 

Sama— Foreclcwure— Suitfin  Differant  Slatas— Claim  of  Lien, — Where  the 
road  of  a  railroad  company  pusses  into  two  states,  in  each  of  which  it  is  a 
domestic  corporation,  and  the  trustee  in  a  niori§!age  upon  the  whole  road 
first  brings  a  suit  in  one  state  to  foreclose  the  mortgage,  and  afterwards 
brings  ail  ancillary  suit  in  the  other  state  for  tlie  same  purpose,  the  plain- 
tiR  in  said  suits  cannot  object  to  or  prevent  a  lien  creditor  of  the  railroad 
company,  who  has  not  filed  his  claim  in  the  first  suit,  from  intervening  in 
the  second  to  establish  his  lien. 

Appeal  from  Circuit  Court,  Jefferson  County. 
McDonald  &  Moore  and  D.  B.  Lucas  for  appellants. 
W.  H.  Traj'ers,  W.  J.  Robertson,/.  C.  Bullitt,  Geo.  B.  Caldwell, 
and  Frank  P.  Clark  for  appellees. 

Snyder,  P. — Appeals  from  two  decrees  of  the  circuit  court  of 
Jefferson  county — the  one  pronounced  November  29, 
***  1887,  in  the  suit  of  J.Garland  Hurst,  administrator 

of  H.  H.  Crumlish,  deceased,  suing  on  behalf  of  himself  and  all 
other  stockholders  of  the  Central  Improvement  Co.,  against 
the  Shenandoah  Valley  R,  Co. ;  and  the  other  pronounced 
September  11,  1888,  in  the  suit  of  the  Fidelity  Insurance,  Trust 
&  Safe-deposit  Co.,  trustees,  against  the  said  Shenandoah  Valley 
R.  Co.  As  the  record  is  voluminous  and  the  facts  complicated, 
an  understanding  of  the  questions  to  be  determined  may  be 
facilitated  by  first  giving  a  brief  statement  of  some  of  the  promi- 
nent facts  appearing  in  the  record. 

The  Shenandoah  Valley  R.  Co,  was  organized  in  May,  1870, 
^^  under  acts  of  the  legislatures  of  the  states  of  Virgina, 

West  Virginia,  and  Maryland,  for  the  purpose  of 
constructing  and  operating  a  railroad;  and  the  road, as  constructed 
by  it,  now  extends  from  Hagerstown,  in  the  state  of  Maryland, 
through  Jefferson  county,  in  West  Virginia,  to  the  city  of  Roan- 
oke, in  the  state  of  Virginia.  The  Central  Improvement  Co.  was 
oi^anizedin  July,  1870,  under  an  act  of  the  legislature  of  the  state 
of  Pennsylvania  passed  April  9,1870,  for  the  purpose  of  construct- 
ing any  work,  public  or  private,  and  for  other  purposes.  Three 
written  contracts  were  entered  into  between  the  improvement  and 
said  railroad  companies,  designated  as  contracts  Nos.  i,  2,  and  3. 
No.  I,  dated  August  9,  1870,  was  for  the  construction  of  the 
railroad  by  said  improvement  company  from  Shepherdstown  to 
Big  Lick  {now  Roanoke  city),  a  distance  of  233  miles,  the  work 
to  be  completed  by  August  10,  1872,  at  the  price  of  S35.000  per 
mile  of  track  laid,  payable  in  first  and  second  mortgage  bonds 
of  the  said  railroad  company,  and  certain  county  bonds,  as  the 
work  progressed.  No.  2,  dated  August  I,  1872,  was  practically  a 
.>ubstitute  for  No.  i,and  provided  for  the  construction  of  the  rail- 
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road 'from  Shepherdstown  to  Waynesboro,  a  distance  of  only  140 
miles,  and  fixed  October  i,  1874,  as  the  time  for  the  completion 
of  the  work.  No.  3,  dated  April  23,  1873,  was  supplemental  to 
contract  No.  2,  and  conferred  upon  the  improvement  company 
the  power  to  vote  a  large  amount  of  the  stock  of  said  railroad 
company.  On  October  15,  1873,  the  said  railroad  company  ex- 
ecuted to  J.  Edgar  Thompson,  trustee,  a  first  mortgage  on  its 
road  and  franchises  between  Shepherdstown  and  Waynesboro, 
to  secure  $3,7SO,cxx)  of  first  mortgage  7  per  cent  gold  bonds, 
being  $25,000  per  mile  of  the  road.  During  the  month  of  Sep- 
tember, 1873,5781,000  of  these  bonds  were  issued  and  deliv- 
ered to  said  improvement  company  on  account  of  its  contracts 
for  the  construction  of  said  railroad ;  and  of  these  bonds 
$350,000  were  subsequently  delivered  by  the  improvement  com- 
pany to  the  Pennsylvania  R.  Co,  as  collateral  security  for  loans 
made  by  the  latter  to  the  improvement  company ;  leaving  in 
the  hands  of  the  improvement  company  the  balance  of  $531,000 
of  said  bonds.  On  January  7,  1873,  a  resolution  was  passed  by 
the  stockholders  of  the  improvement  company  authorizing  its 
president  and  treasurer  to  dispose  of  the  securities  receivable 
under  its  contract  with  the  said  railroad  company.  Work  on  the 
railrond  was  abandoned  by  the  improvement  company  in  the 
fall  of  1873,  and  never  afterwards  resumed  by  it,  Jefferson 
county,  on  behalf  of  itself  and  the  other  stockholders  of  the 
Shenandoah  Valley  R.  Co.,  in  April,  1874,  filed  its  bill  in  the 
circuit  court  of  Clarke  county,  Va.,  to  set  aside  the  aforesaid 
contracts,  Nos.  i,  2,  and  3,  between  the  said  railroad  company 
and  the  improvement  company.  A  final  decree  was  entered  in 
this  suit  on  December  8,  1874,  whereby  said  contracts  Nos.  2 
and  3  were  set  aside  and  declared  void,  but  the  court  refused  to 
set  aside  contract  No.  i.  In  December,  1876,  an  attachment 
suit  in  equity  was  brought  in  the  circuit  court  of  Warren  coun- 
ty, Va,,  by  J,  T,  Griffith,  suing  in  the  name  of  H,  H.  Crumlish 
for  his  use,  against  the  Central  Improvement  Co,  and  the  Shen- 
andoah Valley  R.  Co.,  to  attach  whatever  stock  might  be  held 
by  the  improvement  company  in  the  said  railroad  company,  and 
any  indebtedness  due  from  the  latter  to  the  former,  to  satisfy 
a  debt  due  to  the  plaintiff  from  the  said  improvement  company 
on  account  of  work  done  for  the  latter  in  the  construction  of 
said  railroad!  The  suit  was  afterwards  transferred  to  the  cir- 
cuit court  of  Clarke  county,  and  referred  to  a  commissioner, 
who  made  a  report  holding  that  the  $781,000  of  bonds  aforesaid 
had  been  delivered  by  the  railroad  company  to  the  improvement 
company  under  the  said  contracts  N.os.  2  and  3,  which  had  been 
set  aside  and  declared  void  in  the  aforesaid  Jefferson  county 
suit,  and  that  the  said  delivery  was  void.  In  December,  1878, 
an  amended  bill  was  filed  by  GrifHth,  in  which  he  averred   that 
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the  said  bonds  had  been  delivered  under  said  contract  No.  2, 
which  had  been  declared  void,  and  consequently  .the  said  deliv- 
ery was  without  authority  and  void,  and  the  debt  which  these 
bonds  had  been  transferred  to  pay  was  still  a  subsisting  debt 
due  from  the  said  railroad  company  to  the  improvement  com- 
pany, and  liable  to  the  plaintiff's  attachment.  In  January,  i88o, 
Griffith,  on  behalf  of  himself  and  the  other  creditors  of  the  im- 
provement company  who  had  by  petition  made  themselves 
plaintiffs,  filed  a  petition  in  the  suit,  in  which  it  is  averred  "  that 
all  these  bonds  thus  issued  ($781,000)  have  been  returned  and 
cancelled,  and  the  mortgage  securing  them  has  been  released, 
and  they  have  been  substituted  by  a  like  number  of  bonds 
issued  under  a  second  mortgage,  recorded,  for  $15,000  per  mile. 
On  May  18,  1880,  the  court  entered  a  decree  in  favor  of  the 
plaintiff,  Griffith,  against  the  Central  Improvement  Co.,  for 
$8826.33,  and  ordered  the  sale  of  5000  shares  of  stock  of  the 
Shenandoah  Valley  R.  Co.,  held  by  the  improvement  company 
at  the  time  the  attachment  was  sued  out  by  Griffith,  to  pay  said 
sum  ;  and  the  court  being  of  opinion  that  the  improvement  com- 

Cany  had,  subject  to  the  lien  of  the  attachment  of  Griffith  and 
efore  the  filing  of  the  petition  and  amended  bill  making  the 
general  creditors  parties,  made  a  valid  assignment  of  the  said 
stock  to  the  Pennsylvania  R.  Co.,  it  denied  the  rehef  prayed  for 
by  the  general  creditors  ;  and  the  amended  bill,  so  far  as  it  asked 
relief  in  their  behalf,  was  dismissed.  From  this  decree,  and 
other  decrees  subsequently  rendered  in  other  suits  heard  with 
this  suit,  an  appeal  was  taken  to  the  supreme'  court  of  appeals 
of  Virginia,  and  the  said  decree  of  May  18,  1880,  was  affirmed. 
Shenandoah  Val.  R.  Co.  v.  Griffith,  76  Va.  913,  13  Am.  &  Eng. 
R.  Cas.,  120.  By  an  agreement  dated  April  29,  1878,  the  said 
improvement  company  agreed  to  surrender  to  the  said  railroad 
company  all  the  iirst  mortgage  bonds  held  by  it,  upon  the  terms 
set  forth  in  said  agreement.  On  January  i,  1879,  the  said  rail- 
road company  executed  amortgage  on  its  railroad  and  franchises 
to  the  Farmers'  Loan  and  &  Trust  Co,  to  secure  $2,250,- 
000  of  first  mortgage  bonds.  On  August  2$,  1S78,  W.  H.  Tra- 
vers,  as  substituted  trustee,  in  the  aforesaid  mortgage  of  Octo- 
ber 15,  1872,  executed  a  release  of  said  mortgage.  The  railroad 
company,  by  a  mortgage  dated  July  i,  1871,  but  which  was  in 
f.ict  executed  in  September,  1879,  and  recorded  October  6,  - 
1879,  conveyed  its  road  and  franchises  to  W.  H.  Travers,  trus- 
tee, to  secure  $1,500,000  of  second  mortgage  bonds;  being 
$10,000  per  mile  on  its  road  from  Shepherdstown  to  Waynes- 
boro. On  April  I,  1880,  the  railroad  company  executed  a  mort- 
gage to  the  plaintiff,  the  Fidelity  Insurance,  Trust  &  Safe-de- 
posit Co.,  trustee,  on  all  its  property,  to  secure  first  mort- 
gage bonds  to  be  issued  at  the  rate  of  $l  5,000  per  mile  of  com- 
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pleted  road,  and  $10,000  of  bonds  additional  for  each  mile  of 
double  track.  On  the  next  day.  April  2,  1880,  the  said  railroad 
company  executed  to  the  same  trustee,  on  all  its  property,  an- 
other mortgage,  to  secure  second  mortgage  bonds  at  the  rate  of 
$10,000  per  mile  of  its  road.  On  April  5, 1881,  the  said  railroad 
company  executed  to  the  same  trustee  another  mortgage,  known 
as  the  "General  Mortgage,"  to  secure  bonds  to  be  issued  at  a 
rate  not  exceeding  $25,000  per  mile  of  its  road.  By  deed  of  re- 
lease, dated  July  30,  1881,  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Co.  released  the  aforesaid  mortgage  of  April  2, 
18&D,  The  railroad  company  on  February  12,  1883,  executed 
another  mortgage  known  as  the  "  Income  Mortgage,"  on  all  its 
property  and  the  income  of  its  road,  to  the  defendant,  the  Fi- 
delity Insurance,  Trust  &  Safe-deposit  Co.,  trustee,  to  se- 
cure $2,500,000  of  income  bonds.  It  will  be  observed  that  of 
the  aforesaid  seven  mbrtgages,  all  have  been  released  except 
the  three  dated  respectively,  April  i,  1880,  April  5,  i88i,  and 
February  12,  1883,10  the  Fidelity  Insurance,  Trust  &  Safe-de- 
posit Co.,  trustee. 

On  December  i,  1882,  the  administrator  of  H.  H.  Crumlish, 
<leceased,  brought  the  first  of  these  suits  in  the  circuit  court  of 
Jefferson  county.  The  bill  alleges  that  the  plaintiff,  as  admin- 
istrator of  Crumlish,  was  the  owner  and  holder  of  two  certificates 
of  the  paid-up  stock  of  the  Central  Improvement  Co.  of  lOO 
shares  each,  of  the  par  value  of  $50  per  share  ;  that  the  paid-up 
capital  stock  of  said  company  was  $1 50,000:  that  the  said  company 
owes  debts  amoimting  to  about  $300,000 ;  that  in  a  settlement 
made  in  the  spring  of  1874  it  became  the  owner  of  $781,000  of 
first  mortgage  bonds  of  the  Shenandoah  Valley  R.  Co.,  and  is 
still  the  owner  of  $531,000  of  said  bonds  ;  that  in  the  spring  of 
1879  these  bonds,  without  the  authority  of  said  company,  were 
destroyed,  with  the  understanding  they  were  to  be  substituted 
by  other  bonds  to  be  issued  under  another  mortgage  ;  and,  in 
order  to  prevent  the  issue  and  delivery  of  said  substituted  bonds 
to  some  unauthorized  person,  the  plaintiff  prayed  an  injunction 
to  inhibit  such  issue,  etc.  A  demurrer  to  this  bill  was  sustained 
by  the  circuit  court.  An  amended  bill  was  filed  in  April,  1885, 
in  which  the  plaintiff  avers  that  since  the  filing  of  his  original 
bill  he  has  learned  that  the  Shenandoah  Valley  R.  Co.  sets  up  a 
claim  to  said  $531,000  of  bonds  under  an  alleged  agreement 
da^ed  April  29,  1878,  which  is  fraudulent  and  void,  and  that  the 
mortgage  of  October  15,  1872,  securing  said  bonds,  has  been  im- 
properly released,  setting  out  the  facts  and  grounds  upon  which 
the  agreement  is  alleged  to  be  void,  and  the  said  mortgage  im- 
properly released ;  and  then  praying  that  said  agreement  and 
release  may  be  declared  ineffectual  and  void,  and  the  title  of 
said  improvement  company  to  said   bonds  established,  etc.    A 
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demurrer  to  this  bill  was  also  sustained  by  the  circuit  court,  but 
upon  appeal  to  this  court  the  demurrer  was  overuled,  the  bill 
sustained,  and  the  cause  remanded.  Crumlish  v.  Shenandoah 
Val.  R.  Co.,  28  W.  Va.  623.  By  a  decree  entered  in  the  cause 
by  the  circuit  court  on  November  29,  1887,  it  was  decided  that 
the  aforesaid  agreement  of  April  29,  1878,  did  not  pass  the  title 
to  said  $531,000  of  first  mortgage  bonds  from  the  improvement 
company  to  the  Shenandoah  Val.  R,  Co.;  that  the  amount  of 
the  debt  evidenced  by  said  bonds  is  still  due  from  said  railroad 
company  to  said  improvement  company  ;  and  adjudged  and  de- 
creed that  said  agreement  of  April  29,  1878,  be  declared  void  as 
between  the  said  companies  ;  and  A.  W.  MacDonald  was  ap- 
pointed receiver  of  the  assets  of  the  said  improvement  com- 
pany, and  leave  given  him  to  prosecute  the  claim  of  said  com- 
pany in  the  suit  of  the  Fidelity  Insurance,  Trust  &  Safe-deposit 
Co.  then  pending  in  said  court.  From  this  decree  the  Shenan- 
doah Val.  R.  Co.  has  appealed. 

The  Fidelity  Insurance,  Trust  &  Safe-deposit  Co.,  trustee,  on 
March  31,  1885,  filed  its  bill  against  the  Shenandoah  Valley  R. 
Co.,  in  the  circuit  court  of  the  city  of  Roanoke,  in  the  state  of 
Virginia,  to  foreclose  the  mortgage  held  by  it  as  aforesaid  ;  and 
on  April  l,  1885,  the  said  Fidelity  Co.,  as  trustee,  filed  its 
bill  in  the  second  of  these  suits,  in  the  circuit  court  of  Jeffer- 
son county,  as  ancillary  to  the  foreclosure  suit  already  brought 
in  Roanoke  city,  as  aforesaid  ;  and  Sidney  F.  Taylor  was  ap- 
pointed receiver  of  said  railroad,  and  its  property,  in  each  of 
said  suits.  In  February,  1888,  A,  W.  MacDonald,  special  re- 
ceiver, filed  his  petition  in  this  cause,  exhibiting  therewith  the 
record  of  the  aforesaid  suit  of  Crumlish's  administrator  against 
the  Shenandoah  Valley  R.  Co.,  averring  that  he  was  a  necessary 
party  to  the  suit,  by  reason  of  the  aforesaid  decree  of  Novem- 
ber 29, 1887,  in  the  said  Crumlish  suit,  appointing  him  receiver 
to  prosecute  the  claim  therein  established  in  favor  of  the  Cen- 
tral Improvement  Co.  against  the  Shenandoah  Valley  R,  Co., 
which  he  represented  to  be  the  first  lien  on  the  property  of 
said  company.  The  said  Fidelity  Co.  excepted  to  the 
filing  of  said  petition,  and  demurred  to  the  same,  and,  said  ex- 
ceptions and  demurrer  being  overruled  by  the  court,  it  filed  its 
answer  to  said  petition,  and  to  the  bill  and  amended  bill  in 
the  said  Crumlish  suit.  As  defences  in  its  answer,  it  denied 
the  right  of  petitioner  to  exhibit  the  record  in  the  Crumlish 
suit  against  it  in  this  suit,  because  it  was  not  a  party  to  that 
suit;  it  denied  the  right  of  petitioner  to  intervene  in  this  suit, 
because  it  is  only  an  ancillary  proceeding  to  the  main  suit  which 
was  then  pending  in  the  circuit  court  of  the  city  of  Roanoke, 
and  insisted  that  the  improvement  company  should  assert  its 
claim  in  that  suit ;  it  claims  that  on  a  settlement  of  accounts  the 
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improvement  company  would  be  shown  to  be  indebted  to  the 
Shenandoah  Valley  R.  Co.;  it  pleads  and  relies  on  the  said  agree- 
ment of  April  2g,  1878,  as  a  valid  and  binding  contract  between 
the  improvement  company  and  said  railroad  company ;  and  it 
also  pleads  and  relies  on  the  laches  of  said  improvement  com- 
pany as  a  bar  and  estoppel  to  its  right  to  set  up  its  alleged  claim 
in  this  suit.  The  petitioner  replied  generally  to  this  answer. 
The  administrator  of  Crumlish  having  also  filed  his  petition  in 
this  cause,  he  was  also  made  a  party,  and  the  Fidehty  Co. 
made  substantially  the  same  objections  and  answer  thereto.  On 
September  11,  1888,  the  circuit  court  pronounced  a  decree  by 
which  it  was  adjudged  and  decided  that,  as  between  the  stock- 
holders and  creditors  of  the  Central  Improvement  Co.  and  the 
Fidelity  Insurance,  Trust  &  Safe-deposit  Co.,  trustee,  repre- 
senting the  holders  of  the  bonds  issued  under  the  said  mort- 
gages, dated  respectively  April  i,  1880,  April  5,  1881,  and 
February  12,  1883,  the  said  Fidelity  Co.  was  and  is  a  pur- 
chaser for  value  without  notice,  and  postponed  the  payment  of 
the  debt  of  said  improvement  company  to  the  liens  created  by 
said  mortgages.  From  this  decree  J.  Garland  Hurst,  adminis- 
trator of  H,  H.  Crumlish,  deceased,  and  A.  W.  MacDonald, 
special  receiver  for  the  Central  Improvement  Co.,  have  ap- 
pealed. 

The  first  inquiry  is  whether  or  not  the  circuit  court  erred  in 
the  decree  entered  by  it  on  November  29,  1887,  in  the  first  of 
these  causes.  It  is  contended  by  the  appellant,  the  Shenandoah 
Valley  R.  Co.,  as  well  as  by  the  Fidelity  Co.,  that  inasmuch  as 
the  contracts,  Nos.  2  and  3,  under  which  the  first  mortgage 
bonds  claimed  by  the  Improvement  Co.  were  delivered  or  paid 
to  it  by  the  Shenandoah  Valley  R.  Co.,  were  set  aside  and  de- 
clared void  by  the  decree  of  December  8,  1874,  of  the  circuit 
court  of  Clarke  county  in  the  suit  of  Jefferson  county  against 
said  improvement  company,  the  said  company  never  had  any 
right  or  title  to  said  bonds.  In  the  view  I  take  of  jhis  cause,  it 
is  unnecessary  to  consider  any  matter  connected  with  said  Jef- 
ferson county  suit.  The  record  shows  that  at  a  meeting  of  the 
stockholders  of  the  Central  Improvement  Co,  held  on  January 
2>  1873,  the  following  resolution  was  adopted  :  "  Resolved,  that 
the  president  and  treasurer  of  this  company  are  hereby  author- 
ized and  empowered  to  dispose  of  the  securities  receivable  by 
this  company  under  its  contract  with  the  Shenandoah  Valley 
R.  Co.,  on  such  terms  as  in  their  judgment  may  be  to  the  best 
interests  of  this  company."  So  far  as  the  minutes  of  this  corn- 
pany  show,  its  stockholders  had  but  three  meetings  after  this 
resolution  had  been  passed,  and  the  last  of  these  was  held  No- 
vember 4,  1875.  At  neither  of  these  meetings  was  the  authority 
conferred    by  the  aforesaid  resolution   revoked  or  withdrawn. 
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The  records  of  the  improvement  company  show  that  on  April 
2g,  1878,  and  prior  thereto,  Phillip  Collins  was  the  duly  elected 
and  acting  president  of  said  company,  and  C  W,  Mackeehan 
was  secretary  and  treasurer.  On  said  day  the  following  agree- 
ment was  executed  : 

"This  agreement,  made  this  29th  day  of  April,  A.  D.  1878, 
between  the  Shenandoah  Valley  R.  Co.,  of  the  first  part,  and 
the  Central  Improvement  Co.  of  the  second  part,  witnesseth : 
Whereas,  under  certain  contracts  heretofore  made  with  the 
Shenandoah  Valley  R.  Co.,  the  Central  Improvement  Co.  agreed 
to  build  the  said  Shenandoah  Valley  R.  from  Shepherds- 
town,  on  the  Potomac  river,  in  the  state  of  West  Virginia,  to  a 
point  of  connection  with  the  Chesapeake  &  Ohio  R.  near 
Staunton,  Va.,  being  a  distance  of  about  one  hundred  and 
thirty-three  miles  ;  and  whereas,  under  said  contracts,  a  large 
amount  of  grading  and  masonry  has  been  done  on  the  first 
seventy-five  miles  of  the  line  south  of  Shepherdstown ;  and 
whereas,  by  reason  of  the  financial  panic  of  1873,  the  further 
construction  of  said  road  had  ceased  up  to  this  time,  and  it  is 
now  the  desire  of  the  Shenandoah  Valley  R.  Co.  and  the  Cen- 
tral Improvement  Co.  that  the  bonds  and  other  securities  of 
the  Shenandoah  Valley  R.  Co.,  heretofore  paid  to  the  Central 
Improvement  Co.,  and  by  it  pledged  to  other  parties,  shall  be 
retired  and  canceled,  in  order  that  under  a  new  contract  with 
John  Satterlee  &  Co,  and  Alfred  Creveling  and  the  Shenandoah 
Valley  R.  Co.  may  be  carried  out  for  the  completion  of  said 
road  to  a  connection  with  the  Chesapeake  &  Ohio  R.,  and  in 
order  that  the  said  Central  Improvement  Co.  be  released 
from  all  liability  under  the  contracts  above  mentioned  :  Now, 
therefore,  this  ::greement  witnesseth  :  First.  That  the  securities 
heretofore  deposited  with  the  Pennsylvania  R.  Co.  for  the 
amount  advanced  to  the  Central  Improvement  Co.  by  the  Penn- 
sylvania R.  Co.  shall  be  surrendered  by  said  Pennsylvania  R.  Co. 
to  said  Shenandoah  Valley  R.  Co.;  the  Pennsylvania  R.  Co. 
agreeing  to  receive  in  exchange  therefor,  under  the  terms  of  an 
agreement  already  made  between  said  companies,  two  hundred 
and  fifty  thousand  dollars,  of  an  issue  of  five  hundred  thousand 
dollars,  six  per  c^nt  currency  second  mortgage  bonds  of  the 
Shenandoah  Valley  R.  Co..  subject  to  a  prior  lien  of  fifteen 
thousand  dollars  per  mile  of  first  mortgage  six  per  cent,  bonds, 
which  second  mortgage  bonds  the  said  Shenandoah  Valley  R. 
Co.  agrees  to  deliver  to  the  .said  Pennsylvania  R.  Co.,  under  the 
terms  of  the  agreement  herein  referred  to.  Second.  The  Central 
Improvement  Co.  agrees  to  deliver  to  the  Shenandoah  Valley 
R.  Co.  all  the  first  mortgage  bonds  of  the  Shenandoah  Valley 
R.  Co.  held  by  it,  which  were  received  underthe  contracts  afore- 
said.    Third.    The  Shenandoah  Valley  R.  Co.  also   agrees  to 
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issue  and  deliver  to  the  Central  Improvement  Co.  two  hundred 
and  fifty  thousand  dollars  of  the  second  mortgage  aforesaid,  in 
full  consideration  for  the  delivery  and  cancellation  of  the  secu- 
rities referred  to.  Fourth.  The  Shenandoah  Valley  R.  Co.  also 
agrees  to  issue  and  deliver  to  the  Central  Improvement  Co.,  in 
payment  for  the  amount  received  by  it  from  subscribers  to  its 
capital  stock  heretofore  expended  by  said  Central  Improvement 
Co.  in  the  gradation  of  the  line  above  mentioned,  the  amount 
paid  in  on  the  capital  stock  of  the  Central  Improvement  Co.', 
with  interest  amounting  to  the  sum  of ,  six  per  cent,  cur- 
rency income  bonds  of  said  Shenandoah  Valley  R.;  said 
bonils  to  be  taken  at  the  rate  of  fifty  cents  on  the  dollar,  to  be 
subject  only  to  the  first  and  second  mortgage  bonds  herein  men- 
tioned. Should  the  Central  Improvement  Co,,  or  any  of  the 
holders  of  the  above-mentioned  income  bonds  paid  out  under 
the  terms  of  this  contract,  elect  to  have  said  bonds  converted 
into  preferred  stock  of  the  Shenandoah  Valley  R.  Co.,  then  the 
Shenandoah  Valley  R,  Co.  agrees  to  issue  said  preferred  stock 
upon  the  written  request  of  the  said  Central  Improvement  Co, 
or  the  holders  thereof.  Fifth.  The  Shenandoah  Valley  R.  Co, 
agrees  to  release  the  Central  Improvement  Co.  from  all  dam- 
ages arising  from  breach  of  contract  above  mentioned,  and  con- 
sents  that  the  same  shall  be  declared  null  and  void.  Sixth. 
The  Central  Improvement  Co.  hereby  gives  its  full  consent  to 
the  delivery  by  the  Pennsylvania  R,  Co.,  and  all  other  holders 
of  securities  herein  mentioned,  to  the  Shenandoah  Valley  R, 
Co.,  of  the  securities  hereinbefore  referred  to,  and  held  by  the 
Pennsylvania  R,  Co.  and  others  as  collateral  for  advances  made 
from  time  to  time  to  said  Central  Improvement  Co. 

"  In  witness  whereof  the  parties  of  the  first  and  second  part 
hereunto  have  affixed  their  seals,  duly  attested,  day  and  year 
above  written. 

"William  Milnes,  Jr., 

"  Pres.  Shen.  Val.  R.  Co. 
[Seal  of  Shenandoah  Valley  R.  Co.] 

"  Phillip  Collins, 

"  Pres.  Central  Improvement  Co. 
[Seal  of  Central  Improvement  Co.] 

"Attest:  C.  W.  Mackeeh,\n,  Secretary  Central  Improve- 
ment Co.". 

It  is  proven  by  C.  W.  Mackeehan,  whose  name  is  signed  to 
said  agreement,  that  Phillip  Collins  was  at  the  time  the  presi- 
dent, and  that  he  was  the  secretary  and  treasurer,  4,tli,rltru 
and  that  he  and  Collins  signed  and  affixed  the  seal  necata  wn*- 
of  the  company  to  said  agreement  for  the  purpose  of  "•■*■ 
executing  it ;  that  they  fully  understood  the  facts,  and  regarded 
the  agreement  as  very  satisfactory  and  beneficial  to  the  im- 
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provement  company, — to  use  his  language,  they  thought  "  that 
it  was  a  godsend  to  the  improvement  company."  The  records 
of  the  company  do  not  show  any  other  express  authority  to  ex- 
ecute this  agreement  than  the  aforesaid  resolution  of  January  7, 
■1873;  nor  is  there  any  other  evidence  on  the  subject.  The  Shen- 
andoah Valley  R.  Co.  and  the  Fidelity  Co,  not  only  concede 
that  this  agreement  was  properly  and  legally  executed,  but  in- 
sist that  it  is  valid  and  binding  upon  both  the  Shenandoah  Val- 
ley R.  Co,  and  the  improvement  company.  The  only  question, 
then,  is  whether  or  not  the  improvement  company  is  bound  by 
this  agreement.  It  is  claimed  on  behalf  of  this  company  that 
the  aforesaid  resolution  authorized  the  president  and  treasurer 
to  act  for  it,  while  thi.s  agreement  is  executed  by  the  president, 
and-^ttested  by  the  secretary,  and  therefore  it  is  not  only  not 
an  exercise  of  the  power  conferred  by  the  resolution,  but  it  does 
not  purport  to  be  so,  and  in  fact  the  officers  who  executed  it 
did  not  intend  to  act  under  that  resolution.  It  is  proven  that 
Mackeehan,  at  the  time  he  executed  the  agreement,  was  both 
secretary  and  treasurer  of  the  company,  and  that  he  did  execute 
it  as  an  officer  of  the  company.  In  the  face  of  this  proof  it  is 
immaterial  in  what  form  he  executed  it.  It  would  be  extremely 
technical,  and  I  think  unwarrantable,  to  hold  that  a  paper,  duly 
signed  and  sealed  by  the  proper  officer,  should  be  held  invalid 
simply  because  he  failed  to  properly  add  to  his  signature  the 
proper  title  of  his  office,  and  especially  when,  as  in  this  case,  the 
officer  held  the  two  offices  in  the  same  company.  Nor  does  it  seem 
to  me  at  all  material  that  the  agreement  does  not  refer  to  the 
resolution,  or  that  the  officers  did  not  intend  to  execute  it  under 
said  resolution.  The  question  is  not  what  the  officers  believed 
or  intended  at  the  time,  but  what  they  did,  and  whether  they 
acted  within  the  authority  conferred  upon  them  ;  and  these  ques- 
tions must  be  determined  solely  and  entirely  by  the  act  or 
agreement  itself. 

The  rule  is  well  settled  that,  "  if  a  contract  purporting  to  be 
sealed  with  the  seal  of  a  corporation,  and   it  is  proven  to  be 

signed  and  executed  by  the  proper  agents,  the  pre- 
pTMiapiiDB  sumption  is  that  the  seal  was  regularly  affixed  bythe 
that  Mil  ai^  proper  authority ;  and  a  contract  under  seal,  executed 
■■tiraritr.        by  an  agent  withm  the  scope  of  his  appom ted  power, 

will  be  held  valid  and  binding  upon  the  corporation 
until  evidence  to  the  contrary  has  been  introduced."  Ang,  &  A. 
Corp,  §  224 ;  2  Mor.  Priv.  Corp.  g  617 ;  Smith  v.  Smith,  62  III. 
493.  497-  "  The  presumption  of  authority  to  affix  to  the  instru- 
ment the  seal  of  the  corporation  will  not  be  overcome  bythe 
mere  fact  that  no  vote  of  the  directors  authorizing  it  is  shown, 
since  it  is  often  the  case  that  large  powers  are  executed  By  cor- 
porate officers  with  the  tacit  approval  of  the  corporation."     1 
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Wat.  Corp.  §  96;    Northern  Cent.  R.  Co.  j:  Bastian,  15  Md. 
494. 

It  appears  in  proof  that  the  stockholders  of  the  improvement 
company  had  notice  of  this  agreement  as  early  as  July,  1879, 
and  that  they  acquiesced  in  it  until  the  filing  of  the 
amended  bill  in  this  cause,  in  April,  1885.  It  is  true,  *efl"i««"e» 
the  plaintiff  in  this  suit  avers  in  his  bill  that  he  did  '"■«"*'■•"• 
not  know  that  said  agreement  had  not  been  properly  executed 
and  honestly  carried  into  effect  until  after  he  had  filed  his  origi- 
nal bill,  in  December,  1 882 ;  but  this  did  not  relieve  him  from  the 
responsibility  of  acquiescence  in  said  agreement.  He  had  notice 
of  the  existence  of  the  agreement,  and  the  means  of  determining 
its  validity,  and  it  was  his  duty  to  do  so.  It  is  therefore  plain, 
under  the  authorities  above  cited,  that,  even  if  said  agreement 
was  executed  without  express  authority  from  the  stockholders 
or  directors  of  the  company,  the  plaintiff  in  this  suit,  as  well  as 
the  improvement  company,  is  estopped  to  question  or  deny  the 
authority  to  execute  it.  Trader  v,  Jarvis,  23  W.  Va.  108;  Field, 
Corp.  §  226;  Story,  Ag.  §  255. 

This  agreement  fully  explains  the  condition  of  the  improve- 
ment company,. and  the  circumstances  under  which  it  was  made; 
and,  considering  these  circumstances,  it  seems  to  me  that  it  was 
not  only  just,  but  liberal,  in  its  provisions  in  favor  of  the  im- 
provement company.  Its  operative  provisions  deal  with  two 
subjects :  First,  the  $250,000  of  bonds  that  had  been  placed  with 
the  Pennsylvania  R,  Co.  as  collateral  security ;  and,  second,  the 
$531,000  of  bonds  which  still  belonged  to  the  improvement  com- 
pany. In  respect  to  the  latter,  the  improvement  company  agrees 
to  dehver  to  the  Shenandoah  Valley  R.  Co.  said  $331,000  of 
bonds,  and  the  railroad  company  agrees,  in  consideration  thereof, 
to  issue  and  deliver  to  the  improvement  company  $250,000  of 
second  mortgage  bonds,  out  of  a  total  issue  of  $500,000,  subject 
to  a  first  mortgage  of  $15,000  per  mile,  and  also  to  issue  and  de- 
liver to  the  improvement  company  income  bonds  at  the  rate  of 
50  cents  on  the  dollar  to  an  amount  equal  to  the  paid-up  capital 
stock  of  said  improvement  company,  subject  to  the  lien  of  the 
aforesaid  first  and  second  mortgages,  and  also  to  release  the  im- 
provement company  from  all  damages  arising  from  the  breach 
of  the  contract  on  account  of  which  said  $781,000  had  been  de- 
livered to  it.  This  is  the  whole  purport  and  effect  of  said  agre^ 
ment,  so  far  as  it  relates  to  said  $781,000  of  bonds.  Therefore, 
whatever  may  be  the  fate  of  the  aforesaid  contracts,  Nos.  1,2,  and 
■3,  and  the  defects  in  the  title  to  the  bonds  originally  delivered 
under  the  same,  there  can  be  no  question  in  regard  to  the  tilte 
of  the  improvement  company  as  to  the  bonds  which  the  railroad 
company  bound  itself  to  deliver  to  said  company  under  the  said 
agreement  of  April  29,  1878,  provided  the  latter  agreement  is 
vaUd  and  enforceable.    That  it  is  a  valid  agreement,  I  think,  for 
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the  reasons  and  upon  the  authority  hereinbefore  given,  there 
can  be  no  question.  But  the  improvement  company  contends 
that  said  agreement  was  executory,  and  that  tlie  railroad  com- 
pany has  not  only  wholly  failed  to  perform  it,  but  that,  by  its 
subsequent  acts  and  conveyances,  it  has  entirely  disabled  itself 
to  perform  it  or  carry  it  into  execution.  Admitting  that  said 
agreement  is  executory,  it  does  not  necessarily  follow  that  it 
would  be  inoperative,  or  that  the  railroad  company,  by  its  sub- 
sequent acts,  has  disabled  itself  to  perform  it,  or  respond  in 
damages  for  its  failure  to  do  so.  A  simple  judgment  against 
the  railroad  company  for  damages  would  probably  be  worthless, 
and  could  not,  perhaps,  be  considered  as  a  sufficient  remedy  for 
its  failure  to  perform  said  agreement. 

The  real  question  presented,  therefore,  it  seems  to  me,  is 
whether  or  not  the  railroad  company  has  so  disabled  itself  or 
changed  its  condition  that,  on  account  of  the  intej^ening  rights 
of  others,  there  can  be  neither  a  specific  execution  of  said  agree- 
ment in  equity,  or  substantial  compensation  compelled  for  the 
failure  to  perform  it,  and  the  solution  of  this  question  depends 
upon  whether  or  not  the  Fidelity  Co.,  as  trustee  in  the  three 
subsisting  mortgages  executed  to  it  by  the  railroad  company, 
is  a  purchaser  for  value,  without  notice,  of  the  claim  or  rights 
of  the  improvement  company.  We  shall  therefore  proceed  to 
consider  that  question. 

It  is  a  well-settled  principle  of  law,  and  especially  in  this  state 
and  in  Virginia,  that  notice  to  a  trustee  is  notice  to  his  cestui  ^e 
trust.  Beverely  v.  Brooke,  2  Leigh  (Va.),  446 ;  French 
HHiMMtra*.  V.  Loyal  Co.,  5  Leigh  (Va.),  641;  Le  Neve  v.  Le 
IntnV»"'*  Neve,  2  Lead.  Gas.  Eq.  132,  145.  In  these  states 
trtiit.  a  trustee  is  always  treated  as  a  purchaser  for  value. 

Wickham  v.  Lewis,  13  Grat.  (Va.)  430 ;  Western  Min. 
Mfg.  Co.  V.  Peytona  C.  Coal  Co.,  8  W.  Va.  409.  "Notice  to 
trustees  under  an  ordinary  mortgage  deed  of  a  railroad  company 
is  notice  to  the  holders  of  the  bonds  secured  by  the  mortgage. 
Such  trustees  are  considered  in  the  light  of  agents  for  the  nego- 
tiating of  the  loan.  They  act  for  those  who  lend  their  money 
on  the  security  of  the  mortgage.  They  are  charged  with  the 
duty  of  protecting  the  interests  of  the  bondholders,  who  are  un- 
connected individuals,  having  no  ready  means  of  acting  together 
except  through  trustees  whom  the  law  appoints  to  act  for  them. 
Notice  to  the  trustees  is  held  to  aflfect  the 'title  in  their  hands 
with  reference  to  encumbrances  upon  the  trust  property.  Actual 
notice  to  the  trustees  of  a  prior  equitable  mortgage  is  notice  of 
it  to  the  bondholders,  who  therefore  take  their  bonds  subject  to 
the  legal  consequences  of  the  encumbrance."  Jones,  Ry.  Sec.  § 
363 ;  Pierce  v.  Emery,  33  N.  H.  484,  521  ;  Miller  v.  Rutland  & 
W.  R.  Co.,  36  Vt.  452. 
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What  is  sufficient  to  put  a  person  on  inquiry  is  considered  as 
conveying  notice,  for  the  law  imputes  a  personal  Eftet«fMti« 
knowledge  of  a  fact  of  which  the  exercise  of  common  that  mHwrij 
prudence  might  have  apprised  him.  When  a  sub-  »mmc«». 
sequent  purchaser  has  actual  notice  that  the  property  '*"**■ 
in  question  was  encumbered  or  affected,  he  is  charged  construc- 
tively with  notice  of  all  the  facts  and  instruments  to  the  knowl- 
edge of  which  he  would  have  been  led  by  an  inquiry  into  the 
encumbrance  or  other  circumstance  affecting  the  property  of 
which  he  had  notice.  2  Minor,  Inst,  889;  2  Bart.  Ch,  Pr.  1006; 
Booth  V.  Barnum,  9  Conn.  286. 

The  first  mortgage  executed  to  the  Fidelity  Co.  is  dated 
April  I,  1880,  and  was  recorded  on  April  7,  1880.  At  the  latter 
date  the  records  of  Jefferson  county  showed  the  following  facts 
in  respect  to  the  Shenandoah  Valley  R.  property:  (i)  The  mort- 
gage to  J.  Edgar  Thompson,  trustee,  dated  October  15,  1872; 
(2)  the  mortgage  to  the  Farmers'  Loan  &  Trust  Co.,  trustee, 
dated  January  i ,  1 879 ;  {3)  the  deed  releasing  the  aforesaid  mort- 
gage to  J.  Edgar  Thompson,  executed  by  W.  H.  Travers,  as 
substituted  trustee,  and  dated  August  25,  1879 ;  and  (4)  the  mort- 
gage to  W.  H.  Travers,  trustee,  dated  July  1,  1871,  but  not  de- 
livered until  September  1879.  At  the  time  the  mortgage  of 
January  r,  1879,  to  the  Farmers'  Loan  and  Trust  Co.  was  ex- 
ecuted and  recorded,  the  mortgage  of  October  15,  1872,  had  not 
been  released,  and,  as  a  legal  consequence,  the  Farmers'  Loan 
&  Trust  Co.  held  subject  to  the  lien  of  said  mortgage ;  for  it  is  a 
well-recognized  and  sound  principle  of  law  that  an  entry  of  satis- 
faction by  the  mortgagee,  after  he  has  parted  with  his  interest 
in  the  security,  will  not  discharge  the  mortgage  in  favor  of  one 
who  had  acquired  an  interest  in  the  land  before  the  discharge  was 
made.  Such  person  is  no  worse  off  than  he  supposed  himself  to 
be  when  he  acquired  his  interest ;  and  there  is  no  reason  in  equity 
why  the  person  really  entitled  to  the  mortgage  should  not  have 
the  benefit  of  it,  so  far  as  he  is  concerned.  2  Jones,  Mortg.  § 
957,  and  cases  cited.  But  this  is  not  all.  The  said  mortgage  of 
January  i,  1879,  contains  the  following  provision:  "Resolved, 
that  it  is  the  judgment  of  the  president  and  directors  of  the 
Shenandoah  Valley  R.  Co.  that  the  bonds  authorized  and  di- 
rected to  be  issued  by  the  president  and  board  of  directors  on 
the  I2lh  day  of  October,  1872,  ...  be  reduced  to  the  sum  of 
$2,2^0,000,  .  .  .  and  that  said  bonds  be  secured  by  a  first  mort- 
gage, ...  to  be  executed  and  delivered  to  the  Farmers'  Loan 
&  Trust  Co."  Thus  we  have  an  express  declaration  upon  the 
face  of  this  mortgage  that  the  bonds  to  be  issued  under  it  are 
to  take  up  and  secure  the  bonds  which  had  been  issued  under 
the  said  mortgage  of  October  15,  1872.  The  recordation  of  this 
mortgage  was  notice  of  this  fact,  not  only  to  the  Farmers'  Loan 
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&  Trust  Co.,  the  trustee  therein,  but  to  W.  H.  Travers,  trustee 
in  the  deed  of  September,  1879,  and  the  Fidelity  Co.,  as  trustee 
in  the  subsequent  mortgages  on  the  same  property.  Tysen  v. 
Wabash,  St.  L.  &  P.  R.  Co.,  13  Am.  &  Eng.  R.  Cas.  134,  and  cases 
cited  in  note  p.  138,  In  the  mortgage  to  W.  H.  Travers,  trustee, 
dated  July  i,  1871,  but  not  delivered  until  September,  1879,  is 
this  recital:  "And  be  it  further  resolved,  that  the  following  in- 
dorsement, to  be  signed  by  the  president  and  secretary,  be  made 
upon  the  bonds :  'This  bond,  and  the  mortgage  to  secure  the 
payment  of  the  same,  although  dated  the  first  day  of  July,  1871, 
were  not  actually  delivered  until  after  the  making  and  issuing  of 
a  series  of  bonds  of  the  Shenandoah  Valley  R.  Co.,  amounting 
to  $2,250,000,  dated  January  i,  1879.  and  secured  by  a  first 
mortgage  upon  the  property  and  franchises  of  the  Shenandoah 
Valley  R.  Co.,  of  even  date  therewith,  and  duly  recorded,  which 
bonds  and  mortgage  of  January  i,  1879,  were  issued  in  substitu- 
tion of  the  bonds  and  mortgage  dated  October  15,  1872;  and 
the  mortgage  to  secure  the  payment  of  this  bond  is  subject  to 
the  said  first  mortgage  on  January  I,  1879.'"  This  recital  of 
record,  as  a  part  of  this  mortgage,  was  notice,  not  only  to  W. 
H.  Travers,  the  trustee  therein,  but  to  the  Fidelity  Co.,  and  all 
other  subsequent  mortgagees  or  purchasers,  that  both  this 
mortgage  and  the  aforesaid  mortgage  of  January  1,  1879, 
were  made  subject  to,  and  in  part  for  the  purpose  of  taking  up, 
the  bonds  issued  under  the  prior  mortgages  of  October  1 5,  1872, 
by  the  substitution  of  the  bonds  to  be  issued  under  it  fbr  the 
bonds  secured  by  said  mortgage  of  October  15,  1872.  The  mort- 
gage of  April  I,  18S0,  executed  to  the  appellee,  the  Fidelity  Co., 
as  trustee,  contains  the  following  recital:  "And  it  is  further  re- 
solved, that  the  board  of  directors  be  and  they  are  hereby 
fully  authorized  and  empowered  to  negotiate  with,  and  make 
such  contracts  or  agreements  with,  the  bondholders  secured 
under  the  said  mortgage  of  January  i,  1879,  ^^^  the  trustees 
thereof,  with  the  bondholders  secured  under  the  second  mort- 
gage of  July  I,  1871;  and  the  trustee  thereof,  and  with  the 
holders  of  the  different  bonds,  and  with  other  creditors  of  and 
claimants  against  the  company,  or  with  either  or  any  of  them, 
upon  such  terms  and  conditions  as  the  board  of  directors  may 
deem  proper,  for  the  purpose  of  retiring  and  cancelling  the  bonds 
issued  under  the  said  mortgages,  and  obtaining  a  satisfaction 
and  release  of  said  mortgages,  and  retiring  and  cancelling  the 
different  bonds  and  other  indebtedness  of  the  company,  or  for 
any  of  these  purposes,  and  to  make,  execute,  and  deliver  such 
instrument  or  intruments  in  writing  as  may  be  deemed  expedient 
to  effect  these  or  any  of  these  purposes.  And  it  is  further  re- 
solved, that  for  the  purpose  of  retiring  and  cancelling  the  bonds 
issued  under  the  security  of  the  second  mortgage,  dated  July  l. 
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1871,  and  obtaining  a  satisfaction  and  release  of  the  same  for 
the  purpose  of  retiring  any  other  bonds  now  issued  and  outstand- 
ing, and  to  settle  other  indebtedness  of  the  company,  or  for  any 
of  these  purposes,  if  in  the  opinion  of  the  board  of  directors  it 
should  be  deemed  advisable  so  to  do,  and  for  the  purpose  of  en- 
abling the  company  to  increase  the  facilities  for  a  speedy  com- 
pletion of  the  road,  and  a'ftecting  the  purposes  of  its  incorpo- 
ration, the  board  of  directors  are  fully  authorized  and  empowered, 
and  have  and  hereby  are  given  the  consent  of  the  stockholders 
of  this  company,  to  create,  issue,  and  negotiate  the  certificates 
of  loans  or  bonds  of  this  company,  coupon  or  otherwise.  .  .  . 
And  provided,  further,  that  the  first  bonds  issued  under  this 
resolution  shall  be  used  by  the  trustees  for  the  purpose  of  ex- 
changing the  same  with  and  cancelling  the  bonds  issued,  and 
which  may  hereafter  be  issued,  under  the  said  first  mortgage  of 
January  1,  1879,  to  the  Farmers'  Loan  &  Trust  Co.  of  New 
York." 

These  recitals  declare  distinctly,  not  only  that  the  bonds  to 
be  issued  under  this  mortgage  are,  so  far  as  may  be  necessary 
for  the  purpose,  to  be  substituted  for  and  used  to  cancel  and 
retire  the  bonds  theretofore  issued  under  the  said  mortgages  of 
January  i,  1879,  and  July  i,  1871  (September,  1879),  t*"^  "  fo"" 
the  purpose  of  retiring  any  other  bonds  now  issued  and  out- 
standing, and  to  settle  other  indebtedness  of  the  company ;"  and 
"that  the  first  bonds  issued  under  this  resolution  [mortgage] 
shall  be  used  by  the  trustees  for  the  purpose  of  exchanging  the 
same  with  and  cancelling  the  bonds  issued,  and  ■which  may  here- 
after be  issued,  under  the  said  mortgage  of  Jan.  i,  1879."  This 
deed  was  recorded  on  April  7,  1880,  while  the  deed  releasing 
the  aforesaid  mortgage  of  January  i,  1879,  was  not  recorded 
until  November  24,  1880,  more  than  seven  months  there- 
after. This  fact  makes  the  above  italicised  words,  "which 
may  hereafter  be  issued,"  significant,  because  the  mortgage  of 
January  i,  1879,  to  which  those  words  refer,  expressly  provided 
that  the  bonds  to  be  issued  under  it  were  to  be  used  to  reduce 
and  secure  the  bonds  issued  under  the  mortgage  of  October  1 5, 

1872,  It  is  hardly  possible  that,  at  the  time  when  the  mortgage 
of  April  I,  1880,  was  executed,  it  was  contemplated  that  any 
bonds  would  be  thereafter  issued  under  the  mortgage  of  Janu 
ary  i,  1879,  ^o"*  ^^  \o%x\  of  money,  or  to  be  sold  on  the  market ; 
but  it  is  very  probable,  as  the  holders  of  the  bonds  under  the 
mortgage  of  October  15,  1872,  were  entitled  to  have  their  bonds 
exchanged  for  bonds  to  be  issued  under  the  said  mortgage  of 
January  i,  1879,  that  it  was  contemplated  by  the  parties  to  the 
mortgagf;of  April  i,  18S0,  that  bonds  might  be  thereafter  issued 
under  the  mortgage  of  January  1,  1879,  in  exchange  for  bonds 
issued  under  the  mortgage  of  October  15,  1872,  and  it  was  these 
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bonds,  so  thereafter  issued  in  exchange,  that  the  trustees  in  the 
deed  of  April  i,  1880,  were  to  take  up.  This  fact  and  purpose, 
appearing  upon  the  face  of  the  mortgag«  to  the  Fidelity  Co. 
was  of  course  notice  to  it.  It  therefore  seems  clear  that 
the  Fidelity  Co.  is  chargeable  with  notice,  by  the  records 
under  which  it  claims  title,  that  the  holders  of  bonds  issued 
under  the  said  mortgage  of  October  15,  1872,  have  a  prior  lien 
on  the,  railroad  property  in  said  mortgage  mentioned,  unless 
said  lien  has  been  either  legally  released  or  equitably  barred,  as 
against  the  rights  of  the  Fidelity  Co.  I  think  it  may  be 
assumed  as  a  legal  proposition,  which  will  not  be  controverted 
or  denied,  that  unless  the  deed  of  August  25,  1879,  executed  by 
W,  H.  Travers,  as  substituted  trustee,  releasing  the  mortgage 
of  October  15,  1872,  operated  to  exempt  the  Fidelity  Co. 
from  notice,  or  any  liability  for  the  bonds  issued  under  said 
mortgage,  then  the  said  company  is  not  entitled  to  the  position 
of  a  purchaser  without  notice,  as  against  the  claim  of  the  Cen- 
tral Improvement  Co..  The  said  mortgage  of  October  15, 
1872,  provided  that,  in  the  event  of  the  death  of  the  trustee 
therein  named,  the  grantor  should  have  the  authority  to  appoint 
his  successor.  It  seems  to  me,  therefore,  that  the  substitution 
of  W.  H,  Travers  as  trustee  therein  for  J.  Edgar  Thompson, 
deceased,  was  a  legal  exercise  of  that  authority,  and  conferred 
upon  said  T* ravers  all  the  powers  possessed  by  said  Thompson  as 
trustee  therein. 

The  only  provision  in  the  said  mortgage  of  October  15,  1872, 
which  can  be  construed  into  an  authority  to  the  trustee  to  release 
the  same,  under  any  conditions  or  circumstances,  is 
tniiMton-  that  contained  in  the  proviso  declaring  "that  if 
iMHiiart-  the  party  of  the  first  part  .  .  .  shall  and  do  well 
""'  and  truly  pay  or  cause  to  be  paid  unto  the  person 

or  persons,  bodies  politic  or  corporate,  who  shall  become  the 
holders  of  the  bonds  intended  to  be  secured  hereby,  the  several 
respective  sums  expressed  therein,  .  .  ,  according  to  the  pro- 
visions of  said  bonds,  .  .  .  then  and  from  thenceforth  as  well 
this  present  indenture  ...  as  the  said  recited  obligations 
shall  become  void  and  of  no  effect,  .  .  .  and  satisfaction  shall 
be  forthwith  duly  entered  by  the  said  trustee  or  trustees,  for  uk 
time  being,  upon  the  record  of  this  indenture  of  mortgage." 
This  proviso  is  a  positive  contract  between  the  grantor,  the 
trustee,  and  the  bondholders,  and  contains  the  only  authority 
upon  which  the  trustee  can  release  the  mortgage.  The  manner 
of  exercising  this  authority  is  limited  by  the  contract  to  the  _ 
simple  entry  of  satisfaction  by  the  trustee  upon  the  record 
of  the  mortgage.  But  even  if  this  power  could  be  properly 
exercised  by  the  execution  of  a  deed  of  release,  as  was 
done  in  this  instance,  it  could   only   be   done   upon   the  con* 


DigiLizedbyGoOglc 


COKTRACT  OF  CORPORATION—VAI.IDITV.  693 

dition  precedent  prescribed  in  the  contract  or  mortgage  it- 
self, that  is,  upon  the  payment  of  the  bonds  to  the  holders 
thereof;  arid  aijy  release  or  attempt  to  release  the  mortgage 
by  the  trustee,  whatever  may  be  its  form,  if  executed  be- 
fore the  happening  of  or  compliance  with  this  condition,  is  abso- 
lutely null  and  void ;  and  a  subsequent  purchaser  must  at  his 
peril  ascertain  whether  or  not  this  condition  has  been  performed. 
2  Minor,  Inst.  209,  257;  2  Perry,  Trusts,  §783;  Jackson  v. 
L'goOi  3  Leigh  (Va.),  161  ;  Raper  v.  Sanders,  21  Grat.  (Va.)  60. 
The  trustee  can  only  do  with  the  trust  property  what  the  deed, 
either  in  express  terms  or  by  necessary  implication,  authorizes 
him  to  do,  Seborn  v.  Beckwith,  30  W,  Va.  774;  Mundy  v. 
Vawter,  3  Grat.  (Va.)  518  ;  Heth  v.  Richmond;  F.  &  C.  R.  Co., 
4  Grat.  (Va.)  482.  "When  a  recorded  mortgage  is  discharged 
by  a  person  other  than  the  mortgagee,  the  person  paying  the 
money,  and  all  subsequent  purchasers  as  well,  are  bound  to  in- 
quire what  authority  he  had  to  discharge  it,  and  are  chargeable 
with  notice  of  such  facts  as  by  proper  inquiry  might  have  been 
ascertained.  ...  A  mortgagee,  with  notice  that  a  prior  mort- 
gage has  been  improperly  discharged  without  being  satisfied, 
still  hold,  subject  to  that  mortgage  as  much  as  if  no  dis. 
chaise  had  been  made.  If,  for  instance,  he  has  noticethat  the 
prior  mortgage  has  been  assigned  as  collateral  security,  and  the 
assignment,  not  being  recorded,  the  assignor  enters  satisfaction 
of  it  on  record,  this  does  not  deprive  the  assigneeof  his  priority 
of  claim.  The  discharge,  however,  would  bar  all  equitable 
rights  of  the  assignor,  and  the  assignee  could  recover  only  to  the 
extent  of  his  actual  interest  in  the  mortgage."  2  Jones,  Mortg. 
§957 ;  Swarthout  v.  Curtis,  5  N.  Y.  301. 

The  said  deed  of  release  of  August  25,  1879,  after  reciting 
the  provisions  of  the  mortgage  of  October  15,  1872, 
and  the  fact  that  the  Shenandoah  Valley  R.  Co.  had  ^ "''•*• 
executed  the  mortgage  of  January  i,  1879,  to  the 
Farmers'  Loan  &  Trust  Co.  to  secure  $2,250,000  of  bonds,  con- 
tains the  following  provision  :  "And  whereas,  there  have  been 
surrendered  to  the  said  party  hereto  of  the  first  part,  the  trustee 
substituted  as  aforesaid,  all  of  the  bonds,  as  well  those  issued  as 
those  executed,  but  not  issued  under  and  in  pursuance  of  the  terms 
of  the  said  mortgage,  bearing  date  October  1 5,  1 872,  for  cancella- 
tion ;  and  whereas,  the  said  trustee  hath  cancelled  and  destroyed 
al!  of  the  said  bonds,  numbering  three  thousand  seven  hundred 
304  lifty,  each  for  one  thousand  dollars,  amounting  in  all  to  the 
sum  of  $3,750,000,  being  the  whole  number  and  amount  of  bonds 
sAired  by  the  said  mortgage  deed  dated  October  15,  1872,  and 
hath  cancelled  also  and  destroyed  all  coupon  attached  to  and  de- 
tached from  the  said  bonds,  and  that  in  any  wise  and  at  any  time 
belonging  to  the  said  bonds :  Now,  in  consideration  of  the  prem- 
S8  A.  A  E.  R.  Cas.  -88 
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ises,  and  of  the  payment  of  the  sum  of  five  dollars  by  the  party 
of  the  second  part  to  the  party  of  the  first  part,  the  said  Wil- 
liam H,  Travers,  by  virtue  of  the  authority  vested  in  him  as  sub- 
stituted trustee,  as  aforesaid,  by  the  said  mortgage  deed,  bear- 
ing date  the  fifteenth  day  of  October,  1872,  and  in  discharge  of 
the  trust  therein  reposed  in  the  trustee  named  therein,  and  his 
successor  and  successors,  doth  grant,  remise,  release,  surrender, 
assign,  and  set  over  unto  the  Shenandoah  Valley  R,  Co.  all  the 
right,  title,  interest,  property,  and  estate  granted  and  conveyed 
by  the  mortgage  deed  bearing  date  as  last  mentioned,  and  re- 
corded as  aforesaid,  and  to  which  reference  is  hereby  expressly 
made  for  a  description  of  the  same,  to  the  intent  that  all  the 
right,  title,  interest,  property,  and  estate  of  the  said  Shenandoah 
Valiey  R.  Co.,  granted  as  aforesoid,  may  be  discharged  from  the 
said  mortgage."  It  will  be  observed  that  the  words  "  surren- 
dered," "  cancelled,"  and  "  destroyed  "  are  used  in  this  provision 
of  the  deed,  but  it  is  nowhere  stated  therein  that  the  bonds 
secured  in  the  mortgage  of  October  15,  1872,  had  :)een  either 
paid  or  satisfied.  It  will  also  be  noted  that  it  is  not  stated  by 
whom  the  bonds  "  had  been  surrendered," — whether  by  the  own- 
ers or  holders  or  some  unauthorized  person.  It  becomes  there- 
fore important  to  inquire  into  the  facts  and  circumstances  under 
which  said  bonds  were  "  surrendered,"  because  the  cancellation 
of  a  mortgage  on  the  record  is  only  prima /aete  evidence  of  its 
dischai^e,  and  the  owner  may  prove  that  the  cancellation  was 
done  by  fraud,  accident,  or  mistake,  and,  if  he  does  this,  his 
rights  under  the  mortgage  will  not  be  affected  by  the  improper 
cancellation  of  it.  Heyder  v.  Excelsior  B.  L.  Assoc,  42  N.  J. 
Eq.  403;  Kennicott  v.  Board  of  Supervisors,  16  Wall,  (U.  S.) 
469;  Harris  f.  Cook,  28  N,  J.  Eq.  345.  "A  release  executed 
by  a  trustee  in  a  deed  of  trust,  without  the  authority  of  the 
cestui  que  trust,  and  without  having  received  payment  of  the  debt 
secured,  does  not  discharge  the  lien."  2  Jones,  Mortg.  §  957 ; 
Lakenan  v.  Robards,  9  Mo.  App.  179. 

The  circumstances  under  which  the  $531,000  of  bonds  of  the 
Central  Improvement  Co.  were  "surrendered"  and  destroyed 
appears  by  the  record  to  be  as  follows :  The  office 
Sorraitn-af  ^f  tjjg  improvement  company  in  the  city  of  Phila- 
delphia was  kept  in  the  office  of  the  Pennsylvania 
R.  Co.  The  said  $531,000  of  bonds  had  been  put  in  the  safe  of 
the  improvement  company  in  said  office  by  J.  P.  Green,  the  then 
treasurer  of  the  company.  Green  resigned,  and  turned  the 
bonds  over  to  his  successor,  J.  H.  Mackeehan,  who  died,  and 
was  in  the  year  1877  succeeded  as  treasurer  by  his  brother,  C. 
W.  Mackeehan,  who  held  said  office  until  after  1880.  The  bonds 
remained  in  safe,  and  it  seems  that  C.  W.  Mackeehan  was  never 
informed  that  they  were  there.     After  the  aforesaid  agreement 
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of  April  29,  1878,  had  been  executed,  and  a  duplicate  copy 
thereof  delivered  to  the  railroad  company,  and  only  a  few  days 
after  W.  H.  Travers  had  been  made  substituted  trustee  in  the 
said  mortgage  of  October  15,  1872  (the  appointment  of  said 
Travers  having  been  made  on  December  6,  187S),  the  said 
Travers,  accompanied  by  U.  L.  Boyce,  the  vice-president  of  the 
railroad  company,  went  to  the  office  in  which  said  bonds  were 
kept,  where  they  found  J.  P.  Green,  a  vice-president  of  the 
Pennsylvania  R.  Co.,  but  who  had  no  authority  or  control  over 
the  said  bonds,  took  possession  of  the  said  $531,000  of  bonds, 
and  destroyed  them,  together  with  all  the  other  bonds  issued 
under  the  said  mortgage  of  October  15,  1872.  J.  P.  Green,  in 
answer  to  the  question,  "  Under  what  circumstances  were  these 
bonds  destroyed  ?"  deposes :  "My  understanding  was,  at  the 
time,  it  was  in  pursuance  of  an  arrangement  between  the  Cen- 
tral Improvement  Co.  and  the  Shenandoah  Valley  R.  Co.,  by 
which  all  of  the  old  first  mortgage  bonds  were  to  be  destroyed, 
and  new  bonds  take  their  place."  And  the  said  Travers,  in 
reply  to  the  same  question,  deposes:  "  I  had  known  that  nego- 
tiations were  going  on  between  the  Shenandoah  Valley  R.  Co. 
and  the  Central  Improvement  Co.,  to  whom  a  portion  of  these 
bonds  have  been  delivered,  to  reUeve  the  road  from  the  encum- 
brance of  the  mortgage  of  igth  of  October,  1872,  and  I  was  ad- 
vised of  the  fact  that  those  bonds  had  been  surrendered,  or 
were  under  the  control  of  the  Central  Improvement  Co.,  and 
were  ready  for  cancellation  and  destruction.  Under  that 
arrangement,  and  being  so  advised,  I  went  to  the  office  of  the 
Central  Improvement  Co.  and  the  Pennsylvania  R.  Co.,  and 
found  them  there  in  the  possession  of  Mr.  Green.  I  examined 
them,  and  found  that  they  were  all  there,  as  described  and 
called  for  in  the  deed  of  trust  of  October  15,  1872,  together  with 
all  the  coupons  attached, — and  some  of  them  probably  had  been 
detached, — and  they  were  destroyed  in  mypresence  and  with  my 
assistance."  Mr.  Travers  also  testified  that  he  was  at  the  time 
a  stockholder,  director,  and  general  counsel  for  the  railroad  com- 
pany. 

It  is  impossible  to  assert  or  believe,  in  the  presence  of  these 
facts,  and  others  appearing  in  the  record,  that  Mr.  Travers  did 
not  take  possession  of  and  destroy  said  bonds  Of  the  improve- 
ment company  under  and  upon  the  authority  contained  in  the 
aforesaid  agreement  of  April  29,  1878,  and  upon  that  authority 
alone.  Any  other  conclusion  would  place  Mr,  Travers  in  the 
position  of  having  destroyed  them  without  any  right  whatever 
to  do  so ;  for  there  is  not  a  particle  of  evidence  that  he  had  any 
other  authority.  Having  destroyed  said  bonds  under  the  au- 
thority conferred  by  said  agreement,  Mr.  Travers,  of  course, 
knew  its  contents.  By  the  terms  of  said  agreement, — which  the 
Fidelity  Co.  admits,  and   insists   is   a   valid  and   binding   con- 
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tract, — the  improvement  company  agreed  to  surrender  and  de- 
liver to  the  railroad  company  the  said  $531,000  of  bonds,  in  con- 
aderation  of  the  issuing  and  delivery  to  it  by  the  railroad  com- 
pany of  certain  second  mortgage  and  income  bonds  therein  speci- 
fied. The  surrender  of  the  bonds  held  by  the  improvement 
company,  and  the  delivery  of  the  bonds  to  be  given  in  exchange 
therefor  by  the  railroad  company,  were  to  be  dependent  or  con- 
Current  acts.  If  they  were  not  both  performed  at  the  same 
time,  the  performance  of  its  part  by  either  company  Imposed  an 
immediate  obligation  on  the  other  to  perform  its  part.  It  there- 
fore  appears  that  the  railroad  company,  by  U.  L.  Boyce,  its  vice- 
president,  and  W.  H.  Travers,  the  substituted  trustee  in  the 
mortgage  of  October  15,  1872,  assumed  the  responsibility  of  per- 
forming, and  did  perform,  for  the  improvement  company,  its 
part  of  said  agreement  without  its  knowledge  or  assistance. 
Whatever  might  be  said  by  the  improvement  company  as  to  the 
propriety  and  good  faith  of  this  transaction,  it  is  certain  that 
neither  the  railroad  company  nor  W.  H.  Travers,  the  trustee, 
can  question  or  deny  that  it  was,  in  effect,  a  full  and  complete 
performance  on  the  part  of  the  improvement  company  of  its  part 
-  of  said  agreement,  and  that  it  thereby  became,  ^o  ixstattti,  en- 
titled Jo  the  substituted  bonds  provided  for  therein.  Of  this 
fact  both  the  railroad  company  and  W.  H,  Travers  were  of  neces- 
sity fully  informed. 

It  is  thus  apparent  that  the  word  "  surrendered  "  was  advised- 
ly used  in  reference  to  these  bonds  by  Mr.  Travers  in  the  deed 
of  release  of  August  25,  1879.  We  have  now  shown  that  the 
"  surrender  "  of  said  bonds  was  upon  the  authority  of  an  agree- 
ment, and  under  circumstances  which  made  it  the  duty  of  the 
trustee  to  see  that  the  bonds  due  to  the  improvement  company, 
by  virtue  of  said  agreement,  were  delivered  to  it,  or  at  least  to 
give  notice  to  subsequent  purchasers  of  the  fact  that  said  com- 
pany was  entitled  to  said  bonds.  It  must  therefore  be  presumed 
that,  if  he  did  not  perform  this  duty  by  giving  such  notice  to 
the  Fidelity  Co.  and  the  other  subsequent  purchasers,  he 
certainly  would  have  informed  them  of  all  the  facts  if  inquiry 
had  been  made  of  him.  Caylus  v.  New  York,  etc.,  R.  Co.,  10 
Hun  {N.  Y.),  29s;  Acer  v.  Westcott,  I  Lans.  (N.  Y.)  193;  i 
Story,  Eq.  Jur.  §  399.  Was  there  anything  upon  the  records, 
or  in  the  circumstances  of  the  transaction,  which  made  it 
the  duty  of  the  Fidelity  Co.,   as  a  subsequent   purchaser,  to 

make  this  inquiry?  As  we  have  seen,  the  only  con- 
ttrCfcu"**'"  "^it^'on  upon  which  the  trustee  was  authorized  to  re- 
■kkciMniiT  lease  the  mortgage  of  October  1 5,  1872,  was  upon  the 
utsvama-     (^ue  payment  of  all  the  bonds  therein  secured  to  the 

holders  thereof.  Now,  in  the  search  which  the  Fi- 
delity Co.  was  legally  bound  to  make  when  it  read  the  mort- 
gage and  then  found  in  the  deed  purporting  to   release  that 
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mortg^e  the  word  "surrender"  instead  of  "  payment"  or  "sat- 
isfaction," would  it  not  have  been  an  act  required  by  the  most 
ordinary  prudence  and  diligence  for  It  to  have  gone  to  Mr, 
Travers,  the  trustee,  who  had  used  that  word  in  executing  the 
release,  and  have  made  of  him  the  inquiries  by  whom  and  un 
der  what  circumstances  were  said  bonds  "surrendered"?  In 
addition,  the  Fidelity  Co,  knew  from  the  records  through 
which  it  claims  title  that  the  prior  mortgages  of  January  i,  1879, 
and  of  September,  1879,  had  been  executed  to  take  up  the  bonds 
issued  and  outstanding  under  the  mortgage  of  October  15, 1872, 
and  that  its  mortgage  of  April  i,  1880,  was,  in  turn,  executed  to 
take  up  the  bonds  then  or  thereafter  issued  under  said  mortgage 
of  January  i,  1879.  Wade,  Notice,  §§308,  309;  Taylor  v.  King, 
6  Munf.  (Va.)  358 ;  Briscoe  v.  Ashby,  24  Grat.  (Va.)  454  ;  Coles 
V.  Withers,  33  Grat.  (Va.)  201.  And,  of  necessity,  it  must  also 
have  known  that  the  Shenandoah  Valley  Railroad  was  at  the 
time,  if  not  insolvent,  not  plethoric  with  money  to  pay  of?  its 
bonds  before  maturity,  and  that  it  was  not  likely  that  the  holders 
would  gratuitously  surrender  their  first  mortgage  bonds  to  the 
company  or  its  trustee  ;  and  especially  so  in  the  face  of  the  fact 
that  the  company  was  then  using  its  utmost  efforts  to  borrow 
money,  and  shingling  over  its  property  with  new  mortgages  for 
that  purpose.  It  seems  to  me  that  if  these  facts  and  circum- 
stances were  not  sufficient  to  excite  diligence  and  invoke  inquiry 
from  the  most  careless,  then  nothing  in  reason  could  be  expected 
to  do  so,  "A  party  wilfully  closing  his  eyes  against  the  lights 
to  which  his  attention  has  been  directed,  and  which,  if  followed, 
would  lead  to  a  knowledge  of  all  the  facts,  is  chargeable  with 
notice  of  every  fact  that  he  could  have  obtained  by  the  exercise 
of  reasonable  diligence,  .  .  ,  The  limit  of  inquiry  necessary  in 
any  case  Is  that  required  by  the  use  of  reasonable  diligence. 
What  is  reasonable  diligence  cannot  be  determined  by  any  gen- 
eral rule,  but  must  vary  with  the  circumstances  of  each  case." 
I  Jones,  Mortg.  §  596.  The  circumstances  in  this  cause,  it  seems 
to  me,  are  entirely  sufficient  to  have  put  the  Fidelity  Co, 
on  inquiry  as  to  the  terms  and  conditions  by  whom  the  bonds  of 
the  improvement  companywere  surrendered;  and  if  this  inquiry 
had  been  made  of  the  trustee,  W,  H,  Travers,  it  would  have 
been  informed  that  they  had  been  taken  possession  of  by  him, 
and  destroyed,  under  the  said  agreement  of  April  29,  1878,  and 
this  agreement  would  have  given  it  notice  of  the  equitable  lien 
of  said  company.  Burwell  v.  Fauber,  21  Grat.  (Va.)  463  ;  Long 
V.  Weller,  29  Grat.  (Va.)  353  ;  Watts  v.  Kinney,  3  Leigh  (Va.), 
293,296;  Association  If.  Thompson,  31  N.  J.  Eq.  536;  Swart- 
houtv  .Curtis,  5  N.  Y.  301,  309;  Clallin  7'.  South  Carolina  R.  Co., 
8  Fed.  Rep,  1 18,  4  Am.  &  Eng.  R.  Cas.  231  {  Brush  v.  Ware, 
15  Pet,  (U.  S.)  93;  Roberts  v.   Halstead,  9  Pa.  St.  32.     lam 
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therefore  of  opinion  that  the  Fidelity  Co.  is  not  a  purchaser 
without  notice  as  to  the  said  equitable  lien  of  the  improve- 
ment company. 

Having  reached  this  conclusion,  it  is  apparent  there  is  no 
foundation  for  the  contention  of  the  improvement  company  that 
the  railroad  company  has  disabled  itself  by  subsequent  mort- 
gages from  performing  its  part  of  the  said  agreement  of  April 
2g,  1878.  All  these  mortgages  are  subordinate  to  the  claim  of 
the  improvementcompanyunder  said  agreement;  and  said  claim 
may  be  enforced,  not  only  against  the  railroad  company,  but 
against  those  claiming  under  said  mortgages  as  well.  I  think  it 
better  to  abstain  at  this  time  from  indicating  the  manner  in 
which  this  equitable  lien  of  the  improvement  company  ought  to 
be  Enforced,  or  the  specific  form  of  the  relief  to  be  granted  in  that 
behalf  under  the  peculiar  circumstances  of  this  cause,  for  the 
reason  that  none  of  these  matters  were  considered  or  passed  up. 
on  by  the  circuit  court,  nor  were  they  discussed  by  counsel  in 
the  argument  before  this  court.  From  what  has  already  been 
said,  and  from  the  facts  appearing  in  the  record,  it  is  not  appre- 
hended there  can  be  any  serious  difficulty  in  settling  these  ques- 
tions. It  seems  to  me  the  objections  made  by  the  Fidelity 
Co.  to  the  right  of  the  improvement  company  to  intervene 
in  this  cause  are  not  well  taken.  While  it  is  true  the  decision  in 
MuUer  v.  Dows,  94  U.  S.  444,  and  other  cases  hold  that  the  rail- 
road property  in  this  state  could  have  been  sold  in  the  Roanoke 
city  suit,  still,  as  the  railroad  company  is  a  domestic  corporation 
of  this  state  as  well  as  Virginia,  and  the  plaintiff,  the  Fidelity 
Co.,  has  elected  to  invoke  the  jurisdiction  of  a  court  in  this 
state  in  aid  of  its  suit  in  Roanoke  city,  I  do  not  think  it  can  ex- 
clude the  creditors  of  the  railroad  company  from  intervening  in 
either  court.  In  the  view  we  have  taken  of  the  rights  of  the  im- 
provement company  in  this  cause,  the  question  of  laches  does  not 
apply.  It  appears  from  the  amended  bill  in  the  Crumlish  suit 
that  the  plaintiff  never  discovered  until  after  December,  1882, 
that  there  was  any  adverse  claim  or  denial  of  the  right  of  the  im- 
provement company  to  the  bonds  which  it  was  entitled  to  under 
the  agreement  of  April  29,  1878,  It  also  appears  in  the  record 
that  all  the  bonds  issuable  under  the  mortgage  of  April  i,  1880, 
had  been  negotiated  in  1881,  before  said  discovery  was  made; 
and  consequently,  even  if  the  holders  under  that  mortgage  were 
not  purchasers  with  notice,  any  delay,  after  they  had  invested 
their  money  in  1881,  could  not  be  to  their  prejudice.  It  there- 
fore seems  to  me,  for  this  reason,  and  others  so  apparent  in  the 
record  as  to  require  no  discussion,  that  the  defence  of  laches 
must  be  overruled. 

For  the  reasons  stated  I  am  of  opinion  that  both  the  decrees 
appealed  from  in  these  causes  must  be  reversed, — that  of  Novem- 
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ber'29,  1887,  at  the  costs  of  J.  Garland  Hurst,  administrator,  etc., 
tne  plaintiff  therein;  and  that  of  September  it,  1888,  at  the 
costs  of  the  Fidelity  Insurance,  Trust  &  Safe-deposit  Co.,  the 
plaintiff  therein, — and  that  these  causes  be  remanded  to  the  cir- 
cuit court  for  further  proceedings,  there  to  be  had  therein,  ac- 
cording to  equity  and  the  principles  announced  in  this  opinion, 
English  and  Brannon,  JJ.,  concurred.    Green,  J.,  absent. 


(New  York  Court  of  Appeals,  January  I  $,  1889.) 

Mor^agi — Power  of  Truitees  to  Waive  Default  in  Payment  of  Intsrett  and 
Further  AtturanCM  of  Title, — By  the  provisions  of  a  mortgage  the  trustees 
were  required  lo  exercise  their  power  of  entry  or  power  of  sale,  or  both,  if 
the  default  waa  in  the  payment  of  interest  or  principal  of  the  bonds,  upon 
the  requisition  of  the  holders  of  one  fourth  of  the  aggregate  amount  of 
the  bonds;  but  if  the  default  was  in  anything  required  to  be  done  for  the 
further  assuring  of  the  title  of  the  trustees  to  any  property  or  franchises 
belonging  to  the  company,  "the  requisition  shall  be  afi  aforesaid,  but  it 
shall  be  within  the  discretion  of  the  trustees  to  enforce  or  waive  the  rights 
of  the  bondholders  by  reason  of  such  default,  subject  to  the  power  hereby- 
declared  of  a  majority  in  Interest  of  the  holders  of  said  bonds,  by  requisi- 
tion in  writing,  or  by  a  vote  at  a  meeting  duly  held,  to  instruct  said  trus- 
tees to  waive  such  default,  or  to  enforce  their  rights  by  reason  thereof." 
Held,  that  this  provision  did  not  give  the  trustees  a  discretion  to  waive  a 
default  in  the  payment  of  interest  or  principal  of  the  bonds,  subject  only 
to  be  controlled  by  the  requisition  or  vote  of  a  majority  in  the  interest  of 
the  bondholders, 

Juriidlction— Defence  that  Another  Action  Pending  muit  be  Plaad»d, — 
The  defence  that  the  court  has  no  jurisdiction  of  an  action  against  the 
trustees  in  a  railroad  mortgage  for  breach  of  trust  and  misapplication  of 
the  funds  in  their  hands  by  reason  of  the  pendency  of  another  suit  is  not 
available  unless  it  is  pleaded. 

Same— Pendency  of  Action  In  Court  of  United  States  or  SIfter-itate — 
The  pendency  of  another  action  in  personam  for  the  same  cause  in  b 
court  of  the  United  States  or  of  a  sister-state  is  no  defence  to  an  action  in 
a  New  York  court  against  the  trustees  under  a  railroad  mortgage. 

Mortgaga — Non-auenting  Bondholder!  not  Affected  by  Schema  of 
Reorganization. — A  scheme  of  reorganization  which  contemplates  the 
substitution  of  three  mortgages  for  a  first  mortgage  and  some  other  obliga- 
tions of  the  company,  one  of  the  mortgages  being  made  a  first  lien  on  all 
the  property  of  the  company,  is  not  binding  upon  a  first  mortgage  bond- 
holder who  has  never  assented  thereto,  and  tne  trustees  under  the  first 
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mortage  cannot  divert  to  the  new  securities  funds  pledged  by  tbe  fiist 
mortgage. 
Sama — Application  of  Fundi — Dittribution  on  Foreclosure. — The  trustees 

in  a  railroad  mortgage  cannot,  as  against  a  non-assenting  bondholder, 
justify  the  application  of  funds  in  their  bands  to  the  securities  created 
under  a  scheme  of  reorganization  upon  the  eround  that  the  scheme  of  re- 
organization was  tantamoujit  to  and  took  the  place  oE  a  distribution  after 
foreclosure  and,  that  as  a  court  of  equity  would,  on  such  distribution,  prefer 
certain  debts  and  obligations  over  the  mortgage  bonds,  the  tmstees  were 
justified  in  giving  a  similar  preference. 

Same— Priority^lnterart  on  Overdue  Couponr—Prlnci pal  Debt— Interest 
upon  unpaid  coupons  of  mortgage  bonds  is  not  entitled  to  payment  in 
priority  to  the  principal  of  the  mortgage  itself. 

Same — Priority— Coupons  Purchased  by  Contractori — Mortgage  Bond*. 
— A  railroad  company  made  a  contract  for  the  construction  of  itsToad  by 
which  bonds  to  the  amount  of  (25,000  a  mile  were  to  be  issued  to  the  con- 
tractors, who  were  to  procure  the  necessaiv  money  by  the  sale  of  the 
securities,  and  were  to  advance  funds  and  buy  up  the  coupons  as  they 
matured,  HM,  that  tlie  contractors  were  not  entitled  to  priority  over 
the  bondholders  for  coupons  purchased  in  terms  of  the  contract. 

Same- Mitappilcatlon  of  Funds— Personal  Judgment  against  Trustees.— 
Where  a  bondliolder  who  refused  to  concur  in  a  scheme  of  reorganization 
^-laimed,  in  an  action  against  the  trustees  for  misapplication  of  funds  in 
his  hands,  that  the  funds  should  be  appiied  as  if  the  whole  of  the  assent- 
ing mortgage  bonds  had  been  eitinguished,  and  that  the  whole  funds 
should  be  applied  to  the  few  non-assenting  bonds  alone,  a  finding  that 
the  trustees,  though  acting  erroneously,  proceeded  in  good  faith,  is  suffi- 
ciently supported,  and  judgment  is  properly  rendered  against  the  trus- 
tees only  as  such,  and  not  personally. 

Roger,  C.J.,  Earl  and  Andrews,  JJ..  dissenting. 

Appeal  from  General  Term  of  the  Supreme  Couiii,  First 
Department. 

Action  by  William  H,  HoUister  against  John  A.  Stewart, 
Edwin  H.  Abbott,  trustees,  and  the  Wisconsin  Central  R.  Co., 
to  compel  the  defendants  Stewart  and  Abbott  to  apply  certain 
funds  to  the  payment  of  the  amounts  due  plaintiff  upon  certain 
first  mortgage  bonds  executed  by  the  defendant  company. 
Both  parties  appeal  from  the  judgment  of  the  general  term, 
which  is  reported  in  37  Hun  (N.  Y.),  645,  The  court  of  appeals 
having,  on  the  first  appeal,  been  evenly  divided,  a  rehearing 
was  granted. 

WAeeUr  H.  Peckham  for  plaintiff. 

D.  S.  We^  for  defendants. 

Finch,  J, — The  trustees  to  whom  the  first  mortgage  of  the 
Wisconsin  Central  R.  Co,  was  given,  and  who  by  that  instru- 
ment were  charged  with  certain  duties,  and  intrusted  with  im- 
portant powers  for  the  benefit  and  protection  of  the  bondholders 
secured  by  its  Hen,  have  been  adjudged  unfaithful  to  their  trust, 
and  required  to  furnish  indemnity  for  the  past,  and  properly 
perform  their  duty  in  the  future.  Both  sides  appeal — the  trus- 
tees upon  the  ground  that  they  have  in  no  just  sense  or  respect 
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violated  their  duty,  but  have  acted  in  all  things  within  their 
powers,  and  wisely,  ior  the  interest  of  those  whom  they  were 
bound  to  protect;  and  tlie  plaintiff, who  holds  bonds  secured 
by  the  mortg^e  to  the  amount  of  $200,000,  because  the  general 
term  modified  the  judgment  by  relieving  the  trustees  from  per- 
sonal liability,  and  from  the  command  to  prosecute  the  foreclos- 
ure of  the  mortgage,  already  commenced,  to  an  ultimate  sale 
and  distribution. 

To  obtain  a  safe  foundation  for  our  judgment,  it  thus  becomes 
necessary  to  examine  fully  the  provisions  of  the  mortgage,  since 
the  authority  of  the  trustees  has  no  other  source,  and  their 
duty  no  other  measure.  That  mortgage,  given  for  something 
over  $8,000,000,  was  executed  by  the  company  substantially  for 
the  purpose  of  obtaining  the  means  with  which  to 
construct  its  road.  The  security  covered  not  only  ^",jlj^.°' 
the  hne,  with  its  rolling-stock  and  stations,  and  other 
and  usual  property,  but  also  a  valuable  land  grant,  given  by  the 
general  government  to  aid  in  the  completion  of  the  enterprise, 
and  conditioned  upon  its  progress  towards  that  completion.  All 
this  property,  by  article  2  of  the  mortgage,  is  pledged  to  the 
payment  of  the  interest  and  principal  of  the  bonds,  and  it  is 
made  the  duty  of  the  trustees  to  apply  the  same  "  promptly  to 
purpose"  "in  case  of  default  in  any  such  payment"  by  the 
mortgagor.  But  this  encumbrance,  covering  the  land  grant 
earned  by  the  corporation,  and  intended  to  be  utilized  by  sales 
as  purchasers  could  be  obtained,  involved  the  necessity  of  an 
authority  in  the  trustees  to  release  the  lands  from  the  lien  when 
the  sales  were  effected.  Accordingly  article  3  authorized  the 
corporation,  with  tl^s  approval  of  the  trustees,  to  contract  for 
the  sale  of  such  lands  for  cash  or  on  credit,  and  accept  any  of 
the  bonds  with  their  matured  coupons  at  par  in  payment ;  but 
required  that  ail  the  proceeds  of  every  such  sale,  "  whether  in 
cash,  bonds,  coupons,  or  other  securities,"  should  be  deposited 
with  the  trustees,  and  proper  releases  be  given  by  them  to  the 
purchasers.  The  proceeds  of  the  lands  thus  became  substituted 
for  the  lands  themselves,  and  continued  subject  to  the  mortgage 
lien.  Out  of  these  proceeds  a  sinking-fund  was  established  for 
the  payment  and  redemption  of  the  bonds.  The  trustees  were 
directed  to  invest  such  proceeds  in  the  first  mortgage  bonds  of 
the  company  whenever  they  could  be  purchased  at  not  exceed- 
ing par  and  accrued  interest,  but  the  trustees  were  not  to  hold 
the  bonds  and  coupons  which  thus  came  into  their  hands  as  liv- 
ing obligations  against  the  company,  for,  whether  obtained  by 
purchase  with  the  proceeds  of  sales  or  taken  as  cash  in  payment 
for  the  lands,  the  trustees  were  required  to  cancel  them  every 
three  months,  and  surrender  them  to  the  company  as  paid.  Iii 
other  words,  the  authority  was  to  pay  the   bonds  out  of  pro- 
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ceeds,  but  not  to  buy  and  hold  them  against  the  obligors,  or 
mortgage  such  proceeds  for  other  purposes.  As  to  any  pro- 
ceeds which  could  not  be  so  appropriated  because  bonds  could 
not  be  obtained  at  par,  further  provisions  were  made  for  their 
investment,  specifying  the  classes  of  securities,  and  reserving 
some  choice  and  discretion  in  that  respect  to  the  company.  By 
article  4  additional  strength  and  protection  was  given  to  the 
sinking-fund  through  a  provision  relieving  it  from  the  payment 
of  interest  on  the  bonds  during  the  progress  of  construction 
except  in  one  emergency.  That  interest  was  to  be  paid  by  the 
company,  and  none  of  the  land  proceeds  were  at  any  time  to 
"be  appropriated  to  the  payment  of  interest  on  said  bonds" 
unless  the  treasury  of  the  company  should  be  first  exhausted. 
In  that  event  the  sinking-fund  was  permitted  to  pay  accrued 
interest ;  not,  as  we  have  said,  to  buy  or  secure  coupons,  but  to 
pay  and  dischai^e  them  ;  and  since  in  so  doing  the  land  fund 
would  be  bearing  the  burden  contracted  to  be  borne  by  the 
company,  such  reimbursement  as  seemed  reasonably  possible 
was  ordered  to  be  made.  For  all  such  payments  of  interest 
made  out  of  the  sinking-fund  in  the  prescribed  emergency  the 
company  was  to  give  to  the  trustees  income  bonds  to  be  first 
paid  out  of  earnings  before  any  dividend  to  stockholders.  These 
bonds  were  to  draw  interest  at  7  per  cent,  and  were  to  "  be  re- 
deemed by  other  bonds  of  the  company  bearing  the  same  rate 
of  interest  in  gold,  and  secured  by  a  second  mortgage"  if  the 
company  should  determine  to  issue  such  bonds. 

The  mortgage  then  regulated  the  duties  of  the  trustees  incase 
of  default.  If  such  default  in  the  payment  of  interest  continued 
for  six  months,  the  whole  principal  became  due  at  the  option  of 
the  trustees,  and  they  were  authorized  to  enter  upon  and  sell 
the  granted  lands  at  public  auction ;  to  enter  upon  and  take 
possession  of  the  railroad  and  its  ri)lling  stock  ;  to  operate  and 
manage  the  line,  and  apply  anysurplusover  expenses  and  neces- 
sary repairs  and  improvements  to  the  payment  of  interest  upon 
the  first  mortgage  bonds  "  in  the  order  in  which  such  interest 
shall  have  become  or  shall  become  due,  ratably  to  the  persons 
entitled  to  such  interest ;"  but  if  the  default  should  continue 
for  a  year,  then  the  trustees  were  authorized  to  sell  the  whole  of 
the  property,  or  so  much  as  might  be  necessary,  and  apply  the 
net  proceeds  "  to  the  payment  of  the  principal  of  such  of  the 
aforesaid  bonds  as  may  be  at  that  time  unpaid,  whether  or  not 
the  same  shall  have  previously  become  due,  and  of  the  interest 
which  shall  at  that  time  have  accrued  on  the  said  principal  and 
be  unpaid  without  discrimination  or  preference,  but  ratably  to 
the  aggregate  amount  of  such  unpaid  principal  and  accrued  and 
unpaid  interest."  Article  13  required  the  company  to  execute 
such  further  deeds  and  assurances  as  might  be  needed,  and  to 
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furnish  a  full  inventory  of  all  the  movable  property  of  the  com- 
pany. Article  16,  about  which  there  is  serious  dispute  over  its 
scope  and  meaning,  deals  "igain  with  the  emergency  of  a  default, 
and  makes  it  the  duty  of  the  trustees  to  exercise  their  power  of 
entry  or  power  of  sale,  or  both,  or  take  appropriate  legal  pro- 
ceedings to  enforce  the  mortgage  in  the  manner  following  :  If 
the  default  is  in  the  payment  of  interest  or  principal  of  the  bonds, 
then  upon  the  requisition  of  the  "  holders  of  not  less  than  twenty- 
five  per  cent  of  the  a^regate  amount  of  said  bonds,"  accom- 
panied by  a  proper  indemniiication  by  the  persons  making  the 
same  against  the  costs  and  expenses  to  be  incurred.  But  the 
instrument  proceeds:  "If  the  default  be  in  the  omission  of  any 
act  or  thing  required  by  article  twelfth  of  these  presents  for  the 
further  assuring  of  the  title  of  the  trustees  to  any  property  or 
franchises  now  possessed  or  hereafter  acquired,  or  in  any  pro- 
visions herein  contained  to  be  performed  or  kept  by  said  com- 
pany, then  and  in  either  of  such  cases  the  requisition  shall  be  as 
aforesaid  ;  but  it  shall  be  within  the  discretion  of  the  trustees  to 
enforce  or  waive  the  rights  of  the  bondholders  by  reason  of  such 
default,  subject  to  the  power  hereby  declared  of  a  majority  in 
interest  of  the  holders  of  said  bonds,  by  requisition  in  writing, 
or  by  a  vote  at  a  meeting  duly  held,  to  instruct  the  said  trustees 
to  waive  such  default,  or  to  enforce  their  rights  by  reason 
thereof,  provided  that  no  action  of  the  said  trustees  or  bond 
holders,  or  both,  in  waiving  such  default  or  otherwise,  shall  ex- 
tend to  or  be  taken  to  effect  any  subsequent  default,  or  to  im- 
pair the  rights  resulting  therefrom."  It  is  substantially  conceded, 
as,  indeed,  is  quite  apparent,  that  the  word  "effect"  should  be 
read  "affect,"  and  that  the  reference  to  article  12  should  be  to 
article  13,  which  contains  the  provisions  for  further  assurance 
which  are  referred  to  and  which  identify  the  article  intended. 
It  is  now  said  on  behalf  of  the  trustees  that  this  provision  gave 
them  a  discretion  to  waive  a  default  in  the  payment  of  interest 
or  principal  of  the  bonds,  subject  only  to  be  controlled  by  the 
requisition  or  vote  of  a  majority  in  interest  of  the  bondholders. 
We  do  not  accede  to  that  construction.  Provision  j^,  ,,„ 
had  just  been  made  in  a  preceding  paragraph  for  the  ustoitBiTt 
emergency  of  a  default  in  principal  or  interest,  which  Jeikait  im 
imposed  the  duty  of  proceeding  upon  the  default  '"^'^^ 
on  the  requisition  of  25  per  cent  in  interest  of  the 
bondholders.'  That  gives  no  discretion  to  the  trustees,  but  im- 
poses an  imperative  duty.  The  following  subdivision,  entirely 
different  in  its  terms,  relates  to  another  and  distinct  default, 
less  serious  in  its  consequences,  and  not  of  such  vital  importance, 
as  to  which  a  discretion  was  given  which  might  be  controlled  by 
a  majority  in  interest.  By  its  very  language  it  relates  to  a 
default  in  the  covenants  for  further  assurance  in  article  13  ;  and 
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its  added  words,  "  or  in  any  provisions  herein  contained  to  be 
performed  or  kept  by  said  company,"  although  very  general  and 
broad,  must  be  construed  to  relate  to  the  provisions  other  than 
those  already  provided  for  by  different  and  more  stringent  di- 
rections. It  is  easy  to  see  that  discretion  to  waive  a  default, 
sustained  by  a  majority  in  interest  of  the  bondholders,  might 
prudently  and  safely  be  given  to  the  trustees  as  to  covenants  for 
assurance,  and  to  furnish  an  inventory  and  the  like,  while  it  is 
scarcely  possible  to  suppose  that  the  enormous  discretion  of 
waiving  every  default  of  interest  or  principal  was  intended  to  be 
conferred.  Stockholders  of  the  company  buying  a  trifling  excess 
over  half  of  the  bonds  could,  with  the  aid  of  the  trustees, 
practically  annul  and  cancel  the  whole  debt,  and  take  to  them- 
selves the  entire  net  earnings  of  the  company.  We  are  confident 
that  the  language  of  the  subdivision,  taken  exactly  as  it  stands 
in  the  record,  does  not  refer  to  a  default  in  principal  or  interest, 
but  relates  wholly  to  the  other  covenants  to  be  kept  and  per- 
formed by  the  mortgagor.  The  morgage  contained  a  further 
provision,  important  to  be  considered  in  reaching  a  determination 
of  the  appeal,  that  neither  of  the  trustees  "  shall  be  answerable 
exept  for  his  own  wilful  default  or  misconduct." 

Having  thus  ascertained  the  authority  and  duty  of  the  trustees, 
it  becomes  necessary  to  get  as  clear  and  definite  a  view  of  what 
they  did  as  can  be  gathered  from  the  record;  and  this  can  only 
be  done  by  taking  also  into  view  the  precedent  and  concurrent 
action  of  the  railroad  corporation  itself.  The  mort- 
''•*""'Jf  gage  was  executed  on  the  1st  day  of  July,  1871.  The 
u^nTad.  company  seems  at  once  to  have  abdicated  all  its 
functions  beyond  merely  retaining  its  corporate  exist- 
ence, for  it  agreed  with  contractors  who  engaged  to  build  the 
road  to  give  them  the  whole  issue  of  bonds,  not  exceeding 
$25,000  a  mile,  which  was  the  maximum  limit  of  issue,  and  the 
whole  of  the  stock,  and  all  the  earnings  of  the  road  during  the 
period  of  construction,  as  a  consideration  for  such  construction. 
The  contractors  were  to  procure  the  necessary  money  by  sale  of 
these  securities,  and  were  to  advance  funds  and  buy  up  the 
coupons  as  they  matured,  and  possibly  retain  them  as  against  the 
company.  They  proceeded  with  their  work.  They  sold  the 
bonds,  and  bought  the  maturing  coupons,  and  continued  this 
process  until  their  debt,  represented  by  such  coupons,  amounted 
to  something  more  than  half  a  million  of  dollars.  Parallel  with 
thisaccumulating  debt,  the  land  fund  in  the  hands  of  the  trustees 
was  being  filled  by  the  sales  of  lands,  the  proceeds  of  which,  in 
the  form  of  cash,  contracts,  mortgages,  and  the  like,  reached 
what  is  called  a  large  sum,  but  which  the  record  does  not  dis- 
close. In  this  condition  of  affairs,  and  while  the  road  was  in- 
complete, and  in  December,  1874,  it  became  apparent  that  the 
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contractors  were  about  to  fail  of  performance,  and  could  not 
continue  to  furnish  funds  for  the  purchase  of  coupons.  Interest 
amounting  to  something  over  $i  50,000  was  about  to  mature,  and 
the  company's  treasury  was  exhausted.  Indeed,  there  had  never 
been  either  treasury  or  treasurer.  To  meet  this  emergency  the 
land  fund  was  the  sole  resource,  and  was  called  upon,  as  by  the  ■ 
terms  of  the  mortgage  was  permitted.  What  then  occurred  is 
involved  in  so  much  of  confusion  and  uncertainty,  from  want  of 
details,  that,  to  avoid  mistakes,  we  take  the  facts  from  defendants' 
brief.  It  declares  that  "the  aon  tractors,  prior  to  January  i,  1875, 
had  bought  up  and  held  as  unpaid  as  against  the  company  $534,- 
869.25  of  coupons.  To  induce  and  enable  the  contractors  to  buy 
up  the  coupons  maturing  January  i,  iS/S,  the  land  proceeds  to 
the  amount  of  $534,869.25  were  assigned  and  paid  to  the  con- 
tractors." If  that  be  true,  the  overdue  coupons  were  paid  and 
extinguished,  and  the  transfer  cancelled  the  debt.  So  far  there 
is  no  hint  that  the  assignment  was  collateral,  and  the  trustees 

Thereafter  the  trustees,  under  the  authority  of  the  mortgage 
solely,  and  without  Judicial  intervention,  took  possession  of  the 
railroad,  and  began  to  operate  it,  and  eventually  joined  with  the 
bondholders  outside  of  the  plaintiff  and  a  few  others  in  a  plan 
of  reorganization.  That  contemplated  the  substitu-  ojiwmBof 
tion  of  three  mortgages  for  the  first  mortgage,  and  nwifaaiia- 
some  other  obligations  of  the  company.  One  of  *"■• 
these  mortgages  for  $400,000  was  made  a  first  lien  on  all  the 
property  of  the  company.  The  other  two  were  framed  for  a  re- 
duced  rate  of  interest.  To  this  plan  the  plaintiff  never  assented, 
but  the  trustees  adopted  it,  assumed  to  waive  all  existing  de* 
faults  under  the  first  mortgage,  and  agreed  to  waive  them  in  the 
future ;  applied  some  part  of  the  proceeds  of  the  land  fund  to  pay- 
ments of  interest  and  principal  of  the  new  preferred  mortgage; 
and  notified  the  plaintiff  that  they  should  pay  such  proceeds  in- 
discriminately upon  the  new  bonds  as  well  as  the  old.  Before 
this  action  was  commenced  they  had  paid  on  the  preferred  mort- 
gage  almost  $So,ooo,  ignoring  the  plaintiff,  and  paying  him  noth- 
ing ;  and  when,  after  the  commencement  of  the  action,  they  be- 
gan  payments  to  him,  these  were  made,  not  in  accordance  with 
his  rights,  but  as  if  he  assented  to  the  reorganization  scheme, 
which  he  steadily  repudiated. 

It  is  conceded  that  the  trustees  have  on  hand,  as  proceeds  of 
land  sales  applicable  to  the  purposes  of  the  sinking  fund,  $100,- 
000,  with  which  they  propose  to  buy  preferred  or  first  or  second 
series  bonds  issued  under  the  reorganization  scheme.  The  spe- 
cial term  prohibited  that  action,  and  declared  the  new  bonds 
utterly  void  as  against  the  plaintiff.  The  general  term  concurred 
in  that  result,  and,  on  defendants'  appeal,  we  are  to  determine 
whether  that  decision  is  right. 
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It  is  first  met  on  the  part  of  the  defendants  by  a  protest 
against  any  exercise  of  the  jurisdiction  of  the  court  founded 
upon  the  alleged  fact  of  the  pendency  of  the  foreclosure  suit 

with  its  supplemental  bill  in  the  federal  court  in  Wis- 
Pta4*mtjtt  consin.  No  such  defence  was  pleaded.  The  plaintiff 
tiiirt'b*""  came  to  trial  without  warning  or  preparation  to  meet 
viHdid.  any  such  issue.     We  have  held  at  the  present  term 

of  the  court  that  a  defence  in  equity  that  the  court 
ought  to  refrain  from  the  exercise  of  its  conceded  jurisdiction  is 
never  available  unless  pleaded,  and,  where  the  answer  is  silent, 
that  amounts  to  a  submission  of  the  issues  to  the  judgment  of 
the  court*  and  a  consent  that  upon  those  issues  its  judgment 
may  be  exercised.  Town  of  Mentz  v.  Cook,  23  Am.  &  Eng. 
Corp.  Cas.  50.  The  defence  asserted  is,  in  substance,  that  an- 
other action  is  pending  for  the  same  cause.  That  is  new  mat- 
ter required  to  be  pleaded  in  the  answer.  The  defence  was  not 
only  not  pleaded,  but  was  not  raised  upon  the  trial  at  special 
term.  There  is  no  finding  by  the  referee  of  any  such  fact,  and 
no  request  even  that  he  make  such  finding,  and  no  trace  of  the 
submission  of  that  question  to  his  judgment.  There  is  a  find- 
ing of  the  pendency  of  a  foreclosure  suit,  but  remaining  un- 
prosecuted.  No  argument  is  needed  to  show  that  such  suit  is 
not  for  the  cause  of  action  here  alleged.  Indeed,  one  of  the 
issues  now  presented  is  whether  the  trustees  should  be  required 
to  proceed  with  the  foreclosure  suit,  or  may  abandon  it,  as  they 
seek  to  do.  Therewas  a  request  to  find,  which  was  refused, 
that  a  supplemental  bill  had  been  filed,  setting  up  the  proposed 
plan  of  reorganization,  and  asking  judgment  upon  it,  but  no  re- 
quest to  find  that  such  supplemental  bill  involved  the  cause  of 
action  here  asserted,  and  no  request  to  find  as  a  conclusion  of 
law  that  the  jurisdiction  of  the  court  should  not  for  such  reason 
be  exercised.  In  Dewey  v.  Moyer,  72  N.  Y.  70,  yy,  we  decided 
that  it  was  not  enough  even  that  the  facts  were  made  to  appear, 
but  the  defence  for  which  they  were  to  be  used  and  intended  to 
be  relied  upon  must  be  stated,  so  that  the  adversary  may  know 
the  real  issue  sought  to  be  raised.  The  rule  requiring  the  iden- 
tity of  the  two  causes  of  action  to  appear  is  gtrictly  enforced 
(Dawley  v.  Brown,  79  N.  Y.  398) ;  and  it  is  not  enough  that  the 
property  in  controversy  in  both  actions  is  the  same  iStowelt  !■. 
Chamberlain,  60  N.  Y.  272).  But  beyond  the  pleadings  there 
was  no  proof  to  warrant  even  the  request  which  was  made.  No 
supplemental  bill  or  copy  thereof  was  produced.  We  do  not 
know  its  contents;  we  cannot  tell  what  issues  it  raises;  we  do 
not  even  know  that  it  has  been  followed  by  any  process  or  pro- 
ceeding bringing  the  railroad  company  into  court  to  answer  it. 
All  we  know  is  the  hearsay  statement  of  Mr.  Abbott,  who  was 
not  even  trustee  when  the  bill  was  filed,  that  there  is  such  a  bill. 
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that  it  sets  out  the  scheme  of  reorganization,  and  asks  some 
judgment  of  some  character  upon  it.  For  all  that  appears  to 
the  contrary,  it  may  not  touch  the  rights  of  non-assenting  bond- 
holders  in  the  least  degree,  or  contain  a  single. allegation  which 
brings  those  rights  before  the  court.  The  defence  not  only  was 
neither  pleaded,  nor  proved,  nor  found  by  the  referee,  but  it  is 
no  defence  to  this  action  at  all.  Both  at  law  and  in  equity  the 
pendency  of  another  action  for  the  same  cause  in  a 
court  of  the  United  States  or  of  a  sister  state  is  no  *■''  '.JJ*"" 
defence  to  an  action  in  our  courts.  Oneida  Co.  Bank  st^^  „,  ,1,. 
V.  Bonney,  loi  N.  Y.  173  ;  Mitchell  v.  Bunce,  2  t«r«t.u»9 
Paige  (N.  Y.),  606,  620,  The  cases  relied  upon  by  ''•'*■«* 
the  learned  counsel  of  the  defendants  were  those  in  which  the 
proceeding  was  in  rem,  and  the  court  first  seizing  the  res  was 
adjudged  entitled  to  hold  it  against  any  other  proceeding  in  rem. 
Thus,  in  Taylor  v.  Carryl,  20  How.  583,  the  sheriff,  under  pro- 
cess of  attachment  in  the  state  court,  had  seized  the  ship,  and 
thereafter  the  sailors  undertook  to  proceed  in  admiralty  by  pro- 
cess also  i»  rem,  and  the  marshal  sought  to  seize  the  vessel.  It  ■ 
was  held  that  he  could  not  do  so,  and  that,  where  jurisdiction 
depended  upon  the  possession  of  the  res,  the  court  first  seizing 
it  had  exclusive  jurisdiction.  The  present  is  not  an  action  in 
rem,  nor  does  the  action  in  Wisconsin  appear  to  be  of  that  char- 
acter. Neither  court,  by  the  appointment  of  a  receiver,  has 
taken  possession  of  the  res,  or  needs  to  do  so  for  the  purposes 
of  its  jurisdiction.  The  case  at  bar  is  purely  an  action  in  perso- 
nam, and  the  doctrine  invoked  has  no  application.  In  Smith  v. 
Mclver,  9  Wheat,  532,  the  cases  had  all  gone  to  Judgment  in  the 
courts  of  law,  and  the  equity  court  respected  those  judgments, 
and  refused  to  try  the  cases  over  at  its  own  bar.  The  other 
cases  cited  were  proceedings  in  rem,  where  the  priority  of  seiz- 
ure determined  the  jurisdiction.  But  an  answer  still  more  fatal 
to  the  claim  of  the  appellant  is  that  the  present  plaintiff  is  not 
a  party  to  the  Wisconsin  action,  and  has  full  right  to  pursue  his  . 
remedy  in  his  chosen  tribunal.  The  answer  made  to  this  sug- 
gestion is  little  less  than  repulsive  to  one's  sense  of  justice.  It 
is  that  jn  the  Wisconsin  action  the  trustees,  who  are  plaintiffs, 
represent  and  can  bind  the  plaintiff  here ;  that  is  to  say,  in  a 
quarrel  between  the  bondholder  and  his  trustee,  in  which  they 
are  adverse  parties,  and  the  latter  is  asked  to  account  to  his  ces- 
tui que  trust  for  funds  misapplied,  the  trustee  may  sue  the  com- 
pany, asking  to  have  his  violation  of  the  terms  of  the  trust  mort- 
gage condoned,  and  represents  the  complaining  bondholder  for 
the  purpose  of  obtaining  such  an  adjudication.  No  case  holds 
any  such  doctrine,  and,  if  it  ever  does,  will  need  careful  scrutiny. 
The  case  appealed  to  is  very  far  from  holding  what  is  claimed. 
Shaw  V.  Little  Rock  &  F.  S.  R.  Co.,  icx)  U.  S.  612.     There  a 
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foreclosure  had  taken  place,  and  a  purchase  had  been  made  on 
the  sale,  and  the  question  was  over  its  confirmation.  That  ques- 
tion affected  ail  tiie  bondholders  aliite.  The  court  said  that  the 
trustee  represented  the  bondholders  "within  the  scope  of  his 
powers,"  and  in  matters  "consistent  with  his  trust,"  and  held 
that  "  to  avoid  what  the  trustee  has  done "  the  bondholder 
"  must  proceed  in  some  other  way  than  by  bill  of  review."  That 
is  true.  He  must  sue  the  trustee,  as  this  plaintiff  has  done,  and 
bring  both  sides  before  the  court  as  the  adverse  parties  they  in 
fact  are. 

It  was  said  to  us  on  the  argument  that  the  court  in  Wisconsin 
might  disregard  our  judgment.  We  shall  not  assume  that  such 
court  will  do  anything  except  what  it  believes  to  be  its  duty, 
and  have  no  occasion  to  anticipate  emergencies  which  would 
not  change  our  own  responsibility,  even  if  they  existed.  We 
deem  it,  thus,  entirely  clear  that  we  ought  not  to  deny  to  the 
plaintiff  the  relief  he  asks  for  the  reason  suggested. 

The  principal  relief  granted  to  him,  and  which  the  trustees, 
on  their  appeal,  ask  us  to  reverse,  is  a  decree  compelling  theqt 
to  pay  the  proceeds  of  the  land  sales  in  their  hands, 
■oTiUtn***"  *"^  ^"'^'^  ^^  *h^y  ^^^^  misapplied,  in  due  and  rata- 
puiadn  ble  proportion  upon  the  plaintiff's  bonds,  and  adjudg- 
ri^u  witboqt  ing  to  be  void  as  against  him  the  new  preferred 
mortgage  and  the  two  added  securities.  That  is 
simply  holding  the  parties  to  the  conditions  of  the  mortgage, 
and  compelling  the  trustees  to  act  in  accordance  with  the  terms 
of  their  trust.  The  scheme  of  reorganization  could  only  be 
made  effective  in  one  of  two  ways, — by  the  consent  of  all  the 
bondholders,  or  by  a  foreclosure  cutting  off  their  lien,  and  so 
enabling  a  new  corporation  to  make  its  own  mortgages  in  its 
own  way.  The  plaintiff  had  a  clear  right  to  stand  upon  his 
contract,  and  the  trustees  had  no  power  or  authority  to  compel 
him  to  make  a  new  and  different  one.  We  are  not  concerned 
with  his  motives,  but  only  with  his  rights.  Without  his  consent 
the  company  and  the  trustees,  the  other  parties  to  the  contract, 
could  not  vary  its  terms,  and  divert  to  new  securities  the  funds 
pledged  by  the  mortgage  to  its  payment.  The  proposition  is 
almost  too  plain  for  argument.  Unless  railroad  syndicates  or 
committees  are  to  be  put  above  the  constitution,  the  trustees 
cannot  set  aside  and  change  their  contract  with  plaintiff  of  their 
own  volition  without  his  consent.  The  authorities  for  any  such 
right  are  necessarily  either  unsound  or  inapplicable ;  and  an 
illustration  of  their  lack  of  pertinency  is  found  in  Canada  S.  R. 
Co.  V.  Gebhard,  109  U.  S.  527,  14  Am.  &  Eng.  R.  Cas.  581.  In 
that  case  the  scheme  of  reorganization,  which  modified  and 
changed  the  contract  rights  of  the  bondholders,  was  authorized 
and  legalized  by  a  special  enactment  of  the  dominion  parliament ; 
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and  the  federal  court  said  of  it  that,  since  no  constitutional 
obligation  prevented  in  that  jurisdiction  a  destruction  of  the 
contract  and  the  substitution  of  a  new  one,  such  legislation  must 
prevail,  and  govern  the  rights  of  the  parties.  But  the  court  said 
also :  "  In  the  absence  of  statutory  authority,  or  some  provision 
in  the  instrument  which  establishes  the  trust,  nothing  can  be 
done  by  a  majority,  however  large,  which  will  bind  a  minority 
without  their  consent."  Here  the  trustees  are  not  a  legislature, 
and,  if  they  were,  would  be  checked  by  the  constitution,  which 
permits  no  arbitrary  tampering  with  contracts,  and  protects  the 
rights  thereby  secured.  The  cases  cited  to  show  that  this  plain- 
tiff was  not  entitled  to  any  greater  rights  because  of  the  reor- 
ganization scheme,  show  also  that  he  was  fully  entitled  to  his 
original  contract  rights.  In  Stevens  v.  Mid-Hants  R.  Co,,L.  R. 
8  Ch.  1064,  the  substance  of  the  court's  doctrine  was  embraced 
in  the  pithy  sentence :  "  We  ought  to  take  care  that  his  interests 
are  not  prejudiced  by  the  scheme ;  but,  on  the  other  hand,  it 
would  be  very  wrong  to  hold  that  he  has  acquired  by  it  a  prior- 
ity over  every  one  else." 

The  trustees  defendant  had  no  right,  in  the  present  case,  to 
waive  and  condone  defaults  of  principal  and  interest  upon  plain- 
tiff's bonds  ;  they  had  no  right,  as  against  him,  to  assent  to  and 
recognize  a  new  mortgage  given  priority  over  his ;  they  had  no 
right  to  divert  to  that  new  security  money  applicable  by  the 
existing  contract  to  the  payment  of  his  bonds.  Theoretically, 
all  this  the  trustees  admitted.  In  their  letter  of  March  4,  1882, 
they  explicitly  promise  not  to  apply  any  of  the  proceeds  of  the 
sinking  fund  otherwise  than  to  the  purchase  and  redemption  of 
the  first  mortgage  land-grant  bonds  of  said  company;  and  in 
their  answers  they  admit  his  right  as  a  non-assenting  bond- 
holder to  his  due  proportion  of  principal  and  interest  upon  his 
bonds  out  of  the  proceeds  of  the  land^rant;  and  yet  they 
sought  to  reduce  that  due  proportion  by  a  prior  apphcation  of 
more  than  $100,000  upon  the  preferred  mortgage.  They  sought 
to  Justify  this  in  various  ways.  It  was  ai^ued  that,  since  the 
scheme  of  reorganization  was  tantamount  to,  and 
took  the  place  of,  a  distribution  after  foreclosure,  DiitribittM 
and  on  such  distribution  a  court  of  equity  would  ■■*"«'!■■• 
prefer  certain  debts  and  obligations  over  the  mort-  uatioi. 
gage  bonds,  the  trustees  were  justified  in  giving  a 
similar  preference,  and  the  $400,000  mortgage  covered  such 
claims  and  no  others.  To  this  there  are  several  answers.  The 
trustees  are  not  a  court  of  equity,  and  have  no  right  to  award 
preferences ;  least  of  all,  to  anticipate  what  such  a  court,  with 
the  facts  all  before  it,  would  or  would  not  do.  But  there  is  no 
preferred  mortgage  which  has  actually  taken  effect,  or  super- 
seded the  original  mortgage.  The  whole  scheme  of  reorganiza- 
88  A.  &  E.  B,  Cns.-3» 
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tion  is  in  nubtbus,  and  simply  proposed  and  inchoate.  The  new 
mortgages  are  held  in  escrow,  and  never  yet  have  taken  effect 
by  deJivery.  On  the  contrary,  the  bondholders  who  have  ex- 
changed preserve  their  old  bonds  as  unpaid  and  uncancelled, 
and  living  obligations  of  the  company,  and  upon  them  thus 
existing  the  land  proceeds  must  be  applied,  and  not  upon  a  pre- 
ferred mortgage  held  in  escrow,  and  which  never  may  become 
operative  through  failure  of  the  conditions  of  delivery, 
•  Nevertheless,  let  us  discover,  if  we  can,  what  indebtedness  the 
preferred  mortgage  was  intended  to  secure.  The  facts  are  in  a 
state  of  unusual  doubt  and  confusion.  In  a  supplementary  brief 
the  plaintiff's  counsel  points  out  five  different  statements  or 
claims  made  in  the  record  as  the  basis  of  that  mortgage.  The 
whole  record  is  meagre  and  conftised,  and  makes  our  steps 
perilous ;  but  as  I  have  once  already  taken  the  facts  from  the 
defendant's  brief,  I  shall  assume  now  that  the  debts  secured  by 
the  preferred  mortgage  are  those  stated  in  the  formal  scheme  of 
reorganization  which  the  trustees  approved.  It  has  been  sug- 
gested that  we  ought  to  take  it  from  the  referee's  report ;  but 
the  defendants'  answers  are  conclusive  admissions.  They,  in 
terms,  aver  that  the  scheme  the  trustees  approved  and  seek  to 
carry  out  is  that  a  copy  of  which  is  attached  to  their  answer, 
and  the  referee  himself  finds  and  identifies  that  precise  "plan." 
His  description  of  it  is  very  general,  but  not  at  all  contradictory 
of  its  precise  terms  as  admitted  in  the  answers.  We  do  not  err, 
therefore,  in  relying  upon  that. 

The  first  two  items  are  the  sum  of  $71,218.15,  for  interest  on 
funded   coupons,  under   scheme  of  July   i,  1875,  and  the  sum 

of  $24,000  to  those  who  did  not  fund  their  coupons, 
uiCTcrtM  but  whose  interest  upon  the  certificates  remains  un- 
^^uJ^i,  paid.  This  is  an  effort  to  secure  to  interest  upon 
tnffraMiu       interest  a  preference,  not  only  over  coupons  later 

maturing,  but  over  the  principal  of  the  mortgage  itself. 
Whatever  else  may  be  said  about  it,  we  may  safely  assume  that 
it  could  have  no  such  preference  or  priority.  The  next  item  is 
for  holders  of  land-income  notes,— -$280,000.  So  far  as  these 
represent  an  expenditure  for  completing  the  road,  which  is  about 
one-half  of  the  total,  it  is  not  at  all  certain  that  any  court  would 
award  a  preference.  In  Dunham  v.  Cincinnati,  P.  &  C,  R,  Co., 
I  Wall.  254,  a  mortgage  on  the  road  built  and  to  be  built  was 
given  its  priority  of  lien  upon  a  part  thereafter  constructed  at 
the  cost  of  the  contractor,  and  under  an  agreement  that  he 
should  retain  possession  until  paid.  Our  own  views  of  such 
preferences  have  been  recently  expressed  (Raht  v.  Attrill,  106 
N.  Y.  423),  and  we  decided  that  the  lien  of  a  mortgage  attaches, 
not  only  to  the  land  in  the  condition  in  which  it  was  at  the  time 
of  the  execution,  but  as  changed  or  improved  by  accretions  or 
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by  labor  expended  upon  it,  while  the  mortgage  was  in  existence ; 
and  creditors  whose  debts  were  created  for  money,  labor,  or 
materials  used  in  the  improvement  acquired  no  legal  or  equitable 
claim  to  displace  or  subordinate  the  lien  of  the  mortgage  for 
their  protection.  So  far  as  the  income  notes  represented  the 
$i;o,ooo  of  interest  coupons  which  matured  in  1875,  and  which 
the  contractors  bought,  several  su^estions  occur  to  us.  While 
it  may  be  that  the  overdue  coupons  bought  by  the  contractors 
before  1875  were  purchases,  and  not  payments,  because  the  then 
owner  of  plaintiff's  bonds  assented  to  the  arrangement, 
nosuch  fact  is  proven  as  to  the  purchase  of  1875.  As  ^'5"J|'m' 
to  those  coupons  there  is  not  a  word  of  evidence  that  txpaid! 
those  who  accepted  their  money  made  or  intended  a 
sale.  Union  Trust  Co.  v.  MonticeUo  &  P.  j.  R.  Co.,  63  N.  Y. 
311.  Those  coupons,  as  against  the  bondholders,  must  be  re- 
garded as  paid.  In  Ketchum  v.  Duncan,  g6  U.  S.  659,  where 
modifying  circumstances  were  shown,  and  the  transaction  was 
regarded  as  a  sale,  there  was  yet  a  very  formidable  dissent.  But 
conceding  that  there  was  a  sale,  yet  these  coupons  in  the  hands 
of  the  contractors  were  not  entitled  to  any  preference.  Dunham 
V.  Cincinnati,  P.  &  C.  R.  Co.,  supra.  They  were  bound  by  their 
contract  to  buy  them,  and  as  holders  stood  simply  like  the  others. 
On  the  basis  that  the  reorganization  is  meant  to  be  the  equiva- 
lent of  a  distribution  on  foreclosure,  so  as  to  open  the  question 
of  equitable  preferences  by  the  court,  and  such  "arrangement 
acts"  are  a  species  of  "bankrupt  acts"  (Canada  S.  R.  Co.  v. 
Gebhard,  109  U.  S.  535,  541,  14  Am.  &  Eng.  R.  Cas.  581),  the 
mortgage  explicitly  forbids  any  such  preference.  The  provision 
in  article  10  of  the  mortgage,  for  payment  in  the  order  of 
maturity,  relates  apparently  to  the  disposition  of  the  earnings  of 
the  road,  and  to  a  case  not  of  ultimate  distribution.  The  final 
item  going  to  make  up  the  preferred  mortgage  is  an  estimate  of 
interest 'likely  to  accrue  before  settlement  on  the  previous  items. 
Wediscover,  therefore,  no  ground,  legal  or  equitable,  upon  which 
the  preferred  mortgage  can  stand  as  against  the  plaintiff,  and 
the  judgment  as  modified  by  the  general  term  was  right,  unless 
those  modifications,  upon  the  plaintiff's  appeal  therefrom,  should 
be  deemed  erroneous.  Our  consideration  of  that  subject  has 
led  us  to  the  conclusion  that  those  modifications  should  be  sus. 
tained. 

There  is  an  express  finding  that  the  trustees,  though  acting 
erroneously,  proceeded  in  good  faith.  It  would  be  difficult  to 
sustain  that  finding  were  it  not  for  the  fact  that  their  omission 
to  make  payments  upon  plaintiff's  bonds  until  after  panM*] 
he  had  sued  has  a  reasonable  explanation.  He  ii>tiiitr  vf 
claimed  more  than  was  his  right.  He  sought  not  *""'~* 
only  to  defeat  the  effect  of  the  reorganization  upon  his  bonds, 
but  to  make  that  scheme  the  means  of  acquiring  an  undue  pref. 
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erence  for  himself.  He  claimed  to  stand  as  if  the  whole  assent- 
ing first  mortgage  bonds  had  been  extinguished,  and  the  pro- 
ceeds of  the  land  grant  and  income  from  earnings  were  devoted 
to  the  few  non-assenting  bonds  alone,  and  so  sought  payment  in 
full  by  reason  of  the  sacrifices  of  others.  He  failed  in  that  effort 
deservedly,  and  the  omission  to  pay  had  some  excuse  in  his  ex- 
orbitant claims,  and  his  hostile  attitude.  We  are  disposed,  there- 
fore, upon  the  finding  of  the  referee,  and  the  explicit  provisions 
of  the  mortgage,  to  approve  of  the  ruling  of  the  general  term 
that  judgment  should  go  against  the  trustees  as  such,  and  not 
personally.  More  doubt  has  attended  our  reflection  upon  the 
question  of  an  order  to  continue  the  foreclosure,  but  the  com- 
plaint is  scarcely  framed  for  such  relief,  and  the  proofs  indicate 
that  it  might  merely  work  mischief  to  one  party  without  pro- 
ducing benefit  to  the  other,  and  so  we  concur  in  the  modification 
made  in  that  respect. 

The  judgment  of  the  general  term,  and  the  order  denying 
the  motion  to  correct  and  resettle  the  judgment,  should  be 
affirmed,  without  costs  in  this  court  to  either  party  as  against 
the  other. 

Danforth  and  Peckham,  JJ.,  concur.  Ruger,  C.J.,  and 
Earl,  J.,  dissent.  Andrews,  J.,  dissents  on  the  ground  that 
the  point  that  the  contractors  were  bound  by  their  contract  to 
pay  the  interest  coupons  as  their  own  Aebt  is  contrary  to  the 
specific  finding  which  is  supported  by  evidence.  It  is  manifestly 
improper  to  affirm  the  judgment  on  a  question  of  fact  contrary 
to  the  finding. 

Gray,  J.  (eonmrring). — In  this  case,  which  is  for  the  second 
time  presented  to  the  court  upon  reai^ument,  I  agree  with  Judge 
Finch's  opinion  in  holding  that  the  genera!  term  were  right  in 
modifying  the  judgment  so  that  it  should  be  against  the  trustees 
as  such,  and  not  personally.  * 

As  to  the  point  raised  by  the  defendant's  counsel  that  there 
was  an  absence  of  necessary  parties,  I  do  not  think  it  is  tenable, 
and  I  agree  with  the  views  in  that  respect  which  were 
FurMMto  expressed  in  the  opinion  at  general  term.  The  new 
preferred  bonds  represent  the  land-income  notes ;  and, 
the  trustees  being  made  defendants  with  the  Wisconsin  Central 
R.  Co.,  all  the  parties  are  before  the  court  who  are  necessary  to 
an  adjudication  upon  the  plaintiff's  cause  of  action. 

As  to  the  objection  raised  by  the  defendant's  counsel  to  the 
jurisdiction  of  the  court  below,  I  fully  agree  in  the  views  ex- 
pressed in  Judge  Finch's  opinion.  To  be  available  as  a  defence 
Myii  ptidiBf  it  should  have  been  alleged  in  the  answer,  or  suggested 
inuothtr  upon  the  trial.  Neither  course  being  taken,  the  par- 
■"^^  ties  must  be  deemed  to  have  waived  it,  and  to  have 

submitted  themselves  to  the  jurisdiction  of  the  court.    The 
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cause  of  action  was  one  cognizable  in  itself  by  the  court,  for  it 
was  based  on  an  alleged  violation  by  the  trustees  of  their  duty 
towards  the  plaintiff,  as  defined  by  the  terms  of  the  trust  deed  ; 
and  the  issue  formed  was,  in  fact,  as  to  what  were  the  plaintiff's 
rights  under  a  construction  of  the  provisions  of  that  instrument. 
Nor  do  I  think  that  it  is  for  this  court  to  say  on  appeal,  the  objec- 
tion not  being  taken  by  pleading  or  motion  in  the  trial  court, 
that  the  trial  court  should,  ex  propria  motu,  have  dismissed  the 
complaint. 

As  to  the  main  question  in  this  case,  which  turns  upon  the 
transactions  underlying  the  creation  of  the  new  mortgage,  and 
the  issues  of  preferred  and  serial  bonds  secured  thereby,  and 
their  effect  upon  the  plaintiff's  rights  as  an  original  first  mortgage 
bondholder,  I  take  a  view  somewhat  different  from  that  expressed 
in  Judge  Finch's  opinion,  as  rendered  upon  tht:  prior 
hearing;  while  concurring  in  the  result  that  the  judg-  '"™"'^L, 
ment  must  be  affirmed.  The  first  mortgage,  which  ula'^V*. 
was  executed  in  1871  by  the  Wisconsin  Central  R. 
Co.,  covered  all  the  company's  land  grant,  among  other  things; 
and  some  of  its  clauses  provided  for  the  application  of  the  pro- 
ceeds of  the  sales  of  land  towards  the  formation  of  a  sinking 
fund  in  the  trustee's  hands  for  the  security  and  ultimate  redemp- 
tion and  cancellation  of  the  first  mortgage  bonds.  Inasmuch  as 
the  making  of  this  mortgage  and  the  issuance  of  the  bonds  them- 
selves were  designed  to  obtain  the  means  wherewith  to  construct 
the  road,  a  provision  was  inserted  looking  to  the  possibility  of 
the  company's  treasury  being  exhausted,  and  its  consequent 
inability  to  meet  its  interest  obligations  on  the  bonds.  The 
payment  of  interest  was  to  be  made  by  the  company  from  the 
proceeds  of  the  sales  of  bonds  and  the  earnings  of  the  road  ;  and 
the  fourth  article  of  the  mortgage  prohibits  the  appropriation  of 
any  part  of  the  proceeds  of  land  sales  to  the  payment  of  interest 
on  bonds,  unless  the  treasury  be  first  exhausted.  Upon  the 
happening  of  the  event  contemplated,  it  is  then  specifically 
provided  that  the  company  shall  execute  to  the  trustees,  for  the 
security  of  the  bondholders,  a  7  per  cent  income  bond,  to  an 
amount  equal  to  the  advance  made  by  the  trustees  from  the 
sinking  fund ;  which  should  be  entitled  to  interest  before  the 
application  of  the  earnings  of  the  road  to  the  stockholders.  And 
by  a  further  provision  this  income  bond  was  to  be  redeemed  by 
other  bonds  of  the  company,  bearing  the  same  rate  of  interest, 
but  secured  by  a  second  mortgage  of  the  premises  described  in 
the  first  mortgage, 

A  contract  was  made  by  the  company  for  the  construction  of 
its  road,  under  which  the  contractors  were  to  receive  all  the 
bonds  and  stock  of  the  company,  and  all  the  earnings  of  con- 
structed road  during  construction.     The  company  retained  only 
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its  franchise,  and  the  contractors  assumed  the  entire  respon- 
sibility of  raising  moneys  by  sale  of  these  securities.  The  com- 
pany  never  received  any  money  during  the  period  of  construc- 
tion, and  never  paid  out  any.  The  contractors  sold  the  bonds 
they  received,  and,  as  coupons  matured  on  them,  took  them  up. 
These  facts  appear  in  the  testimony  of  the  defendant  Abbott, 
and  are  undisputed.  Matters  proceeded  in  this  wise  until 
December,  1874,  when  it  appears  that  the  contractors  claimed 
to  hold  against  the  company  upwards  of  half  a  million  of  dollars, 
represented  by  these  coupons.  At  this  juncture,  they  professed 
inability  to  advance  further  moneys,  and  the  January  interest 
was  unprovided  for;  so  the  sinking-fund  was  resorted  to  for 
relief.  Such  resort  as  was  then  had,  in  my  view  of  the  case,  was 
improper,  if  it  was  not  illegal.  The  conditions  did  not  exist 
which  permitted  it,  and,  in  fact,  it  was  done  for  the  relief  of  the 
contractors.  By  their  contract  they  had  the  possession  of  the 
road,  and  were  te  operate  it  for  their  own  benefit ;  that  is,  they 
were  to  receive  all  of  its  earnings  during  the  period  of  construc- 
tion. Obviously,  the  effect  of  such  arrangement  was  to  leave 
the  company  without  any  sources  of  revenue,  and  the  resuh 
would  be  an  inability  to  meet  any  obhgation  continuing  from 
the  period  of  organization  until  the  termination  of  the  contract. 
Thus  it  could  not  be  said  that  the  treasury  became  exhausted 
in  December,  1874,  as  was  required  by  the  fourth  article  of  the 
mortgage  as  the  prerequisite  for  the  application  of  the  proceeds 
of  land  sales  to  the  payment  of  interest  on  bonds.  But  this 
article  assumed  the  existence  of  a  condition  of  affairs  wherein 
the  company  stood  under  the  obligation  to  pay  the  interest,  and 
not,  as  was  the  case  here,  the  contractors  themselves.  And  this 
brings  me  to  the  point  of  difference  between .  Judge  Finch's 
opinion  and  my  own,  which  I  have  adverted  to  as  existing; 
which  does  not,  however,  affect  the  conclusion,  but  which,  in 
my  judgment,  strengthens  it.  The  legal  effect  of  the  arrange- 
ment between  this  company  and  the  contractors  was,  as  between 
them,  to  render  them  the  debtors  for  the  interest  maturing  dur- 
ing the  time  the  contract  was  in  force,  and  their  purchasing  or 
taking  up  the  coupons  was,  in  fact,  the  payment  or  extinguish- 
ment of  the  coupons.  The  proceeds  of  the  sales  of  the  bonds 
and  the  earnings  of  the  road  were  the  stipulated  sources  for  the 
payment  of  the  accruing  interest  during  the  construction  of  the 
road,  and  those  sources,  by  the  contract  of  the  parties,  were 
made  over  to  and  conducted  into  the  hands  of  the  contractors. 
They  had  agreed  to  pay  the  interest  during  their  possession, 
and  they  were  to  reimburse  themselves  for  that  item  of  outlay, 
as  they  had  to  do  for  any  other  expenditures  in  their  under- 
taking. Nor  is  the  suggestion  thaf  they  paid  these  coupons  as 
agents  for  the  company  sound  in  principle,  for  it  would  not  be 
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in  accord  with  the  legal  or  fair  meaning  of  the  contract  between 
the  parties.  It  would  also  seem  that,  if  agents,  yet  having  the 
possession  of  all  the  principal's  estate,  a  paynient  of  an  obliga- 
tion of  the  principal  of  such  a  jiature  would  be  presumed  to 
have  been  made  from  the  property  in  the  agent's  hands,  and 
would  extinguish  the  obligation.  But  I  cannot  agree  to  the 
suggestion.  The  contractors,  in  legal  comtemplation,  as  I  think 
in  fact,  assumed  the  payment  of  the  coupons  during  construction. 
The  bonds  which  they  received,  by  reference  to  the  mortgage, 
carried  notice  to  them  of  the  provisions  of  the  mortgage;  which, 
in  its  fourth  article,  provided  that,  "during  the  construction  of 
the  said  railroad  hereby  mortgaged,  the  interest  on  tlie  bonds 
intended  to  be.  secured  hereby  shall  be  paid  out  of  the  earnings 
of  the  said  road  and  the  proceeds  of  the  sales  of  the  first  mort- 
gage bonds;  and  no  part  of  the  proceeds  of  the  sale  of  land 
embraced  in  this  mortgage,  or  intended  to  be,  shall  at  any  time 
be  appropriated  to  the  payment  of  interest  on  said  bonds  unless 
the  general  treasury  of  the  company  shall  be  first  exhausted," 
The  arrangement,  therefore,  which  trustees  and  company  united 
in  making,  with  the  object  of  securing  this  claim  of  the  con- 
tractors for  coupons  paid  by  them,  by  the  assignment  of  the 
contents  of  the  sinking-fund  from  the  possession  of  the  trustees 
to  a  third  party,  was  illegal ;  for  they  were  as  absolutely  dead  in 
law  as  though  paid  directly  by  the  company  over  its  counter, 
and  the  assignment  was  a  direct  violation  of  the  agreement  in 
the  mortgage. 

Coming  to  the  consideration  of  the  payment  of  the  $150,000 
of  interest,  about  maturing  in  January,  1875,  on  the  bonds,  the 
situation,  as  between  company  and  contractors,  was 
that  it  was  a  liability  which  the  contractors  were  still  Pw""!  tt 
bound  to  provide  for,  and  which  the  company  could  Js" V"*  * 
not  be  supposed  to  be  obligated  for.  Of  course,  as 
between  the  company  and  third  parties  holding  the  bonds,  the 
company  was  bound  for  the  January  interest;  but  if  such  had 
been  enforced  against  the  company,  and  the  trustees  had  simply 
aided  the  company  by  advancing,  from  the  land  sales,  proceeds 
constituting  the  sinking  fund,  the  company  would  have  had  an 
offset  against  the  contractors,  and  the  sinking-fund  would  have 
been  protected  by  the  obligation  of  the  company  in  its  income 
bound,  as  contemplated  in  the  article  of  the  mortgage  referred 
to.  But  what  was  actually  done  was  to  help  the  contractors  by 
assigning  over  the  whole  sinking-fund,  to  be  held  as  a  security 
for  the  payment  of  their  claim  for  paid  coupons,  and  for  the 
advance  by  one  or  more  bondholders  of  moneys  to  meet  the 
coupons  to  fall  due.  This  was  clearly  without  warrant  in  the 
law,  and  of  this  illegality  the  bondholders,  who  advanced  the 
funds  to  pay  future  coupons,  had  notice  through  their  bonds 
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and  the  provisions  of  the  mortgage,  and  their  Icnowledge  of  the 
facts  as  to  the  contractor's  claim.  It  is  true  the  trustees  re- 
ceived from  the  company  an  income  bond  and  a  second  mort- 
gage for  this  assignment  by  tlfem  of  the  sinking-fund,  and  her& 
after  I  shall  advert  to  the  fact  in  connection  with  the  facts  of 
the  so-called  "reorganization." 

The  defendants  admit  that  the  contractors  were  vitally  inter- 
ested in  preventing  a  default  and  its  consequences,  and  they 
say  that  they  themselves  set  about  raising  the  necessary  funds  to 
care  for  the  January  coupons;  but  they  could  not,  as  counsel  claim, 
use  the  coupons  in  their  possession,  for  they  were  in  fact  paid  as  to 
the  company.  However,  the  moneys  were  raised  by  the  concert  of 
action  between  contractors,  company,  and  trustees,  and  matters 
went  on  until  the  foreclosure  action  was  commenced  by  the  trus- 
teesuponthe  default  of  the  companyin  July,  1875,  in  December, 
1875.  Subsequently,  and  pending  the  action,  the  trustees 
entered  upon  the  property  and  took  possession  under  that 
mortgage.  While  in  possession  the  so-called  plan  of  reoi^an- 
ization  was  proposed  and  received  the  acquiescence  of  the 
trustees.  It  was  in  reality  but  a  plan  for  refunding  the  obli- 
gations of  the  company,  and  it  was  attempted  to  be  consummated 
without  the  consent  of  all  the  bondholders,  or  through  the 
compulsory  process  of  a  decree  and  sale.  Under  this  plan  a 
new  mortgage  was  executed  on  the  property,  and  preferred 
bonds  were  issued  and  given  in  exchange  for  $400,000  of  claims 
against  the  company,  variously  described  as  consisting  in  land- 
income  notes,  in  payments  to  equalize  interest  on  funded  and 
unfunded  coupons  under  some  scheme  designated  as  the 
"scheme  of  July  i,  1875,"  and  in  a  sum  to  cover  future-accruing 
interest  on  these  items,  Tlie  other  bonds  secured  by  this  new 
mortgage  were  subsequent  obligations  to  these  preferred  bonds, 
and  were  issued  to  take  up  the  prior  first  mortgage  bonds;  the 
details  of  that  scheme  not  being  necessary  to  describe,  in  view 
of  Judge  Finch's  fuller  opinion.  I  utterly  fail  to  find  any  war- 
rant in  law,  under  the  mortgage  which  defined  the  duties  and 
powers  of  these  trustees,  for  their  consent  to  and  participation 
in  such  a  scheme,  as  by  their  answer  is  admitted.  These  claims 
were  not  entitled  to  precedence  or  to  priority  of  payment  over 
the  first  mortgage  bonds.  For  reasons  I  have  stated,  the  $280,- 
000  of  land-income  notes,  issued  against  the  trust  created  by  the 
sinking-fund  proceeds,  to  aid  the  contractors,  were  not  preferred 
debts  of  the  company;  and  for  reasons  stated  in  Judge  Finch's 
opinion,  which  I  shall  not  repeat  here,  the  balance  of  the^^oo,- 
000  was  equally  not.  At  most,  and  overlooking  the  question- 
able legality  of  the  transactions  out  of  which  they  arose  as 
claims  against  the  company,  they  were  entitled  to  the  security 
of  the  fund  pledged  as  collateral.     How  could  they  deserve 
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protection  to  the  extent  of  being  secured  by  a  prior  lien  on  the 
mortgaged  property?  The  very  terms  of  the  mortgage  con- 
template no  such  possibility,  and  expressly  provide  that  the 
trustees  Shall  receive  for  their  advances  from  the  sinlting-fund 
to  pay  interest,  which  the  company  has  not  the  means  to  pay, 
and  to  secure  the  first  mortgage  bondholders,  whose  security  is 
thus  impaired,  an  income  bond,  to  be  redeemed  by  other  bonds 
secured  by  a  second  mortgage  of  the  premises.  The  assignment, 
by  the  trustees,  of  the  sinking-fund  recognizes  this  distinctly. 
Nor  did  the  holders  of  the  land-income  notes,  by  surrendering  the 
proceeds  of  the  land-grant  sales  in  their  trustees'  hands,  thereby 
become  entitled  to  any  priority  over  the  first  mortgage  bond- 
holders in  equity.  For,  again  assuming  the  legality  of  the 
transactions  underlying  the  issue  of  these  notes,  the  relinquish- 
ment of  the  specific  security  for  their  repayment  of  itself  is 
inefiectual  to  promote  their  claim  over  that  of  the  first  mortgage 
bondholders,  in  the  absence  of  the  consent  of  all  parties.  No 
rule  of  law  recognizes  any  such  right,  and  I  am  aware  of  no 
principle  of  equity  upon  which  a  party  may  become  preferred 
as  a  creditor  over  another  by  a  voluntary  surrender  or  relinquish- 
ment of  his  security;  and  such  this  must  be  deemed  to  be,  in 
the  absence  of  the  consent  of  every  prior  bondholder,  or  of 
proceedings  had  in  invitiim.  The  trustees  should  have  proceeded 
with  the  foreclosure  action,  and  they  had  no  power  to  waive 
subsequent  defaults,  and  to  release  the  company  from  its  obli- 
gations to  their  cestui;  que  trustent,  and  from  causes  of  action,  as 
.  they  did  in  1879,  In  changing  the  contract  by  releasing  the 
company  and  in  consenting  to  a  new  mortgage,  under  whicli  the 
claims  of  their  cestuis  que  trustent  were  deferred  in  order  of 
payment,  the  trustees  violated  their  duty  to  these  plaintiffs,  and 
rendered  themselves  amenable  to  this  action.  They  were  vested 
with  no  such  discretion  as  would  authorize  them  to  change  or  im- 
pair any  legal  right  of  the  plaintiff.  The  mortgage  did  notcoiifer 
any  such  authority,  and  the  consent  of  every  bondholder  could 
not  do  so.  Their  duty  to  the  bondholders  was  to  them  seve- 
rally, and  they  were  not  at  liberty  to  follow  the  advice  or  wishes 
of  the  majority,  being  stilt  liable  to  the  minority  for  a  faithful 
administration  of  their  trust.  Sturgcs  v.  Knapp,  31  Vt.  i.  With 
the  motives  of  the  plaintiff  we  are  not  concerned  if  he  has  legal 
rights  which  have  been  disregarded  and  which  his  trustees'  action 
threatens  to  disregard. 

The  argument  that  these  preferred  bonds  worked  no  harm  to 
the  original  bondholders,  1  do  not  regard  as  sound.  They  do 
not  equitably  represent  debts  which  are  entitled  to  priority  of 
payment.  Their  issue,  and  payments  upon  them  of  interest  and 
of  principal,  are  not  within  the  terms  of  the  original  first  mort- 
gage, which  represents  the  contract  between  company,  trustees, 
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and  the  holders  of  bonds,  and  are  distinct  departures  from  that 
contract.  All  that  instrument  contemplated,  in  tlie  event  of  the 
application  of  the  proceeds  of  land-grant  sales  to  the  payment 
of  interest  when  needed  by  the  company,  was  that  an  income 
bond  should  be  given  by  the  company  to  thp  trustees,  ultimately 
to  be  redeemed  by  the  issuing  of  bonds  of  the  company,  secured 
by  a  second  mortgage.  It  is  plain  that  the  possession  by  the 
trustees  of  such  an  income  bond,  the  interest  on  which  was 
payable  before  payment  to  the  stockholders,  operated  as  amply 
as  a  security  for  the  first  mortgage  bondholders  as  they  could 
possibly  in  the  nature  of  the  exigency  expect. 

I  have  discussed  these  questions  more  at  length  than  I  had 
intended,  and  perhaps  more,  in  view  of  the  elaborate  opinion  of 
Judge  Finch,  than  was  absolutely  necessary,  and  I  shall  add  no 
more,  I  concur  in  Judge  Finch's  opinion  upon  all  matters 
which  I  have  not  touched  upon  here,  and  I  agree  in  his  con- 
clusion— that  the  judgement  and  order  appealed  from  should  be 
affirmed. 

Mortgag* — Reorganization — Estoppel  of  Managor  to  Cnforc*  OrigintI 
Obligation. — Plainiifl.  who  was  a  member  of  the  board  of  managers  of  a 
navigation  company,  held  certain  mortgage  bonds  issued  by  it,  and  ^ar- 
anteed  by  defendant,  a  railroad  company.  Owlngto  the  financial  embar- 
rassment of  the  defendant,  it  was  proposed  to  effect  a  financial  reoi^n- 
ization  of  defendant's  indebtedness.  The  board  of  managers  of  the 
navigation  company  accordingly  recommended  its  bondholders  to  accept 
a  proposition  by  which  the  outstanding  obligations  were  to  be  deposited 
with  a  board  of^"  reconstruction  trustees,"  and  new  obligations  were  to  be 
issued  instead.  Plaintiff,  as  one  of  the  managers  of  the  navigation  com- 
pany, opposed  the  scheme,  and  never  deposited  any  of  the  bonds  held  by 
nim,  or  agreed  to  receive  others  in  exchange  therefor,  but  the  circuEara 
and  communications  issued  by  the  board  of  trustees  contained  no  notice 
of  plaintiffs  opposition.  Held,  that  plaintiff's  failure  to  notify  the  holders 
of  the  other  obligations,  that  he  was  opposed  to  the  scheme  did  not  estop 
him  from  enforcing  the  defendant's  liability  under  its  guaranty.  Philadel- 
phia &  R.  R.  Co.  !-.  Love.  Pa.  Sup.  Ct.,  April  15,  1889. 

Same — Deitructlon  of  Bondi  Before  luuanco— Reloaw  of  Mortgage.— A 
railroad  company  made  a.  mortgage  of  a  branch  road,  which  recited  that 
it  had  been  deemed  expedient  to  fund  certain  coupons  of  th?  bonds  se- 
cured by  second  mortgiige  of  the  main  line,  by  the  issue  of  scrip  convert- 
ible into  first  mortgage  bonds.  The  mongage  recited  that  the  company 
had  made  and  delivered  to  the  trustees  the  bonds  secured  by  the  mort- 
gage. While  the  bonds  were  yet  unissued,  doubts  arose  as  to  the  validitv 
of  the  mortgage,  and  the  bonds  were  destroyed  and  the  mortgage  releasea. 
Held,  that  the  hcildersof  the  second  mortgage  bond  coupons  had  acquired 
no  right  to  the  issue  of  the  destroyed  bonds,  there  being  no  contract  by 
the  company  to  issue  them.— Com,  ex  rel.  Hooton  v,  Wilmington  &  N. 
R.  Co.,  P».  Sup.  Ct..  Feb.  2$.  18S9. 

Same — Stock  letued  to  State— Rights  of  Boitdholdere  under  Mortgage  bf 
State.— A  bill  in  equity  averred  in  effect  that  the  North  Carolina  R.  Co. 
was  incorporated  by  an  act  of  the  legislature  of  the  stateof  North  Carolina, 
passed  January  27,  1849;  that  the  act  provided  that  the  state  should  sub- 
scrilM  for  $3,000,000  of  the  $4,000,000  authorized  capital  stock  of  the  com' 
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pany;  should  be  entitled  to  appoint  eightof  the  twetvedirectorsofthe  com- 
pany, and  should  be  entitled  to  vote  by  an  official  proxy  upon  itscapital  stock 
at  all  stockholders'  meetings ;  that  the  state  took  the  stock,  and  has  always 
exercised  its  rights  to  appoint  directors  and  vote ;  that  the  state  cre- 
ated a  statutory  mortgage  upon  the  shares  of  the  stock,  to  secure  certain 
construction  bonds  Issued  by  it;  that  subsequently  it  created  a  second 
Statutory  mortgage  upon  its  shares  of  stock,  to  secure  an  issne  of  bonds, 
of  which  the  bonds  in  suit  are  apart,  and  issued  (i,;oo,aoo  of  such  bonds, 
and  sold  them  to  the  public;  and  that  thereafter,  September  21,  187 1,  and 
while  the  railway  company  was  earning  and  paying  6  per  cent  per  annum 
upon  its  capital  stock,  and  while  the. state  i^as  in  default  in  paying  the 
interest  on  the  second  mortgage  bonds,  the  defendant,  with  full  knowledge 
of  the  rights  of  the  second  mortgage  bondholders,  took  a  lease  of  the  rail- 
way at  a  rental  merely  sufKcient  to  pay  the  interest  on  the  first  mortgage 
bonds,  and  has  since  been  in  possession  of  the  property,  and  in  receipt  of 
earnings  therefrom  largely  in  excess  of  the  rental.  The  bill  was  tiled 
by  the  complainant  for  himself,  and  in  behalf  of  other  holders  of  the 
bonds,  to  compel  the  defendant  to  account  for  the  earnings  of  the  leased 
railivay  property  in  excess  of  the  rent  reserved  in  the  lease.  The  defend- 
ant demurred  to  the  bill.  Held,  that  the  suit  could  not  be  maintained,  in 
the  absence  of  fraud,  on  the  ground  that  the  state  of  North  Carolina  was 
invested,  by  the  legislation  under  which  it  became  a  stockholder  of  the 
railway  company,  with  complete  control  of  the  affairs  of  the  company; 
that  by  the  hypothecation  of  its  shares  to  the  second  mortgage  bondhold- 
ers, it  impliedly  agreed  to  become  a  trustee  for  them,  charged  with  the 
duty  of  exercising  its  power  of  control  so  as  to  preserve  the  earnings  of 
the  railway,  and  appropriate  them  to  the  payment  of  the  bonds ;  that 
consequently  the  earnings  were  a  trust  fund  for  the  bondholders ;  that  by 
permitting  the  lease  by  the  railway  company  to  the  defendant  the  state 
consented  to  a  diversion  of  the  trust  fund  ;  and  that  as  the  defendant  is 
the  recipient  of  a  trust  fund,  with  notice  of  the  rights  of  l\i&  ceituis  que 
iruslent,  it  must  account  for  such  of  the  fund  which  has  come  to  its  hands 
as  is  not  applicable  to  the  payment  of  interest  to  the  first  mortgage  bond- 
holders.    Gibson  V.  Richmond  &  D.  R.  Co..  37  Fed.  Rep.  743. 

Sama — Validity  of  Reltua— Rocital  of  Rocord  of  Mortgaga.~The  fact 
that  a  release  recited  that  the  mortgage  was  recorded  in  Mortgage  Book 
No.  30.  whereas  it  was  in  fact  recorded  in  Book  No.  20,  does  not  invalidate 
the  release  when  the  mistake  is  clearly  a  clerical  error  {there  being  at 
the  time  of  registration  no  Book  No.  30)  and  the  mortgage  is  otherwise 
sufficiently  described  so  as  to  leave  no  room  for  doubt  as  -to  what  mort- 
gage was  released.  Com.  tx  reL  Hooton  v.  Wilmington  &  N.  R,  Co.,  Pa. 
Sup.  Ct.,  Feb,  25,  1889. 
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Haywood  County. 

(Tennesue  Supreme  Court,  Jutte  7,  1889.) 

Munlctpil  Ald-Subicrlptionto  8tocl(-Amflndm«nttoConttltirtlon-Cem- 
plated  Contract<~~When.  under  a  statute  authorizing  a  county  to  issue 
bonds  in  aid  of  a  railroad  upon  a  majority  vote  in  favor  of  the  proposal, 

an  election  lias  been  held,  and  'an  order  has  been  made  by  the  county 
court  directing  the  chairman  to  subscribe  for  the  stocic  upon  the  books  of 
the  company,  and  reciting  that  the  president  appeared  before  the  court 
and  accepted  the  subscription  on  belialf  of  the  company,  the  contract  is 
completed,  and  a  constitutional  amendment  adopted  on  the  day  following 
the  making  of  tlie  order,  which  declares  that  a  three-fourths  vote  shall  be 
necessary  in  the  case  of  municipal  aid  elections,  has  not  the  effect  of  ab- 
rogating the  statute  authurizjn<j  the  election  and  the  proceedings  there- 
Same— Authority  to  Subicribeto  Stock— Itiuance  of  Bonds  In  Aid  of  Con- 
struction.^A  staiute  which  authorizes  a  county  court  to  hold  an  election 
"  for  tile  purpose  of  ascertaining  the  sense  of  the  voters  of  said  county,  as 
to  the  issuance  of  county  bonds  in  aid  of  the  construction  of  said  railroad." 
find  upon  a  favorable  vote  to  issue  the  same,  authorizes  the  county  to  issue 
the  bonds  in  payment  of  a  subscription  to  the  stock  of  the  company  in- 
stcitd  of  donating  them. 

8ama— Irragutarlty  In  Electlon^Ettoppel  of  County  to  D«ny,Valid)ty  of 
Bonds. —After  a  county  has  delivered  aid  bonds  to  a  railroad  company  by 
the  authority  of  a  statute,  and  has  rect^nized  them  bv  the  payment  of  in- 
terest for  fifteen  years,  it  cannot  set  up  an  irre^larity  m  the  election 
against  an  innocent  purchaser. 

Samo — Conditions  Imposed  by  County  Court— -Waiver— Validity  of  Bonds. 
— A  county  may  waive  compliance  with  conditions  imposed  by  the  county 
court,  and  it  cannot  object  that  bonds  held  by  an  innocent  purchaser  are 
invalid  by  reason  of  an  irregularity  in  the  subscription  ordered  to  be 
made  by  the  chairman  of  the  county  court,  or  in  the  issuing  of  the  bonds. 
Same— Place  of  Payment — Usury, — The  legislature  nray  authorize  rail- 
road aid  bonds  to  \x.  made  payable  at  a  place  outside  the  state,  and  when 
the  interest  is  within  the  rate  authorized  by  the  law  of  t lie  state  where 
they  are  payable,  although  exceeding  the  legal  rate  of  the  state  where  the 
county  is  situated,  the  bonds  are  not  usurious,  and  are  valid. 

Same — Consolidation  of  Companies — Sufficiency  of  Notice  of  Election. — 
If,  at  the  time  when  an  election  as  to  the  issuance  of  railroad  aid  bonds 
took  place,  a«tatute  authorizing  the  consolidation  of  the  company  with 
another  has  been  enacted  and  is  in  force,  the  election  and  the  issuance  of 
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the  bonds  in  pursuance  thereof  are  valid,  although  the  notice  of  the  elec- 
tion began  to  run  before  the  consolidation  act  came  into  force. 
Snodgrass  and  Caldwell,  JJ,,  dissent. 

Appeal  from  Circuit  Court,  Haywood  County. 

Petition  for  mandamus.  The  petitioner  appeals  from  an  order 
dismissing  the  petition  on  demurrer. 

/.  R.  FUppin,  W.  H.  Rutledge,  Spl.  Hill  and  TurUy  &  Wrigkt 
for  petitioner. 

A,  D.  Brig/tt,  J.  R.  Bond,  /.  W.  E.  Moore,  and  Metcalf  & 
Walker  for  defendant. 

Dickinson,  Special  Judge. — This  is  a  mandamus  to  compel 
the  county  of  Haywood  to  levy  a  tax  to  pay  coupons  upon 
bonds  issued  under  section  8,  c.  55,  Acts  1869—70, 
which  reads  as  follows:  "Be  it  further  enacted  that  PraeerfU*! 
the  county  court  of  Haywood  county  is  hereby  au-  "Jj^i^l^" 
thorized,  upon  application  of  the  president  of  the  cImUm. 
Brownsville  &  Ohio  R,  Co.,  to  order  an  election  in 
said  county,  to  be  held  by  the  proper  officers,  for  the  purpose  of 
ascertaining  the  sense  of  the  voters  of  said  county  as  to  the  is- 
suance of  county  bonds  in  aid  of  the  construction  of  said  rail- 
road, said  election  to  be  advertised  at  least  twenty  days  in  all 
the  voting  places  in  said  county;  and  if  a  majority  of  all  the 
votes  cast  shall  be  in  favor  of  the  issuance  of  said  county  bonds, 
then  it  shall  be  the  duty  of  said  court  to  issue  the  same ;  but  if 
there  should  not  be  a  majority  of  the  votes  cast  in  favor  of  the 
'issuance  of  said  bonds,  then  said  court  shall  not  issue  them, — 
the  amount  of  said  bonds  not  to  exceed  two  hundred  thousand 
dollars,  and  to  run  not  exceeding  twenty  years,  bearing  the  rate 
of  interest  allowed  by  law  at  the  place  where  said  bonds  are 
made  payable."  The  act  was  passed  February  8,  1870,  and 
upon  the  following  day  an  order  was  made  by  the  quorum  court 
in  pursuance  of  said  act,  and  in  accordance  with  its  terms,  or- 
dering an  election  to  be  held  on  the  first  Saturday  in  March, 
1870.  The  election  was  held  on  that  day,  and  a  majority  of  the 
votes  was  cast  in  favor  of  the  issuance  of  the  bonds.  The  re- 
turn of  the  officer  holding  the  election  recited  that,  in  obedience 
to  the  said  order  of  the  court,  he  held  an  election,  previous  no- 
tice of  the  time  and  places  and  purposes  of  said  election  having 
been  given;  "said  election  being  opened  and  held,  as  aforesaid, 
in  pursuance  of  said  order,  for  the  purpose  of  ascertaining  the 
sense  of  the  qualified  voters  of  said  county  as  to  the  issuance  of 
one  hundred'thousand  dollars  of  eight  percent  county  bonds, 
payable  at  St.  Louis,  Mo.,  within  twenty  years  from  the  date  of 
issuance  by  said  Haywood  county,  to  be  subscribed  as  stock  to 
and  used  in  aid  of  the  construction  of  the  Brownsville  &  Ohio 
R. ;  and  said  qualified   voters  were  instructed  by  said  notice 
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that  those  who  were  in  favor  of  the  issuance  of  said  bonds 
should  have  written  or  printed  upon  their  ballots  or  tickets 
'Bonds,' and  those  who  were  opposed  to  the  issuance  of  said 
bonds  should  have  written  or  printed  upon  their  ballots  or  tick- 
ets '  No  Bonds,'" 

On  the  4th  day  of  May,  1870,  the  county  court  of  Haywood 
county,  after  reciting  their  previous  order,  under  said  act,  for 
an  election,  and  the  result  of  the  vote,  proceeded  as  follows: 
"  It  is  therefore  ordered  and  decreed  by  the  court  that  the  chair- 
man of  this  court  be,  and  he  is  hereby,  authorized,  empowered, 
and  ordered,  in  the  name  of  Haywood  county,  to  subscribe 
upon  the  books  of  said  Brownville  &  Ohio  R.  Co.  stock  to  the 
amount  of  one  hundred  thousand  dollars,  to  be  paid  or  liqui- 
dated by  said  county  by  the  issuance  of  said  company  of  one 
hundred  thousand  dollars  Haywood  county  coupon  bonds,  pay- 
able twenty  years  after  date  of  issuance  at  the  city  of  St.  Louis, 
Mo.,  and  bearing  interest  from  date  at  eight  per  ceht  per  an- 
num, and  payable  annually;  said  bonds  to  be  used  by  said  com- 
pany in  aid  of  the  construction  of  said  Brownsville  &  Ohio  R. 
And  the  said  chairman  of  the  court  is  ordered  to  sign  and  issue 
to  the  said  Brownsville  &  Ohio  R.  Co.  said  bonds,  with  coupons 
attached,  upon  application  of  its  president,  upon  the  following 
conditions,  to  wit :  First  that  said  railroad  company  shall  take 
said  bonds  at  a  par  valuation,  and  shall  issue  for  the  same,  to 
said  county,  certificates  of  stock  in  said  company  equal  in 
amount  to  the  amount  of  bonds  received  hereunder,  which  said 
certificate  or  certificates  of  stock  shall  entitle  the  holder  or 
holders  thereof  to  all  the  rights,  privileges,  benefits,  and  immu- 
nities conferred  upon  other  stockholders  in  said  company.  Sec- 
ond, Before  said  bonds  are  issued  the  said  Brownsville  &  Ohio 
R.  Co.  shall  exhibit  to  said  chairman  such  an  amount  of  dotta 
fide  and  solvent  stock,  subscribed  in  Haywood  county,  as  will 
be  sufficient,  in  addition  to  three  fifths  of  the  one  hundred 
thousand  dollars  herein  ordered,  to  prepare  the  road-bed  of  said 
railroad  for  the  iron  and  rolling  stock  from  Brownsville  to  the 
Dyer  county  line.  Third.  Said  bonds  not  to  be  issued  before 
May  20,  1870.  And  thereupon  came  into  open  court  J.  D. 
Smith,  president  of  said  Brownsville  &  Ohio  R.  Co.,  having  been 
thereunto  previously  authorized  by  the  board  of  directors  of 
said  company,  and  accepted  in  the  name  of  said  company,  the 
one  hundred  thousand  dollars  of  county  subscription  herein  or- 
dered, and  the  issuance  of  said  county  bonds,  upon  the  condi- 
tions herein  imposed." 

Upon  the  following  day,  May  J,  1870,  our  present  constitu- 
tion wentin  to  effect.  Article  2,  §29,  provides:  ".  .  .  But  the 
credit  of  no  county,  city,  or  town,  shall  be  given  or  loaned  to 
or  in  aid  of  any  person,  company,  association,  or  corporation. 
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except  upon  an  election  to  be  first  held  by  the  qualified  voters 
of  each  county,  city,  or  town,  and  the  assent  of  three  fourths  of 
the  votes  cast  at  said  election.  Nor  shall  any  county,  city,  or 
town  become  a  stockholder  with  others,  in  any  company,  asso- 
ciation, or  corporation,  except  upon  a  like  election,  and  the  as- 
sent of  a  like  majority." 

Under  an  act  passed  February  17,  1870,  which  was  16  days 
before  the  election,  and  after  the  notice  for  said  election,  which 
required  20  days,  began  to  run,  the  Brownsville  &  Ohio  R.  Co. 
became  consolidated  with  the  Brownsville  &  Holly  Springs  R. 
Co.,  under  the  corporate  name  of  Holly  Springs,  Brownsville  & 
Ohio  R,  Co.  This  had  in  view  the  building  of  a  line  from  a 
point  in  Kentucky,  by  way  of  Brownsville,  as  contemplated  by 
the  first  company,  and  continuing  to  Holly  Springs,  in  the  state 
of  Mississippi.  The  consolidation  took  place,  and  the  said 
bonds  were  issued  to  the  consolidated  company  after  the  con- 
stitution of  1870  went  into  effect.  Petitioner  avers  that  the 
county  of  Haywood  has,  for  more  than  15  years,  recognized  the 
validity  of  the  bonds  by  levying,  assessing,  and  collecting  a  tax 
to  pay  the  interest  coupons,  which  have  been  regularly  redeemed 
up  to  the  year  1886,  and  that  some  of  the  bonds  have  been  paid 
by  the  county.  She  further  avers  that  she  is  the  owner  and 
holder,  for  a  valuable  consideration,  in  due  course  of  trade,  be- 
fore maturity,  of  the  coupons  described  in  the  petition,  which 
were  a  part  of  said  issue  of  bonds,  and  that  the  county  of  Hay- 
wood refuses  to  pay  the  same,  and  to  levy  any  tax  for  that  pur- 
pose, as  it  is  in  duty  bound  under  the  law  to  do. 

The  questions  to  be  determined  by  us  are  raised  by  demur 
rer,  the  grounds  insisted  on  being — First.  That  the  power  to 
issue  the  bonds  was  abrogated,  by  the  constitution  of 
1870  going  into  effect,  before  it  was  exercised  under  ((iMitau  la- 
the enabling  act,  and  that  the  bonds  reciting  upon  "i"*i«««^ 
their  face  the  act  under  which  they  were  issued,  and 
being  issued  April  7,  1871,  affected  all  holders  with  the  infirm- 
ities existing  in  them  by  the  effect  of  the  present  constitution. 
Second.  That  the  act  only  authorized  their  issuance  to  the 
Brownsville  &  Ohio  R.  Co.,  and  therefore  the  issuance  to  a  con- 
solidated company,  formed  by  virtue  of  a  law  which  did  not  go 
into  effect  until  after  8  of  the  required  20  days'  election  notice 
had  run,  was  unauthorized  and  void.  Third.  That  the  act  au- 
thorizing the  issuance  of  bonds  bearing  interest  at  the  rate 
allowed  by  law  at  the  place  where  they  were  made  payable  was, 
for  that  reason,  unconstitutional.  Fourth.  That  the  bonds 
bearing  8  per  cent  interest  on  their  face  are  usurious,  and  no 
suit  can  be  predicated  upon  them. 

It  is  claimed  by  the  county,  and  it  is  unquestionably  the  law. 
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propriate  was  taken  away.  The  court  said:  "We  do  not  say 
that  the  new  constitution  could  annul  or  impair  any  contract 
that  was  made  between  the  town  and  the  railroad  company, 
during  the  time  in  which  the  town  had  authority  to  make  it. 
.  .  .  The  town  voted  on  the  20th  day  of  November,  1869,  that 
it  would  make  a  donation,  provided  the  company  would  run  its 
railroad  through  the  town.  On  the  20th  of  June,  1870,  the  com- 
pany gave  notice  of  its  acceptance  of  the  donation.  But  the 
town  was  not  empowered  to  make  the  donation  until  the  road 
was  located  and  constructed  through  the  town."  No  such  con- 
dition  upon  the  exercise  of  the  power  to  issue  or  contract  to 
issue  the  bonds  by  Haywood  county  existed,  but  the  act  says; 
"  If  a  majority  of  all  the  votes  cast  shall  be  in  favor  of  the  issu- 
ance of  said  county  bonds,  then  it  shall  be  the  duty  of  said  court 
to  issue  the  same." 

In  Wadsworth  v.  Supervisors  of  Eau  Claire  Co.,  102  U.  S.  534, 
the  act  declared  that  "  if  a  majority  of  the  ballots  cast  in  any  of 
said  counties  be  for  railroad  aid,  the  county  board  of  supervisors 
of  said  counties  shall  have  power,  by  resolution,  to  cause  to  be 
issued  bonds,"  etc.  The  act  authorizing  the  levy  of  taxes  to 
pay  the  interest  on  said  bonds  was  repealed,  and  the  supervisors 
thereafter  refused  to  issue  the  bonds.  The  court  held  that  in 
this  case  there  was  "  no  binding  agreement  or  contract"  between 
the  railroad  company  and  the  county,  by  which  the  county  be- 
came legally  bound,  through  its  board  of  supervisors,  to  execute 
and  deliver  the  bonds,  and  that  the  act,  "  neither  in  express 
words,  nor  by  necessary  implication,  made  it  imperative  upon 
the  board  of  supervisors  to  issue  bonds  in  pursuance  of  the 
popular  vote.  .  .  .  As  the  statute  only  declared  that  the  super- 
visors should  have  power,  by  resolution,  to  cause  bonds  to  be 
issued  when  the  people  voted  in  favor  of  railroad  aid,  we  are 
not  at  liberty  to  say  that  the  legislature  meant  such  vote  to  be 
a  positive  command  to  exercise  that  power,  without  regard  to 
the  circumstances  arising  after  the  expression  of  the  popular 
will."  The  court  further  says  that,  admitting  that  it  was  a  posi- 
tive mandate,  yet  it  could  be  revoked  by  the  legislature  at  any 
time  "  before  the  bonds  were  in  fact  issued,  or  before  the  county 
came  under  a  legal  obligation  to  issue  them."  And  again  it 
says  that  the  supervisors  did  not,  prior  to  the  repealing  of  the 
act,  "  assume  to  impose  any  legal  obligation  upon  the  county, 
either  by  an  actual  issue  of  the  bonds,  or  by  an  agreement  to 
issue  and  deliver  them  upon  the  completion  of  the  road  through 
the  county."  In  Buffalo  &  J.  R,  Co.  v.  Falconer,  103  U.  S,  821, 
2  Am.  &  Eng.  R.  Cas.  593,  the  law  prescribed  that  the  petition  of 
the  tax-payers  authorizing  commissioners  to  subscribe  for  stock 
might  be  conditional,  and  that  the  condition  would  bind  the 
railroad  company.  The  petition  contained  the  condition  that 
88  A.  &  E.  R.  Cos.— id 
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the  subscription  should  not  be  made  until  the  railroad  had 
located  and  constructed  its  road  to  a  designated  point.  The 
railroad  was  not  constructed  until  after  the  act  was  repealed  by 
the  new  constitution.  The  commissioners  undertook  to  make 
an  agreement  to  subscribe  before  the  condition  precedent  to  the 
vesting  of  any  right  in  them  to  make  a  subscription  had  hap- 
pened, and  it  was  held  that  the  bonds  issued  in  pursuance  of 
such  u/tra  vires  act  were  void.  The  court  held  that  all  that  was 
done  by  the  town  was  to  "  appoint  agents  for  making  a  subscrip- 
tion and  issuing  bonds  on  the  happening  of  a  certain  event;" 
that  what  had  not  been  done  before  the  revoking  constitutional 
amendment  went  into  effect  could  not  be  done  after«'ards, "  un- 
less some  valid  contract  required  it  to  be  done.  But,  as  we  have 
shown,  no  such  contract  existed  in  this  case."     The  court  distin- 

fuished  this  case  from  County  of  Moultrie  v.  Rockingham,  etc., 
av.  Bank,  92  U.  S.  631,  showing  that  in  that  case  there  was 
"  authority  to  make  a  present  subscription,  and  that  this  in- 
cluded-the  power  to  agree  to  subscribe,  and  that  the  resolution 
amounted  to  a  subscription,  or  at  least  to  an  agreement  to  sub- 
scribe, which,  being  accepted  and  acted  upon  by  the  railroad 
company  as  such,  created  a  contract  between  the  county  and 
the  company." 

All  of  these  cases,  except  the  last,  are  cited  and  relied  on  by 
defendant,  and  therefore  they  have  been  commented  upon  at 
length.  They  do  not  establish  that  the  delivery  of  bonds,  made 
either  under  an  act  authorizing  a  subscription  or  one  authorizing 
a  donation,  is  void,  because  they  are  delivered  after  the  annul- 
ment of  the  enabling  act,  but  that  this  is  true  only  in  the  event 
that  the  right  to  have  the  bonds  delivered  had  not  vested,  either 
by  the  effect  of  the  act  or  by  virtue  of  a  vahd  contract  made 
under  it  before  it  became  void.  In  County  of  Moultrie 
V.  Rockingham,  etc.,  Sav,  Bank,  92  U,  S,  631,  the  act  provided 
that  the  supervisors  were  authorized  to  subscribe  for  stock,  and 
issue  bonds  therefor:  "provided,  that  the  same  shall  not  be 
issued  until  the  said  road  shall  be  opened  for  traffic  between  the 
city  of  Decatur  and  the  town  of  Sullivan,  aforesaid."  The  court 
held  that  the  power  to  subscribe  was  not  fettered  by  conditions, 
but  that  only  the  payment  was  postponed  until  the  railroad 
should  be  opened,  and,  "  as  a  greater  power  includes  every  con- 
stituent part  of  it,  the  legislative  act  empowered  the  board  of 
supervisors  to  agree  to  subscribe  preparatory  to  an  actual  sub- 
scription. The  power  thus  granted  was  never  revoked,  unless  it 
was  by  the  new  constitution  of  the  state,  which  did  not  take 
effect  prior  to  July  2,  1870.  Whatever  was  done  in  pursuance 
of  the  power  before  that  time,  if  anything  was,  could  not  be 
affected  by  the  constitution  subsequently  adopted.  Subscrip- 
tions or  contracts  to  subscribe,  made  in  pursuance  of  it  before 
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it  was  abrogated,  remain  binding,"  In  that  case  the  board  of, 
supervisors  informally  resolved  to  subscribe,  and  the  resolutions 
were  referred  to  a  lawyer  to  be  put  in  form,  and  subsequently 
were  entered  by  the  clerk  upon  the  records.  It  provided  that 
"  the  county  of  Moultrie  subscribed,"  and  that  when  the  railroad 
"  shall  be  open  for  traffic"  between  the  city  of  Decatur  and  the 
town  of  Sullivan  aforesaid  "there  be  issued  bonds,"  and  that 
said  bonds  be  delivered  to  said  railroad  company  in  full  payment 
of  the  subscription  of  said  county  so  made  as  aforesaid.  There 
was  no  further  subscription.  None  was  made  on  the  books  of 
the  company.  The  court  says  :  "  A  subscription  on  the  books 
of  the  company  was  unnecessary,  for  that  which  amounted 
to  a  subscription  had  been  made  in  December,  i86g,  .  .  .  The 
resolution  to  subscribe  was  its  own  act,— its  immediate  subscrip- 
tion." On  the  point  that  an  actual  subscription  is  not  necessary, 
the  court  cites  authorities.  Page  634.  The  opinion  proceeds : 
"And  if  this  conclusion  could  not  be  reached  it  would  make 
but  little  difference  to  the  present  case ;  for  it  could  not  be 
doubted  that  the  action  of  the  board  vtts  at  least  an  undertak- 
ing to  subscribe,  and  this  was  assented  to  or  accepted  by  the 
railroad  company.  The  resolutions  were  entered  of  record  by 
the  clerk  and  president  of  the  railroad  company,  and  the  com- 
pany made  an  appropriation  of  the  bonds  to  be  received  in  pay- 
ment for  the  subscription,  by  a  contract  made  on  the  15th  of 
April,  1870.  In  either  aspect  of  the  case,  therefore,  there  was 
an  authorized  contract  existing  between  the  county  and  the 
railroad  company  when  the  new  constitution  came  into  opera- 
tion. No  matter  whether  the  contract  was  a  subscription  or  an 
agreement  to  subscribe,  it  was  not  annulled  or  impaired  by  the 
prohibitions  of  the  constitution.  The  delivery  of  the  bonds 
was  no  more  than  performance  of  the  contract." 

The  resolutions  of  the  Haywood  county  court  ordered  the 
chairman  to  subscribe  upon  the  books  of  the  company  for  stock 
to  be  paid  for  by  the  bonds  voted  for,  and  to  issue  the  bonds  to 
the  president  of  the  company  after  the  company  had  complied 
with  certain  conditions,  which  are  set  out  in  full  in  the  first  part 
of  this  opinion.  The  delivery  was  not  conditioned  upon  the 
chairman  first  subscribing  on  the  books,  but  upon  things  to  be 
done  by  the  company,  and  not  by  the  chairman.  No  time 
is  fixed  for  the  subscription  to  be  made  on  the  books,  and  it 
manifestly  was  intended  as  a  merely  formal  act,  in  pursuance  of 
what  the  order  of  the  court  and  the  acceptance  by  the  company, 
based  upon  the  vote  of  the  people,  had  already  accomplished,' 
That  the  court  understood  that  the  subscription  was  then  con- 
summated is  evidenced  by  the  fact  that  the  same  order  author- 
izing it  recites  that  the  president  of  the  railroad  company  there- 
upon came  into  open  court,  "having  been  thereunto  previously 
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authorized  by  the  board  of  directors  of  said  company,  and 
accepted,  in  the  name  of  said  company,  the  one  hundred 
thousand  dollars  of  county  subscription  herein  ordered,  and  the 
issuance  of  said  county  bonds  upon  the  conditions  herein 
imposed."  The  contracting  parties  evidently  understood  that 
the  act  of  subscription  was  then  and  there  consummated.  No 
actual  manual  subscription  on  the  books  of  the  company  was 
necessary.  County  of  Cass  v.  Gillett,  lOo  U.  S.  594;  Nugent  v. 
Supervisors  of  Putnam  Co.,  ig  Wall.  247 ;  County  of  Moultrie 
V.  Rockingham,  etc.,  Sav.  Bank,  92  U.  S.  634.  This  case  is  very 
like,  and  the  facts  are  even  stronger  than  those  set  out  in  the 
Moultrie  Case,  92  U.  S.  635,  for  here  both  of  the  parties  to  the 
contract,  then  present,  understood  that  it  was  an  offer 
and  an  acceptance  of  a  subscription.  If  the  county  were 
here  suing  the  railroad  company  for  a  delivery  of  the  stock, 
predicating  its  rights  upon  the  assertion  that  the  contract  upon 
the  facts  stated  was  completed  on  May  4,  1870,  and  the 
company  was  denying  the  proposition,  the  conclusion  against 
the  company  would  be  inevitable. 

The  contention  of  the  learned  counsel  for  the  county  is  that 
sutatoMv  ^^^  ^^^  authorized  by  the  act  of  1870  was  a  donation 
thnwiimiTar  of  bouds,  and  that  the  county  had  no  power  to 
u  HbMriba  Subscribe  for  stock ;  and  this  is  based  upon  the  fact 
AriiMik.  jjj^j  jjjg  section  of  the  act  under  which  the  election 
was  held  does  not,  in  terms,  provide  for  a  subscription  for  stock. 
It  is  true  that  the  section  empowering  the  county  to  hold  an 
election  "as  to  the  issuance  of  county  bonds  in  aid  of  the  con- 
struction of  said  railroad"  says  nothing  about  stock  or  subscrip- 
tion. The  act  in  which  this  section  appears  is  a  part  of  an  act 
which  provides  for  aid  to  different  railroad  companies  byseveral 
counties  and  municipal  corporations  by  the  issuance  of  bonds; 
and  all  of  them  are  expressly  empowered  to  subscribe  stock 
except  the  county  of  Haywood,  the  section  applying  to  Hay- 
wood county  being  silent  on  that  subject.  On  the  part  of  the 
county  it  is  ai^ued  that  this  difference  was  intentional  upon 
the  part  of  the  legislature,  and  that  the  absence  of  the  express 
power  to  subscribe  in  this  section  emphasizes,  by  contrast  with 
its  insertion  in  the  other  sections,  this  intention,  and  clearly 
establishes  that  it  was  the  purpose  of  the  legislature  that  Hay- 
wood county  alone  should  donate  its  bonds,  and  have  no  power, 
express  or  implied,  to  contract  for  any  beneiit  for  them. 
On  the  other  hand,  it  is  argued  that  there  was  no  reason  for 
such  discrimination  ;  that  it  is  contrary  to  the  history  of  legisla- 
tion in  this  state  in  such  matters  ;  and  that  the  issuance  of  the 
bonds  being  the  burden  assumed  by  the  county,  and  the  stock 
to  be  received  in  payment  therefor  being  purely  a  benefit,  for 
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which  the  county  assumes  no  new  liability  whatever,  there  is  ho 
reason  for  the  strict  construction  contended  for. 

In  section  17,  c.  57,  Acts  1869-70,  which  is  the  statute  author- 
izing the  consolidation  of  the  Brownsville  &  Ohio  and  the 
Brownsville  &  Holly  Springs  Railroads,  it  is  provided  that  "the 
country  of  Haywood  and  the  city  of  Brownsville  shall  have  the 
same  authority  to  subscribe  stock  or  grant  aid  to  the  Brownsville 
&  Holly  Springs  R.  Co.  that  they  may  have  to  take  stock  in  or 
grant  aid  to  the  Brownsville  &  Ohio  R,  Co."  This,  act  was 
passed  by  the  same  assembly  that  passed  the  former  act,  and 
they  were  enacted  within  a  few  days  of  each  other.  It  is 
insisted  for  petitioner  that  this  act  is  a  contemporaneous  legisla- 
tive construction  of  the  former  act,  and  that  it  recognizes  that 
Haywood  county  had  the  right  to  subscribe  for  stock  in  the 
Brownsville  &  Ohio  R.  Co.  On  the  other  hand,  it  is  insisted 
that  the  language  embraces  alternatives,  "subscribe  stock  or 
grant  aid,"  and  contrasts  the  diflerent  powers  granted  expressly 
to  the  city  of  Brownsville,  and  the  county  of  Haywood,  respect- 
ively, by  the  former  act.  There  is  strength  in  both  positions, 
and  we  have  given  them  consideration,  but  the  language  of  the 
second  act  is  not  sufficiently  e^tplicit  to  disclose  any  clear  legis- 
lative intent  as  to  the  construction  of  the  former  act.  At  most, 
it  is  only  suggestive  of  an  understanding  of  the  legislature,  and 
it  is  susceptible  of  two  constructions.  Therefore  it  is  not  a  cer- 
tain and  reliable  aid  in  construing  the  enabling  act.  The  county, 
by  the  plain  terms  of  the  act,  was  empowered  to  vote  bonds  in 
aid  of  the  railroad.  The  county  now  claims  that,  from  the 
language  of  this  act,  the  legislature  intended  to  debar  it  of  all 
right  to  contract  for  a  consideration  for  its  bonds  in  the  nature 
of  a  stock  subscription  or  otherwise,  and  that  the  only  power 
bestowed  was  that  of  donating  the  bonds  as  a  pure  bounty. 
The  act  must  be  construed  now  as  it  would  have  been  if  the 
necessity  for  its  construction  had  arisen  before  the  new  constitu- 
tion went  into  effect.  In  seeking  for  its  true  intent,  the  rights 
and  interests  of  the  county,  as  they  were  to  be  affected  by  its 
action  under  it,  are  to  be  borne  prominently  in  mind,  for  that 
was  the  subject-matter  legislated  upon. 

The  county,  now  seeking  to  annul  its  bonds,  asks  for  a 
construction  which  would  have  been  most  harsh  upon  it  at  the 
time  the  bonds  were  voted.  It  would  be  a  most  narrow  con- 
struction to  hold  that  the  power  granted  to  vote  for  bonds  in  aid 
of  the  construction  of  a  railroad  could  only  be  exercised  in  do- 
nating the  bonds,  and  that  the  language  used  by  the  legislature 
absolutely  excluded  their  use  in  any  other  way.  The  act  says 
nothing  about  donating,  and  the  donation  of  bonds  was  a  thing 
quite  rare,  if  not  totally  unknown  in  our  legislation.  No  case  of 
a  pure  donation  in   this  state,  under  similar  or,  indeed,  any 
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language,  has  been  called  to  our  attention.  Aid,  by  use  of  the 
bonds,  might  have  been  extended  in  at  least  two  other  ways 
besides  donation,  namely,  by  a  loan  of  the  bonds,  or  by  giving 
them  in  payment  of  stock  subscription.  The  latter  has  been  the 
usual  method  which  prevailed  in  this  state.  Why,  then,  should 
it  be  said  that  the  legislature  meant  that,  of  three  ways,  the  one 
necessarily  must  be  followed  which  was  least  to  the  interest  of 
the  county,  and  most  at  variance  with  the  practice  in  this  state? 
The  only  argument  in  favor  of  such  construction  is  that  at 
present  the  county  is  interested  in  having  that  construction  put 
upon  the  act  which  would  have  been  most  detrimental  to  its 
interest  when  it  was  passed.  It  would  require  unequivocal  lan- 
guage to  indicate  that  the  legislature  intended  that  county  bonds 
should  be  donated,  to  the  exclusion  of  all  other  uses  of  them,  in 
aiding  railroad  construction.  The  case  of  Town  of  Concord  v. 
Portsmouth  Sav.  Bank,  92  U.  S.  625,  is  relied  on  as  an  authority 
for  the  construction  contended  for.  The  question  of  the 
construction  of  the  language  authorizing  a  donation  was  not  the 
point  decided,  but  whether  the  word  "subscriptions"  included 
donations.  The  court  said  that  the  language  of  the  legislative 
act  in  question  authorized  a  donation,  but  that  was  not  a 
contested  point  in  the  case.  'The  language,  however,  was  "to 
appropriate  money  to  aid  in  the  construction,"  An  appropria- 
tion of  money  by  government  in  aid  of  public  enterprises  may 
well  carry  with  it  the  idea  of  a  subvention,  but  the  voting  of 
bonds  in  aid  of  construction  doesnot  necessarilyimplya  bounty, 
as  is  contended  in  this  case.  In  construing  such  language,  the 
interest  of  the  county  voting  the  aid,  and  the  prior  history  of 
legislation  on  that  subject,  would  control  in  the  construction. 

The  Concord  Case,  above  cited,  is  not  in  any  sense  an  author- 
ity on  this  point ;  for  the  language  is  different,  and  the  question 
of  whether  or  not  it  implied  a  donation  was  not  in  contest.  To 
say  that  the  language  of  our  act  necessarily  meant  a  donation 
would  be  a  forced  construction.  To  say  that  it,  while  authoriz- 
ing the  issuance  of  bonds,  did  not  intend  that  the  county  might 
not,  by  subscription  for  stock  or  otherwise,  contract  for  a  consid- 
eration for  them,  confers  no  new  power  upon  the  county  to 
assume  an  obligation  or  onerate  itself  with  a  burden.  The 
power  to  doan  act  bywhich  it  might  suffer  loss  was  conferred  in 
authorizing  the  bonds,  and  that  is  the  power  that  is  strictly  con- 
strued. There  is  no  reason  for  strict  construction  when  the 
question  of  receiving  a  benefit  alone  is  involved.  The  power 
to  vote  bonds  in  aid  of  construction  carried  with  it  the  power  to 
dispose  of  them  by  the  county  in  aid  of  construction  in  the  usual 
ways,  and  stock  subscription  was  unquestionably  the  one  gener- 
ally pursued  by  towns  and  counties.  In  view  of  the  character 
of  our  legislation  on  the  subject,  and  of  the  consideration  that 
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the  power  to  subscribe  for  stock,  incident  to  the  issuance  of 
bonds  agreed  by  the  railroad  to  be  received  in  full  payment  of 
the  stock,  is  purely  in  the  interest  of  the  county,  enabling  it  to 
take  a  benefit  in  exchange  for  its  bonds,  without  the  assumption 
of  any  burden  or  obligation  as  a  consequence  of  such  agreement 
to  subscribe,  we  are  of  the  opinion  that  Haywood  county  had 
the  right  to  subscribe  for  stock,  be  paid  for  in  the  bonds  author- 
ized to  be  issued  by  said  act.  The  voting  for  the  issuance  of 
the  bonds,  the  subscription  for  stock,  and  agreement  to  issue  the 
bonds  therefor  at  a  future  day,  after  certain  actsto  be  performed 
by  the  company  had  been  done,  and  the  acceptance  by  the  rail- 
road company  of  the  subscription  and  the  agreement  to  issue 
such  bonds,  all  constituted  a  valid,  binding  contract,  which  could 
not  be  affected  by  the  subsequent  change  in  the  constitution. 

But  if  the  act  be  treated  as  only  authorizing  a  donation,  then, 
inasmuch  as  it  directed  the  bonds  to  be  issued  upon  a  favorable 
vote,  and  imposed  no  other  conditions,  and  the  county  agreed  to 
deliver  them,  and  the  railroad  company  assented  to  it,  the  rights 
of  the  company,  even  on  the  theory  of  a  donation,  became  fixed, 
and  the  fact  that  it  consented  to  a  future  day  for  delivery,  after 
the  performance  of  certain  acts,  would  not  alter  its  rights.  The 
legislature  had  the  power  to  authorize  a  donation  and  fix 
the  conditions  upon  which  rights  to  enforce  it  should  vest.  In 
this  respect  there  is  no  difference  between  a  doqation  and  a 
subscription.  Chicago,  B.  &  Q,  R.  Co,  v.  County  of  Otoe,  i6 
Wall,  675 ;  New  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S.  75.  In 
Livingston  Co.  v.  First  Nat.  Bank,  128  U.  S.  126,  it  is  said  that, 
where  the  statute  provides  that  upon  a  favorable  vote  for  sub- 
scription the  county  court  should  issue  the  bonds  and  deliver 
them  to  the  railroad  company,  this  "  imposed  a  plain  duty  upon 
the  county  court,  because  the  statute  and  the  vote,  taken 
together,  authorized  the  subscription  and  the  issue  of  the  bonds, 
and  no  formal  order  by  the  county  court,  to  do  those  acts  was 
necessary.  .  .  .  The  statute  left  no  discretion  in  the  county 
court,  but  made  it  the  duty  of  the  court  to  make  the  subscrip- 
tion and  issue  the  bonds.  The  sole  duty  of  the  court  was  to 
ascertain  that  the  proper  vote  had  been  had." 

Counsel  for  defendant  contend  that,  before  the  donation  is 
completed  by  delivery,  the  power  to  donate  may  be  withdrawn, 
and  that  a  promise  to  donate  fixes  no  rights,  and  cannot  be  en- 
forced, and  that  such  proposed  donation  is  defeated  by  the  an- 
nulment of  the  act  authorizing  it  before  delivery  of  the  gift. 
No  case  is  cited  sustaining  this  doctrine.  Authority  to  donate 
by  a  county  upon  a  vote  for  a  public  purpose  does  not  stand  upon 
the  same  footing  as  a  mere  proipise  of  a  person  to  make  a  present 
at  a  future  day.  An  agreement  to  donate  by  a  county  may  be 
irrevocable.     In  every  case  cited  on  this  proposition  by  defend- 
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ant,  whether  it  was  a  question  of  subscription  or  donation,  there 
was  either  a  condition  precedent  to  the  power  to  contract  which 
had  not  been  fulfilled,  before  the  empowering  act  was  repealed,  or 
the  agents  authorized  to  bind  the  county  had  not  exercised  their 
power  before  it  was  annulled.  In  the  Concord  Case,  92  U.  S. 
630,  where  the  act  was  construed  as  empowering  to  donate, 
the  court  dclares  that  the  towns,  before  the  time  arrived  when 
they  were  authorized  to  donate,  "had  no  authority  to  make  a 
contract  to  give,"  but  it  distinctly  declares  that,  if  an  agreement 
to  donate  had  been  made  after  that  time  had  arrived,  it  would 
have  been  inviolable.  The  only  time  fixed  by  the  act  in  this 
case  was  the  vote  upon  20  days'  notice.  After  that  the  county 
either  had  a  right  to  agree  to  deliver  the  bonds  at  a  future  day, 
or  it  had  no  rights  in  the  premises,  the  vote  itself  Bxing  the 
rights  of  the  company.  In  cither  case  such  rights,  whether  fixed 
by  the  vote  or  the  contract  by  the  county,  was  vested  before  the 
new  constitution  went  into  effect. 

It  is  contended  that  the  rule  that  a  power  conferred  upon  a 
county,  to  contract  for  or  vote  upon  a  particular^roposition, 
bmh  tth  r  ^°"''^  "°^  authorize  it  to  contract  for  or  vote  upon 
bsidiilrtopl''  another  and  different  proposition,  and  that  the  re- 
(Hityrroa  cital  of  the  officer  holding  the  election  that  the  vote 
Miiditr"'  ^"^^  upon  bonds  to  be  given  in  subscription  for  stock, 
And  the  action  of  the  county  court,  in  reference  to 
the  stock,  evidence  an  infraction,  in  this  case,  of  the  rule.  Tlie 
order  of  the  county  court  was  that  the  vote  should  be  "Bonds" 
or  "  No  Bonds,"  and  the  return  of  the  officer  shows  that  this  was 
the  proposition  actually  voted  on,  and  this  was  in  conformity  to 
the  act  of  the  legislature  authorizing  the  election.  It  is  not  posi- 
tive, from  the  officer's  recital,  that  the  notice  of  election  actu- 
ally contained  any  reference  to  subscription,  but  that  construc- 
tion is  fairly  inferable.  If  it  did,  it  did  not  alter  the  main  object 
of  the  election,  wliicH  was  to  vote  bonds  in  aid  of  a  certain  rail- 
road, and  this  was  fully  explained  in  the  notice.  The  City  of 
Attica  Case,  56  Ind.  477,  is  cited  as  being  in  point,  but  the  court 
there  held  that  the  entire  aim  and  purpose  of  the  enabling  act 
was  violated,  ahd  that,  under  the  specious  guise  of  aiding  in 
railroad  construction,  the  object  really  aimed  at  was  to  secure 
the  location  of  shops,  and  that  there  was  an  entire  perversion  of 
the  powers  granted,  and  a  fraud  upon  the  law.  No  such  state 
of  facts  exists  here,  but  the  identical  road  intended  by  the  legis- 
lature and  the  people  to  be  aided  was  aided,  in  the  very  way 
that  the  act  and  the  voters  contemplated.  The  power  was  given 
to  issue,  the  bonds,  and  the  county  court  was  charged  with  the 
duty  of  ordering  the  election,  and  determining  whether  the  re- 
quisite vote,  upon  a  proper  notice,  had  been  cast,  and  of  issuing 
the  bonds.     The  bonds  were  issued  by  them  with  a  recital  that 
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they  were  issued  under  the  act  of  1870.  The  county,  jifter  tliey 
had  been  delivered  to  the  railroad  company  by  the  authority 
vested  with  the  powers  stated,  and  after  it  had  recognized  them 
by  payment  of  interest  for  15  years,  cannot  set  up  an  irregularity 
in  the  election  against  an  innocent  purchaser.  ~Town  of  Coloma 
V.  Eaves,  92  U.  S.  484;  Humboldt  Tp.  v.  Long,  lb.  642;  Dixon 
Co.  V.  Fields  in  U.  S.  94,  15  Am.  &  Eng.  R.  Cas.  595  ;  Ander- 
son Co.  V.  Beal,  113  U.  S.  238. 

It  is  further  said  that  it  is  not  shown  that  the  conditions  im- 
posed  by  the  county  were  complied  with  before  the  bonds  were 
issued.  They  were  not  fixed  by  the  legislature  as 
conditions  precedent,  but  existed  merely  by  virtue  of  cosditioM* 
a  contract  with  the  county.  An  innocent  purchaser  ''*»^'*i""- 
was  not  bound  to  mquire  into  their  performance.  „e,. 
The  question  presented  is  similar  to  one  passed  upon 
in  County  of  Moultrie  v.  Rockingham,  etc.,  Sav.  Bank,  92  U.  S. 
636,  as  follows:  ."Now,  if  it  be  supposed  that  the  purchaser  of 
bonds  with  such  recitals  was  bound  to  look  further  (the  bonds 
reciting  the  act  under  which  they  were  issued)  and  inquire  what 
was  the  authority  for  the  issue,  where  was  he  to  look  ?  Had  he 
looked  to  the  act  of  the  general  assembly  of  March  26,  i86g,  he 
would  have  found  plenary  authority  for  a  stock  subscription,  and 
for  issue  of  bonds  in  payment  thereof.  If  he  was  bound  to  know 
that  the  constitutional  provision  terminated  that  authority  after 
July  2,  1870,  he  knew  that  any  subscription  made  before  that 
time  continued  binding,  notwithstanding  the  constitution,  and 
that  bonds  issued  in  payment  of  it  were  therefore  lawful.  If, 
then,  he  had  inquired  whether  a  subscription  had  been  made 
before  July  2,  1870,  at  the  only  place  where  inquiry  should  have 
been  made, — namely,  at  the  records  of  the  board, — he  would 
have  found  an  order  to  subscribe  equivalent  to  a  subscription 
made,  in  December,  1869,  corresponding  with  the  assertions  of 
the  recitals,  and  declared  by  them  to  have"  been  a  subscription.' 
He  could  have  made  inquiry  nowhere  else  with  any  prospect  of 
learning  the  truth.  Every  step  he  could  have  taken  assured  him 
that  the  recitals  were  true.  How,  then,  can  a  county  be  per- 
mitted to  set  up  against  a  bona  fide  hofder  of  the  bondsi  that  the 
authority  to  make  a  subscription,  with  all  its  legitimate  conse- 
quences, had  expired  before  the  subscription  was  made,  in  the 
face  of  the  recitals  and  of  the  county  records?  Whether  it  had 
expired  was  a  matter  of  fact,  not  of  law,  and  it  was  peculiarly, 
if  not  exclusively,  within  the  knowledge  of  the  board  of  super- 
visors. After  having  assured  a  purchaser  that  their  subscription 
wks  made  in  December,  1869,  when  they  had  power  to  make  it, 
it  would  be  tolerating  a  fraud  to  permit  the  county  to  set  up, 
when  called  upon  for  payment,  that  it  was  not  made  until  after 
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July  2,  1870,  when  their  authority  expired."  In  Livingston  Co. 
V.  First  Nat.  Bank,  128  U.  S.  127,  the  court  says  that,  the  county 
court  having  been  designated  to  determine  that  the  conditions 
existed  which  authorized  the  making  of  the' subscription,  the 
fact  of  the  issue  of  the  bonds  by  the  county  court  estops  the 
county  from  asserting  against  a  boiiafide  holder  of  the  bonds 
any  mere  irregularity  in  the  making  of  the  subscription  or  the 
issuing  of  the  bonds.  It  would  be  far  more  aggravated  to  per- 
mit a  county  to  say  that  it  had  itself  imposed  conditions  to  be 
complied  with  before  the  bonds  were  issued,  and  that  they  had 
been  issued  without  such  compliance.  The  county  had  a  right 
to  waive  them,  and  it  makes  no  difference  as  to  the  validity  of 
the  bonds  in  the  hands  of  an  innocent  purchaser  whether  such 
conditions  were  waived,  neglected,  or  complied  with. 

It  is  sought  to  defeat  the  bonds  on  the  ground  that  they  are 
void  on  their  face  for  usury.  The  act  authorized  them  to  be 
made,  bearing  interest  at  the  rate  of  the  place  where 
•ruyiMBtr  *''^>'  "^^^^  payable.  At  that  time  Missouri  had  a  con- 
ventional interest  law,  and  a  paper  bearing  8  per  cent 
interest  on  its  face  was  legal  in  thai  state.  There  was  good 
reason  to  permit  such  bonds  to  be  made  payable  at  money 
centres,  as  this  would  promote  their  sale  and  enhance  their  \'alue. 
Such  a  provision  was  founded  on  a  sound  business  reason,  and 
we  cannot  presume  that  it  was  a  device  to  pay  usury,  as  that 
would  be  an  impeachment  of  the  good  faith  of  the  law-making 
power  of  the  state.  It  is  said  that  the  provision  was  intended' 
to  cover  the  usual,  and  not  a  conventional,  rate.  The  question 
is  whether  it  is  a  lawful  contract  on  its  face,  and  this  must  be 
settled  by  the  law  of  the  place  where  it  is  payable,  the  legislature 
having  authorized  it  to  be  so  made.  The  case  of  McKinney  v. 
I^tel,  12  Heisk.  104,  is  relied  on  by  defendant,  but  it  is  not  in 
point.  The  act  declared  unconstitutional  in  that  case  was,  in 
effect,  the  suspension  of  the  usury  law  of  this  state  for  the  benefit 
of  one  person.  It  was  a  partial  law.  In  the  case  under  con- 
sideration the  state  simply  empowered  the  county  to  do  what 
every  person  in  the  state  had  a  right  to  do.  It  had  nothing  to 
do  with  our  usury  law.    . 

It  is  claimed  that  the  bonds  are  void  because  voted  to  one 
road  and  issued  to  another;  the  consolidation  act  not  being  in 
force  when  the  notice  for  the  election  began  to  run.  There  are 
a  number  of  cases  upon  this  question,  and  they  all  go  to  the 
point  as  to  whether  the  act  authorizing  the  consolidation  was  in 
force  at  the  time  of  voting.  A  number  of  cases  to  this  effect 
are  reviewed  in  Livingston  Co-?'.  First  Nat.  Bank,  128  U.  S.  115. 
The  voting  is  the  act  by  which  the  authority  to  issue  bonds  is  con- 
ferred, and  if  the  consolidating  act  is  then  in  force  it  it  sufficient. 
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The  notice  has  no  function  except  to  inform  tht 
time,  place,  and  purpose  of  the  election.  The  j 
versed,  the  demurrer  is  overruled,  and  the  case  i 
further  proceedings. 

Snodgrass  and  Caldwell,  JJ.,  did  not  cone 
elusion. 


Birmingham  and  District  Land 


London  and  North  Western  R. 

(£.  J{.  40  a.  Dtv.  268.) 

Co nitruction— Entry  upon  Landt-Oiiputed  Interett-D: 
of  Land-owner. — A,  in  occupation  of  land  under  a  build 
terminable  i(  the  buildings  were  not  completed  by  the  r 
188;,  was  informed  in  18&0  of  the  promotion  oE  a  bill  f< 
would  aflect  the  land.  A  thereupon  had  an  interview  \  < 
agent,  who  told  him  to  suspend  building  operations  till 
railway  scheme  was  known — no  express  agreement  to  e: 
building  being  come  to.  In  [883.  the  company  obtainet 
the  31st  of  July.  1883  purchased  from  the  landlord  such  ' 
was  required:  the  purchase  being  made  expressly  subjei  I 
agreement.  On  the  i6th  of  September.  1 884,  the  comp  : 
to  treat.  A  sent  in  no  claim,  and  in  January,  1886,  (hec 
session  without  making  a  deposit  or  giving  a  bond,;: 
Lands  Clauses  Act,  insisting  that  A  had  no  interest  in  tV  1 
upon  commenced  his  action  for  an  injunction,  and 
clared  that  the  building  agreement  was  subsisting 
entitled  to  have  his  interest  assessed  on  that  footin  . 


occupHtion.  he  had  ground  for  an  action,  and  that, 
brought  to  trial,  the  court  had  jurisdiction  to  make  a  d< 
interest  in  the  property:  and  that,  although  the  term  na  1 
ment  bad  expired,  he  had  an  interest  ki  the  land,  for  tl  . 
rection  to  suspend  building  raised  an  equity  against  th 
vent  his  ejecting  A  at  the  end  of  the  term  until  he  had 
after  notice  to  complete  the  building,  and  that  the  raih  : 
subject  to  that  liability, 

Bv  a  building  agreement  dated  the  Jth   of 
between  a  Mr.  Boulton  of  the  one  part  and  tl  1 
pany  of  the  other  part,  it  was  agreed  that  during 
the  30th  of  November,  1875,  the  plaintifl  comp: 
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Upon  a  plot  of  land  of  8J  acres  therein  described  for  the  pur- 
pose of  building.  The  plaintiff  company  were  to  fence  the  land, 
and  were  to  build  within  the  ten  years  a  certain  number  of 
houses  of  a  specified  description.  Provision  was  made  (or 
granting  separate  leases  of  the  houses  as  they  were  completed. 
In  case  of  default  by  the  plaintiff  company  the  lessor  was  author- 
ized to  vacate  the  agreement,  and  to  re-enter  upon  all  parts  of 
the  land  of  which  leases  should  not  have  been  granted. 

Another  agreement  of  the  5th  of  April,  1877,  was  entered 
into  between  the  same  parties,  as  to  a  plot  of  3J  acres  forming 
part  of  the  same  estate.  This  agreement  was  similar  to  the 
other,  except  that  the  term, was  only  six  years  from  the  30th  of 
November,  1875. 

By  a  third  agreement,  dated  the  27th  of  October,  1879,  some 
modifications  were  made  in  the  two  former  agreements  as  to  the 
class  of  houses  to  be  erected  under  them. 

The  plaintiff  company  entered  upon  and  fenced  the  lands,  and 
kept  a  man  in  occupation.  They  built  a  number  of  houses  and 
obtained  leases  of  many  of  them. 

Not  long  after  the  date  of  these  agreements,  it  became  pub- 
licly known  that  the  London  &  North  Western  R.  Co.  intended 
to  apply  for  an  act  authorizing  them  to  make  a  line  which 
would  interfere  with  this  property.  The  agent  of  the  plaintiff 
company  had  interviews  with  Mr.  Boulton's  agent,  and  repre- 
sented that  they  could  not  safely  go  on  building  while  this  rail- 
way scheme  was  hanging  over  them,  for  that  if  this  railway  was 
made  a  different  class  of  houses  would  be  required.  It  was  not 
distinctly  shown  when  these  interviews  took  place,  but  the 
court  considered  the  evidence  to  show  that  they  took  place  not 
later  than  1880,  and  that  Mr.  Boulton's  agent  told  the  plaintiff 
company  to  stop  building  until  it  was  seen  what  became  of  the 
railway  scheme. 

In  1883,  the  railway  company  obtained  their  act,  which 
enabled  them  to  take  a  part  of  both  those  parcels  of  land,  and 
on  the  31st  of  July,  1883,  they  bought  from  Mr.  Boulton  a  strip 
running  through  both  parcels.  This  purchase  was  made  with 
express  notice  of  and  subject  to  the  agreements  of  the  5th  of 
February  and  the  sth  of  April,  1877.  On  the  i6th  of  Septem- 
ber, 1884,  the  railway  company  gave  the  plaintiff  company  notice 
to  treat  for  the  above  strip.  The  plaintiff  company  sent  in  no 
claim,  and  no  further  step  was  taken  under  the  notice.  On  the 
4th  of  January,  1886,  the  railway  company  entered  upon  and 
took  possession  of  the  strip  of  land  without  complying  with 
the  provisions  of  §  85  of  tlie  Lands  Clauses  Consolidation  Act. 
considering  that  the  building  agreements  were  at  an  end  by 
effluxion  of  time.  The  plaintiff  company  thereupon  commenced 
this  action,  asking  a  declaration  that  as  between  the  two  com- 
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panics  the  building  agreements  were  subsisting,  and  that  the 
price  and  compensation  payable  to  the  plaintiff  company  in 
respect  of  the  land  taken  by  the  railway  company  which  was 
comprised  in  the  building  agreements,  ought  to  be  assessed  on 
the  footing  that  the  agreements  were  subsisting ;  and  asking  an 
injunction  to  restrain  the  railway  company  from  taking  posses- 
sion of  the  land  until  they  had  complied  with  the  provisions  of 
the  Lands  Clauses  Act. 

The  action  was  tried  by  Mr,  Justice  Kekewich,  36  Ch.  D. 
650,  who  decided  in  favor  of  the  plaintiff  company.  He  did  not 
grant  an  injunction,  as  the  railway  company  had  in  the  mean- 
time given  a  bond  which  the  plaintiff  company  were  willing  to 
accept  as  sufBcient.  The  material  part  of  the  judgment  was  as 
follows :  "  Declare  that  as  between  the  plaintiff  company  and  the 
defendant  company  the  agreements  dated  respectively  the  Jth 
of  February,  1877,  and  the  5th  of  April,  1877,  in  the  pleadings 
mentioned,  so  far  as  the  same  related  to  the  lands  purchased  by 
the  defendant  company,  are  subsisting,  and  that  the  price  or 
value  of  the  interest  of  the  plaintiff  company  in  the  said  lands, 
and  the  compensation  and  damages  for  severance  or  otherwise 
payable  to  the  plaintiff  company  in  respect  of  so  much  of  the 
lands  respectively  comprised  in  the  said  agreements  as  have  been 
or  shall  be  taken  by  the  defendant  company,  ought  to  be  as- 
sessed on  the  footing  that  the  said  agreements  are  still  subsist- 
ing. And  it  is  ordered  that  the  bond  entered  into  by  the  de- 
fendant company,  dated  the  7th  of  September,  1886,  is  to  be 
treated  as  having  been  given  in  compliance  with  §  85  of  the 
Lands  Clauses  Consolidation  Act,  1845."  The  defendant  com- 
pany appealed  from  this  judgment. 

Ince,  Q.C.,  Greene,  Q.C.,  and  Clare,  for  the  appellants. 

The  court  ought  not  to  make  any  declaration  in  this  action 
as  to  the  plaintiffs'  interest,  or  investigate  their  title.  The  proper 
course  for  the  plaintiffs  to  pursue  is  to  make  a  claim  under  the 
Lands  Clauses  Act,  and  to  have  the  compensation  assessed  by 
an  arbitrator  or  a  jury,  and  then  to  bring  an  action  on  the  award 
in  which  the  question  of  title  would  be  tried.  The  defendants 
have  now  given  a  bond  to  the  plaintiffs  in  accordance  with  the 
Lands  Clauses  Act,  and  that  being  done,  the  plaintiffs  have  no 
further  cause  of  action  in  this  court.  When  the  bond  was  given 
they  ought  to  have  discontinued  the  action.  Brieriy  Hill  Local 
Board  v.  Pearsall,  9  App.  Cas.  595  ;  Doe  v.  North  Staffordshire 
R.  Co.,  16  Q-  B,  526;  Adams  v.  London  and  Blackwall  R.  Co., 
2  Mac,  &  G.  118;  London  and  Blackwall  R.  Co,  v.  Cross,  31  Ch. 
D*  354*  373 :  Reg.  v.  London  and  North  Western  R.  Co.,  3  E.  & 
B.  443,  The  Judicature  Act,  1873,  §  24,  sub.§  7,  does  not  help 
the  plaintiffs.  It  does  not  entitle  them  to  tack  on  an  irrelevant 
claim  to  their  claim  for  an  injunction.     The  whole  proceedings 
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before  this  action  was  commenced,  were  carried  on  under  the 
Lands  Clauses  Act,  We  entered  on  the  land  under  our  purchase 
of  the  reversion,  the  building  agreements  having  expired.  Noth- 
ing took  place  between  Mr.  Boulton's  agent  and  the  plaintiff 
company  which  could  constitute  a  new  agreement  extending  the 
time  for  building. 

[LiNDLEV,  L.J. — Did  not  what  took  place  create  an  equity 
against  Mr.  Boulton  having  a  similar  effect  ?  Hughes  v.  Metropoli- 
tan R.  Co.,  2  App.  Cas,  439.] 

That  equity  only  arises  in  cases  of  forfeiture. 

Romer,  Q.C.,  Warmingion,  Q.C.,  Woodroffe,  and  Alfred  Young 
for  the  plaintiffs. 

The  railway  company  contends  that  as  no  definite  period  of 
extension  was  named  there  was  no  effectual  extension  of  the 
time  for  building.  But  we  prove  that  Boulton  requested  us  by 
his  agent  to  stop  building,  and,  after  that,  he  could  not  have 
insisted  that  the  agreements  came  to  an  end  at  the  expiration  of 
the  original  periods,  but  must  have  allowed  a  reasonable  time 
for  building.  We  were  bound  by  the  agreements  to  fence  the 
plots,  we  did  fence  them,  put  a  man  in  possession,  and  apart 
from  the  illegal  possession  of  the  company  we  have  been  in 
possession  ever  since,  and  continued  paying  rent.  Boulton, 
therefore,  could  not  eject  us  without  giving  us  an  opportunity 
of  building.  The  railway  company  is  in  no  better  position  than 
he.  It  had  two  courses  open  to  it — to  claim  the  landlord's  rights 
or  to  compel  us  to  sell  under  the  Lands  Clauses  Act.  The  com- 
pany gave  u?  notice  to  treat  as  to  the  land  in  both  agreements, 
though  they  now  say  that  only  one  of  them  was  in  force.  They 
say  we  made  no  claim,  but  the  only  effect  of  that  is  to  affect  tbc 
mode  in  which  the  compensation  is  to  be  assessed. 

[BOWEN,  L.J. — Might  not  your  making  no  claim  be  to  some 
extent  evidence  that  you  had  no  right?] 

It  could  at  most  only  be  evidence  that  we  thought  we  had  no 
right,  and  the  railway  company  having  given  us  notice  to  treat 
cannot  be  heard  to  say  that  we  have  no  interest. 

Jnce,  in  reply. 

The  plaintiffs  were  mere  licensees,  and  as  regards  the  ground 
not  built  upon  they  were  not  in  possession,  and  could  not  re- 
quire a  bond. 

[Cotton,  L.J. — I  doubt  whether  we  ought  to  allow  that  point 
to  be  raised  for  the  first  time  at  this  st^e  of  the  argument,  and 
I  do  not  think  it  is  sustainable.] 
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Cotton,  L,J. — This  is  an  appeal  from  the  decision  of  Mr. 
Justice'Kekewich,  and  before  dealing  with  the  case  I  will  shortly 
state  the  (acts. 

The  Birmingham  and  District  Land  Co.  is  a  company  which 
had  got  three  ^reements  from  Mr.  Boulton  and  his  trustees, 
who  had  power  to  grant  leases.  The  first  agreement 
was  dated  the  5th  o(  February,  1877,  and  the  second 
the  Sth  of  April,  1877.  The  agreement  of  the  sth  of  February, 
1877,  comprised  a  plot  o(  8^  acres  near  Birmingham,  of  which 
the  plaintiffs  got  an  agreement  for  a  building  lease,  and  that 
gave  them  power  within  ten  years  from  the  30th  of  November, 
1875,  to  enter  upon  the  land  and  build,  and  they  were  to  build 
within  a  certain  time  a  certain  class  of  houses.  The  agreement 
which  is  dated  the  5th  of  April,  1877,  was  a  similar  agreement 
relating  to  3i  acres  of  land,  and  it  was  for  a  period  of  six  years 
from  the  30th  of  November,  1875,  so  that  the  second  agree- 
ment would  come  to  an  end  in  1881,  and  the  other  not  until 
1885.  The  third  agreement,  dated  the  27th  of  October,  1879, 
only  niodified  the  others  as  regarded  the  class  of  houses  to  be 
built.  There  was  a  provision  in  the  agreements  that  leases  should 
be  granted  when  houses  had  been  erected,  and  leases  of  some 
of  the  houses  were  granted  accordingly.  There  was  also  a 
provision  which  was  much  relied  upon  by  the  plaintiff  company, 
but  which  appears  to  me  not  to  affect  the  case,  that  after  a  cer- 
tain number  of  houses,  producing  a  certain  rental,  had  been 
built,  the  leases  of  the  other  houses  should  be  granted  at  a  pep- 
percorn rent. 

Soon  after  the  date  of  the  agreements  a  railway  scheme  was 
started  by  the  defendant  company  which,  if  carried  into  effect, 
might  materially  affect  these  building  operations  by  enabling 
the  defendant  company  to  take  part  of  the  lands  included  in 
the  agreements.  In  consequence  of  the  probability  that  the 
scheme  might  be  carried  into  effect,  meetings  took  place  between 
Mr.  Thynne,  the,agent  for  the  Boulton  trustees,  and  the  officers 
of  the  plaintiff  company,  and  although  Mr.  Thynne  says  there 
was  no  agreement  come  to  between  him  and  the  agent  of  the 
plaintiff  cqmpany,  and  I  agree  that  there  was  no  express  con- 
tract, yet  on  the  evidence  I  come  to  the  conclusion  that  in  fact 
what  was  said  by*  Mr.  Thynne  to  the  agent  of  the  plaintiff  com. 
pany and  to  the  chairman  of  that  company  came  to  this:  "Stop 
the  building  operations  till  it  is  seen  what  becomes  of  the  raiU 
way  scheme."  The  plaintiff  company  had  urged  that,  if  this 
scheme  was  carried  into  effect,  not  only  would  parts  of  the  land 
be  taken  and  the  remainder  be  prejudicially  affected,  but  there 
must  not  be  houses  of  the  same  class  as  that  contemplated  by 
the  agreements.  It  may  be  material  to  consider  at  what  time 
these  meetings  took  place.    The  officers  of  the  plaintiff  com- 
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pany  do  not  speak  clearly  as  to  the  time,  though  they  speak 
clearly  as  to  what  was  the  nature,  of  the  communication,  but 
Mr.  Thynne  in  his  evidence  does  show  that  it  must  certainly  have 
taken  place  before  1881,  and  therefore  before  the  second  agree- 
ment, which  was  to  expire  earliest,  had  come  to  an  end. 

[His  lordship  then  entered  into  a  detailed  consideration  of 
part  of  the  evidence,  and  summed  up  by  repeating  his  conclu- 
sion that  what  Mr.  Thynne  said  was  to  this  effect :  "  Do  not  go 
on  with  the  buildings  as  long  as  the  railway  scheme  is  unsettled 
and  doubtful."] 

In  18S3  the  defendant  company  obtained  an  act  which 
enabled  it  to  take  a  strip  of  land  going  through  both  the  8^ 
acres  and  the  3J  acres,  and  in  July,  1883,  they  bought  that  strip 
of  land  from  Mr.  Boulton  and  his  trustees.  The  agreement  for 
sale  expressly  made  the  purchase  by  them  subject  to  the  three 
contracts  of  the  Sth  of  February,  1877,  the  Jth  of  April, 
1877,  and  the  27th  of  October,  1879.  Not  only  was  the  con- 
tract expressed  to  be  subject  to  those  agreements,  but  the 
agreements  were  set  forth  in  a  schedule.  Then  on  the  i6lh  of 
September,  1884,  the  railway  company  gave  the  plaintifl  com- 
pany notice  to  treat,  but  that  notice  was  not  followed  up  by  any 
step  on  either  side.  The  plaintiff  company  did  not  send  in  any 
claim  to  show  what  interest  they  claimed,  and  nothing  further 
was  done  till  February,  1 886,  when  the  railway  company,  as  their 
counsel  say,  because  they  thought  that  by  that  time  these  agree- 
ments had  come  to  an  end,  entered  into  possession  without  giv- 
ing the  plaintiff  company  any  bond  or  making  any  deposit,  as 
required  by  the  85th  section  of  the  Lands  Clauses  Act.  The 
plaintiffs  thereupon  brought  their  action  for  an  injunction,  and 
to  have  it  declared  what  their  rights  were,  the  railway  company 
asserting  that  the  rights  of  the  plaintiff  comf>any  were  altogether 
gone  at  the  time  when  the  railway  company  took  possession. 
Mr.  Justice  Kckewich  gave  a  judgment  by  which  he  did  not 
grant  any  injunction,  because  the  railway  company  after  the 
action  was  brought  had  given  a  bond  which,  though  not  in  ac- 
cordance with  the  act,  the  plaintiffs  very  reasonably  agreed  to 
accept  as  sufficient,  but  he  declared  that  the  agreements  were 
still  subsisting,  and  that  the  compensation  and  damag&s  payable 
to  the  plaintiff  company  must  be  assessed  on  that  footing.  From 
this  judgment  the  railway  company  appeals. 

Several  contentions  were  raised  on  behalf  of  the  appellants 
which  showed  great  ingenuity  on  the  part  of  the  counsel  who 
argued  the  case.  The  first  contention  of  Mr.  Ince 
Pswtrofmart  was  that  even  if  the  plaintiff  company  were  entitled 
ntiaV^iUb'.*'  *°  ^^  injunction,  yet  it  would  be  wrong  to  go  on, 
iitbiBf  titit.  under  the  circumstances  of  the  case,  to  make  any 
declaration  establishing  their  title.  He  said  there 
were  cases  which  established,  that  where  a  railway  company  has 
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given  a  notice  to  treat  under  the  Lands  Clauses  Act,  this  court 
will  not  interfere  except  to  grant  an  injunction  against  taking 
possession  if  the  railway  company  has  not  done  what  it  ought 
to  do  under  section  85.  Now  there  are  cases  to  this  effect,  that 
when  a  notice  to  treat  has  been  given,  and  a  claim  sent  in, 
although  the  parties  to  some  extent  may  be  said,  though  inac- 
curately, to  stand  in  the  position  of  vendor  and  purchaser,  yet 
their  rights  are  only  rights  given  by  the  act ;  that  any  proceed- 
ings to  enforce  those  rights  must  be  taken  under  the  act,  and 
that  the  court  will  not  interfere  as  it  would  do  in  the  ordinary- 
case  of  vendor  and  purchaser,  since  the  act  provides  a  way  of 
dealing  with  the  matter.  That  is  very  different  from  the  pres- 
ent case.  There  are  also  cases  where  a  railway  company  has 
ineffectually  sought  to  get  relief  in  chancery  on  the  ground  that 
a  claim  is  made  against  it  by  a  person  who  has  no  right  at  all. 
That  is  not  the  present  case.  Here  the  plaintiffs  allege  that 
they  have  an  interest,  and  that  the  railway  company  deny  their 
having  any,  and  have  acted  in  a  manner  which,  if  the  plaintiffs 
have  an  interest  is  unlawful  as  against  them.  The  cases  cited 
do  not  support  the  contention  of  Mr.  Ince  that  in  such  a  case 
the  court  will  not  make  any  declaration  of  right,  especially 
where,  as  here,  the  railway  company,  as  regards  the  plaintiff 
company,  stands  in  a  position  independent  of  the  act  of  parlia- 
ment, inasmuch  as  the  railway  company  bought  from  Mr.  Boul- 
ton,  subject  expressly  to  such  rights  (if  any)  as  the  plaintiffs  had 
mider  the  agreements  between  them  and  Mr.  Boulton.  There- 
fore, there  is  a  right  on  the  part  of  the  plaintiffs,  independently 
of  the  Lands  Clauses  Act,  to  prevent  the  railway  company  who 
bought  with  notice  of  their  rights,  whatsoever  they  were,  from 
acting  in  violation  of  those  rights.  In  my  opinion  that  conten- 
tion of  the  appellants  cannot  prevail.  The  railway  company 
bought  subject  to  such  rights  as  the  plaintiff  company  may  yet 
have,  and  we  have  to  consider  what  those  rights  are.  I  should 
have  thought  myself  that  it  would  be  more  convenient  to  the 
railway  company  to  have  it  decided,  before  they  went  to  a  jury, 
what  was  the  nature  of  the  rights  of  the  plaintiffs,  and  what  the 
plaintiffs  could  insist  upon.  Of  course  there  may  be  some  mat- 
ters which'will  have  to  be  considered  then,  and  which  we  ought 
not  to  decide  now ;  but  in  my  opinion  it  will  be  right,  having  re- 
gard to  the  position  of  the  parties,  to  declare,  as  far  as  we  can, 
what  the  interest  of  the  plaintiff  company  is. 

I  have  already  mentioned  the  facts  of  the  case,  and  stated  my 
conclusion  on  the  evidence,  that  before  either  of  the  terms  of 
years  mentioned  in  the  agreements  came  to  an  end,  Bn«utbi«h- 
the  communication  of  which  I  have  stated  the  effect  tamtar 
took  place  between  the  plaintiff  company  and  the  pi»i»u»i» 
agent  of  Mr.  Boulton  and  his  trustees.     The  appel-  *"*' 
lants  founded  an  argument  on  the  special  form  of  the  agree- 
88  A.  ft  E  R.  Cas.  -41 
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ments,  which  were  not  agreements  that  the  plaintifTs  should  for 
a  certain  number  of  years  have  the  land  to  build  upon,  but 
agreements  that  they  should,  for  ten  years,  from  a  past  date  in 
one  case,  and  six  years  in  the  other  case,  have  liberty  to  enter 
upon  the  land  for  the  purpose  of  building  houses,  and  it  was 
ui^ed  that  nothing  took  place  which  could  have  the  effect  of 
making  a  new  agreement  or  extending  the  old  agreements.  I 
quite  agree  that  what  passed  did  not  make  a  new  agreement, 
but  in  my  opinion,  what  took  place  between  Mr.  Boulton's 
agent  (I  need  not  on  every  occasion  refer  to  the  trustees)  and 
the  plaintiffs  would  have  prevented  Mr,  Boulton  from  bringing 
ejectment  or  taking  possession  of  the  land  as  soon  as  the  terms 
of  years  limited  by  the  agreements  respectively  came  to  an  end, 
it  raised  an  equity  against  him  which  would  prevent  his  so  doing, 
and  would  oblige  him,  after  notice  given  by  him  to  the  plaintiff 
company,  to  give  them  a  reasonable  time  to  complete  the  build- 
ing operations  which  had  been  stopped  by  the  action  of  his 
agent.  The  case  of  Hughes  v.  Metropolitan  R.  Co.,  2  App.  Cas. 
439,  referred  to  by  Lord  Justice  Lindley  during  the  argument, 
amply  supports  that  proposition.  I  think,  therefore,  that  this 
contention  of  the  appellants  also  fails. 

Then  as  to  the  notice  to  treat  given  by  the  railway  company. 
There  has  not  been  any  notice  by  Mr.  Boulton  to  the  plaintiff 
company  to  go  on  with  the  building,  and,  in  fact,  after 
■*•*•'  the  sale  to  the  railway  company  it  would  be  impossi- 

Mttoatotnat.  j^j^  j^^  j^j^^  ^  regards  the  land  taken  by  the  railway 
company,  fo  give  any  such  notice.  As  to  the  rest,  he  had  a 
right  to  give  the  notice,  but  we  need  not  enter  into  any  question 
as  to  the  rights  between  him  and  the  plaintiffs.  The  effect,  in 
my  opinion,  of  the  notice  to  treat  was  to  put  an  end  to  all  possi- 
bility of  building  by  the  plaintiff  company  on  the  land  comprised 
in  the  notice.  It  was  argued  by  Mr.  Clare  that  what  took  place 
between  Mr.  Boulton's  agent  and  the  plaintiff  company  applied 
only  to  such  land,  if  any,  as  might  not  be  taken  by  the  railway 
company,  but  I  cannot  so  understand  it.  At  that  time  there 
was  no  land  designated  as  going  to  be  taken  by  the  railway  com- 
pany, and  it  would,  I  think,  be  impossible  to  hold  that  what  Mr. 
Thynne  said  to  the  plaintiff  company  amounted  to  this :  "  As  re- 
gards any  land  which  the  railway  company  do  not  take  you  shall 
have  an  extended  time  to  build."  He  gave  them  a  general  di- 
rection to  stop  building.  The  consequence  of  this  may  now  be 
different  as  regards  the  land  taken  by  the  railway  company  and 
the  land  remaining  in  Mr.  Boulton,  but  as  regards  the  former 
the  effect  must  be  that  the  plaintiff  company  were  entitled  to 
a  reasonable  time  from  the  time  of  the  notice  to  treat.  1  do 
not  think  it  advisable  to  go  in  detail  into  the  facts  of  this  case, 
but  the  accounts  which  have  been  put  in  showing  the  claim 
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made  for  rent  as  gainst  the  plaintiff  company  after  the  period 
when,  according  to  the  appellants'  contention,  all  right  and  in- 
terest on  their  part  had  come  to  an  end,  strongly  supports  the 
view  which  I  take  of  the  parol  evidence  in  this  case.  I  do  not 
decide,  and  I  do  not  think  my  brothers  are  inchned  to  decide, 
whether,  as  regards  the  second  agreement  (that  of  the  5th  of 
April,  1877),  the  time  had  expired  when  the  railway  company 
took  possession.  That  question  will  not  affect  the  decree,  for 
the  railway  company  took  possession  of  parts  both  of  the  SJ 
acres. and  the  3i  acres,  and  it  is  enough  to  support  their  applica- 
tion to  the  court  for  relief  that  the  plaintiffs  were  in  possession 
under  those  agreements,  or  one  of  them,  of  the  land,  or  part  of. 
it,  comprised  in  them, 

I  will  notice  another  point,  which  was  first  brought  forward  in 
reply,  and  on  which,  therefore,  we  should  have  given  Mr.  Romer 
an  opportunity  of  being  heard  if  we  had  thought  it 
necessary.  It  was  said,  "  the  plaintiffs,  even  if  the  bisu  or  putm- 
agrecment  was  still  subsisting  in  their  favor  when  tim  to  demwd 
the  railway  company  took  possession,  were  not  per-  •'^■'«^*«»*- 
sons  to  whom  any  bond  was  required  to  be  given." 
This  is  ingenious,  but  in  my  opinion  wrong.  The  plaintiff  com- 
pany  were  in  occupation,  I  will  not  say  whether  they  were  in 
possession  or  not.  Their  agreements  gave  them  a  right  to  enter 
upon  the  land  in  order  to  build.  They,  in  fact,  did  enter  upon 
both  parcels  of  land,  and  they  did  in  fact  build  upon  both  par- 
cels, and,  more  than  that,  the  contract  bound  them  to  put  a 
fence  round  the  land,  which  they  did ;  and  although  it  was 
shown  that  this  fence  was  in  some  parts  broken  down,  still  the 
existence  of  the  fence  would  be  evidence  that  the  plaintiff  com- 
pany were  in  occupation.  Not  only  so,  but  they  also,  as  I  un- 
derstand from  the  evidence,  had  a  man  there  to  look  after  the 
land,  who  lived  in  a  house  on  the  land  and  warned  off  trespass- 
ers, though  of  coursf  not  always  effectually.  In  my  opinion, 
therefore,  the  plaintiff  company  were  in  occupation  of  both  the 
plots  of  land.  Now  the  Land  Clauses  Consolidation  Act,  1845, 
^  84,  says:  "The  promoters  of  the  undertaking  shall  not,  ex- 
cept by  consent  of  the  owners  and  occupiers,  enter  upon  any 
lands  which  shall  be  required  to  be  purchased  or  permanently 
used  for  the  purposes  and  under  the  powers  of  this  or  the  spe- 
cial act,  until  they  shall  either  have  paid  to  every  party  having 
any  interest  in  such  lands,  or  deposited  in  the  bank,  in  the  man- 
ner herein  mentioned,  the  purchase-money  or  compensation 
agreed  or  awarded  to  be  paid  to  such  parties  respectively  for 
their  respective  interests  therein."  Then  the  85th  section  em- 
powers the  railway  company,  if  they  desire  to  enter  before  they 
have  complied  with  the  provisions  of  the  84th  section,  to  do  so 
upon  making  a  deposit  and  giving  a  bond,  which  was  not  done 
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in  the  present  case.  The  plaintiffs  were  in  occupation,  and  the 
railway  company  if  they  desired  to  take  possession,  as  they  did, 
were  bound  before  they  did  so  to  make  a  deposit  and  give  a 
bond  to  the  plaintiffs.  In  my  opinion,  therefore,  that  conten- 
tion cannot  prevail. 

In  my  opinion  the  plaintiffs  are  right  in  their  contention 
throughout,  and  the  appellants,  the  railway  company,  are 
wrong.  We  think,  however,  that  it  would  be  advisable  to  make 
some  slight  variation  in  the  form  of  the  decree.  Lord  Justice 
Lindley  will  read  what  he  has  prepared,  but  that  will  not  affect 
the  costs  of  the  appeal,  because,  in  substance,  we  afhrm  the  de- 
cision of  Mr.  Justice  Kekewich,  though  in  form  we  slightly  vary 
it.  We  doubt  whether  it  would  be  right  to  give  any  direction 
as  to  what  should  be  done  by  the  jury.  We  declare  the  rights 
of  the  plaintiffs,  and  then  trust  to  the  judge  to  give  a  proper 
direction  to  the  jury  in  order  to  ascertain  what  compensation  ts 
properly  payable  to  the  plaintiffs. 

Lindley,  L.J.  —I  am  of  the  same  opinion,  and  have  very  lit- 
tle to  add. 

Mr.  Ince  made  two  points  in  his  opening.  First  of  all  he  said 
that  the  procedure  was  wrong,  that  the  action  was  wrong,  and 
that  the  parties  ought  to  have  proceeded  under  the  Lands 
Clauses  Act.  Then  he  said  on  the  merits  that  the  building 
agreements  were  not  still  subsisting  when  the  notice  to  treat 
was  given.  I  propose  to  say  a  few  words  upon  each  of  those 
points. 

With  respect  to  the  wrong  procedure,  Mr.  Ince  relied  upon 
the  case  of  the  London  and  Blackwall  R.  Co.  v.  Cross,  3 1  Ch.  D. 
354,  which  decided  that  this  court  would  not  grant  ao 
mM^af*^  injunction  to  restrain  proceedings  under  the  Lands 
eM<iiMi>  mn  Clauses  Act,  on  the  ground  that  the  person  claiming 
Laate  Clam  compensation  had  no  interest  in  the  land  entitling 
him  to  take  the  proceedings.  That  point,  as  a  mat- 
ter of  practice,  has  been  settled,  and  it  does  not  appear  to  me  to 
apply  to  this  case  at  all.  If  any  hngering  doubt  could  remain 
on  that  point  it  would  be  more  than  removed  by  the  extremely 
able  argument  of  Mr.  Clare,  who  showed  to  demonstration  that 
the  railway  company  were  entering,  not  under  the  provisions 
of  the  Lands  Clauses  Act,  but  because  they  had  bought  the 
reversion  of  the  lessors'  interest  in  these  lands,  and  they  con- 
sidered  the  agreement  between  the  plaintiffs  and  the  lessors  as 
at  an  end,  in  which  case  of  course  the  company  would  have 
been  entitled  to  enter  whether  the  Lands  Clauses  Act  had  been 
passed  or  not.  In  a  controversy  of  that  kind  it  obviously  is 
perfectly  competent  to  the  person  claiming  the  benefit  of  the 
£^reement  to  bring  an  action  for  specific  performance  of  that 
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agreement,  or  at  all  events,  to  protect  his  interest  under  it,  leav- 
ing the  Lands  Clauses  Act  altogether  on  one  side.  I  do  not 
say  that  could  have  been  done  if  the  railway  company  had  pro- 
ceeded under  the  Lands  Clauses  Act,  but  they  did  not.  That 
puts  an  end  to  the  first  point  as  regards  procedure. 

The  second  point  is  the  really  important  one,  viz.,  whether 
the  building  agreements  of  the  5th  of  February,  1877,  and  the 
Sth  of  April,  1877,  w^re  in  any  sense  subsisting  when  the  notice 
to  treat  was  given  on  the  i6th  of  September,  1884. 
The  agreement  of  the  5th  of  April,  1877,  was  to  have  ji^^^J",*!* 
come  to  an  end  at  Michaelmas,  1881,  that  of  the  5th  nbiitud 
of  February,  1877,  ran  on  to  1885,  and  clearly  was  "*"»»ti«to 
subsisting  at  the  time  of  the  notice  to  treat.     Now  it  g^t^"*" 
is  said  that,  at  all  events  when  the  railway  company 
entered,  which  was  not  till  1886,  both  these  agreements  were  at 
an  end,  and,  looking  at  the  agreements  alone,  unquestionably 
the  periods  of  ten  years  and  six  years  which  were  mentioned  had 
come  to  an  end  before  the  railway  company  entered.     But  that 
is  not  conclusive,  and  the  plaintiffs  adduce  evidence  to  show 
that  there  had  been  conduct  on  the  part  of  their  lessor  which, 
notwithstanding  the  expiration  of  those  terms,  disentitled  him 
to  treat  the  agreements  as  at  an  end. 

The  legal  principle  applicable  to  thisxase  appears  to  me  to 
have  been  settled  in  Hughes  v.  Metropolitan  R,  Co.,  2  App.  Cas. 
439,  a  case  something  like  this,  in  which  persons  were  held  to 
have  so  conducted  themselves  as  to  have  enlarged  the  time  for 
doing  what  had  agreed  to  be  done  by  a  particular  date.  I  can- 
not express  the  principle  better  than  by  reading  a  short  passage 
from  the  judgment  of  Lord  Cairns.  He  said  (2  App.  Cas.  448): 
"  It  is  the  first  principle  upon  which  all  courts  of  equity  pro- 
ceed, that  if  parties  who  have  entered  into  definite  and  distinct 
terms  involving  certain  legal  results — tertain  penalties  or  legal 
forfeiture — afterwards  by  their  own  act  or  with  their  own  con- 
sent enter  upon  a  course  of  negotiation  which  has  the  effect  of 
leading  one  of  the  parties  to  suppose  that  the  strict  rights  aris- 
ing under  the  contract  will  not  be  enforced,  or  will  be  kept  in 
suspense,  or  held  in  abeyance,  the  person  who  otherwise  might 
have  enforced  those  rights  will  not  be  allowed  to  enforce  them 
where  it  would  be  inequitable  having  regard  to  the  dealings 
which  have  thus  taken  place  between  the  parties."  That  is  the 
general  principle,  and  I  think  that  it  is  plainly  applicable  here. 
In  or  about  1880  the  railway  company  had  begun  to  advertise 
their  intention  to  apply  for  a  bill.  I  am  satisfied  from  the  evi- 
dence that  soon  after  those  advertisements  appeared  the  build- 
ing operations  under  these  agreements  were  suspended — they 
were  certainly  suspended  before  the  end  of  1881,  though  we  can- 
not make  out  the  exact  date.   There  is  a  great  mass  of  evidence. 
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the  general  short  effect  of  which  appears  to  be  that  all  parties 
understood  that  these  building  operations  were  to  be  suspended 
until  the  result  of  the  railway  scheme  was  known.  In  addition 
to  that,  the  applications  made  in  June,  1882,  for  rent  under  the 
agreement  expiring  in  November,  1881,  and  the  accounts  sent  in, 
show  conclusively  that  these  agreements  were  then  treated  as 
still  subsisting  between  the  parties  to  them. 

The  railway  company  bought  the  lessor's  interest  in  July, 
1883  ;  the  conveyance  was  much  later.  They  entered  in  Janu- 
ary, 1886,  and  this  action  was  commenced  immediately  after- 
wards. Certainly  the  railway  company  bought  with  the  clearest 
possible  notice  of  the  rights  of  the  plaintiffs,  if  any.  In  fact, 
the  conveyances  to  them  were  made  very  .cautiously  and  clearly, 
for  the  agreements  were  scheduled,  which  is  perhaps  a  some- 
what unusual  thing.  If  they  were  treated  as  at  an  end  we 
should  not  expect  to  find  them  in.the  schedule,  though  it  does 
not  necessarily  follow  because  they  were  in  the  schedule  that 
they  had  not  come  to  an  end.  It  is  perfectly  competent  for  the 
railway  company  to  contend  that  although  they  had  notice  of 
the  plaintiffs'  rights  those  rights  were  really  determined.  Now, 
what  were  the  railway  company's  rights  under  those  circum- 
stances? When  the  notice  to  treat  was  given,  the  building 
agreements,  in  my  opinion,  were  not  at  an  end.  There  had  not, 
it  is  true,  been  any  agreement  to  enlarge  the  time,  but  there  had 
been  such  conduct  as  to  preclude  the  lessors  and  the  railway 
company  claiming  under  them  from  treating  the  agreements  as 
at  an  end  upon  the  expiration  of  the  term  of  years  mentioned  in 
them.  That  is  in  substance  what  Mr.  Justice  Kekewich  has 
declared.  The  whole  question  in  the  action  has  really  been. 
Were  these  agreements  at  an  end  when  the  railway  company 
entered  or  were  they  not  ?  Mr.  Justice  Kekewich  made  a  dec- 
laration that  the  building  agreements  were  still  subsisting,  and 
he  also  made  a  declaration  that  the  price  or  value  of  the  interest 
of  the  plaintiff  company  in  the  lands  and  compensation  for  sev- 
erance, etc.,  ought  to  be  assessed  upon  the  tooting  that  the  agree- 
ments were  still  subsisting.  That  is  open  to  an  objection  in 
point  of  form,  that  it  looks  like  anticipating  the  function  of  those 
who  had  to  decide  the  value  of  the  land,  but  in  substance  I 
think  the  declaration  that  those  agreements  were  subsisting  was 
right,  though  there  is  a  little  ambiguity  about  it.  The  ambiguity 
becomes  more  apparent  when  we  bear  in  mind  the  different 
periods  at  which  the  agreements  came  to  an  end  according  to- 
their  tenor.  In  order  to  avoid  ambiguity  it  appears  to  me  and 
my  learned  brothers  that  we  should  be  a  little  more  explicit. 
We  propose  to  strike  out  the  declarations  contained  in  Mr. 
Justice  Kekewich 's  judgment,  and  to  substitute  forthemthe  fol- 
lowing declarations :.  "  Declare  that  on  the  16th  of  September. 
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1884,  when  the  notice  to  treat  was  given,  the  plaintiffs  were  en- 
titled as  against  the  defendants  to  the  benefit  of  three  agree- 
ments of  the  5th  of  February,  1877,  the  Sth  of  April,  1877,  and 
the  27th  of  October,  1 879,  for  the  following  periods  respectively, 
viz.,  as  regards  the  agreement  of  the  5  th  of  February,  1887,  foi* 
the  portion  of  the  ten  years  mentioned  in  the  said  agreement 
unexpired  on  the  i6th  of  September,  1884,  and,  further,  for 
such  extended  time  as  on  that  day  was  reasonably  necessary  to 
enable  the  plaintiffs  to  build  the  houses  to  be  erected  under  the 
said  agreement;  and  as  regards  the  agreement  of  the  5th  of 
April,  1877,  for  such  extended  time  as  on  the  i6th  of  Septem- 
ber, 1884,  was  reasonably  necessary  to  enable  the  plaintiffs  to 
build  the  houses  to  be  erected  under  the  said  agreement.  And 
declare  that  at  the  commencement  of  this  action  the  plaintiffs 
were  rightfully  in  occupation  under  the  aforesaid  agreements  of 
the  lands  comprised  in  the  notice  to  treat,  or  some  part  thereof, 
and  that  the  defendants  were  not  entitled  to  enter  upon  and 
take  possession  of  the  lands  comprised  in  the  said  notice  to  treat 
except  under  the  provisions  of  the  Land  Clauses  Consolidation 
Act,  1845."  The  rest  of  the  order  will  stand  as  before.  It  is 
only  right  to  observe  that  there  appears  to  have  been  no  dis- 
cussion before  Mr.  Justice  Kekewich  as  to  the  form  of  the  dec- 
larations. In  substance  his  order  was  right,  and  the  appellants 
must  pay  the  costs  of  the  appeal. 

BOWEN,  L.J. — I  only  propose  to  add  some  words  upon  thu 
legal  principles  to  be  applied  to  this  case,  which,  after  the  discus- 
sion we  have  heard,  appear  to  me  to  be  perfectly  clear.  We  took 
time  to  consider,  not  from  any  doubt  as  to  what  the  substance  of 
the  judgment  in  this  case  should  be,  for  I  believe  we  were  all  per- 
fectly agreed  about  it,  but  because  we  thought  that  alterations 
were  necessary  in  Mr.  Justice  Kekewich's  declarations,  and 
wished  carefully  to  consider  what  the  declarations  ought  to  be. 

The  first  point,  which  was  a  double  one,  made  by  Mr.  Ince  and 
Mr.  Clare,  was  this.  They  said  the  plaintiffs  are  not  entitled  to 
an  injunction  at  all,  and  if  they  are  entitled  to  an  injunction 
they  are  not  entitled  to  such  a  declaration  of  interest  as  Mr  Jus- 
tice Kekewich  has  given  them.  The  appellants  urged,  in  the 
first  place,  that  a  person  upon  whom  a  railway  company  enters 
ought  to  go  to  a  jury  putting  forward  at  his  own  risk  the  title 
upon  which  he  wishes  to  rely,  and  must  be  left  to  make  good 
that  title  afterwards  according  to  the  ordinary  machinery  under 
the  Lands  Clauses  Act,  and  that  it  was  not  only  wrong  for  him 
to  come  to  this  court  for  an  injunction,  but  it  was  also  Wrong  for 
this  court  prematurely  to  declare  the  interests  of  the  plaintiffs, 
instead  of  leaving  the  plaintiffs  to  put  them  forward  at  their  own 
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peril,  and  prove  them  tn'an  action  upon  the  award  or  ver> 
diet. 

Is  this,  then,  a  case  in  which  the  plaintiffs  in  the  first  instance 
were  right  in  coming  to  the  court  for  an  injunction, 
UiuctiM  and  if  so  ought  we  to  make  a  declaration  as  to  the 
JJJJiiijJJ'*'  character  of  the  plaintiff's  possession,  and  to  what 
extent  ought  the  declaration  to  go?  It  appears  to 
me  that  both  those  questions  are  answered  by  considering  what 
is  the  character  of  the  entry  which  the  railway  company  here  arc 
making.  They  are  not  entering  under  the  Lands  Clauses  Act; 
they  have  deliberately  abstained  from  taking  the  proceedings 
which  would  give  them  a  right  to  make  an  entry  under  that 
statute.  In  the  second  place,  they  are  entering  upon  the  land  of 
persons  who  are  in  occupation.  I  will  not  go  through  what  has 
been  said  already  upon  that  subject  by  Lord  Justice  Cotton.  1 
have  come  to  the  conclusion  like  my  brothers  that  at  the  time 
when  the  entry  was  made  the  plaintiff  company  were  in  occupa- 
tion of  the  lands  in  question.  Therailway  company  therefore 
entered  upon  persons  who  were  in  occupation,  and  who,  as  will 
appear  from  what  I  say  hereafter,  were  in  lawful  occupation,  and 
they  did  not  enter  under  the  Lands  Clauses  Act.  They  were 
bound,  therefore,  to  rely  on  the  strength  of  such  right  to  posses- 
sion  as  they  possessed  paramount  to  the  right  of  occupation 
which  the  plaintiffs  were  enjoying.  Now  in  such  a  case  the  plain- 
tiffs were  justified  in  insisting  that  until  the  provisions  of  the 
Lands  Clauses  Act  were  complied  with  they  were  entitled  to  re- 
main in  occupation,  and  that  the  railway  company  had  no  right 
to  interfere  with  their  occupation.  This  was,  therefore,  a  case 
in  which  relief  might  properly  be  asked  at  the  hands  of  a  court 
of  equity.  But  that  does  not  dispose  of  the  entire  difficulty 
which  Mr.  Ince  and  Mr,  Clare  put  forward,  because  they  said 
that,  even  if  that  were  so,  the  court  ought  not  to  make  a  declara- 
tion as  to  what  the  exact  character  of  the  plaintiffs'  interest  was, 
but  ought  to  leave  that  to  be  decided  after  the  jury  had  given 
their  verdict.  The  answer  to  that  contention  appears  to  me  to 
■  be  that  inasmuch  as  the  railway  company  could  only  lawfully 
enter  by  virtue  of  such  right  of  possession  as  they  had  paramount 
to  the  rights  of  occupation  of  the  plaintiffs,  the  railway  company's 
defence  could  only  be  sustained  by  showing  that  they  had  some 
such  paramount  interest,  and  inasmuch  as  they  took  with  notice 
of  the  title  of  the  plaintiffs  as  against  Boulton,  such  paramount 
interest  could  only  exist  upon  the  ground  that  the  title  of  the 
plaintiff  company  under  the  agreements  had  come  to  an  end. 
That  is  the  only  answer  the  railway  company  could  have  to  the 
action,  and  whether  the  agreements  had  been  so  extended  that 
the  plaintiff  company  still  had  an  interest  under  them  was  the 
plain  issue  raised  in  the  case.     It  ought  not  to  be  supposed  that 
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in  making  the  declaration  which  we  do  we  are  in  any  way  inten- 
tionally departing  from  the  ordinary  course  which  is  pursued  in 
these  cases.  The  declaration  is  made  not  in  order  to  assist  the 
jury,  but  in  order  to  determine  the  sole  issue  in  the  case.  The 
railway  company,  if  they  wished  to  avoid  this  declaration,  ought 
to  have  done  their  best  to  put  an  end   to  the  action,  and   the 

{)roper  course  for  them  to  pursue,  if  they  had  entered  on  the 
and  without  complying  with  the  provisions  of  the  Lands  Clauses 
Act,  was  to  comply  with  the  provisions  of  the  Laud  Clauses  Act 
after  action  brought,  and  then  to  take  out  a  summons  to  stay  the 
action  upon  payment  of  costs,  because  there  would  be  nothing 
further  to  decide.  As  long  as  they  abstained  from  doing  that 
the  plaintiffs  were  driven  to  go  down  to  trial  in  order  to  decide 
the  issue  which  was  raised,  which  is  the  issue  we  have  decided. 
So  much  for  Mc  Ince  and  Mr,  Clare's  first  point,  a  point  urged 
with  the  greatest  ingenuity,  especially  by  Mr.  Clare. 

The  next  point  is  a  simple  one,  perfectly  simple  as  regards  the 
principle  of  law  and  equity  to  be  applied.  As  Lord 
Cairns  put  it  in  the  passage  which  has  been  read  (and  Ji'ii't^'^Sll^' 
which  I  read  again  simply  because  I  desire  to  add  one 
word  of  answer  to  the  argument  which  was  addressed  to  us  by 
Mr.  Clare)  in  Hughes  v.  Metropolitan  R.  Co.,  2  App.  Cas.  439, 448: 
"  If  parties  who  have  entered  into  definite  and  distinct  terms  in- 
volving certain  legal  results — certain  penalties  or  legal  forfeiture 
— aftenvards  by  their  own  act  or  with  their  own  consent  enter 
upon  a  course  of  negotiation  which  has  the  eftgct  of  leading  one 
of  the  parties  to  suppose  that  the  strict  rights  arising  under  the 
contract  will  not  be  enforced,  or  will  be  kept  in  suspense,  or  held 
in  abeyance,  the  person  who  otherwise  might  have  enforced  those 
rights  will  not  be  allowed  to  enforce  them  where  it  would  be  in- 
equitable having  regard  to  the  dealings  which  have  thus  taken 
place  between  the  parties."  Now,  it  was  suggested  by  Mr.  Clare 
that  that  proposition  only  applied  to  cases  where  penal  rights  in 
the  nature  of  forfeiture,  or  analogous  to  those  of  forfeiture,  were 
sought  to  be  enforced.  I  entirely  fail  to  see  any  such  possible 
distinction.  The  principle  hasnothing  todowith  forfeiture.  It 
is  a  principle  which  lies  outside  forfeiture,  and  everything  con- 
nected with  forfeiture,  as  will  be  seen  in  a  moment  by  reflection. 
It  was  applied  in  Hughes  v.  Metropolitan  R.  Co.  in  a  case  in 
which  equity  could  not  relieve  against  forfeiture  upon  the  mere 
ground  that  it  was  a  forfeiture,  but  could  interfere  only  because 
there  had  been  something  in  the  nature  of  acquiescence,  or  nego- 
tiations between  the  parties,  which  made  it  inequitable  to  allow 
the  forfeiture  to  be  enforced.  The  truth  is  that  the  proposition 
is  wider  than  cases  of  forfeiture.  It  seems  to  me  to  amount  to 
this,  that  if  persons  who  have  contractual  rights  against  others 
induce  by  their  conduct  those   against  whom  they  have   such 
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rights  to  believe  that  such  rights  will  either  not  be  enforced  or 
will  be  kept  in  suspense  or  abeyance  for  some  particular  time, 
those  persons  will  not  be  allowed  by  a  court  of  equity  to  enforce 
the  rights  until  such  time  has  elapsed,  without  at  all  events  plac- 
ing the  parties  in  the  same  position  as  they  were  before.  That 
is  the  principle  to  be  applied.  I  will  not  say  it  is  not  a  principle 
that  was  recognized  by  courts  of  law  as  well  as  of  equity.  It  is 
not  necessary  to  consider  how  far  it  was  always  a  principle  of 
common  law.  Applying  that  principle  to  the  facts  here,  1  think 
nobody  can  come  to  any  but  one  conclusion,  viz.,  that  Mr. 
Boulton  (and  the  railway  company  took  subject  to  his  lia- 
bilities) had  induced  the  plaintiiT  company  reasonably  to  be- 
lieve that  time  would  not  run  against  them  as  regards  the 
building  agreements,  and  that  he  would  not  enforce  his 
rights  as  regards  time  for  building,  until  a  reasonable  period 
had  elapsed  after  they  should  have  received  notice  from  him. 
As  soon  as  the  railway  company  served  notice  to  treat  the  rea- 
sonable time  it  seems  to  me  necessarily  began  to  run.  It  is  true, 
as  Mr.  Ince  and  Mr.  Clare  said,  that  no  fresh  agreement  was 
made  as  to  what  should  be  done  with  regard  to  these  lands,  but 
that  does  not  prevent  the  equity  arising  as  regards  the  running 
of  the  time,  though,  of  course,  it  makes  the  extension  of  the 
time  less  valuable,  because,  to  a  certain  extent,  the  plaintiffs 
would  remain  at  Mr.  Boulton's  mercy  as  to  the  limits  of  the  ex- 
tension. As  soon  as  we  find  that  the  plaintifTs  were  in  lawful 
occupation  under  these  a  greements,  the  rest  of  our  judgment 
seems  to  me  necessarily  to  follow. 


Keokuk  and  Northwestern  R.  Ca 


DONNELL  et  al. 
{Imva  Supreme  Court,  May  8,  1889.) 

Eminant  DomBiln~ln|unctton  aKalntt  Co nd«m nation  ProecBdIng*— Dahnce 

Available  at  Law.— A  railroad  company  cannot  enjoin  ad  quod  damnum 
proceedings  on  the  ground  that  the  land -owner  conveyed  t  lie  land  in  ques- 
tion to  another  company  whose  right  plaintiff  acquired  from  the  purchaser 
at  a  sale  in  proceedings  to  foreclose  a  mechanic's  lien,  that  the  damages  had 
been  paid  to  defendant,  and  that  his  claim  for  damages  is  barred  by  the 
statute  of  limitations,  these  defences  being  available  at  law  in  the  ad  ^uod 
damnum  proceedings. 
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Sams— Eftop pel— Recognition  of  Company'!  Title. —The  defence  that  the 
land-owner  has  by  his  acts  recognized  ihe  company's  title  to  the  lands  in 
question,  and  is  thereby  estopped  from  instituting  ad  quod  iLimnunt  pro- 
ceedings, may  be  pleaded  in  sucli  proceedings,  and  does  notform  any  ground 
for  a  suit  in  equity  by  the  company  to  enjoin  the  land-owner  from  prosecut* 
jngsuch  proceedings. 

Appeal  from  District  Court,  Lee  County. 

Action  by  the  Keokuk  &  Northwestern  R.  Co.  to  enjoin  the 
defendants  from  prosecuting  ad  quod  damnum  proceedings  to 
recover  the  value  of  certain  land  occupied  by  plaintiff's  railroad. 
Plaintiff  appeals  from'a  decree  upon  the  merits  declaring  it  had 
no  right,  title,  easement,  or  right  of  way  upon  the  land  involved 
in  the  action,  and  that  the  defendant  Donnell  was  the  owner 
thereof  in  fee  simple. 

D.  F.  Miller,  Sr.,  and  P.  Trimble  for  appellant. 

Anderson  &  Davis  for  appellees. 

Beck,  J. — i.  The  defendant  W.  A.  Donnell  instituted  jK/^aorf" 
damnum  proceedings  to  recover  damages  for  the  occupation  of 
the  right  of  way  by  plaintiff's  railroad  of  certain  r«,B»U(«d 
lands  owned  by  him.  A  jury  was  impanelled  by  the 
sherifif  to  assess  defendant's  damages  in  the  manner  prescribed 
by  the  statute.  Thereupon  plaintiff  brought  this  action  to  en- 
join and  restrain  the  ad  quod  damnum  proceedings,  on  the  ground 
that  they  are  wrongful  and  unauthorized  by  law,  and,  if  judg- 
ment be  had  thereon,  it  would  be  a  cloud  upon  plaintiff's  title 
to  the  right  of  way,  and  it  has  no  adequate  remedy  at  law. 
Pfaintiff  bases  its  claim  to  the  right  of  way  over  defendant's 
lands,  or  the  right  to  occupy  them  for  the  purposes  of  its  rail- 
road, upon  the  following  facts:  "In  1869 defendant  Donnell  and 
his  wife  united  in  a  deed  to  the  Keokuk  &  Minnesota  R.  Co., 
conveying  a  part  of  the  land  in  question  in  this  suit  for  the  right 
of  way  of  a  railroad  to  be  built  by  that  company.  A  writing 
upon  the  face  of  the  deed  declares  that  it  is  not  to  be  called  for 
until  the  road  is  built  and  running  through  the  land.'  All  the 
right  of  this  railroad  company  to  the  lands  was  sold  to  a  trustee 
under  a  judgment  obtained  on  a  proceeding  to  foreclosure  a 
mechanic's  Hen,  and  the  trustee  afterwards  conveyed  the  right 
of  way  to  plaintiff,  which  in  1880  entered  upon  the  land,  and 
with  the  knowledge  and  consent  of  defendant  Donnell,  and  con- 
structed its  railroad.  It  is  alleged  in  the  petition  that  plaintiff 
paid  defendant  the  damages  assessed  by  arbitrators  for  the  oc- 
cupation of  this  part  of  the  lands  by  the  railroad.  In  an  amended 
petition  it  is  alleged  that,  as  plaintiff's  ad  quod  damnum  proceed- 
ing was  not  commenced  within  five  years  after  the  lands  were 
first  occupied,  they  are  barred  by  the  statute  of  limitations ;  and    ' 
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it  Is  further  alleged  in  this  pleading  that  plaintiff  caused  the 
right  of  way  held  by  the  other  railroad  company  to  be  condemned, 
and  under  such  proceedings  acquired  it.  It  is  also  alleged  that 
the  enforcement  of  any  agreement  to  pay  defendant  damages  on 
account  of  the  occupation  of  the  lands  by  the  railway  company 
is  barred  by  the  statute  of  limitations.  Defendants,  in  an 
amended  answer,  allege  that  the  right  of  way  which  plaintiff 
claims  to  have  acquired  under  the  other  company  was  by  it 
abandoned,  and  it  retained  no  rights  thereto,  it  is  shown  by 
defendant's  answer  that,  in  the  proceedings  sought  to  be  enjoined 
in  this  case,  defendant's  damages  for  the  occupation  of  his  lands 
by  the  railroad  were  assessed  at  the  sum  of  $2234,  and  plaintiff 
appealed  from  such  assessment  to  the  district  court.  Defend- 
ants also  allege  in  their  answer  that  there  is  no  equity  in  plain- 
tiff's petition.  An  amended  abstract  filed  by  appellee,  which  is 
not  denied,  and  must  therefore  be  taken  as  admitted,  shows  that 
the  defendants  were  not  parties  to  the  proceeding  to  enforce  a 
mechanic's  lien,  under  which  plaintiff  claims  to  have  acquired 
the  right  of  way. 

2.  In  our  opinion,  plaintiff  has  a  plain,  complete,  and  adequate 
remedy  at  law  against  the  threatened  assessment  of  damages,  if 
Parchuaaf  ^^  ^^  illegal  Or  unauthorized  by  law  for  any  of  the 
ri«b(*rwkr  causes  and  reasons  set  up  and  alleged  in  its  petition. 
"itliiHi  ta  ad  ^'  defendant  conveyed  the  right  of  way  to  the  other 
utoi  damaiK  railroad  company,  and  the  plaintiff  by  the  mechanic's 
vncMdidin.  lien  proceedings  acquired  that  right  of  way,  which 
had  not  been  abandoned,  but  conferred  the  right  upon  plaintiff 
to  the  occupancy  of  the  land,  these  matters  could  have  been 
pleaded  and  established  as  a  defence  to  the  ad  quod  damnum 
proceedings  commenced  by  defendant.  They  present  simple 
questions  of  title  to  the  right  of  way, — plaintiff  claiming  that  it 
owns  the  right  of  way ;  defendants  insisting  that  they  have  never 
parted  with  that  right.  Issues  involving  these  facts  and  defences, 
if  established  in  plaintiff's  favor,  would  defeat  defendants'  ad 
^uod  damnum  proceeding.  All  question  as  to  the  effect  of  the 
judgment  in  the  mechanic's  lien  proceedings,  and  in  fact  all  other 
questions  involved  in  the  issue  as  to  the  ownership  of  the  right 
of  way,  could  be  properly  considered  and  determined  in  the  ad 
quod  damnum  proceedings.     The  same  remarks  may  be  made  as 

'  to  the  questions  involving  the  abandonment  of  the  right  of  way, 
the  statute  of  limitations,  and,  indeed,  as  to  all  questions  which 
pertain  to  the  ownership  of  the  right  of  way  or  rights  to  the 
occupancy  thereof.  See  i  High,  Inj.  {2d  Ed.)  ^  629-644; 
Mills,  Em.  Dom.  §§  160,  161 ;  Central  Iowa  R.  Co.  v.  Moulton 
&  A.  R.  Co.,  57  Iowa,  249,  10  Am.  &  Eng.  R.  Cas.  138. 

3.  Plaintiff  insists  that  defendants  are  estopped  to  deny  its 
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right  to  the  occupancy  of  the  right  of  way.  But  the  doctrine 
and  rules  of  estoppel  are  not  alone  recognized  and 
enforced  in  a  case  in  chancery.  They  may  be  pleaded  &t»pp»i  »• 
and  established  to  support  actions  at  law  or  defences  ™p^'rjji|* 
thereto.  If  defendant  entered  into  any  contract,  irwkf. 
received  any  sum  as  damages,  or  did  any  act 
recognizing  plaintiff's  right  to  the  occupancy  of  the  land,  these 
matters  may  be  shown  in  the  ad  quod  damnum  proceedings  to 
defeat  him  of  recovery.  An  action  at  law  may  be  defeated  by 
showing  that  plaintiff  has  recognized  by  his  acts  or  admitted  by 
his  declarations  that  his  own  claim  is  not  well  founded,  or  that 
defendant  is  in  fact  the  owner  of  the  property  involved  in  the 
suit  which  plaintiff  seeks  to  recover.  That  is  just  this  case. 
Defendant  claims  in  the  ad  quod  damnum  proceeding  to  recover 
the  value  of  the  land  occupied  by  the  right  of  way.  Plaintiff 
insists  that  it  is  the  owner  of  the  right  of  way,  and  that  defendant 
has  in  law,  by  his  acts  and  declarations,  admitted  its  ownership. 
The  issues  thus  formed  may  be  tried  at  law  in  the  ad  quod 
damnum  proceedings.  Plaintiff,  therefore,  has  a  plain,  adequate, 
and  certain  remedy  in  that  action.  If  all  the  issues  which  are 
decisive  of  the  case  are  triable  in  the  ad  quod  damnum  proceed- 
ings, plaintiff  has  a  plain,  adequate,  and  complete  remedy  in  the 
courts  of  law,  and  must  pursue  it,  instead  of  appealing  for  relief 
to  the  court  of  chancery.  The  issues  involved  in  the  cause  of 
action  of  plaintiff,  and  the  defences  thereto,  being  cognizable  at 
law,  ought  to  be  tried  according  to  the  rules  and  practice  pre- 
vailing in  the  law  courts.  These  familiar  elementary  doctrines 
do  not  demand  in  their  support  the  citation  of  authorities. 

From  these  considerations  it  appears  that  the  district  court, 
sitting  in  equity,  had  no  jurisdiction  of  this  case.  This  objec- 
tion was  raised  by  the  allegations  of  the  answers,  to  the  effect 
that  there  was  no  equity  in  plaintiff's  petition.  But  in  the  ab- 
sence of  any  pleading  raising  the  objection  based  upon  the  want 
of  jurisdiction  by  reason  of  the  fact  that  there  is  a  plain,  adequate, 
and  complete  remedy  at  law,  or  the  absence  of  objection  in  any 
form  based  upon  this  fact,  this  court  will  itself,  sua  sponte,  raise 
the  objection.     Story,  Eq.  PI,  §  481. 

The  petition  of  plaintiff  will  be  dismissed.  But  as  the  decision 
is  not  based  upon  the  merits  of  the  case,  and  the  rights  of  the 
parties  are  in  no  way  determined  by  this  decision,  it  will  not 
affect  the  right  of  plaintiff  to  resist  at  law  the  claim  of  defend- 
ants to  compensation  for  the  appropriation  of  their  lands  for  the 
uses  of  plaintiff's  railroad.  Decrees  in  chancery  and  judgments 
at  law  only  estop  the  parties  thereto,  when  based  upon  the  con- 
sideration  of  the  merits  of  the  case.  The  dismissal  of  a  case 
because  the, court  in  which  it  is  pending  has  not  jurisdiction 
thereof  cannot  defeat  recovery  upon  the  same  cause  of  action. 
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when  a  suit  is  brought  in  a  forum  possessing  jurisdiction  to  try 
it.  We  will  not  be  expected  to  cite  books  to  support  tius 
elementary  doctrine.  The  decree  of  the  court  below,  in  effect, 
cuts  off  all  right  of  the  plaintiff  to  resist  defendants'  claim  to 
damages.  It  was  probably  based  upon  the  merits  of  the  case, 
which  are  not  determined  by  us.  The  decree  dismissing  plain- 
tiff's petition,  which  will  be  entered  in  this  court,  will  be  without 
prejudice  to  plaintiff  to  make  defence  to  the  txd  quod  damnum 
proceedings  instituted  by  defendants.     Affirmed. 

Conitruction — Estoppel  of  Land-owner  from  Asterting  Claim  to  Land*.— 

By  consenting  to  the  erection  of  structures  upon  land  for  use  in  the  opera- 
tion of  a  railroad,  the  land-owner  does  not  thereby  estop  himself  and  his 
grantees,  after  the  company  has  abandoned  the  land,  from  asserting  right 
and  title  when  the  company  proposes  again  to  appropriate,  not  ooly  tbE 
particular  parcels  formerly  occupied,  but  also  additional  lands.  Lake 
Erie  &  N.  W.  R.  Co.  v.  Michener,  Ind.  Sup.  Ct.,  Feb.  16,  1889, 


Southern  Pennsylvania  R,  and  Mining  Co. 

{Pmnsyfuania  Supreme  Court,  June  24,  1889.) 

Release— Exittinf  Claim* — Okmaget  for  Ineufflolensy  of  Culvert. — A  re- 
lease and  discharge  granted  by  plaintiff  in  favor  of  a  railroad  company, 
''  of,  and  from  all  suits,  claims,  demands,  and  damages  whatever,  for.  upon, 
or  by  reason  of  their  entry  upon  and  taking  and  occupying  "  certain  lands. 
"  and  the  location  and  construction  thereon  of  said  railroad  and  worki 
connected  therewith,"  is  a  bar  to  an  action  for  damages  caused  by  the  in- 
sulSciency  of  a  culvert  constructed  prior  to  the  granting  of  the  release. 

Error  to  Court  of  Common  Pleas,  Franklin  County. 

Action  by  A.  H.  Hoffeditz  against  the  Southern  Pennsylvania 
R.  &  Mining  Co.  for  damages  caused  to  plaintiff's  land  by  the 
insufficiency  of  a  culvert.  The  jury  returned  a  verdict  for  the 
defendant,  and  the  following  point  was  reserved:  "If  the  rail- 
road, with  culvert  and  embankments,  as  now  maintained,  was  con- 
structed upon  and  over  the  plaintiff's  land  at  the  time  of  the 
execution  and  delivery  of  the  release  of  damages  executed  by 
Mrs.  Louisa  Hoffeditz  and  others,  including  the  plaintiff,  dated 
January,  1871.  and  offered  in  evidence,  the  said  release  is  a  bar 
to  the  plaintiff's  right  of  action,  and  the  verdict  must  be  for  the 
defendant." 
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The  opinion  of  the  court  upon  the  point  reserved  was  in  the 
following  terms :  "The  plaintiff  is  lessee  of  Louisa  Hoffeditz, 
the  owner  of  the  fee.  The  defendant  is  the  successor  and  assign 
of  the  Southern  Pennsylvania  Iron  &  R.  Co.  In  1870-71, 
this  last  named  company  located  and  built  a  railroad  from 
the  Cumberland  Valley  R,  to  Loudon  and  Richmond,  with  a 
branch  to  Mercersburg.  The  jimction  is  at  the  Hoffeditz  farm, 
and  forms  a  V,  It  was  here  that,  before  the  coming  of  the  rail- 
road, the  surface  water  from  above,  after  heavy  rains,  collected 
into  a  ditch  or  natural  channel,  escaped  into  the  creek  a  few 
rods  below.  Where  the  Loudon  branch  crossed  this  ditch  the 
railroad  company  raised  and  graded  a  high  embankment,  and 
in  it  put  a  culvert  for  the  purpose  of  discharging  the  water  which 
otherwise  would  accumulate  in  the  V.  The  plaintiff  contended 
that  the  culvert  was  not  sufficient  to  discharge  the  water  col- 
lected in  the  V  in  heavy  rains,  and  that  in  consequence  his 
land  at  the  junction  was  flooded  at  such  times,  and  rendered 
spouty,  and  his  growing  crops  damaged.  The  jury  found  for 
the  plaintiff.  But  on  the  trial  the  defendant  put  in  evidence 
a  release  of  Louisa  Hoffeditz  to  the  Southern  Pennsylvania 
Iron  &  R.  Co.,  dated  January — ,  1871,  acknowledged  27th 
March,  1871,  reciting  the  location  of  the  railroad  through  her 
land,  taking 6J  acres;  and  she  then,  in  consideration  of  the  ad- 
vantages to  accrue,  and  the  sum  of  $1000,  and  an  agreement  on 
the  part  of  the  company  to  build  a  switch  and  siding  on  the 
land,  '  remised,  released,  quit  claimed,  and  forever  discharged  the 
Southern  Pennsylvania  Iron  &  R.  Co.,  their  successors  and  assigns, 
of  and  from  all  suits,  claims,  demands,  and  damages  whatever 
for,  upon,  or  by  reason  of  their  entry  upon  and  taking  and  occu- 
pying the  above-described  narrow  pieces  or  strips  of  land,  and 
the  location  and  construction  thereon  of  the  said  railroad,  and 
works  connected  therewith.'  There  was  this  admission  by  plain- 
tiff: 'For  the  purpose  of  reserving  a  point,  the  fact  that  the 
culvert  and  embankment  on  the  plaintiff's  land,  as  now  main- 
tained, was  constructed  and  completed  before  the  date  and  deliv- 
ery of  the  releasee  offered  in  evidence,  is  admitted.'  The  defend- 
ant's sixth  point  was  as  follows:  'If  the  railroad,  with  culverts 
and  embankments,  as  now  maintained,  was  constructed  upon 
and  over  the  plaintiff's  land,  at  the  time  of  the  execution  and 
delivery  of  the  release  of  damages  executed  by  Mrs.  Louisa 
Hoffeditz  and  others,  including  the  plaintiff,  dated  January, 
1871,  and  ^offered  in  evidence,  the  said  release  is  a  bar  to  the 
plaintiff's  right  of  action,  and  the  verdict  must  be  for  the  defend- 
ant.' This  point  was  reserved.  The  question  has  been  argued. 
The  lease  to  the  plaintiff  was  subsequent  to  the  release  of  the 
company.  Mr.  Stewart  contends  that  the  release  is  a  bar  to  the 
plaintiff  s  action,  because  the  embankment  was  raised  and  graded, 
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and  the  culvert  finished  before  the  release  was  executed.  What 
the  railroad  company  proposed  to  do  in  respect  of  the  carrying 
off  the  water  brought  down  by  the  drain  was  to  be  seen  by  all. 
The  plaintitf's  lessor  had  better  means  of  knowing  whether  the 
culvert  would  prove  sufficient  than  the  company's  engineers, 
slie  having  experience  of  the  rains  in  that  region,  and  the  vol- 
ume of  water  sent  down  by  the  watershed,  and  collected  thereat ; 
and  Mort  constat  that  the  consideration  she  received  for  the  re- 
lease was  not  based  in  part  on  the  probable  damage  to  land  and 
crops  in  the  V  by  reason  of  the  damming  back  of  the  water. 
He  cites  McCarty  v.  St.  Paul,  M.  &  M.  R.  Co.,  14  Am.  &  Eng. 
R.  Cas.  297.  Mr.  Brewer  contends  that  Hie  release  had  no  ref- 
erence to  the  culvert  or  its  capacity,  Mrs.  Hofleditz  having  a 
right  to  suppose  that  the  railroad  company  had  constructed  a 
culvert  of  sufficient  width  and  capacity  to  vent  all  the  water  seek- 
ing through  it  a  way  to  the  creek;  that  she  released  all  dam- 
ages by  reason  of  entry  on  land  and  location,  and  construction 
of  the  road  and  works  connected ,  therewith,  but  not  damages 
to  arise  from  the  unskilful  construction  of  the  road  and  works 
by  the  company,  from  negligence  or  want  of  ordinary  engineer- 
ing knowledge  and  skill.  In  other  words,  that  the  company 
having  put  in  a  culvert,  and  being  in  duty  bound  to  put  in  a 
sufRcient  one,  must  be  held  to  have  undertaken  for  that,  in 
dealing  with  one  unskilled  and  ignorant  in  such  matters.  He 
cites  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Gilleland,  56  Pa.  St.  445. 
I  hold  with  the  defendant,  thinking  his  contention  founded  oa 
the  better  reason,  and  best  supported  by  authority.  Therefore 
let  judgment  be  entered  for  the  defendant  rum  obstaaie  vere- 
dicto'' 

PlaintilT  sued  out  a  writ  of  error. 

O,  C.  Bowers  and  W.  If.  Brewer,  for  plaintiff  in  error. 

W.  Rusk  Gillan  and  Rowe  &  Stewart  for  defendant  <n  error. 

Per  Curiam. — It  was  not  error  to  enter  judgment  for  the 
defendant  non  obstante  veredicto  upon  the  reserved  point.  The 
BOtotor  release  was  broad  in   its  terms.     After  reciting  the 

niBHc.  consideration,   $icxx],   and   certain    acts  to   be   per- 

formed by  the  defendant  company,  it  "remised,  released,  quit- 
claimed, and  forever  discharged  the  Southern  Pennsylvania  Iron 
&  R.  Co.,  their  successors  and  assigns,  of,  and  from  all  suits, 
claims,  demands,  and  damages  whatever,  for,  upon,  or  by  reason 
of  their  entry  upon  and  taking  and  occupying  the  above-de- 
scribed narrow  pieces  or  strips  or  land,  and  the  location  and 
construction  thereon  of  the  said  railroad  and  works  connected 
therewith."  In  connection  with  this  release  there  was  the  fact, 
admitted  upon  the  trial,  and  incorporated  tvith  the  point  re- 
served, "that  the  culvert  and  embankment  on   the  plaintiff's 
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land,  as  now  maintained,  was  constructed  and  completed  before 
the  date  and  delivery  of  the  release  offered  in  evidence."  In 
the  face  of  these  facts  we  are  unable  to  see  any  ground  upon 
which  the  plaintiff  rests  the  claim  for  damages.  There  must  be 
some  color  of  right  to  sustain  a  suit  even  against  a  railroad  com- 
pany. There  is  none  in  this  case. 
Judgment  affirmed. 

Effftct  of  Convoyanca  of  Land  for  Right  of  Way  as  Roloato  of  Ctaimi — In 
Radke  v.  Minneapolis  &  Sc.  L.  R.  Co..  Minn.  Sup.  Ct..  July  39,  1889, 
the  court  held,  following  McCarty  v.  St.  Paul.  M.  &  M.  R.  Co..  31  Minn. 
378.  14  Am.  &  Gng.  R.Cas.  397,  that,  from  a  conveyance  to  a  railroad  com- 
pany of  the  land  upon  whiph  its  road  had  been  previously  constructed,  the 
grantor  is  10  be  presumed  to  have  consented  to  the  maintenance  of  the 
road,  although  his  adjacent  lands  might  be  injured  thereby.  It  ap- 
peared that  the  plaintili  had,  for  a  valuable  consideration,  conveyed  to 
the  defendant  in  fee,  by  deed  with  the  usual  covenants,  a  strip  of  land 
one  hundred  feet  wide,  which  was  described  as  "  fifty  feet  in  width  on  each 
side  of  the  centre  line  of  the  Minneapolis  ft  St.  Louis  R,.  where  the  same 
is  now  located.  It  was  held  that  plaintiff  could  not  claim  damages  for 
negligence  in  the  construction  of  the  road  in  that  the  defendant  had  not 
put  in  such  a  culvert  as  was  necessary  to  carry  the  water  in  the  direction 
in  which  it  had  been  accustomed  to  flow.  The  court  said :  "This  case 
cannot  be  distinguished  from  that  of  McCarty  v.  St.  Paul.  M.  &  M.  R.  Co., 
31  Minn.  378,  14  Am.  ft  Eng.  R.  Cas.  397.  An  examination  of  the  record 
upon  which  that  decision  was  made  discloses  no  dit!erence  between  that 
case  and  this,  except  that  in  the  former  case  the  deed  not  only  conveyed 
the  land  upon  which  the  railroad  had  been  already  constructed,  but  it 
contained  an  acknowledgment  of  satisfaction,  through  the  consideration 
named  in  the  deed,  for  alldamages  that  had  accrued  by  reason  of  such  con* 
struction.  This  satisfaction  for  merely  past  damages  could  have  had  no 
effect  to  bar  a  subsequent  recovery  for  tne  further  continuance  of  a  pri- 
vate nuisance,  nor  could  it  be  effectual  as  a  license  to  continue  to  main- 
tain the  embankment  without  sufficient  culverts.  It  was  of  no  impor- 
tance that  such  acknowledgment  was  incorporated  in  a  deed.  The  de- 
cision must  be  deemed  to  rest  upon  the  ground  that  from  the  sale  and 
unqualified  conveyance  to  the  railroad  company  of  the  premises  upon 
which  its  road  and  embankment  had  already  been  permanently  con- 
structed, and  where  it  was  to  be  expected  to  remain,  it  was  to  be  pr^ 
sumed  that  the  grantor  consented  to  the  continued  existence  of  such  per* 
manent  improvements,  for  the  enjoyment  and  use  of  which  the  purchase 
and  conveyance  of  the  land  was  obviously  made." 

Damages  Included  in  Contideratiun  of  Conveyances  of  Right  of  Way.— 
Sec  St.  Louis.  I.  M.  ft  S.  R.  Co.  v.  Walbrink  |Ark.),  26  Am.  ft  Eng.  R. 
Cas.  604.  note.  607;  McCarty  v.  St.  Paul.  M.  4  M.  R.  Co.  (Minn.),  14  lb. 
279;  St.  Louis.  I.  M.  &S.R.  Co.  ».  Morris  (Ark.).  S  It>.  48;  Republican 
VaJ.  R.  Co,  V.  Fellers.  (Neb.)  30  lb.  356. 

.      88  A.  A  E.  B.  Caa.— 12 
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Atchison,  Topeka  and  Santa  Ft.  R.  Co. 


(Kansas  Supreme  Court,  Juru  7. 1889.) 

Firturat — What  kn — CritBrion — Intandad  Uia.— Whether  a  structure  is  a 
fixture  or  not  depends  on  the  nature  and  character  of  the  act  by  which  it 
is  put  in  its  place,  and  the  purpose  for  which  it  is  intended  to  be  used. 

Sams— Phytical  Annaxation.— In  determining  what  is  a  fixture,  the  simple 
criterion  of  physical  annexation  is  so  limited  in  its  range  and  so  produc- 
tive of  contradiction  that  it  will  not  apply  with  much  force. 

8amo— Use  to  Which  Fixture  is  Put— One  of  the  tests  of  whether  per- 
sonal property  retains  its  character  or  becomes  a  fixture  is  the  uses  to 
which  It  is  put.  If  it  is  placed  on  the  realty  to  improve  it  and  make  it 
more  valuable,  it  is  some  evidence  that  it  is  a  fixture ;  but,  if  it  is  placed 
there  for  a  use  that  does  not  enhance  the  value  of  the  realty,  this  is  some 
evidence  that  it  is  personal  property. 

Sams — Pump  and  Boiler  for  FiHing  Railroad  Tank. — Where  a  railroad 
company  due  a  well,  and  put  in  apumpanda  boiler  for  the  purpose  of  filling 
its  tank  on  tne  line  of  its  railroad,  and  used  the  same  for  several  years,  be- 
lieving the  well  and  attachments  were  upon  ils  own  land,  when  it  is  dis- 
covered that  they  are  on  another's  land,  the  company  can  remove  the 
pump  and  boiler  without  paying  the  owner  of  the  land  therefor. 

Error  from  District  Court,  Os^e  County, 

This  was  an  action  brought  by  defendant  in  error  in  the  dis- 
trict  court  of  Osage  county,  Kan.,  against  the  plaintiff  in  error, 
to  recover  the  sum  of  $500  for  an  alleged  trespass,  and  to  enjoin 
further  trespasses  threatened  by  plaintiff  in  error  upon  the  same 
real  estate,  which  trespass  would  permanently  injure  the  said 
real  estate.  Defendant  below  filed  a  general  denial.  At  the 
April  term,  1887,  the  case  was  heard  by  the  court,  a  jury  being 
waived,  upon  the  following  agreed  statement  of  facts: 

"  It  is  hereby  agreed  by  and  between  the  parties  hereto,  that 
this  cause  shall  be  heard  upon  the  following  agreed  statement  o! 
facts:  That  on  and  prior  to  September,  1880,  one  A.  O.  Mor- 
gan was  the  owner  of  the  following  described  real  estate  in  Osage 
county,  Kan.,  to  wit:  Bounded  by  a  line  commencing  at  a 
point  fifty  feet  south  and  one  hundred  feet  east  of  the  south- 
east corner  of  block  number  thirteen,  in  the  town  (now  city)  of 
Burlingame,  in  said  county  and  state,  as  platted  and  recorded  in 
the  office  of  the  register  of  deeds  of  said  county ;  thence  running 
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east  one  hundred  and  twenty-five  feet;  thence  south  one  hun- 
dred and  fifty-five  and  one-half  feet ;  thence  west  one  hundred 
and  twenty-five  feet;  thence  north  to  the  place  of  beginning. 
Also  a  strip  of  land  adjoining  and  immediately  south  of  the 
above-described  land,  running  fifty  feet  north  and  south;  one 
hundred  and  thirty-six  feet  east  and  west, — the  west  boundary 
■of  the  last  piece  being  a  continuation  of  the  west  boundary  of 
the  first-described  real  estate ;  the  west  boundary  of  each  of  said 
pieces  being  the  right  of  way,  at  the  time,  of  defendant,  and 
ever  since  belonging,  used,  and  ttccupied  by  the  defendant  as 
and  for  its  right  of  way.  The  first  described  piece  is  designated 
by  agreement  as  'A,'  and  the  second  described  piece  as  '  B,'  for 
the  purpose  of  reference.  At  about  September,  1880,  the  defend- 
ant purchased  from  the  said  A,  O.  Morgan  the  said  piece  of  land 
designated  as  '  B,'  and  received  from  him  a  good  and  sufficient 
conveyance  therefor.  That  immediately  thereafterwards  the 
defendant,  intending  to  erect  a  well  and  pump  and  boiler-house 
upon  the  land  so  purchased  by  it,  and  designated  as  'B,'  com- 
menced the  work  of  digging  such  well  and  building  such  house 
and  so  forth,  on  what  it  in  good  faith  believed  to  be  the  land  so 
purchased  by  it,  and  designated  as  'B,'  but  that  as  a  matter  of 
fact  it  built  its  boiler-house  upon  the  ground  .designated  as  'A,' 
and  in  digging  its  well  dug  it  of  the  following  dimensions: 
Twenty  feet  in  diameter,  and  eighty  feet  deep,  but  walled  up 
about  twenty-four  feet.  That  the  well,  when  so  dug,  was  as  a 
matter  of  fact  located  and  situated  so  that  two  feet  of  it  only 
were  upon  the  land  belonging  to  the  defendant,  and  designated 
as  '  B,'  and  the  balance  of  it  upon  the  land  designated  as  'A.' 
That  after  the  building  of  said  house  on  land  A,  the  boiler  was 
put  in  there  for  the  purpose  of  operating  a  pump  in  said  well, 
and  a  pump  was  also  placed  in  said  well,  to  be  operated  by  steam 
furnished  by  said  boiler.  The  pump  and  boiler  were  all  actually 
located  upon  land  A,  The  defendant  dug  this  well  for  the  pur- 
pose of  obtaining  water  to  be  used  in  a  tank  situated  on  its  right 
of  way,  to  supply  its  engines  running  on  its  right  of  way.  After- 
wards, and  about  1882,  the  said  A.  O.  Morgan  disposed  of  and 
cOrfVeyed  land  A  to  third  parties,  who  subsequently  and  soon 
afterwards  conveyed  the  same  to  the  present  plaintiff,  who  since 
that  time  has  been  and  is  now  the  owner  thereof,  and,  has  been 
continuously  in  the  possession  of  the  land  since  he  owned  it, 
save  and  except  the  boiler  and  pump,  which  were  used  by  de- 
fendant and  in  its  possession,  except  as  hereinafter  stated. 
About  June,  1886,  the  plaintiff  having  ascertained  that  said  well 
was  located  mostly  upon  his  premises,  and  that  said  boiler-house 
and  boiler  were  also  upon  his  premises,  inclosed  the  same  with 
a  fence,  and  forbade  the  defendant  from  entering  upon  his  prem- 
ises for  the  purpose  of  using  either  said  pump  or  boiler.     Tkat 
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to  drawing  water  from  the  well,  and  used-  for  that  purpose,  and 
that  purpose  only ;  and  the  motive  power  to  work  the  pump  was 
the  boiler  connected  with  the  pump  by  pipes,  and  without  the 
boiler  the  pump  could  not  be  worked,  as  the  pump  had  a  steam- 
cylinder,  and  could  not  be  worked  by  hand-power,  and  the  de- 
fendant severed  the  boiler  from  the  pipes  connecting  the  boiler 
with  the  pump,  and  removed  the  said  boiler  from  the  freehold." 

Ppon  the  agreed  statement  of  facts  the  court  found  as  con- 
clusions of  law :  "(i)  That  defendant  had  no  right  to  remove 
the  boiler  at  the  time  when  it  did  remove  the  same.  (2)  That 
the  defendant  has  no  right  to  remove  the  pump.  (3)  That  the 
plaintiff  i3  entitled  to  recover  the  value  of  the  boiler.  (4)  That, 
as  between  the  parties  hereto,  the  pump  is  the  property  of  the 
plaintiff.  (5)  That  the  defendant  was  a  trespasser  in  its  use  of 
the  boiler  and  pump.  (6)  That  the  plaintiff  is  entitled  to  recover 
for  the  injury  to  the  boiler-house.  (7)  That  the  plaintiff  is  en- 
titled to  recover  from  the  defendant  the  sum  of  $1 50,  as  follows ; 
For  value  of  boiler,  $100;  for  damages  by  removal  of  boiler,  $25; 
for  damages  to  boiler-house,  $25  ;  total,  $150. 

A  judgment  was  rendered  in  conformity  to  the  conclusions  of 
law.  Complaining  of  the  judgment,  the  defendant  brings  the  case 
here,  and  asks  for  a  review  and  judgment  in  its  favor  on  the 
agreed,  statement  of  facts. 

Geo.  R.  Peck,  A.  A.  Hurd  and  C.  N.  Sterry  for  plaintiff  in  error. 

Wm.  Tlwmpson  for  defendant  in  error. 

Holt,  C. — The  plaintiff  in  error,  defendant  below,  complains 
of  two  errors  in  the  trial  of  the  action :  One,  allowing  damages 
for  the  boiler  and  its  removal ;  the  other,  in  decreeing  a  perpet- 
ual injunction  against  the  removal  of  the  pump.  Both  of  the 
alleged  errors  involve  the  application  of  the  same  principles,  and 
require  the  determination  of  the  same  question,  namely,  whether 
the  several  pieces  of  property  retained  their  character  as  chattels 
or  became  fixtures.  What  we  may  say  of  one  thing  in  this  con- 
nection will  usually  apply  to  all  the  others. 

It  wilt  be  conceded  that  before  plaintiff  could  recover  for  the 
conversion  of  the  boiler  it  must  have  become  a  part  of  his  real 
estate.  The  boiler  originally  was  the  property  of  defendant, 
and  it  could  have  done  with  it  as  it  pleased,  and  the  only  way 
it  could  have  become  divested  of  its  ownership,  under  the  facts 
in  this  case,  was  in  the  manner  of  placing  it  on  plaintiff's  land. 
If  it  then  became  a  fixture,  it  was  the  property  of  plaintiff. 

Hill  gives  this  definition  of  "  fixtures:"   "  By  the  term  'fixtures' 
are  designated  those  articles  which  were  chattels,  but  which,  by 
being  physically  annexed  or  fixed  to  the  real  estate, 
become  a  part  of  and  accessory  to  the  freehold.'      It  ^^"*'" 
is  frequently  a  difficult  and  vexatious  question  to  as- 
certain the  dividing  line  between  real  and  personal  property,  and 
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to  decide  upon  which  side  of  the  line  certain  property  belongs. 
When  we  compare  a  thing  at  the  extremity  of  one  class  with  a 
thing  at  the  extremity  of  the  other,  the  difference  is  obvious,  but 
when  we  approach  the  question  of  fixtures,  which  is  the  dividing 
line  between  real  and  personal  property,  there  is  often  great  dif- 
ficulty. The  decisions  of  the  courts  are  apparently  as  diverse 
as  the  peculiarities  of  the  facts  in  the  different  cases  that  are 
decided,  and,  being  largely  governed  by  the  particular  facts  of 
each  case,  the  citation  and  examination  of  decisions  often  tend 
to  confuse,  rather  than  to  enlighten,  the  judgment.  In  the  state- 
ment of  facts  it  is  agreed  that  the  boiler  was  placed  on  the  ground 
upon  a  cast-iron  base,  was  not  set  in  masonry,  and  was  connected 
with  the  pump  by  a  steam-pipe  for  the  purpose  of  furnishing 
steam  from  the  boiler  to  operate  the  pump,  and  thereby  carry 
water  to  the  tank.  This  of  itself  does  not  necessarily  show  such 
a  physical  attachment  to  the  realty  as  constituted  a  fixture. 
Hendy  v.  Diniterhoff,  57  Cal,  3 ;  Towne  v.  Fiske,  1 27  Mass.  IZJ; 
Kimball  7'.  Grand  Lodge,  etc.,  131  Mass.  59;  BalHett  v.  Hum- 
phreys, 78  Ind.  388 ;  Hoyle  v.  Plattsburgh  &  M.  R.  Co.,  5 1  Barb. 
N.  Y.  45. 

But  attachment  to  the  realty  is  not  alone  sufficient  to  change 
the  character  of  personal  property.     It  is  only  one  of  several 

tests  to  determine  whether  property  originally  a  chat 
uMiaiiM.      *^'  ^^^  become  a  fixture  by  being  used  for  a  particu 

lar  purpose,  and  however  the  rule  may  have  been 
formerly,  it  is  not  now  deemed  to  be  the  controlling  test.  Tyler, 
on  page  loi  of  his  Treatise  on  Fixtures,  says:  "The  simple 
criterion  of  physical  annexation  is  so  limited  in  its  range,  and  so 
productive  of  contradiction,  that  it  will  not  apply  with  much 
force,  except  in  respect  to  fixtures  in  d\vellings."  In  Meigs' 
Appeal,  62  Pa.  St.  28,  it  is  said:  "  In  determining  what  isa  'fix- 
ture,' the  notion  of  physical  attachment  is  exploded.  It  is  now 
determined  by  the  character  of  the  act  by  which  the  structure 
is  put  into  its  place,  the  policy  of  the  law  connected  with  its 
purpose,  and  the  intention  of  those  concerned."  This  Pennsyl- 
vania case  lays  down  the  rule  more  broadly,  perhaps,  ihan  that 
of  some  other  courts,  yet  it  shows  the  tendency  of  modern  de- 
cisions. See  also  Eweil,  Fixt.  20,  293.  There  is  scarcely  any 
kind  of  machinery,  however  complex  in  its  character,  or  no 
matter  how  firmly  held  in  its  place,  which  may  not  with  care  be 
taken  from  its  fastenings,  and  moved  without  any  serious  injury 
to  the  structure  where  it  may  have  been  operated,  and  to  which 
it  may  have  been  attached.  That  the  simple  fact  of  annexation 
to  the  realty  is  not  the  sole  and  controlling  test,  of  whether  a 
certain  article  is  a  fixture  or  not,  is  very  well  illustrated  by  the 
fact  that  trees  growing  in  a  nursery,  and  kept  there  for  sale,  are 
personal  property,  while  trees  no  larger,  if  transplanted  to  an 
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orchard,  btcome  real  estate.  On  the  othi 
many  things  although  not  attached  to  thi 
real  property  by  their  use, — keys  to  a  hoi 
to  the  windows,  fences  and  fence-rails,  et< 

It  can  readily  be  seen  that  one  of  the  t 
tel  retains  its  character  or  becomes,  a  fixtu 
it  is  put.  If  it  be  placed  on  the  land  for  i 
of  improving  it  and  to  make  it  more  valu 
evidence  that  it  isafixture.  Applyingthi 
we  are  led  to  inquire  whether  this  benel' 
tiff.  The  real  estate  upon  which  this  b: 
narrow  strip  in  the  city  of  Burlingame,  : 
tended  that  this  well,  boiler,  and  the  at 
greatly  benefited  this  small  tract  of  land, 
there  for  the  purpose  of  enhancing  its  valii 
not  enhance  the  value  of  such  property  ii 
piece  of  ground,  by  digging  a  well  thereo 
tion ;  and  the  only  value  addtd  theret 
boiler,  and  boiler-house  hkc  those  inconti 
they  were  worth  as  chattels.  The  test  o: 
benefited  by  the  act  of  annexation  has  bi 
by  the  courts,  to  determine  whether  the  i 
a  fixture  or  not.  il  Alb.  Law  J.  151 ;  •[ 
Co.  V.  Hawley,  44  Iowa,  57;  Taylor  v. 
Huebschmann  v.  McHenry,  29  Wis.  655 
Paul  Co.,  note,  2  Wall.  (U.S.)  645;  Nci 
Canton  Co.,  30  Md.  347;  Wagner  v.  Cle  ■ 
Ohio  St.  563.  It  has  been  held  that,  bi 
can  become  a  fixture  by  actual  physical 
tion  of  the  parties  and  the  uses  for  whicl 
is  to  be  put,  must  all  combine  to  change 
the  chattel  to  that  of  the  fixture.  Teal ' 
511 ;  Ewell,  Fixt.  293  ;  Ottumwa  Wool! : 
sufira. 

In  this  connection  it  is  well  enough  ti 
stances  under  which  this  boiler  was  p 
plaintiff.     It  is  conceded  that  the  railro.  1 
was  a  trespasser,  yet  it  was  not  a  wilful  1 
the  well,  put  in  the  pump  and  boiler,  anc 
boiler-house,  under  the  belief  it  wasoccu[  1 
land,  and  only  discovered  its  mistake  afte 
of  occupation.  There  is  nothing  to  show  t 
thing  by  digging  the  well  where  it  was  Ic 
own  land.     In  fact,  it  is  stated  that  twc  I 
its  own  land.  It  can  be  safely  presumed    : 
been  as  good  a  one  if  it  had  been  place 
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the  division  line  instead  of  plaintiff's.  It  dug  the  well,  put  in 
the  pump  and  boiler,  for  the  sole  purpose  of  operating  its  rail- 
road, and  not  to  improve  the  land  where  the  property  was  placed. 
The  company  began  condemnation  proceedings  to  obtain  the 
land,  but  did  not  follow  them  to  a  conclusion.    If  it  had,  it  would 

'  have  been  compelled  to  only  pay  for  the  land,  and  not  for  its 
own  improvements  thereon.     This  rule  is  well  established  by 

■  authority.  Cohen  v.  St.  Louis,  Ft.  S.  &  W.  R.  Co.,  34  Kan.  158, 
22  Am.  &  Eng.  R.  Cas.  116;  Justice  v.  Misquehontng  Vat.  R. 
Co.,  87  Pa.  St.  28;  Daniels  v.  C,  I.  &  N.  R.  Co.,  41  Iowa.  52; 
Lyon  V.  Green  Bay  &  M.  R.  Co.,  43  Wis.  538;  Greve  v.  First 
Div.  St.  Paul  &  P.  R.  Co.,  26  Minn.  66;  Wagner  v.  Cleveland  & 
T.  R.  Co.,  supra;  Schroeder  v.  DeGraff,  28  Minn.  299. 

While  it  is  the  general  rule  in  regard  to  annexation  made  by 
a  stranger  with  his  own  materials  on  the  soil  of  another,  without 
his  consent,  that  the  owner  of  the  materials  loses  his  property 
because  he  is  presumed  to  have  parted  with  it,  and  dedicated  it 
to  the  owner  of  the  land,  yet  the  peculiar  circumstances  under 
which  this  well  was  dug  would  indicate  there  should  be  a  modi- 
fication in  this  instance.  Lowenberg  v.  Bemd,  47  Mo.  297.  If 
he  had  placed  it  there,  even  under  a  mistake,  for  the  purpose  of 
ultimately  improving  the  real  estate,  the  law  might  under  this 
state  of  facts  iiave  held  it  to  have  been  the  property  of  the  owner 
of  the  real  estate,  but  under  the  agreed  statement  it  was  placed 
there  solely  for  the  purpose  of  better  operating  its  own  railroad. 
If  it  had  been  placed  on  its  own  right  of  way,  and  that  after- 
wards abandoned,  then,  under  a  respectable  list  of  authorities, 
it  would  have  been  permitted  to  have  taken  away  the  pump, 
boiler,  and  boiler-house.  ,  We  can  see  no  reason  for  a  distinction 
that  would  have  allowed  any  compensation  to  plaintiff  if  con- 
demnation proceedings  had  been  instituted,  after  occupation 
and  placing  improvements  upon  the  land,  and  prosecuted  to  a 
conclusion,  and  an  action  brought  in  the  way  this  one  was.  In 
one  case  the  authorities  are  an  almost  unbroken  current  that  the 
railroad  could  not  have  been  compelled  to  have  paid  for  its  own 
property  placed  upon  the  land.  We  also  think  they  should  not 
be  required  to  do  so  now.  We  believe  in  this  action,  because 
the  improvements  did  not  and  were  not  intended  to  benefit  the 
realty,  that  the  pump,  boiler,  and  building  should  be  held  to  be 
personal  property,  and  not  fixtures.  We  are  well  aware  that 
very  many  authorities  hold  that  the  buckets  in  a  well  are  real 
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commend  that  the  judgment  awarding  damages  against  the 
defendant  be  reversed,  and  the  injunction  so  granted  be  modi- 
lied  as  to  allow  the  defendant  to  remove  the  pump. 

Per  Curiam. — It  is  so  ordered  ;  all  the  justices  concurring. 


Georgia  Pacific  R.  Co. 


(Alabama  Suprewie  Court,  April ii,  rSgg.) 

Land)  —  Powar  to  Acquin  Landi  In  Aid  of  Conttruction  —  Rapsal  of  8tkt- 
otSi — The  power  of  a  railroad  company  incorporated  under  the  Alabama  act 
of  Dec,  24  i868,to  "acquire  by  purchase  or  gift  any  lands  in  the  vicinity  of 
said  road  or  through  which  the  same  may  pass,  so  far  as  may  be  deemed 
necessary  by  said  company  to  secure  the  right  of  way  or  such  as  may  be 
granted  to  aid  in  the  construction  of  said  road,"  was  not  abrogated  by  the 
repeal  of  part  of  that  act,  by  the  act  of  March  8,  1876,  in  so  far  as  concerns 
corporations  which  had  obtained  charters  under  the  statute  of  1868  before 
its  repeal. 

Sama — Consolldatad  Company— Power  to  Hold  Land*. — Under  the  pro- 
vision of  Alabama  Code  itl6tl,  §  15S3,  that  consolidated  railroad  com- 
panies "  shiiM  possess  all  the  ri^iits,  powers,  and  franchises  conferred  upon 
6aid  two  or  three  corpiirations,"  the  power  of  the  consolidated  company 
to  acquire  and  hold  lands  granted  in  aid  of  the  construction  of  the  road 
under  the  Alabama  act  of  Dec.  29.  1886,  which  authorizes  companies  or- 
ganized under  it  to  acquire  by  purchase  or  gift  lands  convenient  or  neces- 
sary for  the  right  of  vmy  of  the  company,  "  or  such  as  may  be  granted  to 
aid  in  the  construction  of  said  road,"  only  exists  when  the  lines  of  the 
consolidating  companies  bear  such  relation  to  each  other,  or  the  contem- 
plated general  enterprise,  that  their  chartered  routes  could  be  utilized  in 
whole  or  in  part  in  the  construction  of  a  continuous  line  over  which  cars 
could  run  without  break  or  interruption. 

Appeal  from  Chancery  Court,  Fayette  County. 

Bill  in  equity  by  the  Georgia  Pacific  R.  Co.,  a  corporation 
organized  under  the  laws  of  Alabama,  against  M.  D.  Wilks  and- 
wife  for  the  specific  performance  of  a  contract  under  seal,  by 
which  the  defendants  bound  themselves  to  convey  to  one  Col- 
quit  and  his  associates  the  coal  and  iron  in  certain  lands,  with 
power  to  mine  the  same,  and  the  right  of  way  for  roads  and  rail- 
roads. The  bill  alleged  that  the  contract  was  assigned  by  Col- 
quit  and  his  associates  to  the  Richmond  &  Danville  Extension 
Co.,  and  by  that  company  to  complainant;  that  the  terms  of 
the  contract  had  been  fulfilled,  but  that  the  defendants  refused 
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to  execute  a  conveyance  in  pursuance  of  the  agreement  Intended 
for  execution.  A  demurrer  by  the  defendant  to  the  bill  having 
been  overruled  by  the  chancellor;  the  decree  of  the  latter  was 
reversed  on  appeal.  See  79  Ala.  180.  The  bill  was  amended 
by  striking  out  the  name  of  Mrs.  Wilks  as  a  party  defendant, 
and  an  allegation  was  added  that  "  said  written  agreement  was 
acquired  by  your  orator  as  property  taken  for  subscription  to 
the  capital  stock  of  said  Georgi--  Pacific  R.  Co.  by  said  R.  &  D. 
Extension  Co."  The  defendant  again  demurred  to  the  bill  and 
the  demurrer  was  sustained,  but  the  chancellor  allowed  the  com- 
plainants to  further  amend  the  bill.  The  bill  was  then  amended 
by  setting  out  the  proceedings  by  which  the  Georgia  Pacific  R. 
Co.  was  incorporated,  and  the  charters  of  the  several  railroad  com- 
panies which  were  consolidated  with  it.  On  demurrer  the 
chancellor  dismissed  the  bill  "  because  it  fails  to  show  that  the 
complainant  has  any  right  to  acquire  the  mineral  lands  claimed." 
The  decree  also  declared  that  "as  the  bill  shows  that  the  com- 
plainant was  incorporated  under  the  general  laws  contained  in 
the  Code,  no  further  amendment  can  be  made  so  as  to  show  its 
capacity  to  hold  the  said  lands."     The  complainant  appealed. 

McGuire  &  Collier  and  James  Weatherly  for  appellant. 

Nesmitk  &  Sandford  and  E.  A.  Powell  for  appellee. 

Stone,  C.J. — The  Georgia  Pacific  R.  Co,  is  a  consolidation 
of  five  other  railroad  corporations,  two  of  which  had  been  par- 
fiMFgikPu.  tially  constructed,  while  the  remaining  thrt-e  are  not 
"iu«*°"  shown  to  have  been  commenced.  The  Greenville, 
wiikoihfr  Columbus  &  Birmingham  R.  Co.  was  incorporated  in 
coHpaniiM.  the  state  of  Mississipi.  Its  bearing  was  eastward. 
It  had  made  some  progress  towards  construction.  The  Colum- 
bus, Fayette  &  Decatur  R.  Co.  had  its  bearing  north-eastward. 
This  was  an  Alabama  corporation.  These  two  companies  con- 
solidated, merging  the  former  in  the  latter,  and  retaining  the  lat- 
ter's  corporate  name.  Two  corporations,  one  in  Georgia  and  the 
other  in  Alabama,  were  incorporated,  each  having  the  same 
name, — the  Georgia  Pacific  R.  Co.  Each  pointed  westward; 
one  from  Atlanta,  Ga.,  towards  the  Alabama  line,  and  the  other 
from  that  line  towards  Birmingham,  Ala.  It  is  reasonable  to 
suppose  that  these  two  roads  were  intended  to  run  in  connec- 
tion and  continuation.  These  two  roads  consolidated,  and  the 
former  sold  out  to  the  latter,  and  thus  became  an  Alabama 
corporation,  retaining  the  name,  the  Georgia  Pacific  R.  Co. 
Another  company,  incorporated  in  Alabama  as  the  Alabama 
Transit  Co.,  had  changed  its  name  to  that  of  "  The  Elyton 
&  Aberdeen  R.  Co."  Acts  1869-70,  p.  299.  The  bearing  of 
this  road  was  westward  from  a  point  near  Birmingham,  and 
pointing  to    Mississippi,   north   of   Columbus.     These  several 
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roads,  the  Columbus,  Fayette  &  Decatur, 
deen,  and  the  Georgia  Pacific,  then  consc 
road,  and  took  the  corporate  name  th{ 
Co.  The  agreement  to  consolidate,  and  th 
suant  to  such  agreement,  recited  that  it  \vt 
a  new  consolidated  company  for  the  purf 
owning,  and  operating  a  continuous  line  of 
ta  in  the  state  of  Georgia,  through  the  sta 
Mississippi,  to  some  point  on  the  Mississip 
state."  This  act  of  consolidated  incorpo 
about  the  close  of  the  year  1881,  under  tht 
8,  1876  (Sess.  Acts,  249,  Code  1876,  §  li 
facie,  the  corporation  could  exercise  only  I 
act  conferred.  We  consequently  held, 
formerly  before  us,  {79  Ala.  180),  that  with 
of  power  the  railroad  corporation  could  nc 
an  interest  in  lands  which  was  neither  neces 
rying  out  the  purposes  of  the  corporation 
demurrer  to  the  bill,  holding  that  for  want 
poration  it  couid  not  maintain  the  suit  for 
In  the  court  below,  after  the  reversal,  th 
and  the  acts  of  incorporation  of  some  of 
were  set  out.  Among  them  is  that  of  tl 
Co.,  incorporated  in  1869  under  the  gene 
cember  29,  1868  (Sess.  Acts,  462).  This 
was  amended  by  special  statute  approve* 
299).  Its  provisions  are  "  that  the  riame  . 
bama  Transit  Co.  shall  be  changed  to  tl 
Aberdeen  R.  Co.,'  and  under  that  corpo 
pany  may  sue  and  be  sued,  and  shall  ha 
privileges,  and  be  subject  to  all  the  U 
the  act  authorizing  the  creation  and  regul. 
panies  in  the  state,  under  which  act  said 
was  organized." 

The  general  statute  of  December  29,  i 
Alabama  Transit  Co.  was  incorporated,  co 
incorporated  under  it  power  to  "  acquii 
chase  or  gift,  any  lands  in  the  vicinity  of  sc 
through  which  the  same  may  pass,  so  far 
deemed  convenient  or  necessary  by  said  c 
right  of  way,  or  suck  as  may  be  granted  to 
of  said  road,  and  the  same  to  hold  or  com 
the  directors  may  prescribe,"  The  italic: 
roads  incorporated  under  this  statute  evii 
to  receive,  hold,  and  dispose  of  propert 
given  or  granted  to  aid  in  their  consti 
&  Aberdeen     R.    Co.  had    this    right  . 
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consolidated  with  and  mei^ed  into  the  Georgia  Pacific  R. 
Co.  It  had  acquired  the  power  under  the  act  of  l868,  and  the 
power  was  emphasized  and  confirmed  by  the  special  statute 
changing  its  name.  Being  a  property  right,  presumably  of 
pecuniary  value,  we  must  infer  it  was  to  some  extent  a  consid- 
eration and  moving  inducement  in  the  grant  and  acceptance  of 
the  charter.  The  repeal  of  part  of  the  act  approved  De- 
cember 29,  1868,  by  the  later  enactment  approved  March  8, 
1876  (Sess,  Acts,  249),  did  not  and  could  not  take  away  this 
vested  right  from  railroad  corporations,  which  had  obtained 
charters  under  the  older  statute  before  its  repeal  by  the  later 
enactment,  i  Brick,  Dig.  p.  402,  §§  8,  9,  14;  3  Brick.  Dig.  p. 
158,  §  38  et  seq.;  Thorington  v.  Gould,  59  Ala.  461. 

In  (871  the  Columbus,  Fayette  &  Decatur  R.  Co.  was  also 
incorporated  under  the  general  law  of  December  29,  1868, 
and  during  the  same  year  the  legislature  of  Mississippi  granted 
to  the  company  the  corporate  right  to  extend  their  road  to 
Columbus  in  the  state  of  Mississippi.  The  Alabama  charter 
conferred  all  the  rights  guaranteed  by  the  general  statute  of 
■  December  29,  1868,  and  the  statute  of  Mississippi  conferred  sim- 
ilar powers  on  the  extension — corporation — granted  by  it.  The 
act  of  December  29,  1868,  was  not  entirely  repealed  by  the  act 
of  March  8,  1876.  Certain  subjects  covered  by  the  former  stat- 
ute were  not  touched  by  the  latter.  Among  them  is  the  pro- 
vision for  consolidating  railroads.  The  following  clause  in  sec- 
tion 21,  act  of  1868,  was  retained,  and  is  yet  the  law:  "And 
such  new  corporation  shall  possess  all  the  rights,  powers,  and 
franchises  conferred  upon  said  two  or  more  corporations."  Code 
1876,  §  2008  ;  Code  1886,  §  1583. 

It  is  contended  for  appellant  that  under  the  several  consoli- 
dations above  set  forth  the  Georgia  Pacific  R.  Co.  had  suc- 
8bm*-CmmII-  ceeded  to  all  the  rights,  powers,  and  franchises 
tixfi  cMpB-  which  had  pertained  to  the  two  companies,  "the 
"'*^  Elyton  &  Aberdeen,"  and  "  the  Columbus,  Fayette 

&  Decatur  R.  Cos."  and,  as  part  and  parcel  of  the  same,  had 
come  into  possession  of  the  right  to  "acquire,  by  purchase 
or  gift,  lands  in  the  vicinity  of  said  road,  or  through  which  the 
siime  may  pass,  .  .  .  such  as  may  be  granted  to  aid  in  the  con- 
struction of  said  road."  Act  December  29,  1868,  §  15  (Sess. 
Acts,  457).  The  precise  scope  of  the  argument  is  that  the 
amendment  shows  the  contents  and  dates  of  the  said  two  acts  of 
incorporation,  thus  showing  their  power  to  acquire  and  hold 
lands  to  aid  in  their  construction  ;  and,  inasmuch  as  those  cor- 
porations have  become  consolidated  with  the  Georgia  Pacific 
R.  Co.,  that  power  is  reserved  and  still  exists  in  the  latter 
company,  which  is  but  the  resultant  of  the  consolidation.  This, 
it    is   contended,   arms   the   Georgia   Pacific  R.  Co.  with    the 
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requisite  power  to  recover,  hold,  and  convey  the  lands  in  con- 
troversy. It  is  not  every  consolidation  of  two  or  more  railroad 
companies  that  transfers  to  and  confers  on  the  consolidated  cor- 
poration "Ihe  powers,  rights,  and  franchises  conferred  upon  the 
two  or  more  corporations."  To  accomplish  that  result  the  lines 
of  the  two  or  more  railroads  or  contemplated  railroads  should 
bear  such  relation  to  each  other  or  to  the  general  enterprise  as 
that,  when  completed,  they  may  admit  the  passage  of  burden 
or  passenger  cars  over  two  or  more  of  such  roads  continuously, 
without  break  or  interruption.  Code  1886,  §  1583  (2008).  The 
amended  bill  and  its  exhibits  fail  to  show  that  the  railroads,  or 
any  two  of  them,  which  were  consolidated  or  merged  into 
the  Georgia  Pacific  R.  Co.  were  so  situated  as  that  the  line* 
of  any  two  or  more  of  them,  whether  surveyed  or  contemplated, 
would  bear  such  relation  to  each  other  or  to  the  contemplated 
general  enterprise  that  their  chartered  routes  could  be  utilized  in 
whole  or  in  part  in  the  construction  or  extension  of  a  continuous 
line  over  which  cars  could  run  without  break  or  interruption. 
Neither  the  averments  of  the  bill  nor  anything  in  the  exhibits 
gives  us  any  information  on  this  subject. 

We  are  not  able  to  affirm,  from  anything  shown  in  the  record, 
that  by  the  consolidation  the  Georgia  Pacific  R.  Co.  suc- 
ceeded to  the  right  of  any  other  company  to  acquire,  recover, 
hold,  or  dispose  of  real  property,  or  any  interest  therein,  except 
such  as  may  be  necessary  for  the  construction  and  operation  of 
the  railroad.  We  find  no  error  in  the  ruling  of  the  chancellor 
sustaining  the  demurrer  to  the  bill. 

The  chancellor  went  further  in  his  ruling,  and,  holding  that 
the  bill  could  not  be  amended  so  as  to  give  it  equity,  he  dis- 
missed it.  He  thus,  by  an  affirmative  ruling,  denied  to  com- 
plainant all  right  to  amend.  We  arc  not  able  to  affirm  that  the 
record  on  its  face  shows  that  it  cannot  be  amended  so  as  to  give 
it  equity,  under  the  principles  declared  above.  We  fully  con- 
cur with  the  chancellor  in  sustaining  the  demurrer  to  the  bill, 
but  hold  that  he  erred  in  denying  to  complainant  all  right  of 
further  amendment.  The  court,  having  declared  that  "  no  fur- 
ther amendment  can  be  made  so  as  to  show  complainant's 
capacity  to  hold  said  lands,"  relieved  complainant  of  the  duty 
of  asking  leave  to  amend,  which  would  otherwise  have  rested  on 
him,  as  a  condition  of  putting  the  court  in  error. 
— Reversed  and  remanded. 

Consolidatsd  Company— Trsntfer  of  Land  Qrant— Conitruetlon  of  ArtI* 

ehta — The  articles  of  amalearnation  and  incorporation  of  a  consolidated 
railroad  company  contained  a  provision  in  the  following  terms  :  "  And 
the  said  several  parties,  each  fur  itself,  hereby  sells,  assigns,  transfers, 
grants,  bargains,  releases,  and  conveys  to  the  said  new  and  consolidated 
company  and  corporation,  its  successors  and  assigns  forever,  alt  its  prop- 
erty, re^,  personal,  and  mixed,  of  every  kind  and  description  ;  all  it9  capi- 
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tal  stock  ;  all  its  interests  in  the  shares  oi  its  capital  stock  subscribed,  but 
not  fully  paid  for;  all  credits,  effects,  judgments,  decrees,  contracls, 
af^eements,  claims,  dues,  and  demands  of  every  kind  and  description,  and 
all  ri^bts,  privileges,  and  franchises,  corporate  and  otherwise,  held,  owned, 
or  claimed  by  said  parties  of  the  first  and  second  parts,  or  either  of  them 
in  possession  or  expectation  either  at  law  or  in  et^uity."  //e/d,  that  the 
articles  were  sufficient  to  transfer  to  the  consolidated  company  lands 
granted  by  the  federal  government  in  aid  of  the  construction  of  one  of  the 
roads,  and  that  the  conveyance  was  not  open  to  the  objection  that  it  wm 
not  shown  that  such  property  was  required  for  the  purpose  for  which  the 
company  was  organized,  when  the  acts  granting  the  land  declared  the 
purposes  for  which  it  was  granted  and  provided  the  uses  to  which  it 
should  be  put.    Tarpey  v.  Deseret  Salt  Co.,  (Utah)  17  Pac.  Rep.  631. 

Land  Qrant — Conitruction  of  Convsyance, — In  Shirley  i/.  Waco  Tap.  R. 
Co.,  Tex.  Sup.  Ct.,  Jan.  22,  1889,  it  was  held  that  a  conveyance  granted 
by  a  railroad  company  of  "  all  and  singular  the  charter  rights,  privil^es, 
and  franchises  of  every  kind  "  then  belonging  to.  or  that  should  thereafter 
belong  to  the  grantor,  was  not  sufficient  to  convey  land  grants  wbicb  were 
not  directly  connected  with  the  operation  of  the  road. 
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Northern  Pacific  R.  Co. 

(fdaio  Supreme  Court,  March  18,  1889.) 

t>nd  Grant  to  Northern  Paoiflo  R.  Co. — Qrant  in  PrsMtitf. — Sectioa  3' 
of  the  act  of  congress  of  July  2,  1864,  provides  "  that  there  be.  and  here- 
by is,  granted  to  the  Northern  Pacific  R.  Co.  [for  th^  purpose  of  secur- 
ing the  construction  of  a  railroad  and  telegraph  line,  etc.]  every  alternate 
section  of  public  land,  not  mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile,  on  each  side  of  said  rail- 
road line,  as  said  company  may  adopt,  .  .  ,  free  from  pre-emption,  or 
other  claims  or  rights,  at  tne  time  the  line  of  said  road  is  definitely  fiied. 
and  a  plat  thereof  filed  in  the  office  of  the  commissioner  of  the  general 
land-oflice,"  etc  Heldxo  be  a  grant  in  prasenii.  and  to  vest  in  the  com- 
pany an  equity  in  the  lands,  subject  to  be  defeated,  however,  on  non- 
compliance with  the  terms  of  the  grant. 

Sama — Right  of  Way  ovsr  Public  \AnA*.—Held,  also,  that  lands  included 
in  such  grant  are  not  within  the  operation  of  the  act  of  March  3,  1875, 
granting  the  right  of  way  to  railroads,  etc. 

Appeal  from  District  Court,  Shoshone  County. 

Woods  &  Heyburn  for  appellant. 

Albert  Hagen  and  John  H.  Mitchell  for  respondent. 

Berrv,  J. — This  case  comes  into  this  court  on  appeal  from  a 
judgment  entered  in  favor  of  the  defendant  upon  an  order  sus- 
taining a  demurrer  to  the  complaint.  Stripped  of  ail 
minor  questions,  and  which  are  not  essentia!  to  the 
case,  the  main  issue,  and  that  on  which  all  else  in  the  case 
depends,  is  as  to  which  party  is  entitled  to  the  possession  oE 
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certain  parts  of  sections  25  and  27,  in  tov 
I  E.,  of  Boise  meridian,  in  Shoshone  1 
claims  a  right  of  way  for  its  road  through 
of  March  3,  1875.  It  claims  to  have  fulfi 
of  that  act,  and  compliance  with  all  the  rt 
the  land  department  of  the  United  Stat 
3d  day  of  November,  1886,  it  was  and 
benefits  of  the  act  of  March  3,  1875,  what 
be.  The  complaint  demands  judgment 
pany's  ownership  of  a  right  of  way  for 
and  over  these  two  sections  of  land,  wi 
etc. 

The  defendant,  on  its  part,  claims  be 
under  the  land  grant  to  the  Northern  Pa 
congress,  July  2,  1864,  The  lands  are 
domain,  and  subject  to  the  operation  of  t) 
plaintiff  claims,  unless  they  are  removed  f 
that  act  by  the  grant  previously  made  to 
act  of  congress  of  March  3,  1875,  grants 
complying  with  its  conditions  the  right  c 
lands  of  the  United  States,  except  sue! 
within  "any  military,  Indian,  or  park  res 
shall  be  otherwise  specially  reserved  fr 
made  by  the  plaintiff  shows  its  right  to  a 
lands,  providing  the  defendant  has  not  a  i 

It  is  contended  by  the  defendant  that  t 
in  the  40-mile  limit  "  of  it^  grant  are  not ' 
the  meaning  of  the  act  of  March  3,  187 
they  are  private  property,  granted  to  the 
for  certain  purposes,  specified  in  thegranti 
in  which  the  defendant,  prior  to  the  act  c 
a  vested  right.  In  support  of  this  clair 
section  3  of  the  granting  act  to  the  defc 
providing  "  that  there  be,  and  hereby  is,  1 
ern  Pacific  R.  Co.  [for  certain  specific 
declared]  every  alternate  section  of  put 
designated  by  odd  numbers,  to  the  amoui 
sections  per  mile,  on  each  side  of  said  rail 
pany  maji  adopt,  ■  .  .  free  from  pre-em 
or  rights,  at  the  time  the  line  of  said  re 
and  a  plat  thereof  filed  in  the  office  of  tht 
general  land-office,"  etc. 

Whether  this  act  did  or  did  not  ve 
present  property  in  these  lands,  which  w 
as  of  the  time  its  plat  of  route  should  be  fi 
pre-emption  or  other  claims  arising  after 
the  act,  has  been  the  subject  of  some 
in  the  courts,  and   the  decisions,  at  firs 
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conflicting.  We  think  this  supposed  conflict  is  more  apparent 
than  real,  and  arises  chiefly  from  changed  circumstances  under 
which  the  same  and  similar  acts  have  from  time  to  time  been 
considered.  The  poHcy  of  the  United  States  with  reference  to 
the  pubHc  lands  has  ever  been  to  retain  their  primary  disposal 
exclusively  to  itself.  With  that  exclusivjc  control  it  will  allow  ' 
no  interference,  either  by  state  or  territorial  governments,  nor 
by  any  means  which  itself  does  not  institute  and  put  in  mption ; 
and  we  are  cited  to  no  case,  and  know  of  no  case,  where  the 
government  of  the  United  States  has  never  allowed  the  public 
lands  to  be  made  subject  to  taxation  and  sale  for  taxes,  under 
slate  or  territorial  laws,  so  long  as  it  tor  a,ny  purpose  holds  the 
title.  Improvements  on  public  lands  may  be  taxed,  and  often 
are  taxed,  as  personal  property,  and  sold  foi-  taxes,  but  the  soil, 
never.  The  reason  is  obvious.  A  departure  from  this  rule  wiQ 
not  be  presumed  for  reasons  less  than  a  plain  declaration  by 
congress  of  such  intent.  There  is  no  such,  intent  expressed  in 
this  grant,  and  the  intent  will  not  be  implied  as  against  the 
government.  Lavenworth,  L.  &  G.  R,  Co.  v.  U.  S.,  92  U.  S. 
733.  What  the  company  may  do,  in  pursuance  of  the  expressed 
object  of  the  grant,  in  the  sale  and  transfer  of  equities  in  lands, 
whether  earned  and  title  perfected,  or  the  equities  still  inchoate, 
is  quite  another  thing. 

For  reasons  satisfactory  to  congress,  and  under  a  clear  right 
reserved  in  the  government  to  do  so,  and  by  express  provision 
of  the  act  of  July  17,  1870,  the  title  to  these  lands  has  been  re- 
tained in  the  government ;  and  it  will  'not,  except  through  the 
authorized  acts  of  the  grantee,  done  in  pursuance  of  the  objects 
of  the  grant,  and  on  full  compliance  by  it,  with  its  obligation* 
to  government,  part  with  the  legal  title  to  the  property  granted. 
The  making  of  these  lands  subject  to  taxation  by  territories  or 
states  was  not  one  of  the  expressed  objects  of  this  grant.  Its 
purpose  was  not  to  expose  it  to  confiscation,  but  to  devote  it  to 
the  building  of  a  railroad  and  telegraph  line  from  Lake  Superior 
to  the  Pacific.  To  do  that,  means  were  prescribed  by  congress 
by  which  the  company  might  mortgage  its  franchises  and  prop- 
erty, including  these  lands,  to  raise  money  for  that  purposes  but 
to  allow  the  lands  to  be  encumbered  by  taxation  would  at  once 
raise  a  barrier  to  the  object  for  which  the  grant  was  made,  and 
tend,  at  least,  to  defeat  its  real  purposes.  Any  presumption  that 
congress  intended,  by  putting  these  lands  in  the  hands  of  the 
company,  practically  in  trust,  with  a  beneficial  interest  in  the 
trustee,  for  a  specific  purpose,  to  subject  them  to  immediate 
taxation,  as  soon  as  the  line  of  the  rokd  should  be  established, 
or  even  as  soon  as  the  lands  should  be  earned  by  the  completion 
of  the  road,  or  any  section  of  the  road,  would  necessarily  lead  to 
the  most  serious  and  absurd  consequences ;  and  if  we  were  to 
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look  no  further  than  the  original  grant,  with  its  expressed  object 
aiid  intent,  with  the  known  uniform  policy  of  the  government, 
in  having  no  partner  in  the  primary  disposal  of  its  soil,  such  a 
decision  as  that  of  Northern  Pac.  R.  Co.  v.  Traill  County,  115 
U.  S.  601,  might  have  been  reasonably  expected.  Such,  how- 
ever, is  not  the  reason  given  for  that  decision.  That  was  based 
on  the  fact  that  the  government  had  a  lien  on  all  such  lands  for 
the  cost  of  surveying,  selecting,  and  conveying  the  same,  which 
cost  the  grantees  were  to  pay,  and  in  default  of  which  payment 
the  government  might  be  obliged  to  retake  or  redispose  of  the 
lands.  The  interest  ol  the  road  in  the  lands  is  not  such  an  in- 
terest as  to  subject  the  lands  to  territorial  taxation,  and  so  that 
case  decides.  But  it  does  not  follow  from  anything  in  that  case 
thatithe  beneficial  interests  oLthe  company  in  the  grant  are  any 
less,  or  any  different,  from  that  imphed  in  the  obvious  meaning 
of  the  words  of  the  statute,  taken,  with  other  portions  of  the 
granting  act,  and  the  act  of  July  15,  1870,  reserving  this  power 
in  the  government.  In  construing  the  act,  the  nature  of  the 
trust,  the  character  and  relations  of  the  grantor  to  the  property 
granted,  its  rights  secured  byholding  the  title,  its  uniform  policy, 
and  practice  in  avoiding  complications  in  the  primary  disposal 
of  its  lands,  and  the  detailed  statement  oPthe  object  of  the  grant 
itself,  must  not  be  overlooked.  Subject  to  these  specified  con- 
ditions, it  seems  dear  that  the  conclusion  arrived  at  in  Buttz  v. 
Northern  Pac.  R.  Co.,  119  U.  S.  55,  2g  Am.  &  Eng.  R.  Cas.  455, 
must  be  taken  as  the  true  rule,  in  defining  the  estate  and  interest 
of  the  defendant  in  the  lands  so  granted.  Other  cases  define  it 
quite  as  explicitly.  In  that  case  the  court  holds  that  the  land 
in  controversy,  "and  other  lands  in  Dakota,  through  which  the 
Northern  Pacific  was  to  be  constructed,  was  within  what  is  known 
as  'Indian  Country'  at  the  time  the  act  of  July  2,  1864,  was 
passed.  The  title  of  the  Indian  tribes  was  not  extinguished,  but 
that  fact  did  not  prevent  the  grant  of  congress  from  operating 
to  pass  the  fee  of  the  land  to  the  company.  The  fee  was  in  the 
United  States.  The  Indians  had  merely  a  right  of  occupancy, — 
a  right  to  use  the  lands,  subject  to  the  dominion  and  control  of 
the  goTernment.  The  grant  conveyed  the  fee  subject  to  this 
right  of  occupancy,  and  the  railroad  company  took  the  property 
with  thiseilcumbrance."  There  is  no  question  of  "encumbrance" 
here;  hence  there  was  nothing  to  be  "removed"  before  the 
rights  of  the  company  attached.  The  court  declares  that  the 
company  "took  the  property."  The  counsel  cites  on  this  point 
Schulenberg  v.  Harriman,  21  Wall.  (U.  S.)  44,  which  case  fully 
sustains  this  view;  also  Leavenworth,  L.  &  G.  R.  Co,  v.  U,  S., 
92  U.  S.  733 ;  Missouri  K.  &  T.  R.  Co.  v.  Kansas  Pac.  R  Co.,  97 
U.  S.  491  ;  St.  Joseph  &  D.  C.  R.  Co.  v.  Baldwin,  103  U.  S.  426, 
5  Am.  &  Eng.  R.  Cas.  408, — all  of  which  cases,  considered  with 
88  A.  &  E.  B.  Caa.— 18 
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reference  to  their  particular  circumstances,  appear  consistent 
with  Northern  Pac.  R.  Co.  v.  Traill  County,  cited  above,  and  no 
reason  appears  to  question  the  correctness  of  their  conclusions. 

It  is  not  necessary  to  inquire  as  to  which  of  the  excepted 
classes  of  lands,  named  in  the  act  of  1875,  includes  the  sections 
in  question  in  this  action,  or  whether  they  are  in  either  class. 
The  United  States  had  already  granted  these  lands,  subject, 
of  course,  to  the  reservations  and  conditions  of  the  act  of 
July  2,  1864,  and  to  the  requirements  of  the  act  of  July  15, 
1S70,  hereafter  mentioned,  when  the  act  of  March  3,  1875,  was 
passed.  It  is  admitted  in  the  complaint  that  the  sections  of 
land  here  in  question  are  now  "within  the  forty-mile  limit"  of 
the  defendant  company;  and  from  the  complaint,  which  was  de- 
murred to,  it  is  not  apparent  that  they  were  not  within  such 
limits  at  any  time.  It  is  not  pleaded  that  any  previous  location 
of  the  defendant's  road  had  been  definitely  made,  so  as  to  leave 
these  sections  out  of  that  limit,  on  the  3d  of  November,  1886,  at 
which  time  full  compliance  with  the  act  of  1875  was  completed 
by  the  plaintifT;  and  the  plaintiff  became  entitled  to  its  right  of 
way  over  government  lands  under  that  act,  and  we  cannot  look 
into  the  maps  submitted,  which  are  not  a  part  of  the  complaint, 
nor  indeed  altogether  consistent  with  each  other,  for  the  dis- 
covery of  a  fact  of  which  the  face  of  the  complaint  does  not  give 
notice.  Undoubtedly,  if  such  were  the  fact  when  the  right  of 
the  plaintiff  attached,  and  a  change  in  the  defendant's  line  was 
made  afterwards,  so  as  to  include  these  sections,  and  it  were  so 
stated,  such  fact  would  demand  attention.  But  such  is  not  the 
condition  of  this  case. 

We  see  nothing  in  the  point  taken  under  the  act  of  congress 
of  July  1 5,  1870,  "  that  while  the  cost  of  surveying,  selecting,  and 
conveying  the  lands  granted  to  a  railroad  remains  unpaid,  the 
legal  title  of  the  lands  remains  in  the  United  States;  that  the 
cost  of  surveying  the  land  is  a  condition  precedent  to  the  right 
to  receive  the  title  from  the  government;"  and  that  in  such 
case  the  equities  of  the  defendant  are  extinguished  or  impaired, 
as  claimed  under  the  authority  of  Union  Pac.  R.  Co.  v.  McShane, 
23  Wall,  (U.  S.)  444.  The  act,  under  reserved  power  to  amend 
and  modify  the  grant,  merely  imposes  another  condition  pr^ 
cedent  to  the  government's  obligation  to  patent  the  lands,  to  wit, 
that  certain  costs  of  survey,  selection,  and  conveyance  shall  be 
paid.  It  goes  no  further,  and  we  think  this  retention  of  title  in 
the  United  States  must  be  considered  as  a  holding  of  the  naked, 
legal  title  only,  retained,  primarily,  at  least,  as  security  for  the 
cost  of  surveying,  selecting  and  conveying  the  lands,  but  leaving 
the  equities  of  the  company  in  the  lands  themselves  entirely  in- 
tact. Such,  if  we  understand  them,  is  the  view  taken  by  Judges 
Field  and  Deady  in  U.  S.  v.  Ordway,  30  Fed.  Rep.  35.     It  is 
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apparent  therefore,  that  the  defendant  had  a  vested  interest  and 
property  in  this  land,  prior  and  superior  to  any  claim  of  the 
plaintiff  under  the  act  of  March  3,  1875.  The  judgment  in  this 
action  should  be  affirmed. 

Land  Orsntt— Qrant  to  Contra]  Pacific  R.  Co -—Conveyance  in  Pneientl. 

— The  act  of  Congress  of  July  i,  1862,  granting  certain  lands  to  the  Cen- 
tral Pacific  R,  Co,  in  aid  of  its  construction,  conveyed  the  legal  title  in 
pmseniixo  all  the  lands  included  in  the  grant,  whether  surveyed  and  se- 
lected or  not.     Tarpey  v.  Deseret  Salt  Co.  (Utah),  17  Pac.  Rep.  6^1. 

Same— Paoiflc  Railroad  Oranta — Filing  of  Order  of  Withdrawal.— 1  he  acts 
of  Congress  of  1E62  and  1S64,  granting  lands  in  aid  of  the  construction  of 
a  railroad  and  telegraph  line  to  the  Pacilic  Ocean,  etc..  operated  as  a  grant 
of  land  to  the  railroad  company  upon  condition  subsequent,  which  could 
only  be  defeated  by  breach  of  condition  and  the  divesture  nf  title  there- 
upon by  proper  legal  proceedings  on  behalf  of  the  United  States.  No 
otherright  than  thatof  the  railroad  company  could  be  acquired  or  initiated 
in  any  of  the  lands  granted  after  the  filing  in  the  local  land-oflice  in  the 
district  on  Jan.  30, 1865,  of  the  order  of  withdrawal  provided  for  in  section 
7  of  the  act  of  July  1,  i86i.     United  States  -n.  Curtner,  38  Fed.  Rep.  1. 

Same— Union  Pacific  R.  Co.  Qrant*— Transfer  to  Denver  Pacific  R.  Co. 
— Under  the  Union  Pacific  Railroad  Acts,  the  grant  inprasenti  of  public 
lands  was  made  to  aid  the  construction  of  a  railroad  from  Kansas  City  to 
Cheyenne  near  Denver.  The  Denver  Pacific  R.  &  Tel.  Co.  had  commenced 
the  construction  of  a  railroad  from  Cheyenne  to  Denver,  and  by  the  act 
of  Congress  of  March  3. 1869.  the  defendant  company  was  authorized  10 
contract  with  the  Denver  Pacific  Co,  for  the  construction  and  operation 
of  defendant's  road  between  Denver  and  Cheyenne,  and  to  transfer  to  the 
latter  the  lands  granted  to  defendant  to  aid  in  the  construction  of  that 
portion  of  the  road.  Held,  that  the  only  effect  of  the  act  of  1869  was  to 
divide  the  gra^nt  between  the  two  companies,  and  that  the  srant  remained 
a  continuous  grant  from  Kansas  City  to  Cheyenne.  United  States  v.  Union 
Pac.  R.  Co.,  3;  Fed.  Rep.  551. 

Same — Conftructlon  of  Grant — Line*  Terminating  at  Right  Anglei.— 
Railroad  land  grants,  as  a  general  rule,  are  to  be  limited  to  lands  situated 
at  right  angles  to  the  general  line  of  the  road  ;  but  where  two  roads,  hav- 
ing grants,  connect  at  right  angles  to  each  other,  and  the  land-office  has 
construed  the  grant  as  embracing  the  land  included  in  the  outside  angle, 
and  has  issued  patents  accordingly,  and  such  construction  has  not  been 
questioned  for  a  period  of  fifteen  years,  and  third  parlies  have  acquired  in- 
tervening rights.^the  court  will  not  set  aside  such  patents  in  a  case  of 
doubt  as  to  the  true  construction  of  the  acts.  United  States  i/.  Union 
Pac  R.  Co.,  37  Fed.  Rep,  551. 

Same— Union  Pacific  Land  Qrant— When  Settler'e  Entry  Attaches.- 
Under  the  provision  of  the  Union  Pac.  Land  Grant  Act  (12  St.  492).  con- 
fining the  lands  granted  to  lands  "  to  which  a  pre-emption  of  homestead 
claim  may  not  have  attached  at  the  time  the  said  road  is  definitely  fixed," 
the  company  cannot  claim  lands  for  which  an  entry  in  proper  form  has 
been  filed  by  a  settler,  although  after  the  definite  location  of  the  road  such 
entry  is  set  aside  because  made  by  a  person  not  entitled  to  hold  the  gov- 
ernment claim.     Mclntyre  v.  Roeschlaub,  37  Fed,  Rep.  556. 

Same— Lieu  Lands  for  School  Purpotet— -Selection  before  Survey,— State 
selections  of  lieu  lands  for  school  purposes  made  upon  lands  unsurveyed 
by  the  United  States  are  utterly  void.  Lands  are  |not  surveyed  by  the 
United  States  until  a  certified  copy  of  the  official  plat  of  the  survey  has 
been  filed  in  the  local  land  office.  United  States  v.  Curtner,  38  Fed.  Rep.  i. 
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Samfl — Notice  of  Title  of  Railroad  Company. — The  endorsement  apon 
the  map  filed  in  ilie  office  of  the  register  of  tlie  local  land-office  of  the  fol- 
lowing memorandum,  namely :  "  The  odd  numbered  sections  on  this  plat 
are  granted  to  the  Western  Pac.  R.  Co,"  operates  as  official  record  notice 
of  the  right  of  the  railroad  company  to  parties  purchasing  under  state  lo- 
cations subsequent  to  the  filing  of  the  map.  United  States  t/.  Curtner,  38 
Fed.  Rep,  i. 

Same—Suit  to  Sat  A*ida  Entry  by  Settler—LimlUtion— Lachai— The 
statute  of  limitations  does  not  run  against  the  United  States  so  as  to  pre- 
clude it  from'bringing  an  action  to  set  aside  a  patent  to  lands  on  the  ground 
that  tlie  lands  in  question  were  included  in  a  railroad  grant,  and  Euch 
petition  will  not  be  dismissed  on  the  ground  that  the  claim  is  stale  when 
the  company  has  from  the  first  been  actively  engaged  in  prosecuting  iu 
claim  before  the  department  of  the  interior.  United  States  v.  Cunner,  3S 
Fed.  Rep.  i. 


Chesapeake,  Ohio  and  Southwestern  R.  Co.  a  al. 


Dyer  County. 

{Tentussee  Suprem*  Court,  May  28,  1889.) 

CrOMing— Duty  to  Maintain  Bridge — Conttructlon  of  Charter. — A  char- 
ter which  authorizes  a  company  to  construct  its  railroad  over  any  highway 
"so  as  not  to  interfere  with  the  free  use  ot  the  same,  and  in  such  manner 
as  to  afford  and  leave  In  good  repair"  such  highway,  and  which  provides 
that  the  company  "  shall  restore  such"  highway  "  to  its  former  good  con- 
dition or  in  a  sufficient  manner  not  to  have  unnecessarily  impaired  its  use- 
fulness," not  only  leaves  the  common  law  obli^tion  of  the  company  to 
maintain  a  bridge  constructed  by  it  over  its  road  m  full  force,  but  declares 
and  enforces  that  obligation.  Overruling  Chesapeake,  O.  &  S;  W.  R.  Co.  v. 
State,  16  Lea  fTenn.).  300. 

Same— Res  Adludicata— Indictment  for  Failure  to  Keep  Bridge  in  Repair. 
— A  judfrmeni  dismissing  an  indictment  against  a  railroad  company  for 
failing  to  Iceep  a  bridge  over  its  track  in  repair,  is  not  a  bar  to  a  civil  action 
brought  by  tlie  county  to  recover  the  expense  of  repairing  the  same  bridge, 
and  for  a  mandatory  injunction  to  the  company  to  maintain  it  in  future. 

Same— Reoonttructlon  of  Bridge  by  County — Action  to  Recover  Cost. — If  a 
railroad  company,  in  violation  of  its  common-law  and  statutory  duty,  allows 
a  bridge  to  fall  into  disrepair,  and  it  is  reconstructed  by  the  county,  an 
action  may  be  maintained  by  the  county  against  the  company  to  recover 
the  amount  expended  in  replacing  the  bridge. 

Appeal  from  Chancery  Court,  Dyer  County. 

Suit  in  equity  against  the  Chesapeake,  Ohio  &  Southwest- 
em  R,  Co.  and  the  Newport  News  &  Mississippi  Valley  R.  Co. 
to  recover  the  sum  expended  by  Dyer  county  in  reconstructing 
a  bridge,  and  for  a  mandatory  injunction  requiring  the  defeni 
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ants  to  maintain  the  bridge  in  good  repair.     Complainants  ap- 
peal from  a  decree  dismissing  the  bi!!. 

Marshall  &■  Watson  and  I^tia  &  Richardson  for  appellants. 

H.  Cummins  and  Park  &  Draper  for  appellees. 

Caldwell,  J. — In  the  construction  of  its  road  through  Dyer 
county  some  years  a^o,  the  Paducah  &  Memphis  R.  Co.  made  a 
deep  cut  in  a  hill  over  which  the  public  road  from  Dyers- 
burg  to  Trenton  ran,  and  at  the  point  of  intersec- 
tion erected  an  overhead  bridge  across  the  cut  for  vmu. 
the  use  of  persons  travelling  upon  the  public  road.  After  lo  or 
12  years'  use  by  the  public  the  bridge  fell  into  decay,  became 
dangerous,  and  was  taken  down.  In  the  mean  time  the  defend- 
ants in  this  cause  became  successors  of  that  company,  and  took 
charge  of  its  road.  They  failing  and  refusing  to  replace  the 
bridge,  Dyer  county  was  forced  by  public  necessity  to  rebuild  it, 
at  the  cost  of  several  hundred  dollars.  To  recover  that  sum, 
and  to  obtain  a  mandatory  injunction  requiring  the  defendants 
to  keep  the  bridge  in  repair  in  the  future,  this  bill  was  filed. 

Complainants  contend  that  the  general  law,  and  the  charter 
of  the  original  company,  devolved  upon  it  and  its  successors  the 
duty  not  only  of  constructing  the  said  bridge  when  the  railroad 
was  buiit,  but  also  the  duty  of  maintaining  it  in  the  future; 
while  the  defendants  insist  that  the  whole  obligation  so  imposed 
was  discharged  by  the  erection  of  the  bridge  in  the  first  instance. 

It  is  a  well-settled  rule  of  the  common  laws  resting   upon  the 
most  obvious  consideration  of  fairness  and  justice,  that,  where 
a  new  highway  is  made  across  another  one  already  in 
use,  the  crossing  must  not  only  be  made  with  as  little  ^J^^iT, 
injury  as  possiUe  to  the  old  way,  but  whatever  struct- 
ures may   be  necessary  to  the  convenience  and  safety  of  the 
crossing   mUst  be  erected  and  maintained  by  the  person  or   cor- 
poration constructing  and  using  the  new  way.      Railroad  Co.  v. 
City  of  Baltimore,  46  Md.445  ;'  Eyler  v.  Allegany  County  Com., 
49  Md.  269 ;  People  v.  Chicago  &  A.  R.  Co.,  67  111.  1 18  ;  Dygert 
V.  Schcncic,   23  Wend.  (N.  Y.)  446 ;   i   Thomp.  Neg.  328,  343. 
The  same  principle,  though  not  so  fully  stated,  was  recognized 
and  applied  by  this  court  in  the  case  of  Louisville  &  N.  R.  Co. 
V.  State,  3  Head  (Tenn.),  523. 

That  such  is  the  undoubted  rule  of  the  common  law  is  fully 
conceded  by  the  learned  counsel  of  the  defendants  in  argument 
before  this  court,  the  contention  being  that  the  charter  under 
which  defendants  operate  their  road  relieves  them  from  the  duty 
of  maintaining  the  bridge,  after  having  once  constructed  it  in  an 
acceptable  and  proper  manner.  That  part  of  the  charter  relat- 
ing to  this  question  appears  in  the  fifth  clause,  which  is  as  follows: 
"  Fifth.    To  construct  their  road  and  branches  across  any  stream 
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of  water,  water-course,  road,  highway,  or  railroad  so  as  not  to 
interfere  with  the  free  use  of  the  same,  and  in  such 
FvvTiiiMiar  manner  as  to  afford  and  leave  in  g6od  repair,  and 
ckartar*  *  *^"  Constructed  for  public  use,  all  such  streams  of 
water,  water-courses,  roads,  highways,  streets,  and 
alleys,  and  shall  restore  the  stream  of  water,  road  or  highway, 
street  or  alley,  thus  intersected  to  its  former  good  condition,  or 
in  a  sufficient  manner  not  to  have  unnecessarily  impaired  its  use- 
fulness or  injured  its  franchises."  Acts  1857-58,  c.  42,  §  49. 
Clearly,  there  is  no  express  diminution  of  the  company's  com- 
mon-law obligation  to  be  found  in  this  provision,  nor  do  we 
think  there  is  anything  in  the  language  used  to  authorize  an 
inference  that  the  legislature  intended  to  diminish  that  obligation 
in  the  least  degree.  This  view  of  the  charter,  without  more, 
would  leave  the  full  measure  of  the  common-law  responsibility 
resting  upon  the  company ;  but  we  are  constrained  to  go  further, 
and,  upon  a  construction  of  the  language  of  the  charter,  hold 
that  it  not  only  does  not  excuse  the  company  from  the  continuous 
duty  of  maintaining  the  bridge  in  a  good  and  safe  condition,  but 
unquestionably  enforces  that  obligation.  f 

The  requirement  that  the  railroad  shall  be  so  constructed  as 
chartardoM  not  to  interfere  with  the  free  use  of  the  public  high- 
^ay,  and  that  the  latter,  at  the  point  of  intersection, 
shall  be  restored  to  its  former  good  condition,  so  as 
lata  hriton.  not  to  impair  its  usefulness  unnecessarily,  implies  and 
carries  with  it  the  obligation  to  keep  such  highway  in  that  same 
state  of  repair  and  usefulness.  The  requirement,  so  construed,  is 
both  reasonable  and  just,  and  may  well  be  said  to  be  an  embodi- 
ment of  the  principle  that  one  must  so  use  his  own  rights  as  not 
to  take  away  or  injure  the  rights  of  others.  Therewas  no  good 
reason  why  the  common-law  burden  of  maintaining  the  bridge 
should  be  shifted  from  the  railroad  company  and  cast  upon  the 
county,  when  the  former,  and  not  the  latter,  was  to  reap  the  fruits 
of  the  road  whose  construction  alone  made  the  bridge  a  necessity ; 
but,  on  the  contrary,  there  was  the  best  of  reasons  for  requiring 
the  company  to  bear  all  expenses  necessary  in  constructing  and 
keeping  up  the  crossing,  as  we  hold  the  legislature  in  fact  intended, 
so  that  the  county  would  be  injured  as  little  as  possible,  and 
have  no  greater  burden  imposed  upon  it  in  maintaining  its  pub- 
lie  highway  than  it  would  have  had  if  the  railroad  had  never 
been  constructed  at  all.  Or,  to  state  the  same  proposition  a 
little  differently,  as  applied  to  the  facts  of  this  case,  it  was  con- 
templated and  intended  that  the  county  should  be  saved  harm- 
less so  far  as  could  be,  and  yet  permit  the  railroad  to  cross  her 
highway  in  such  a  manner,  and  at  such  place,  as  might  be  neces- 
sary to  the  due  exercise  of  the  powers  and  the  enjoyment  of 
the  franchises  conferred  upon  it  by  the  act. 
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The  construction  we  have  given  this 
provisions  is  sustained  by  the  courts  of  1 
the  states,  and  by  the  current  of  authoi 
come  V.  Leeds,  5 1  Me.  313;  Veazie  v.  Pei 
Co..  49  Me.  1 19 ;  Chicago,  R.  I.  &  P.  R.  Cc 
People  V.  Chicago  &  A.  R.  Co.,  67  III.  1 1 
County  Com.,  49  Md,  257  ;  State  v.  Minn 
(Minn.),  35  Am.  &  Eng.  R.  Cas.  250;  Nic 
N.  H.  R.  Co.,  22  Conn.  74 ;  Burritt  v.  C 
Conn.  175  ;  Phcenixville  v.  Phcenix  Ire 
See  also  to  same  effect,  The  Kings',  li 
14  East„3^i7 ;  Rex  v.  Inhabitants  of  Keni 
Kerrison,  3  Maule  &  S.  526. 

The  text-writers,  so  far  as  we  are  advisi 
tied  rule  of  construction.  Says  Mr.  Pien 
railroad  across  highways  often  requires  exi: 
and  a  greater  or  less  change  in  the  surfact 
to  restore  the  highway,  as  far  as  may  be,  . 
and  to  erect  and  maintain  structures  nee. 
ation,  is  presumed  to  be  incumbent  on  tl 
outany  express  requirement  imposed bysl 
245.  In  speaking  of  the  usual  requirer 
company  shall  restore  the  highway  which 
state,  so  as  not  to  impair  the  latter's  w. 
marks:  "The  word  '  usefulness'  implies  c 
appertains  to  the  future  as  well  as  the 
Dom.  §  igS.  "  But  such  crossings  an'd  p  , 
be  restored  by  the  railroad  company  to 
and  so  kept,  as  is  consistent  with  the  use 
company."  I  Ror.  R.  R.  456,  554.  Mr 
statute  simply  provides  that  the  comp 
highway  to  its  former  state  of  usefulness 
with  a  discretion  as  to  the  matter,  ,  .  . 
with  the  further  duty  of  keeping  that  ] 
proper  condition."  2  Wood,  Ry.  Law,  1 
V.  Boston  &  L.  R.  Co.,  133  Mass,  185, 
328,  and  other  cases.  The  same  auth<  ; 
same  volume  :  "The  right  to  lay  a  rai  ' 
street  or  highway  carries  with  it  the  obi  | 
it  in  a  proper  manner,  but  also  to  keep 
Worstcr  v.  Forty-second  St,  R.  Co.,  50!  i 
V.  Same,  lb.  206.  Under  the  head  " '  ' 
corporation  bound  to  repair,"  Mr,  Thor 
books  afford  many  illustrations  of  this  1 
corporation  cuts  a  canal  or  mill-race  aero  : 
'  must  bridge  the  same  in  substantial  man  < 
in  safe  repair.  ...  So  the  owner  of  a  rai  1 
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imist  restore  the  highway  by  a  bridge  or  otherwise,  and,  if  a 
bridge,  must  keep  the  bridge  in  repair,  or  pay  to  any  person  the 
damages  flowing  from  this  neglect,"  i  Thomp,  Neg.  p.  343, 
§5.  "Private  corporations  generally,  canal  companies,  railway 
and  other  private  corporations,  are  bound  to  repair  all  bridges 
erected  by  them,  under  their  charters,  over  public  highways, 
especially  where  a  revenue  is  derived  from  them."  2  Am.  & 
Eng.  Encyc.  Law,  556, and  casescited.  Again  :  "  Where  a  pub- 
lic company,  as  a  navigation  company,  under  the  powers  con- 
ferred by  the  legislature,  destroyed  a  ford  and  substituted  a 
bridge,  it  was  held  that  they  were  liable  to  keep  the  bridge  in 
repair.  So,  too,  where  such  company  cut  through  a  highway, 
rendering  a  bridge  necessary  to  carry  the  highway  over  the  cut, 
the  companyare  bound  to  keep  such  bridge  inrepair."  i  Redf. 
R.  R.  (3d  ed.)  p.  404,  g  1 10.  Same  rule  as  to  railways  in  Rny 
land  is  stated  hy  same  author  on  page  399,  §  108,  sub-sec.  8. 
Upon  very  much  the  same  principle  it  has  been  decided  in  Illi- 
nois that,  where  one  railroad  company  condemns  a  right  of  way 
across  the  right  of  way  of  another  railroad  company,  the  amount 
recoverable  by  the  latter  from  the  former  as  compensation  for 
the  property  taken  should  include  "  a  sum  sufficient  to  erect  and 
maintain  perpetually  a'bridge"  rendered  necessary  by  an  excav- 
ation made  under  the  tracks  of  the  latter  by  the  former.  St. 
Louis,  J.  &  C.  R.  Co.  V.  Springfield  &  N.  W.  R.  Co.,  2  Am.  & 
Eng.  R.  Cas.  487.  Some  of  the  cases  go  even  further  than  we 
are  called  upon  to  go  in  this  case,  and  hold  that  the  duty  to 
maintain  the  crossing  of  the  highway  is  not  only  a  continuous 
one,  but  that  it  also  binds  the  company  making  it  to  enlarge 
and  extend  the  bridge  or  crossing  originally  made,  if,  by  increase 
of  population  and  public  travel,  it  becomes  inadequate.  Cooke 
V.  Boston  &  L.  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  328 ;  Manley  v. 
St.  Helens  C.  &  R.  Co.,  2  Hurl.  &  N.  840;  English  v.  New 
Haven  &  N.  Co.,  32  Conn.  241 ;  Burritt  v.  Cityof  New  Haven, 
42  Conn.  174;  1  Redf.  R.  R.  p.  538,  §  132. 

The  courts  jn  a  few  of  the  states  seem  to  have  adopted  a  dif- 
ferent rule  of  construction,  and  decided  that  a  railroad  company 
which  intersects  a  public  highway  has  discharged  its  full  obliga- 
tion to  restore  the  highway  to  its  former  state  of  usefulness 
when  it  has  once  constructed  a  suitable  bridge  or  crossing, 
and  that  it  is  not  bound  to  keep  it  in  repair.  Missouri,  K.  & 
T.  R.  Co.  V.  Long,  27  Kan.  684,  6  Am.  &  Eng.  R.  Cas.  254; 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  f.  Maurer,  21  Ohio  St.421; 
Brookinsw.  Central  R.  &  B.  Co.,  48  Ga.  523.  This  latter  con- 
struction was  adopted  by  this  court  in  the  case  of  Chesapeake, 
O.  &  S.  W.  R.  Co.  V.  State.  16  Lea  (Tenn.),  300,  which  was 
an  indictment  against  the  company  for  failing  to  keep  in  repair 
the    very  crossing   involved   in  the    present   litigation.      The 


DigiLizedbyGoOglc 


BEPAIR  OF  BRIDGE  OVEB  TBACE.  OSI 

decision  in  that  case,  however,  was  rested  upon  no  other 
authoritythen  that  of  thecaseof  Railroad  Co.  v.  Parker,  (MS.) 
Though  apparently  going  to  the  point  for  which  it  was 
cited,  the  facts  of  the  latter  case  did  not  justify  a  decision  of  the 
question  here  involved.  There  it  was  sought  to  hold  the  com- 
pany liable  in  damages  for  injuries  claimed  to  have  been  received 
through  the  failure  of  the  company  to  keep  in  repair  "a  small 
bridge  built  near  its  road-bed,"  at  the  intersection  of  a  public 
county  road.  The  obligation  of  the  company  to  maintain  the 
crossing  itself,  or  an  overhead  bridge,  as  in  the  present  case,  was 
not  and  could  not  have  been  authoritatively  considered  or  de- 
cided ;  so  that  the  opinion  in  that  case,  so  far  as  it  is  supposed 
to  treat  of  the  precise  legal  question  now  before  us,  is  but  dictum, 
and  was  not  authority  on  the  point  for  which  it  was  cited  in  the 
l6  Lea  Case.  This  being  true,  and  beheving,  as  we  do,  that  the 
16  Lea  Case  is  not  supported  by  sound  reason,  and  that  it  is  con- 
trary to  the  intention  of  the  legislature  and  the  great  weight  of 
authority,  we  are  constrained  to  overrule  it  as  a  precedent. 

Since  this  litigation  arose  our  legislature  has  passed  the  fol- 
lowing statute:  "That  all  persons,  companies,  corporations,  or 
syndicates  owning  or  operating  a  railroad  or  railroads  in  the 
state  of  Tennessee,  be  required  to  make  and  furnish  good  and 
sufficient  crossings  on  the  public  highways  crossed  by  them,  :.nd 
keep  same  in  lawful  repair,  at  their  own  expense."  Acts  1889, 
c.  119,  §  I.  This  opinion,  however,  is  not  in  any  sense,  or  to 
any  extent,  grounded  upon  that  enactment,  but  it  is  based 
alone  upon  the  common  law  and  the  charter  construed. 

Passing  the  construction  of  the  charter,  the  defendants  plead 
and  rely  upon  the  decision  in  the  16  Lea  Case  as  res  adjudicata. 
The  sufficiency  of  this  defence  does  not  depend,  of  course,  upon 
the  authority  of  that  case  as  a  precedent,  but  upon 
the  altogether  different  consideration  as  to  whether  I'^'ft""*^' 
or  not  the  question  now  involved  was  so  adjudged  as  »aj«dic,u. 
to  be  binding  upon  the  complainants  (Dyer  county 
and  her  bridge  commissioners),  and  become  a  bar  to  this  action. 

Without  discussing  or  stating  in  detail  the  well-established 
rules  by  which  the  sufficiency  of  such  a  defence  is  to  be  deter- 
mined, we  are  content  to  say,  in  brief,  that  it  certainly  is  not 
made  out  in  this  case,  because  the  parties  in  this  and  in  the 
former  litigation  are  not  the  same  in  fact  or  in  privity  of  inter- 
est,'and  furthermore  because  an  adjudication  in  acriminal  prose- 
cution is  not  a  bar  to  a  civil  proceeding,  i  Greenl,  Ev,  §  537; 
Mil.  Meig,  Dig.  §  1739,  sub-sec.  3  ;  i  Whart.  Ev.  §  776.  Then 
we  hold  that  it  was  the  duty  of  the  defendants  to  replace  the 
bridge  in  question,  and  that,  having  failed  and  refused  to  do  so, 
they  are  liable  to  the  county  for  the  amount  expended  in  re- 
placing it  for  them.     Pennsylvania  R.  Co.  v.   Irwin,  85  Pa.  St. 
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336.  That  it  may  not  be  exactly  the  same  structure  in  all  re- 
spects that  the  defendants  would  have  erected  if  they  had  un- 
dertaken the  task  on  their  own  account  cannot  alter  the  fact  of 
their  liability,  for  the  bridge  is  shown  to  be  such  as  the  necessi- 
ties of  public  travel  demand,  and  substantially  the  same  as  the 
one  originally  erected  by  the  company,  though  slightly  more  to 
the  convenience  and  advantage  of  the  defendants.  What  has 
been  said  of  the  obligation  of  the  original  company  is  intended 
to  apply  with  like  force  to  these  defendants,  for  the  duty  im- 
posed by  a  charter  in  the  first  instance  passes  to  and  rests  upon 
the  successors  to  the  first  company.  People  v.  Chicago  &  A.  R. 
Co.,  67  111.  118  ;  Wasmer  v.  Delaware,  L.  &  W.  R.  Co.,  80  N.  Y. 
212,  I  Am.  &  Eng.  R.  Cas.  122  ;  Little  Miami  R.  Co.  v.  Com.  of 
Greene  County,  31  Ohio  St.  338. 

The  bridge  being  now  new,  and  in  good  condition,  and  there 
being  nothing  in  this  record  to  indicate  that  the  defendants  will 
longer  refuse  to  maintain  it  after  this  adjudication  of  their  duty 
so  to  do,  the  mandatory  injunction  sought  by  the  complainants 
will  not  be  granted.  Let  the  decree  of  the  chancellor  dismiss- 
ing the  bill  be  reversed,  and  decree  be  entered  here  in  conform- 
ity to  this  opinion.     The  defendants  will  pay  all  costs. 

Obligation  of  Company  to  Conitruct  and  Maintain  Croitingi.— See  State 
V.  Minneapolis  &  St.  L.  R.  Co.  (Minn.).  35  Am.  &  Eng.  R.  Cas.  250,  note. 
260;  Palatka  &  Indian  Riv.  R.  Co.  -v.  State  (Fla.),  32  lb.  191,  note,  199; 
New  York  &  G.  L.  R.  Co.  w.  State  (N.  J.),  32  lb.  186  ;  Gray  v.  New  York 
&  N.  E.  R.  Co.  (Conn.),  29  lb.  486.  note.  490 ;  note.  29  lb.  439;  Gulf  C.  A 
S.  F.  R.  Co.  V.  Greenlee  (Tex.),  23  lb.  322;  City  of  Newton  v.  Chicago, 
R.  I.  &  P.  L.  Co.  (Iowa),  23  lb.  298,  note.  20  lb.  59  ;  Mann  v.  Central  Vt. 
R.  Co.  (Vt.),  14  lb.  620 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Smith  (Ind.),  ij 
lb.  608,  note,  610;  People  I/.  Lake  Shore  &  M.  S.  R.  Co.  (Mich.).  13  lb. 
611.  note.  614;  People*.  New  York.  N.  H.  &  H.  R.  Co.  (N.  Y.).  10  lb. 
330 ;  Paducah  &  E.  R.  Co.  v.  Com.  (Ky.),  10  lb.  318 ;  State  v.  Dayton  & 
S.  E.  R.  Co.  (Ohio).  5  lb.  312 ;  Cooke  f.  Boston  &  L.  R.  Co.  (Mass.),  10 
lb.  328.  note.'33o. 
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Woodstock  Iron  Co 


Richmond  and  Danville  Extension  Co. 

(129  £/.  5.643-) 

Loextion  of  Track — Contract  with  Construction  Company  to  Chang*  Lo- 
cation—Public  Policj.— Where  a  construction  company  contracts  with  a 
railroad  company  to  locate  and  construct  the  latter'a  road  "  by  the  near- 
est, cheapest,  and  most  suitable  route  "  between  two  points  for  a  certain 
sum  per  mile,  an  agreement  by  which  a  manufacturing  company  agrees  to 
donate  lands  for  right  of  way,  etc.,  and  pay  a  sum  to  the  construction 
company  in  consideration  of  the  latter  changing  the  route  so  as  to  deviate* 
some  miles  from  the  shortest  and  most  suitable  route,  and  to  cause  the 
road  to  pass  through  a  town  in  the  development  of  which  the  manufac- 
turing company  is  interested,  is  contrary  to  public  policy,  and  a  fraud  upon 
the  public,  and  cannot  be  enforced. 

This  case  comes  from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Alabama.  The  complaint,  which 
was  filed  in  June,  1S84,  is  as  follows: 

"  The  plaintiff,  which  is  a  corporation  created  by  and  under 
the  laws  of  the  state  of  New  Jersey,  claims  of  the  defendant,  a 
corporation  created  by  and  under  the  laws  of  the  state  of  Ala- 
bama, and  located  and  having  its  principal  place  of  business  in 
the  county  of  Calhoun,  in  the  state  of  Alabama,  thirty  thousand 
dollars  for  the  breach  of  an  agreement  entered  into  by  it  on,  to- 
wit,  the  i8th  day  of  November,  1881,  whereby  and  wherein  said 
defendant  agreed  and  promised  that  if  said  plaintiff  would  locate 
and  construct,  or  cause  to  be  located  and  constructed,  the  rail- 
road of  the  Georgia  Pacific  R.  Co.  (or  of  the  new  consolidated 
company  then  being  formed,  and  to  be  known  as  the  'Georgia 
Pacific  R.  Co.')  by  way  of  the  town  of  Anniston,  it,  the  said  defend- 
ant, would  donate  and  pay  to  the  said  plaintiff,  or  as  it  might  di- 
rect, the  cash  sum  of  thirty  thousand  dollars,  to  be  paid  in  money 
as  to  one  half — that  is,  fifteen  thousand  dollars — when  the  said 
Georgia  Pacific  R.  Co.  connected  its  line  with  the  line  of  the  Ala- 
bama Great  Southern  R.  Co.  at  or  above  Birmingham,  Ala.,  and 
the  other  half— that  is,  fifteen  thousand  dollars — ^when  said  line 
was  connected  with  the  line  of  the  Louisville  &  Nashville  R.  Co. 
(the  North  &  South  Alabama  R.  Co.)  al  or  above  said  city  of  Bir- 
mingham, provided  said  connections  be  made  within  three  years 
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from  date  of  said  contract.  And  plaintiff  avers  that  it  did  cause 
to  be  located  and  constructed  the  railroad  of  the  said  Georgia 
Pacific  R.  Co.  by  way  of  the  town  of  Anniston ;  that  the  said 
Georgia  Pacific  R.  Co,  connected  its  line  with  the  line  of  tlie  Ala- 
bama Great  Southern  R.  Co.  at  or  above  said  Birmingham  on, 
to  wit,  the  1st  day  of  June,  1883,  and  with  the  line  of  the  Louis- 
ville 8e  Nashville  R.  Co,  at  or  above  said  city  on,  to  wit,  the  ist  day 
of  July,  1883,  yet,  athough  the  said  plaint iS  has  complied  with  all 
the  provisions  of  said  contract  on  its  part,  the  said  defendant  has 
failed  to  comply  with  the  following  provisions  thereof,  viz. :  It  has 
failed  and  refused,  and  still  fails  and  refuses,  to  pay,  though  often 
requested  so  to  do,  any  part  of  said  sum  of  thirty  thousand  dol- 
lars, except  the  sum  of  six  thousand  three  hundred  and  twenty- 
five  dollars,  whereby  it  has  become  and  is  indebted  to  said  plain- 
tiff as  aforesaid  ;  wherefore  this  suit.  The  said  plaintiff  claims 
of  the  said  defendant  the  further  sum  of  thirty  thousand  dollars 
for  the  breach  of  an  agreement  entered  into  by  him  on,  to  wit, 
the  18th  day  of  November,  1881,  in  words  and  figures  in  sub- 
-  stance  as  follows : 

*' '  Anniston,  Calhoun  Co.,  Alabama, 
"'  November  i8th,  1881. 
"  '  The  Woodstock  Iron  Co.  makes  to  the  Richmond  &  Danville 
Extension  Co.  the  proposition  following,  that  is  to  say;  First. 
If  the  Richmond  &  Danville  Extension  Co.  will  locate  and  con- 
struct, or  cause  to  be  located  and  constructed,  the  railroad  of  the 
Georgia  Pacific  R.  Co.  (or  of  the  new  consolidated  company  now 
being  formed,  to  be  known  as  the  "  Georgia  Pacific  R.  Co.")  by 
way  of  the  town  of  Anniston,  the  Woodstock  Iron  Co.  will  do- 
nate and  convey,  or  cause  to  be  donated  and  conveyed,  by 
good  and  sufficient  deeds,  to  the  Richmond  &  Danville  Exten- 
sion Co.,  or  as  it  may  direct :  (i)  Strips  or  parcels  of  land  each 
one  hundred  feet  wide, — that  is  to  say,  fifty  feet  on  each  side  of 
the  centreline  of  the  location  to  be  fixed  for  said  railroad  in, 
over,  and  through  all  and  sundry  the  tracts  and  lots  of  lands  now 
owned  and  to  be  owned  by  the  Woodstock  Iron  Co.,  whereso- 
ever situated,  on  and  along  the  line  of  said  location  outside  of 
the  corporate  limits  of  the  town  of  Anniston;  and  the  Wood- 
stock Iron  Co.  will,  upon  request  of  said  extension  company,  at 
any  time,  proceed  to  clear  the  said  strips  or  parcels  of  land  from 
timber  thereon,  allowing,  however,  the  said  extension  company 
to  have  and  take  therefrom  all  that  part  of  timber  useful  to  it 
for  the  purpose  of  construction  and  for  cross-ties.  (2)  A  strip 
or  parcel  of  land  in,  over,  and  through  the  entire  corporate  lim- 
its of  the  town  of  Anniston,  so  far  as  owned  by  the  Woodstock 
Iron  Co.,  as  follows, — that  is  to  say,  on  the  left  or  west  side  of 
the  centre  line  of  the  location  to  be  fixed  for  said  railroad,  from 
the  point  of  entering  to  the  point  of  leaving  said  corporate 
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limits,  a  width  of  fifty  feet,  measuring  from  said  centre  line,  and 
on  the  right  or  east  side  of  the  centre  line  of  the  location  to  be 
fixed  for  said  railroad,  a  width  of  fifty  feet,  measuring  from  said 
centre  line  from  the  point  of  entering  said  corporate  limits  to  a 
point  nineteen  hundred  and  six  and  eight  tenths  feet  short  of  a 
point  agreed,  at  or  about  the  near  foot  of  a  hillock  situated  in  a 
field  in  a  westerly  direction  from  the  depot  of  the  Selma,  Rome 
&  Dalton  road ;  thence  for  a  length  of  thirteen  hundred  six  and 
eight  tenths  feet  to  said  point  agreed,  a  width  of  one  hundred 
and  fifty  feet,  measuring  from  said  centre  line ;  and  thence  to  a 
point  of  leaving  said  corporate  limits  a  width  of  fifty  feet, 
measuring  from  said  centre  line.  Appended  hereto  is  a  tracing 
showing  said  strip  or  parcel  of  land.  (3)  All  such  additional 
strips  or  parcels  of  land  within  and  adjoining  the  town  of  An- 
niston  as  the  experimental  location  about  to  be  made  may  show 
to  be  reasonably  necessary  for  sidings  and  other  tracks  for  the 
advantageous  and  convenient  transaction  of  the  business  of  the 
Georgia  Pacific  Railroad  or  Railway  Co.,  and  especially  for  siding 
or  spare  track  along  and  to  the  right  or  east  of  the  Selma,  Rome 
&  Dalton  line,  for  convenient  approach  to  the  furnaces  and  for 
sidings  or  spare  tracks  from  the  main  line,  at  or  above  the  place 
of  greatest  width,  for  convenient  approach  to  the  cotton  factory 
and  to  the  presently  to  be  established  car-wheel  and  car  works, 
"  '  The  Woodstock  Iron  Co.  will  aid  the  work  of  construction, 
and  especially  so  of  the  sidings  or  spare  tracks  for  the  furnace, 
by  the  judicious  wasting  of  the  furnace  cinder  and  other  mate- 
rial ;  and  the  said  company  will  in  a  general  way  do  all  it  can  to 
facilitate  the  work  and  advance  the  business  of  the  railroad  com- 
pany whose  location  it  invites ;  and  the  Woodstock  Iron  Co.  will 
donate  and  pay  to  the  Richmond  &  Danville  Extension  Co.,  or, 
as  it  may  direct,  the  cash  sum  of  thirty  thousand  dollars, 
paying  the  same  in  money  as  to  one  half — that  is,  fifteen 
thousand  dollars — when  the  Georgia  Pacific  Railroad  or  Railway 
Co.  connects  its  line  with  the  line  of  the  Alabama  Great  South- 
ern R.  Co.  at  or  above  Birmingham,  Alabama,  and  as  to  the 
other  half— that  is  to  say,  fifteen  thousand  dollars — when  the 
Georgia  Pacific  Railroad  orRailwayCo.  connects  itsline  with  the 
line  of  [the]  Louisville  &  Nashville  R.  Co.  {the  North  &  South  Ala- 
bama R.  Co.)  at  or  above  Birmingham,  Alabama  ;  the  above  to 
be  paid  only  provided  the  Georgia  Pacific  Railroad  orRailwayCo. 
is  so  far  completed  as  to  make  the  connections  above  within  three 
years  from  this  date.  In  case  the  Richmond  &  Danville  Exten- 
sion Co.  accepts  the  terms  proposed  above,  this  instrument  shall 
have  the  effect  of  a  binding  contract  upon  the  Woodstock  Iron 
Co.,  but  such  acceptance  must  be  in  writing,  and  addressed  to  the 
president  and  secretary  and  treasurer  of  the  Woodstock  Iron 
Co.  at  Anniston,  Alabama,  within  four  months  from  the  date 
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thereof ;  and,  if  the  Richmond  &  Danville  Extension  Co.  shall 
desire  hereafter  to  build  machine-shops  for  the  Georgia  Pacik 
Railroad  or  Railway  Co.  at  the  town  of  Anniston.will  donate  and 
convey  to  said  extension  company,  or  as  it  may  direct,  by  good 
and  sufficient  deeds  for  that  purpose,  at  least  five  acres  of  land  at 
a  convenient  distance  from  the  crossing  of  the  Selma,  Rome  & 
Dallon  road.  If,  however,  this  land  is  accepted  for  shops,  the 
land  shall  be  appropriated,  and  the  shops  built  within  four  years 
from  this  date, 

"  '  In  testimony  whereof  witness  the  signature  of  the  president 
and  secretary  and  treasurer  and  the  corporate  seal  of  the  Wood- 
stock Iron  Co.,  this  iSth  day  of  November,  i88r. 

[Seal.]  "  'Alfred  L.  Tyler,  President. 

"  '  Samuel  Noble,  Sec'y  and  Treas.' 

"  And  the  plaintiff  avers  that  it  did  accept  the  terms  pro. 
posed  by  said  instrument  above  set  out,  in  a  writing  addressed 
to  the  president  and  secretary  and  treasurer  of  said  Woodstock 
Iron  Co.,  at  Anniston,  within  four  months  from  the  date  of  said 
agreement  and  instrument,  which  said  writing  was  delivered  to 
said  president  and  secretary  and  treasurer  on,  to  wit,  the  iStii 
day  of  January,  1882,  and  is  in  words  and  figures  in  substance 
as  follows : 

*' '  Atlanta,  Ga.,  January  i/th,  1882. 

"  '  Messrs.  Alfred  L.  Tyler,  President,  and  Samuel  Noble, 
Secretary  and  Treasurer,  of  Woodstock  Iron  Co.,  Anniston, 
Ala.— Gentlemen  :  The  Richmond  &  Danville  Extension  Co. 
hereby  notifies  you  that  itT'  accepts  the  proposition  in  writing 
made  by  you  on  behalf  of  the  Woodstock  Iron  Co,  to  said  ex- 
tension company,  regarding  the  location  and  construction  of  the 
Georgia  Pacific  R.  by  the  town  of  Anniston,  the  date  whereof 
is  Anniston,  Calhoun  county,  Alabama,  November  iSth,  1881, 
and  a  copy  of  which  is  hereto  appended. 

"  'Respectfully,  John  W.  Johnston, 

"  'Vice-president  Richmond  &  Danville  Extension  Co.' 

"  And  plaintiff  avers  that  said  defendant  was  at  that  time 
engaged,  among  other  things,  in  the  business  of  making  pig- 
metal  and  other  products  from  iron  ores,  and  making  sales  of  the 
same;  that  its  works  were  located  in  said  town  of  Anniston, 
and  that  it  owned  lai^e  quantities  of  valuable  property  therein, 
and  that  the  said  railroad  referred  to  in  said  contract  was  a  road 
then  in  the  process  of  construction,  to  be  run  from  Atlanta,  Ga., 
through  the  state  of  Alabama,  to  Columbus,  in  the  state  of  Mis- 
sissippi ;  and  plaintiff  avers  that  it  did  locate  and  construct  the 
railroad  of  the  said  Georgia  Pacific  R.  Co.  by  way  of  the  town  of 
Anniston  by,  to  wit,  the  ist  day  of  January,  1883 ;  that  it  did 
connect  the  line  of  said  railway  company  with  the  line  of  the 
Alabama  Great  Southern  R.  Co.,  at  or  above  said  city  of  Bir- 
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Riingham,  by,  to  wit,  the  1st  day  of  June,  1883  ;  and  that  it  did 
connect  the  line  of  said  railway  company  with  the  line  of  the 
Louisville  &  Nashville  R.  .Co.,  at  or  above  the  said  city  of 
Birmingham,  by,  to  wit,  the  1st  day  of  July,  1883  ;  and  has  in 
all  things  fully  complied  with  all  the  terms  and  stipulations  of 
said  agreement  undertaken  upon  its  part.  PlaintiiT  further  avers 
that  said  defendant  has  complied  with  the  terms  and  stipulations 
of  said  agreement  to  this  extent,  and  no  further.  It  has  do- 
nated and  conveyed  by  good  and  sufficient  deeds  to  the  Georgia 
Pacific  R.  Co.,  as  directed  and  requested  by  the  plaintlH,  the 
several  strips  and  parcels  of  land  for  right  of  way  and  sidings 
of  the  railroad  of  said  company,  as  stipulated  and  agreed  in  said 
agreement,  and  has  paid  to  the  said  plaintiff  on  account  of  said 
cash  paymen^  of  thirty  thousand  dollars  agreed  and  undertaken 
to  be  made  by  said  agreement  the  sum  of  six  thousand  three 
hundred  and  twenty-five  dollars,  paid  in  cars  furnished  and  ad- 
vanced by  defendant  to  the  Georgia  Pacific  R.  Co.,  on  account 
of  said  cash  payment,  at  the  request  of  plaintiff.  But  plaintiff 
further  avers  that,  although  it  has  fully  complied  with  all  the 
terms  and  stipulations  of  said  agreement  to  be  done  and  per- 
formed on  its  part,  that  although  it  located  and  constructed  said 
railroad  of  the  Georgia  Pacific  R.  Co.  by  the  way  of  the  town  of 
Anniston,  and  connected  the  line  of  said  railroad  with  the  re- 
spective lines  of  the  Alabama  Great  Southern  R.  Co.  and  the 
Louisville  &  Nashville  R.  Co.  within  the  time  and  at  the  points 
agreed  on,  as  is  hereinbove  fully  set  out  and  shown,  the  defend- 
ant has  wholly  failed  and  refused,  and  still  fails  and  refuses,  al- 
though often  requested  to  do  so,  to  pay  to  said  plaintiff  said  sum 
of  twenty-three  thousand  six  hundred  and  seventy-five  dollars, 
the  balance  due  and  unpaid  upon  said  cash  sum  of  thirty 
thousand  dollars  donated  and  agreed  to  be  paid  to  plaintiff  by 
said  defendant  upon  the  making  of  said  connections  as  afore- 
said, and  by  reason  of  the  several  matters  and  things  set  out  and 
*  alleged  herein  the  said  defendant  became  and  is  indebted  to  the 
plaintiff  in  said  sum  of  twenty-three  thousand  six  hundred  and 
seventy-five  dollars,  with  interest  thereon  from  date  of  the  mak- 
ing of  such  connections,  but  has  failed  and  refused,  and ctill  fails 
and  refuses,  to  pay  the  same ;  wherefore  this  suit." 

To  the  complaint  the  defendant  filed  a  demurrer,  and  also 
several  pleas.  The  demurrer  was  to  the  effect  that  the  contract 
set  forth  as  the  foundation  of  the  action  was  without  consider- 
ation, and  was  contrary  to  public  policy  and  void.  The  de- 
murrer was  overruled,  and  leave  given  to  the  defendant  to  file 
additional  pleas.  The  original  pleas  were  five  in  number,  and 
to  these  six  more  were  added.  Of  the  original  pleas,  one 
amounted  to  the  general  issue,  denying  the  promise  and  under- 
taking in  the  manner  and  form  alleged  in  the  complaint ;   and 
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one  amounted  to  a  plea  of  uUra  vires,  setting  forth  the  charter 
of  the  defendant,  showing  the  object  of  its  incorporation  to  be 
the  manufacture  of  pig-metal  and  .other  products  of  iron  ore, 
and  their  sale,  connecting  with  that  business  all  such  operations 
as  are  usual  and  incidental  thereto,  and  denying  authority,  under 
the  charter,  to  make  the  agreement  mentioned  in  the  complaint. 
A  demurrer  to  this  last  plea  was  sustained  by  the  court. 

Of  the  additional  pleas  two  only  require  notice,— the  tenth 
and  eleventh.  The  tenth  plea  is  given  in  full  below,  and  so 
much  of  the  eleventh  plea  as  is  necessary  to  its  comprehension. 
"Plea  lo.  And  the  said  defendant,  for  further  answer  to  the 
complaint,  says  that,  at  the  time  of  the  making  of  the  alleged 
agreement  stated  and  set  forth  in  the  complaint,  plaintiff  was  en- 
gaged in  locating  and  constructing  the  Georgia  Pacific  R.  under 
a  contract  with  the  Georgia  Pacific  R.  Co.,  under  and  by  which 
plaintiff  agreed  with  said  Georgia  Pacific  R.  Co.  to  locate  and  con- 
struct said  railroad  by  the  nearest,  cheapest,  and  most  suitable 
route,  from  Atlanta,  Ga.,  through  Alabama,  to  Columbus,  in  the 
state  of  Mississippi,  for  a  consideration  to  wit,  twenty  thousand 
dollars  per  mile  for  each  and  every  mile  of  said  road  so  located 
and  constructed ;  that  John  W.Johnston.'who  negotiated  and  exe- 
cuted said  contract  with  the  defendant  for  plaintiff  as  vice-presi- ' 
dent,  was,  at  the  time  said  agreement  was  made,  a  stockholder  and 
director  of  the  Richmond  &  Danville  Extension  Co.,  and  was  also 
a  stockholder  and  director  and  officer  of  the  Georgia  Pacific  R. 
Co.;  that  the  Geoi^a  Paciiic  R.  Co.  was  at  said  time,  and  is  now, 
a  separate  and  distinct  company,  and  in  nowise  connected  with 
plaintiff,  except  that  some  of  the  stockholders  of  said  Georgia 
Pacific  R.  Co.  were  also  stockholders  in  said  Richmond  &  Danville 
Extension  Co.,  and  plaintiff  was  locating  and  constructing  said 
road  under  its  contract  with  said  company  as  aforesaid ;  that  in 
causing  said  road  to  be  built  via  Anniston  it  was  necessary  to 
deflect  the  same  from  its  nearest,  cheapest,  and  most  natural  route 
from  Atlanta  to  Columbus  a  great  number  of  miles,  to  wit,  five 
miles,  at  a  great  additional  cost  to  said  Georgia  Pacific  R.  Co.,  to 
wit,  one  hundred  thousand  dollars,  and  defendant  avers  that  said 
alleged  agreement  on  defendant's  part  to  influence  the  location 
of  said  railroad,  and  to  donate  and  pay  to  said  plaintiff,  among 
other  things,  the  cash  sum  of  thirty  thousand  dollars  if  plaintiff 
would  locate  and  construct,  or  cause  to  be  located  and  con- 
structed, the  railroad  of  the  Georgia  Pacific  R,  Co.  by  way  of 
the  town  of  Anniston,  was  and  is  contrary  to  public  policy,  and 
void,  and  ought  not  to  be  enforced  against  defendant  or  in 
favor  of  plaintiff."  Plea  No.  ii,  after  repeating  the  first  para- 
graph of  plea  No.  lo,  alleges  "that  John  W.  Johnston,  who 
negotiated  and  executed  said  contract  with  defendant  for  plaintiff 
as  vice-president,  was  at  the  time  a  stockholder,  director,  and 
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officer  of  the  Georgia  Pacific  R.  Co.;  and  that  he  went  to  Annis- 
ton,  where  defendant  resided,  and  did  business,  and  represented 
to  defendant  that  he  was  a  director  and  oiilicer  of  the  Georgia 
Pacific  R.  Co.,  and  also  a  stockholder,  director,  and  officer  of  the 
Richmond  &  Danville  Extension  Co.,  and  could  control  and  in- 
duce the  location  and  construction  of  said  Georgia  Pacific  R.  via 
the  town  of  Anniston,  and  would  do  so  if  the  defendant  would 
donate  and  pay  to  plaintifT  the  said  sum  of  thirty  thousand  dol- 
lars in  cash,  and  deed  to  plaintiff,  or  as  it  might  direct,  the 
lai^e  quantity  of  real  estate  described  in  the  complaint, 
which  defendant  avers  was  of  value,  to  wit,  twenty  thousand 
dollars ;  and  that  said  Johnston  then  and  there  informed  the  de- 
fendant that,  unless  defendant  acceded  to  his  said  demand  to 
pay  plaintiff  said  sum  of  money,  and  convey  to  plaintiff,  or  as 
it  might  direct,  the  large  quantity  of  valuable  real  estate  afore- 
said, said  road  would  not  be  constructed  by  the  town  of  Annis- 
ton, but  would  be  constructed  by  way  of  the  town  oi  Oxford, 
which  said  town  is  within  three  miles  of  the  town  of  Anniston, 
and  is  a  rival  market  to  said  town  o^Anniston,  and  thence  direct 
to  Birmingham,  along  the  line  of  a  preliminary  svrvey  already 
made ;  and  to  secure  the  location  and  construction  of  said  road 
via  the  said  town  of  Anniston,  and  to  prevent  the  locating  and 
building  of  said  road  by  way  of  the  rival  town  of  Oxford,  to  the 
exclusion  of  the  town  of  Anniston,  defendant  was  forced  to 
agree,  and  did  agree,  to  pay  the  said  sum  of  thirty  thousand 
dollars  in  cash,  and  to  convey  to  plaintiff,  or  as  it  might  direct,  the 
large  quantity  of  valuable  lands  described  in  the  complaint,  as 
aforesaid." 

To  these  pleas  a  demurrer  was  filed  by  the  plaintiff,  and  sus- 
tained by  the  court.  The  case  was  tried  upon  the  general  issue 
by  a  jury,  which  rendered  a  verdict  in  favor  of  the  plaintiff, 
assessing  its  damages  at  $27,067.43,  upon  which  judgment  was 
entered,  with  costs,  to  review  which  the  case  is  brought  here  on 
writ  of  error, 

/o/in  B.  Knox  for  plaintiff  in  error. 

H.  C.  Tompkins  for  defendant  in  error. 

Field,  J. — As  appears  from  the  pleadings,  which  are  set 
forth  in  the  above  statement,  some  time  previous  to  November, 
1881,  the  plaintiff  below,  the  Richmond  &  Danville 
Extension  Co.,  a  corporation  created  under  the 
laws  of  New  Jersey,  entered  into  a  contract  with  the  Georgia 
Pacific  R.  Co.,  a  corporation  created  under  the  laws  of  Georgia, 
to  locate  and  construct  for  the  latter  company,  by  the 
nearest,  cheapest,  and  most  suitable  route,  a  railroad  from 
Atlanta,  in  Georgia,  through  Alabama,  to  Columbus,  in  Missis- 
sippi,  at  the  rate  of  $20,cxx>  a  mile,  to  be  paid  in  whole  or  part 
88  A.  ft  K  R.  Cu.  -U  . 
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in  the  bonds  of  the  railroad  company ;  and  in  November,  1881, 
it  was  engaged  in  locating  and  constructing  the  road  under  the 
contract.  At  that  time  the  defendant  below,  the  Woodstock 
Irdn  Co.,  a  corporation  created  under  the  laws  of  Alabama 
for  the  manufacture  and  sale  of  products  of  iron  ore,  was  doing 
business  at  the  town  of  Anniston,  in  that  state;  and  it  then 
made  a  formal  proposition  in  writing  to  the  extension  company 
that  if  it  would  locate  and  construct,  or  cause  to  be  located  and 
constructed,  the  railroad  by  way  of  the  town  of  Anniston,  then 
the  iron  company  would  donate  and  convey,  or  cause  to  be 
donated  and  conveyed,  to  the  extension  company  sundry  parcels 
of  land,  both  within  and  without  the  corporate  limits  of  the 
town,  for  the  location  of  the  road,  and  which  might  be  necessary 
for  sidings  or  spare  tracks;  and  would  also  donate  and  pay  to 
the  extension  company  $30,000, — one-half  when  the  road  made 
a  connection  with  the  line  of  the  Alabama  Great  Southern  R. 
Co.  at  Birmingham,  Ala.,  and.the  other  half  when  the  road  made 
a  connection  with  the  line  of  the  Louisville  &  Nashville  R.  Co. 
at  that  place ;  the  payments  to  be  made  provided  the  road 
should  be  so  far  completed  as  to  make  the  connections  desig- 
nated within  three  years.  The  proposition  was  formally  ac- 
cepted in  writing  by  the  extension  company,  through  its  vice- 
president,  John  W.  Johnston.  Pursuant  to  this  contract,  the 
extension  company  located  and  constructed  the  railroad  byway 
of  the  town  of  Anniston  by  the  ist  of  January,  1883,  and  made 
the  connections  specified,  within  the  period  designated,  and  com- 
plied inr  every  respect  with  its  terms.  The  Woodstock  Iron 
Co.  complied  with  the  contract  only  in  part.  At  the  re- 
quest of  the  extension  company,  it  conveyed  to  the  railroad 
company  the  several  parcels  of  land  mentioned,  and  also  upon 
like  request  furnished  it  with  cars  to  the  value  of  $6325.  For 
the  balance,  amounting  to  $23,675,  the  present  suit  was  brought, 
and  the  principal  question  presented  to  the  court  below,  and  to 
this  court,  is  whether  the  contract  is  obligatory  upon  the  de- 
fendant, or  whether  it  is  void  as  being  against  public  policy. 

In  determining  this  question,  it  must  be  borne  in  mind  that 
the  contract  of  the  extension  company  with  the  Georgia 
Pacific  R.  Co.  was  to  locate  and  construct  the  road  "by 
the  nearest,  cheapest,  and  most  suitable  route  from  Atlanta, 
Ga.,  through  Alabama,  to  Columbus,  in  Mississippi,"  for  the  con- 
sideration of  $20,000  a  mile,  and  that  it  is  averred  in  the  plead- 
ings and  admitted  by  the  demurrer,  that,  in  causing  the  road  to 
be  located  by  way  of  Anniston,  it  was  necessary  to  deflect  the 
same  from  the  nearest  and  cheapest  and  most  natural  route  be- 
tween the  designated  termini,  a  distance  of  five  miles,  at  an  ad- 
ditional cost  of  $100,000.     In  the  light  of  these  facts,  there  can 
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be  but  one  answer  given  to  the  question  presented  respecting 
the  contract  between  the  iron  company  and  the  ex-  Cwtrwt  wu 
tension  company,  nameiy,  that  it  was  a  void  contract,  J^"^^}^ 
immoral  in  its  conception,  and  corrupting  in  its  ten-  ud'^kiiit 
dency.  It  was  a  contract  by  an  employee  of  a  rail-  piwir paiitj. 
road  company  with  a  third  party,  for  a  consideration  to  be  re- 
ceived from  that  third  party,  to  violate  its  engagement  with  its 
employer  in  the  important  business  of  locating  and  constructing 
a  railroad,  and  instead  of  selecting  the  shortest,  cheapest,  and 
most  suitable  route,  to  locate  the  road  by  a  longer  route,  and 
thus  impose  an  unnecessary  and  heavy  burden  upon  its  em- 
ployer. The  proposition  of  the  iron  company,  which  was  ac- 
cepted, was  to  pay  the  extension  company  for  a  breach  of 
its  duty.  In  plain  language,  it  was  nothing  less  than  the  offer  of 
a  bribe  to  the  latter  company  to  be  faithless  to  its  engagements, 
and  to  do  with  reference  to  the  business  in  which  it  was  en- 
gaged what  would  amount  to  little  less  than  robbery  of  its  em- 
ployer. The  transaction  on  the  part  of  the  iron  company  was 
none  the  less  offensive  because  of  the  threats  of  the  extension 
company,  made  by  its  vice-president,  who  was  also  a  director 
and  stockholder  of  the  railroad  company,  that,  if  the  land  and 
money  mentioned  were  not  donated,  it  would  cause  the  road  to 
be  located  away  from  Anniston  by  the  rival  town  of  Oxford. 
The  threats  did  not  excuse,  much  less  justify,  the  offer. 

We  have  thus  far  considered  the  case  as  one  only  between 
private  parties,  where  an  employee  has  agreed,  for  a  money  con- 
sideration, to  violate  his  obligation  to  his  employer;  but  there 
are  other  circumstances  which  add  to  the  offensiveness  of  the 
transaction.  The  business  of  the  extension  company  cortrwiii. 
was  one  in  which  the  public  was  interested.  Rail-  niiduwimi 
roads  are  for  many  purposes  public  highways.  They  'v>»t^bUe. 
are  constructed  for  the  convenience  of  the  public  in  the  trans- 
portation of  persons  and  property.  In  their  construction  with- 
out unnecessary  length  between  designated  points,  in  their  hav- 
ing proper  accommodations,  and  in  their  charges  for  transporta- 
tion, the  public  is  directly  interested.  Corporations,  it  is  true, 
formed  for  their  construction,  are  private  corporations,  but, 
while  their  directors  are  required  to  look  to  the  interests  of  their 
stockholders,  they  must  do  so  in  subordination  to  and  in  con- 
nection with  the  public  interests,  which  they  are  equally  bound 
to  respect  and  subserve.  All  arrangements,  therefore,  by  which 
directors  or  stockholders  or  other  persons  may  acquire  gain,  by 
inducing  those  corporations  to  disregard  their  duties  to  the  pub- 
lie,  are  illegal,  and  lead  to  unfair  dealing,  and,  thus  being  against 
public  policy,  will  not  be  enforced  by  the  courts.  In  this  case 
the  extension  company,  to  which  the  duty  of  locating  and  con- 
structing the  railroad  between  its  termini  was  intrusted,  in  agree- 
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ing,  for  a  consideration  offered  by  a  third  party,  to  disregard 
that  duty,  and  locate  and  construct  the  road  by  a  longer  route 
than  was  required,  not  only  committed  a  wrong  upon  the  rail- 
road company  by  thus  imposing  unnecessary  burdens  upon  it, 
to  meet  which  larger  charges  for  transportation  might  be  called 
for,  but  also  a  wrong  upon  the  public. 

The  case  of  Fullers'.  Dame  is  instructive  on  this  head,   i8  Pick. 
(Mass.)  472.    It  there  appeared  that  Dame,  the  defendant,  was  the 
owner  of  a  large  tract  of  land  and  flats  situated  on 
^]J^*'  Sea  street,  and  between  it  and  Front  street,  on  the 

south  side  of  Boston,  which  would  be  greatly  en- 
hanced in  value  if  the  Boston  &  Worcester  R.  Co,  would  locate 
one  of  its  depots  between  those  streets  and  easterly  of  Front 
street.  To  induce  the  company  to  make  such  location,  it  was 
supposed  to  be  necessary  to  form  an  association,  which  would 
pay  to  it  a  large  sum  of  money,  and  furnish  a  large  tract  of  land 
for  the  depot,  besides  making  other  donations ;  and,  to  provide 
the  money  and  land,  also  to  form  a  company  to  purchase  the 
flats  and  land  between  the  streets  named,  to  be  held  as  joint 
stock,  and  laid  out  in  due  form  and  shape  for  sale.  Fuller  agreed 
to  aid  Dame  in  getting  up  such  company,  and  in  inducing  the 
railroad  company  to  fix  its  termination  and  principal  depot  be- 
tween those  streets.  Fuller  being  himself  of  opinion  that  the 
railroad  ought,  from  a  view  of  the  public  good  and  the  good  of 
its  stockholders,  to  enter  the  city  on  the  southerly  side,  and  have 
its  principal  depot  there.  In  consideration  of  such  agreement 
Dame  gave  his  note  for  (9600,  payable  to  Fuller  in  three  years, 
the  note  being  deposited  with  third  parties,  to  be  delivered  to 
him  when  the  principal  depot  of  the  railroad  company  for  mer- 
chandise was  constructed  between  the  streets  mentioned.  Fuller 
was  at  the  time  of  the  agreement  a  stockholder  in  the  railroad 
company.  The  road  having  been  completed,  and  the  principal 
depot  located  between  the  streets  mentioned,  and  the  note  not 
being  paid,  suit  was  brought  upon  it.  It  was  adjudged  that  the 
contract  was  contrary  to  public  policy,  and  that  the  note  given 
in  consideration  of  it  was  therefore  void.  In  coming  to  this 
conclusion  the  court  considered  somewhat  at  large  the  ground 
upon  which  contracts  of  this  character  were  avoided,  and  held 
that  it  was  because  they  tended  to  place  one  under  wrong  in- 
fluences, by  offering  him  a  temptation  to  do  that  which  might 
injuriously  affect  the  rights  and  interests  of  third  persons,  and 
that  the  case  before  it  was  within  the  operation  of  this  principle, 
the  contract  tending  injuriously  to  affect  the  public  interest  in 
establishing  the  fittest  and  most  .suitable  location  for  the 
termination  of  the  Boston  &  Worcester  R.  for  the  accommi^da- 
tion  of  the  public  travel.  It  is  true  the  road  was  constructed 
and  located  by  the  corporation  at  the  expense  of  private  parties 


DigiLizedbyGoOtilc 


INFLTIENOING  lOCATION  OF  EOAD.  693 

under  the  sanction  of  the  legislature,  incorporated  for  that  pur- 
pose, who  were  to  be  remunerated  by  a  toll  levied  and  regulated 

by  law ;  and  it  was  left  to  its  directors  to  fix  the  termination  and 
place  of  deposit.  But  the  court  added:  "  In  doing  this  a  con- 
fidence was  reposed  in  them,  acting  as  agents  for  the  public, — 
a  confidence  which,  it  seems,  could  be  safely  so  reposed,  when 
it  is  considered  that  the  interests  of  the  corporation  as  a  com- 
pany of  passenger  and  freight  carriers  for  profit  was  identical 
with  the  interests  of  those  who  were  to  be  carried,  and  had 
goods  to  be  carried ;  that  is,  with  the  public  interest.  This  con- 
fidence, however,  could  only  be  safely  so  reposed  under  the  be- 
lief that  all  the  directors  and  members  of  the  company  should 
exercisetheirbestand  their  unbiased  judgment  upon  the  question 
of  such  fitness,  without  being  influenced  by  distinct  and  ex- 
traneous interests,  having  no  connection  with  the  accommodation 
of  the  public  or  the  interests  of  the  company.  Any  attempt, 
therefore,  to  creat?  and  bring  into  efficient  operation  such  undue 
influence,  has  all  the  injurious  effects  ql  a  fraud  upon  the  public,  ' 
by  causing  a  question  which  ought  to  be  decided  with  a  sole 
and  single  regard  to  public  interests  to  be  affected  and  controlled 
by  considerations  having  no  regard  to  such  interests.  It  is  no 
answer  to  say  that,  by  the  act  of  incorporation,  the  executive 
authority  was  vested  in  a  board  of  directors,  and  Mr.  Fuller  was 
not  a  director.  He  was  a  member  of  the  company,  and  might 
be  chosen  a  director.  He  was  an  elector  of  the  directors,  and 
they  were  directly  responsible  to  the  stockholders.  The  im- 
mediate act  of  location  was  with  the  directors,  but  the  efficient 
authority  Was  with  the  members  and  stockholders  of  the  corpora- 
tion, who  elect  the  directors.  The  election  may  depend  upon 
the  known  views  and  opinions  of  candidates  upon  this  very 
question  of  location.  They  had  a  right  to  his  disinterested 
judgment  and  advice  upon  the  question  of  location,  and  this  could 
not  be  exercised  while  he  held  and  relied  on  a  promise  for  a 
large  sum  of  money,  the  payment  of  which  depended  upon  the 
decision  of  this  question  by  the  directors." 

The  case  before  us  is  much  stronger  than  the  one  thus  decided 
by  the  supreme  judicial  court  of  Massachusetts.  There  the  con- 
tract was  held  invalid  because  made  with  a  stockholder  of  the 
company,  by  which  he  promised,  for  a  pecuniary  consideration, 
to  endeavor  to  procure  the  company  to  locate  one  of  its  depots 
at  a  particular  place  in  the  city.  Here  the  contract  was  with  an 
employee  of  the  company  to  induce  it  to  disregard  its  obligations, 
and  the  principal  person  making  that  contract  on  the  part  of 
the,employee  was  a  director  and  stockholder  of  the  company 
which  was  to  be  thus  seriously  affected. 

The  principle,  which  is  so  clearly  and  forcibly  stated  in  Fuller 
V.  Dame,  has  been  applied  in  numerous  instances  by  the  highest 
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courts  of  different  states,  to  avoid  contracts  made  to  influence 
railroad  companies  in  selecting  their  routes  and  locating  their 
depots  and  stations,  by  donations  of  land  and  money  to  some  of 
its  directors  or  stockholders  or  agents.  Thus  in  Bestor  v. 
Wathen,  60  III.  138,  it  appeared  that  in  1849  the  legislature  of 
Illinois  incorporated  a  company  to  build  a  railroad  from  a  point 
on  the  Mississippi  river  to  Peoria,  and  that  in  1852 
wukn  ^^^  charter  was  amended  so  as  to  authorize  the  ex- 

tension of  the  road  from  Peoria  eastward  to  the  state 
line.  In  1855  the  company  made  a  contract  with  the  firm  of 
Cruger,  Secor  &  Co.,  by  which  the  latter  undertook  the  construc- 
tion and  equipment  of  the  road.  In  1856,  while  engaged  upon 
this  work,  the  members  of  the  firm,  together  with  Bestor,  the 
president  of  the  railroad  company,  Sweat,  one  of  its  directors, 
and  Smith,  its  construction  agent,  entered  into  a  contract  with 
Wathen  and  Gibson,  the  defendants,  by  which  the  latter,  being 
the  owners  of  160  acres  of  land,  agreed,  in  consideration  that 
the  road  then  in  process  of  construction  should  cross  the  Illinois 
Centra!  R.  where  their  land  was  situated,  the  land  would  be 
laid  out  into  town  lots  and  sold,  and  after  proceeds  amounting 
to  $4800  had  been  received,  which  were  to  be  retained  by 
Wathen  and  Gibson,  a  conveyance  of  an  undivided  half  of  the 
residue  should  be  made  to  the  other  parties.  The  only  con- 
sideration for  this  agreement,  aside  from  the  location  of  the  road, 
was  that  the  other  parties  should  assist  and  contribute  to  the 
building  up  of  the  town  on  the  land.  The  road  was  constructed 
across  the  Illinois  Central,  and  Wathen  and  Gibson  laid  out  the 
land  into  lots,  and  proceeded  to  sell  the  same,  and  the  town  of 
El  Paso  was  built  on  the  land  and  an  adjoining  tract.  In  1863 
the  plaintiffs  filed  their  bill  against  Wathen  and  Gibson  for  an 
account  of  the  sales  and  a  conveyance  of  the  undivided  half  of 
the  lots  unsold.  The  court  held  the  contract  void  as  against 
public  policy,  and  dismissed  the  siiit,  and  the  decree  in  this  re- 
spect was  affirmed  by  the  supreme  court  of  the  state;  that  court 
observing  that  when  the  people  through  their  legislature  grants 
to  a  company  the  right  of  eminent  domain  for  the  purpose  of 
constructing  a  railroad  it  is  upon^the  supposition  that  the  road 
will  bring  certain  benefits  to  the  public,  and  that,  when  subscrip- 
tions are  made  to  its  stock,  the  money  is  subscribed  upon  the 
understanding  that  the  officers  intrusted  with  the  construction 
of  the  road  will  so  locate  its  line  and  establish  its  depots  as  to 
bring  the  highest  pecuniary  profit  to  the  stockholders  compatible 
with  a  proper  regard  for  the  public  convenience ;  that  those  alone 
are  the  considerations  which  should  control  officers  of  the  road, 
and,  so  farasthey  permit  their  official  action  to  be  swayed  by  their 
private  interests,  they  are  guilty  of  a  breach  of  trust  towards  the 
stockholders,  and  a  breach  of  duty  to  the  public  at  large ;  and  it 
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addeiJ:  "A  court  of  equity  will  not  enforce  a  contract  resting 
upon  such  official  delinquency,  or  even  tending  to  produce  It, 
Such  is  the  character  of  the  contract  before  us.  If  we  enforce 
it  we  lend  the  sanction  of  the  court  to  a  class  of  contracts,  the 
inevitable  tendency  of  which  is  to  make  the  officers  of  these 
powerful  corporations  pervert  their  trust  to  their  private  gain, 
at  the  price  of  injury  at  once  to  the  stockholders  and  to  the 
public.  Rendered  into  plain  English,  the  contract  in  this  case 
was  a  bribe  on  the  part  of  Wathen  and  Gibson  to  the  president 
and  other  officers  of  the  railway  company,  and  to  the  contractors 
who  were  building  the  road,  of  an  undivided  half  of  one  hundred 
and  sixty  acres  of  land,  in  consideration  of  which  the  road  was 
to  be  constructed  on  a  certain  line  and  a  depot  built  at  a  certain 
point.  Now,  if  this  was  the  best  line  for  crossing  the  Illinois 
Central,  considered  with  reference  to  the  interest  of  the  stock- 
holders and  of  the  public,  then  it  was  the  duty  of  the  officers  of 
the  company  to  establish  it  there  ;  and  if  they  intended  so  to  do 
because  it  was  the  proper  line,  but  professed  to  be  hesitating 
between  this  and  another  line  in  order  to  secure  for  themselves 
the  contract  under  consideration,  as  is  somewhat  indicated  by 
the  evidence,  then  they  were  practicing  a  species  of  fraud  upon 
the  defendants,  and  using  a  false  pretext  in  order  to  aquire  de- 
fendant's property  without  consideration.  If,  on  the  other 
hand,  this  Hne  was  not  the  best,  but  was  adopted  because  of 
this  contract,  the  case  is  still  stronger  against  the  complain- 
ants. If  such  was  the  fact,  they  are  asking  the  court  to  enforce 
the  payment  of  a  bribe,  the  promise  of  which  induced  them  to 
sacrifice  their  official  duty  to  their  private  gain.  If,  as  a  third 
contingency,  the  choice  lay  between  this  line  and  another  equally 
good,  but  not  better,  and  they  were  influenced  by  this  contract 
to  adopt  this  line,  then,  although  neither  the  company  nor  the 
public  has  been  injured,  yet  the  defendants  have  made  their 
official  power  an  instrument  of  private  emolument  in  a  manner 
which  no  court  of  equity  can  sanction.  In  this  particular  case 
no  wrong  may  have  been  done,  and  yet  public  policy  plainly 
forbids  the  sanction  of  such  contracts,  because  of  the  great 
temptation  they  would  offer  to  official  faithlessness  and  corrup- 
tion." The  doctrine  of  this  case  was  approved  by  the  supreme 
court  of  Illinois  in  Linder  v.  Carpenter,  62  111.  309,  and  in  St. 
Louis,  J.  &C.  R.Co.  f.  Mathers,  71  III.  592.  Holladayz-.  Patter- 
son, decided  by  the  supreme  court  of  Oregon  (5  Or.  177),  is 
also  in  harmony  with  Fuller  v.  Dame  and  Bestor  v.  Wathen,  the 
court  following  a  similar  course  of  reasoning  to  that  adopted  in 
those  cases.  That  doctrine  and  reasoning  are  also  often  applied 
where  the  reward  or  money  consideration  for  taking 
a  particular  route  or  establishing  a  station  or  depot  *"  ' 
at  a  particular  place  is  offered  directly  to  the  railroad  company 
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instead  of  to  its  directors,  stockholders,  or  agents.  But  we  do 
not  refer  to  them,  because  there  are  exceptions  or  qualifications 
in  the  application  of  the  doctrine  in  such  cases  requiring  ex- 
planation, as  where  a  subscription  is  conditioned  upon  the  adop- 
tion of  a  particular  route,  or  the  construction  of  a  station  or 
depot  at  a  particular  place.  Pacific  R,  Co,  v.  Seely,  45  Mo.  2 12 ; 
Racine  County  Bank  v.  Ayres,  12  Wis.  570;  Fort  Edward  & 
Ft.  M.  Plank-Road  Co.  v.  Payne,  15  N.  Y.  583.  There  is  no 
exception  in  any  decision  called  to  our  attention  as  to  the 
character  of  a  contract,  when,  for  a  pecuniary  consideration,  di- 
rectors, stockholders,  or  agents  of  a  company  undertake  to  in- 
fluence its  conduct  in  these  matters.  Indeed,  the  law  is  general 
that  agreements  upon  pecuniary  considerations,  or  the  promise 
of  them,  to  influence  the  conduct  of  officers  charged  with  duties 
alT^cting  the  public  interest,  or  with  duties  of  a  fiduciary  charac- 
ter to  private  parties,  are  against  the  true  policy  of  the  state, 
which  is  to  secure  fidelity  in  the  dischai^e  of  all  such  duties. 
Agreementsof  that  character  introduce  mercenary  considerations 
to  control  the  conduct  of  parties,  instead  of  considerations 
arising  from  the  nature  of  their  duties,  and  the  most  efficient 
way  of  discharging  them.  They  are  therefore  necessarily  corrupt 
in  their  tendencies.  As  we  said  in  Providence  Tool  Co,  v. 
Norris,  2  Wall.  (U.  S.)  48,  56,  "  that  all  agreements  for  pecuniary 
considerations  to  control  the  business  operations  of  the  govern- 
ment, or  the  regular  administration  of  justice,  or  the  appoint- 
ments to  public  offices,  or  the  ordinary  course  of  legislation,  are 
void  as  against  public  policy,  without  reference  to  the  question 
ijwhether  improper  means  are  contemplated  or  used  in  their 
execution,"  so  we  said  of  agreements  like  the  one  in  this  case. 
They  are  against  public  policy,  because  of  their  corrupt  tendency, 
whether  lawful  or  unlawful  means  are  contemplated  or  used  in 
carrying  them  into  execution.  "The  law,"  as  said  in  that  case, 
"looks  to  the  general  tendency  of  such  agreements,  and  it  closes 
the  door  to  temptation  by  refusing  them  recognition-  in  any  of 
the  courts  of  the  country."  Oscanyan  v.  Winchester  R,  A.  Co., 
103  U.  S.  261,  274,  From  the  views  expressed  it  follows  that 
the  court  below  erred  in  sustaining  the  demurrers  to  the  special 
pleas  above  mentioned,  and  it  is  not  necessary,  therefore.to  con- 
sider the  other  pleas.  The  judgment  must  be  reversed,  and  the 
cause  remanded  with  instructions  to  overrule  the  demurrers  to 
the  above  pleas,  and  take  further  proceedings  not  inconsistent 
with  this  opinion,  and  it  is  so  ordered, 

Validid*  of  AeraeiTiBnttto  Secur*  Location  of  Dopot.  See  Louisville, 
N,  A.  &.  C.  R.  Co.  V.  Sumner  (Ind.),  24  Am.  &  Eng.  R.  Cas.  641 ;  Township 
of  Nouawasaga  v.  Hamilton  &  N.  E.  R.  Co.  (Ont.),  p^sl,  p,  697,  and  note. 
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Corporation  op  the  Township  of  Nottawasaga 


Hamilton  and  Northwestern  R.  Co. 

(i6  Onl.  App.  Rep.  5*) 

station— ApMrnvnt  to  Eraet  and  Ettablith— Construction.— By  agree- 
ment dated  May  19.  1S73.  defendants,  in  consideration  of  a  bonus  of 
$300,000  granted  to  them  by  a  section  of  the  county  of  Simcoe,  covenanted 
10  "erect,  build,  and  complete  good  and  sufficient  and  suitable  station 
building  for  passengers  and  freight"  at  five  certain  places  within  the 
township;  to  "establish  at  each  of  the  places  hereinbefore  mentioned 
regular  way  stations;"  and  to  "well  and  sufficiently  keep  and  maintain  the 
said  five  stations  above  mentioned  with  all  such  suitable,  necessary,  and 
proper  buildings  as  the  business  done  or  capable  of  being  done  at  the 
said  stations  respectively  may  require  for  seven  years  after  the  trains  shall 
have  commenced  to  run  on  the  said  road  and  <tu)  undertake  to  do  the 
passenger  and  freight  business  of  the  county  at  said  stations."  By  a 
further  agreement  dated  May  25,  1878.  defendants,  in  consideration  of  a 
bonus  of  $20,0(X)graiited  to  them  by  the  plaintiUs,  covenanted  to  "erect, 
build,  and  complete  good  and  sufficient  and  suitable  station  buildings  for 
passengers  and  freight  on  the  line  of  the  said  railway  at  the  several  places 
following  in  the  said  township,"  five  places  being  specified,  and  to  "establish 
at  each  of  such  places  regular  way  stations."  This  agreement  provided 
that  the  route  of  the  railway  through  the  township  as  dL-fined  in  the 
former  agreement  might  be  deviated  from  to  such  an  extent  as  to  admit 
of  the  stations  being  located  at  the  points  mentioned  in  the  second  agree- 
ment, and  ■' that  the  places  herein  defined  for  stations  shall  be  taken  to 
be  in  substitution  for  the  places  mentioned  in  such  former  agreement." 
Defendants  erected  stations  at  the  points  specified,  three  of  these  stations 
being  respectively  called  A.,  G.,  and  N.  Trains  commenced  to  run  on  the 
line  in  the.  year  1879.  In  1880,  plaintiffs  being  dissatisfied  with  the  mode 
in  which  the  stations  at  G.  and  N.  were  being  maintained,  brought  an  ac- 
tion against  defendants  for  specific  performance  of  the  agreements.  In 
this  action  a  consent  decree  was  pronounced  and  an  injunction  granted 
restraining  the  defendants  from  ceasing  to  maintain  the  stations  except  in 
a  certain  manner  in  the  decree  specified.  The  decree  contained  no  limita- 
tion or  other  provision  aa  to  the  time  during  which  the  stations  were  to  be 
maintained,  tliough  this  question  had  been  raised  at  the  hearing  of  the 
action.  In  1886.  alter  the  expiration  of  the  seven  years,  defendants  made 
changes  in  their  mode  of  maintainiiig  the  station  at  A.,  and  kept  it  open 
for  about  four  hours  a  day  only.  Plaintiffs  were  dissatisfied  and  this  action 
was  thereupon  brought  by  them  to  compel  specific  performance  of  the 
agreements.  Held,  that  the  word  "establish  '  does  not  in  itstflf  mej<n 
"Tuaintain  and  use  forever;"  that  the  seven  years'  limitation  applied  to  tne 
substituted  stations;  and  that  defendants  were  not  bound  to  maintain  them 
after  the  expiration  of  that  time. 

Sam*— R»t  Adjudlcata—fiult  for  SpMiftc  Performance.— //i^/f/  also,  that 


DigiLizedbyGoOglc 


698  TOWNSHIP  OF  MOTTAWA8AGA  V.  HAKItTOH,  ETC.,  R.  CO. 

the  decree  in  the  former  action  did  not  constitute  the  question  oE  the 
seven  years'  limitation  res  adjudicaia,  there  being  no  adjudication  on  that 
question,  and  in  any  event  an  adjudication  on  that  question  being  un- 
necessary at  the  date  of  the  former  action. 

Same — -Evidence  — Admlwlbility  of  Repraeentktlont  at  Election  Meet- 
ings.— At  the  trial,  evidence  was  admitted  on  behalf  of  the  piaintiffs  of 
representations  made  by  directors  of  defendant  company,  at  meetings  held 
to  consider  the  question  of  granting  the  second  bonus,  to  the  effect  that 
by  the  second  agreement  defendants  would  be  bound  to  maintain  the  sta- 
tions for  all  time.    Held,  that  this  evidence  was  clearly  inadmissible. 

This  was  an  appeal  by  the  defendants  from  the  Judgment  of 
Robertson  J.,  whereby  the  plaintiffs  were  granted  the  relief 
prayed  for  in  their  statement  of  claim,  with  costs. 

The  action  was  brought  by  the  plaintiffs  against  the  defend- 
ants to  compel  the  specific  performance  by  the  defendants  of 
two  agreements  entered  into  by  them  in  regard  to  maintaining 
the  station  at  Avening  on  the  defendants'  line  of  railway. 

By  an  agreement  entered  into  on  the  igth  day  of  May,  1873, 
between  the  defendants  and  the  plaintiffs,  the  defendants,  in 
consideration  of  a  bonus  of  $300,000  which  it  was  proposed 
that  a  portion  of  the  county  of  Simcoe,  of  which  the  township 
of  Nottawasaga  forms  a  part,  should  give  the  defendants,  among 
other  things  covenanted,  as  follows:  "Thirdly.  That  they, 
the  said  company,  their  successors  and  assigns,  shall  and  will 
erect,  build,  and  complete  good  and  sufficient  and  suitable  station 
buildings  for  passengers  and  freight  on  the  line  of  said  railway 
at  the  several  places  following,  that  is  to  say:  First,  at  or  so 
near  to  the  said  village  of  Avening  as  possible  to  the  east  of  the 
road;  secondly,  at  or  as  near  to  the  said  village  of  Creemore  as 
possible ;  thirdly,  at  or  as  near  as  possible  to  the  side  line  be- 
tween said  lots  fifteen  and  sixteen  in  the  seventh  concession; 
fourthly,  at  or  as  near  to  the  said  village  of  Duntroon  as  possi- 
ble ;  and  fifthly,  at  or  as  near  to  the  said  village  of  Rottawa  as 
possible ; — and  shall  and  will  establish  at  each  of  the  places 
herein  before  mentioned  regular  way  stations;  and  Fourthly, 
That  they,  the  said  company,  their  successors  and  assigns,  shall 
and  will  well  and  sufficiently  keep  and  maintain  the  said  five 
stations  above  mentioned,  with  all  such  suitable,  necessary,  and 
proper  buildings  as  the  business  done  or  capable  of  being  done 
at  the  said  stations  respectively  may  require  for  seven  years  after 
the  trains  shall  have  commenced  to  run  on  the  said  road,  and  shall 
and  will  undertake  to  do  the  passenger  and  freight  business  of 
the  county  at  said  stations," 

By  a  further  agreement,  made  on  the  25th  day  of  May,  1878, 
between  the  defendants  and  the  plaintiffs,  in  consideration  gf  a 
further  bonus  of  $20,000  granted  to  the  defendants  by  the 
plaintiffs  in  order  to  assist  the  defendants  in  the  construction  of 
a  portion  of  the  Coliingwood  section  of  their  railway,  the  defend- 
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ants,  among  other  things,  covenanted  with  the  plaintiffs  as  fol- 
lows ;  "  The  said  company  do  hereby,  for  themselves,  their  suc- 
cessors and  assigns,  covenant,  promise,  and  agree  to  and  with  the 
said  township,  their  successors  and  assigns,  that  in  the  event  of 
the  said  by-law  being  ratified  by  the  electors  entitled  to  vote 
thereon,  and  being  finally  passed  and  taking  effect,  and  the  said 
bonus  granted,  the  said  company  in  the  construction  of  that 
portion  of  the  Collingwood  section  of  the  company's  line  extend- 
ing from  the  point  to  which  the  same  has  been  constructed  at 
or  near  the  village  of  Glencairn,  to  the  town  of  Collingwood, 
shall  and  will  erect,  build,  and  complete  good  and  sufficient  and 
suitable  station  buildings  for  passengers  and  freight,  on  the  line 
of  the  said  railway,  at  the  several  places  following  in  the  said 
township,  that  is  to  say :  First,  on  lots  five  and  six  in  the  second 
or  third  concessions ;  second,  on  lots  eight  or  nine  in  the  fourth, 
or  lot  nine  in  the  fifth,  concession ;  third,  at  or  near  the  side  line 
between  lots  fifteen  and  sixteen  in  the  seventh  concession,  and 
as  far  west  as  possible ;  fourth,  on  lot  twenty-four  or  twenty- 
five  in  the  eighth  concession,  and  not  farther  than  three  quarters 
of  a  mile  from  Hurontario  street ;  fifth,  within  half  a  mile  of  the 
village  of  Nottawa,  and  either  on  the  east  or  west  side  of  Hu- 
rontario street ;  and  shall  and  will  establish  at  each  of  such  places 
regular  way  stations." 

The  agreement  also  contained  the  following  provisions  for  a 
change  of  the  route  of  the  line  of  the  railway  as  defined  in  the 
first  agreement :  "  It  is  hereby  agreed  by  and  between  the  said 
company  and  the  said  township  that  the  route  of  the  line  of 
the  said  railway  through  the  said  township,  as  mentioned  and 
defined  in  and  by  a  certain  agreement  made  between  the  said 
company  and  the  said  township  bearing  date  the  19th  of  May, 
1873,  may  be  deviated  from  to  such  an  extent  as  to  admit  of 
the  stations  on  such  portions  of  the  line  of  the  said  railway 
being  placed  and  located  at  the  points  hereinbefore  mentioned, 
and  it  is  admitted  and  agreed  that  such  deviation  has  been  found 
necessary  and  expedient  from  natural  and  engineeringdifficulties, 
and  it  is  further  agreed  that  it  shall  not  be  incumbent  on  the 
said  company  to  erect  stations  at  the  places  mentioned  in  such 
former  agreement,  but  that  the  places  herein  defined  for  stations 
shall  be  taken  to  be  in  substitution  for  the  places  mentioned  in 
such  former  agreement." 

By-laws  were  duly  passed  for  carrying  into  effect  the  provi- 
sions of  the  agreements,  and  these  by-laws  were  submitted  to 
the  electors  and  carried  by  their  votes.  The  defendants  re- 
ceived the  bonuses,  constructed  in  due  course  their  line  of  rail- 
way, and  erected  stations  at  the  places  mentioned  in  the  agree- 
ments ;  three  of  these  stations  being  respectively  called  Avening, 
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Glenhuron,  and  Nottawa.     Trains  commenced  to  run   on  the 
line  of  the  railway  in  the  month  of  July,  1879. 

In  the  year  i88othe  plaintiffs,  being  dissatisfied  with  the  mode 
in  which  the  stations  at  Glenhuron  and  Nottawa  were  being 
maintained  by  the  defendants,  filed  a  bill  in  the  then  court  of 
■chancery  against  the  defendants,  complaining  of  the  non-com- 
pliance of  the  defendants  with  the  terms  of  their  agreements, 
and  praying  for  specific  performance  of  the  agreements.  The 
defendants  alleged  by  way  of  answer  that  they  had  done  and 
were  doing  all  that  was  required  under  the  agreements.  That 
action  came  on  for  trial  at  the  town  of  Barrie,  on  the  first  day 
of  June,  1880,  and  a  consent  decree  was  arrived  at  except  as  to 
the  question  of  the  time  during  which  the  stations  in  question 
were  to  be  maintained.  As  to  this  question  some  discussion 
took  place.  The  notes  of  the  presiding  judge  at  the  trial  are 
as  follows : 

"  NOTTAWASAGA  V.   H.  &  N.  W,  R.  Co. 

"  Mr.  Rye  and  Mr.  Pepler  for  plaintiffs. 

"  Mr.  Boulton  for  defendants. 

"  A  consent  decree  has  been  come  to  except  on  one  point. 

"Agreement: — 19th  May,  1S73,  ^Sth  May,  1878. 

"  Mr.  Boulton. 

"By  the  1st  agreement: — Company  will  provide,  keep,  and 
maintain  seven  years.  2d  agreement: — Wording  is  peculiar, 
merely  an  agreement;  provide  stations  at  certain  places — but 
the  limitation  of  seven  years. 

"  In  the  1st  agreement  there  are  the  words  'keep  and  main- 
tain.' This  to  be  for  all  time  if  it  were  not  qualified  by  the 
word  seven  years. 

"  In  the  2d  agreement  the  words  are  '  erect,  build,  and  com- 
plete and  establish,'  this  does  not  necessitate  the  keeping  them 
up.  See  Goyeau  v.  Great  Western  R.  Co.,  E.  &  A. ;  Wallace 
V.  Great  Western  R.  Co. 

"  I  think  the  declaration  should  be  that — declare  that  the  de- 
fendants are  bound  to  erect,  build,  complete,  and  establish  these 
stations  under  the  agreements  entered  into  between  them  and 
the  plaintiffs,  and  order  them  to  be  kept  in  the  decree.  A 
declaration  made  and  then  a  consent  decree  based  on  it." 

The  plaintiffs  also  put  in  in  evidence  (subject  to  objection) 
the  indorsement  on  the  brief  of  counsel  for  the  plaintiffs  at  this 
trial.     This  indorsement  is  as  follows: 

'•  V,  C.  B.  I  June  1880. 

"  Consent  decree  put  in — on  argument  as  to  the  limitation  of 
seven  years,  the  court  declines  to  insert  any  such  limitation  in 
decree.  F.  RVE." 

G.  D.  Boulton,  contra. 
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The  following  decree  was  entered  in  the  suit : 

"Tuesday,  the  ist  day  of  June,  iSSo. 

"This  cause,  coming  on  to  be  heard  this  day  at  the  sittings 
of  this  court  for  the  examination  of  witnesses  and  hearing  at  the 
town  of  Barrie  in  the  presence  of  counsel  for  both  parties  upon 
opening  of  the  matter  and  hearing  read  the  pleadings  and  agree- 
ments in  the  plaintiffs'  bill  of  complaint  mentioned,  and  what 
was  alleged  by  counsel  aforesaid: 

"  I.  This  court  doth  declare  that  the  defendants  are  bound  to 
erect,  build,  complete,  and  establish  freight  and  passenger  sta- 
tions at  Glenhuron  and  Nottawa  on  the  Colling^vood  branch  of 
their  line  of  railway,  under  their  agreements  with  the  plaintiffs  in 
the  bill  of  complaint  mentioned,  and  doth  order  and  decree  the 
same  accordingly. 

"  2,  And  counsel  aforesaid  consenting  thereto,  this  court  doth 
further  declare  that  under  the  said  agreements  the  defendants 
are  bound  to  provide  each  of  the  said  stations  with  proper  means 
of  ingress  and  egress,  weigh-scales,  and  all  necessary  appliances 
and  other  accommodation,  and  to  keep  a  proper  and  competent 
station  agent  at  each  of  the  said  stations  during  working-hours, 
and  to  sell  tickets  to  and  from  each  of  the  said  stations  for  the 
two  regular  trains  now  running  each  way  past  the  said  stations, 
and  for  all  other  trains  with  passenger  cars  attached  now  run- 
ning or  hereafter  to  run  on  the  said  branch  line  and  which  stop 
or  shall  stop  at  similar  way  stations  ;  and  to  receive  and  deliver 
freight  and  luggage  at  each  of  the  said  stations,  and  for  such 
purposes  to  stop  at  each  of  the  said  stations  all  freight  trains 
now  running  or  hereafter  to  run  on  the  said  branch  line,  and 
which  stop  or  shall  stop  at  similar  way  stations,  whenever  freight 
is  required  to  be  delivered  at  or  shipped  from  said  stations,  and 
to  keep  each  of  the  said  stations  lit  and  heated  during  working- 
hours  when  necessary,  and. to  stop  the  mail  train  at  both  sta- 
tions each  way  at  times  to  be  fixed  in  the  defendants'  regular 
time-tables,  and  further  to  stop  by  their  said  station  agents  at 
such  stations  all  other  of  the  aforesaid  passenger  trains  when- 
ever passengers,  freight,  or  luggage  require  to  take  the  cars, 
alight,  deliver,  or  be  shipped  at  said  stations  on  or  off  said  trains 
(the  time  of  passing  whereof  is  to  be  fixed  by  the  said  time- 
tables), and  generally  to  maintain  the  said  stations  and  each  of 
them  in  the  same  manner  as  other  similar  way  stations  on  the 
said  branch  line,  and  doth  order  and  decree  the  same  accord- 
ingly. 

3.  And  this  court  doth  further  order  and  decree  that  an  in- 
junction be  awarded  to  the  plaintiffs  restraining  the  defendants 
from  ceasing  or  refraining  to  keep  and  use  the  said  stations  or 
either  of  them  in  the  manner  set  forth  in  the  two  preceding 
paragraphs  of  this  decree. 
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4.  And  this  court  doth  further  order  and  decree  that  the  de- 
fendants do  pay  to  the  plaintiffs  their  costs  of  this  suit  forth- 
with  after  taxation  thereof. 

"Geo.  S.  Holmested," 

Registrar. 

Some  time  in  the  year  1886,  after  the  expiration  of  seven 
years  from  the  time  when  the  trains  commenced  to  run  on  the 
line  of  the  railway,  the  defendants  ceased  to  maintain  the  sta- 
tion at  Avening  in  the  manner  in  which  up  to  that  time  they 
had  maintained  it.  Up  to  that  time  the  defendants  had  a  per- 
manent station  agent  at  Avening ;  the  station  was  kept  open  all 
day,  and  business  transacted  in  the  usual  manner.  In  18S6, 
however,  the  defendants  moved  their  station  agent  from  Aven- 
ing,  and  merely  sent  the  agent  from  the  adjoining  station  of 
Glencairn  to  Avening  for  some  four  hours  each  day.  During 
the  rest  of  the  day  the  station  was  closed  and  no  business  could 
be  transacted  there,  although  trains  stopped  at  the  station,  and 
passengers  could  get  off  and  on  at  that  point.  The  plaintiifs 
being  dissatisfied  with  this  mode  of  maintaining  the  station, 
brought  this  action.  The  defendants  alleged  that  they  were 
not  bound  to  maintain  the  stations  at  all  after  the  expiration  of 
seven  years  from  the  time  when  trains  commenced  to  run,  and 
the  plaintiffs  alleged  by  way  of  reply  that  this  question  was  con- 
stituted res  adjudicata  by  the  decree  in  the  former  suit.  The 
action  came  on  for  trial  before  Robertson,  J.,  at  Toronto.  The 
learned  judge  admitted  evidence  of  statements  allied  to  have 
been  made  by  certain  directors,  and  by  the  secretary  of  the  de- 
fendants, at  meetings  held  to  consider  the  by-law  grantihg  to 
the  defendants  the  second  bonus  of  $20,000,  to  the  effect  that 
the  second  agreement  was  intended  to  bind  the  defendants  to 
maintain  the  stations  mentioned  for  all  time  instead  of  for  the 
period  of  seven  years  only  as  provided  in  the  first  agreement. 

At  the  conclusion  of  the  case,  the  learned  judge  delivered  the 
following  judgment :  "  After  hearing  all  the  evidence  I  can  quite 
understand  how  this  contract  came  to  be  entered  into  between 
the  parties.  The  Hamilton  &  Northwestern  R.  Co.,  having 
become  short  of  funds,  required  an  additional  lionus  from  the 
township  of  Nottawasaga. 

"Their  railway  had  not  been  completed  through  that  toivn- 
ship,  nor  had  it  reached  the  intended  terminus.  They  h»d 
already  received  from  several  other  townships,  and  perhaps  this 
as  well — I  don't  exactly  remember  how  that  is — a  large  bonus 
for  the  purpose  of  establishing  certain  stations  and  maintaining 
them.  It  appears  that  at  that  time  the  people  were  disappointed 
at  the  construction  put  upon  the  first  agreement,  or  rather, 
perhaps,  the  condition  which  was  incorporated  in  it,  that  the 
company  was  only  bound  to  keep  these  stations  open  for  a  term 
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of  seven  years.  Sq  in  order  to  induce  the  ratepayers  of  Notta- 
wasaga  to  increase  the  bonus,  they  then  made  another  applica- 
tion to  their  council,  representing  what  they  required,  and  stat- 
ing what  they  would  do  if  that  bonus  was  granted  to  them. 
One  of  the  things  that  they  particularly  suggested  and  agreed 
to,  was  that  the  stations  were  to  be  placed  at  particular  spots 
mentioned  at  the  time,  and  that  they  should  be  kept  there  for 
all  time.  This  having  been  stated  fully  to  the  council,  they  as 
a  council  agreed  that  they  would  submit  it  to  the  people  for 
ratification.  That  having  been  done,  these  gentlemen  connected 
with  the  railway  company  appeared  before  the  people,  and  in 
the  interest  of  the  railway  company  called  meetings  throughout 
the  township,  at  which  meetings  they  met  the  ratepayers  for  the 
purpose  of  explaining  to  them  what  the  purport  and  object  of 
this  agreement  was,  into  which  they  were  willing  to  enter,  if  an 
additional  bonus  of  twenty  thousand  dollars  was  granted  to 
them  by  the  township.  Now  to  my  mind  there  is  no  doubt 
whatever  that  these  gentlemen  represented  that  the  contract 
should  be  that  they  should  establish  these  different  way  sta- 
tions, and  maintain  them  for  all  time  to  come  in  such  a  manner 
as  is  generally  understood  by  people  to  constitute  a  regular  way 
station.  The  upshot  of  that  was  that  the  bonus  was  carried, 
and  it  is  not  su^ested  that  it  was  not  paid  to  the  railway  com- 
pany. The  buildings  were  put  up,  and  the  stations  were 
opened  ;  and  I  think  the  best  illustration  of  what  is  meant  by  a 
regular  way  station  is  given  in  the  way  the  company  discharged 
the  service  at  this  point — at  Avening.  They  had  four  trains  a 
day,  two  north  and  two  south  ;  two  in  the  morning  and  two  in 
the  evening,  and  they  had  their  station  master  and  ticket  agent 
and  the  ordinary  accommodation  that  satisfied  the  people,  and 
came  completely  within  the  terms  of  the  agreement  as  both 
parties  seemed  to  understand  it.  I  say  both  parties,  because  I 
do  not  beUeve  this  or  any  other  railway  company,  under  the  cir- 
cumstances in  which  this  agreement  was  entered  into,  would  do 
more  than  they  felt  themselves  bound  to  do.  The  consequence 
is  that  they  did  what  they  understood  the  agreement  called  for, 
and  the  stations  were  served  in  a  way  which  satisfied  the  rate- 
payers. There  was  no  complaint  about  it,  and  matters  went  on 
without  any  complaint  until  December,  1886,  when  a  complete 
change  took  place,  and  the  station  was  closed  up  except  for  four 
hours  in  a  day.  Well,  it  may  be  the  fact — and  I  am  inclined  to 
think  it  is  the  fact— that  the  bargain  the  company  had  made 
with  the  township  was  a  very  hard  one ;  but  I  do  not  see  why  a 
railway  company  should, be  excused  from  the  performance  of  a 
hard  bamain  any  more  than  an  individual,  or  any  other  com- 
pany. They  entered  into  this  contract  with  the  ratepayers,  and 
it  is  clear  to  my  mind  that  the  ratepayers  never  would  have 
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granted  a  further  bonus  of  twenty  thousand  dollars  had  they  not 
agreed  positively  and  without  any  question  that  this  station  was 
to  be  maintained  for  a  number  of  years.  I  say  that  I  think  the 
way  the  company  has  served  that  station  and  kept  it  open  shows 
they  understood  what  they  were  to  do.  But  that  is  not  all: 
I  think  the  evidence  of  Mr.  Webster,  their  own  witness,  puts  it 
beyond  question  as  to  what  the  meaning  of  a  regular  way  sta- 
tion is.  I  think  his  definition  of  it  is  exactly  within  the  mean- 
ing that  was  given  to  it  by  the  company  themselves  by  the  way 
in  which  they  carried  out  their  contract  up  to  iSS6,  and  that 
since  that  time  it  cannot  in  fact  be  called  a  way  station  in  the 
sense  of  the  term  or  the  words  that  they  used  to  the  people,  and 
as  both  parties  understood  it.  I  think,  therefore,  that  the  plain- 
tiffs have  made  out  a  case,  and  that  the  company  should  be  re- 
quired, as  prayed  for  by  the  plaintiffs,  to  carry  out  that  agree- 
ment in  the  terms  prayed  for  and  claimed  by  the  plaintiffs,  and 
I  think  they  should  pay  the  costs." 

From  this  judgment  the  defendants  appealed,  and  the  appeal 
came  on  to  be  heard  before  this  court  (Hagarty,  C.J.  O.,  Bur- 
ton,  Osier  and  Maclennan,  JJ.A.). 

W.  Casse/s,  Q.C.,  and  R.  S.  Cassels  {or  the  appellants. 

McCarthy,  Q.C.,  and  Pepler  for  the  respondents. 

Hagartv,  C.  J.  O. — I  will  first  notice  the  replicatioo  of  rts 
judicata. 

Concha  v.  Concha,  ti  App.  Cas.  541.  is  a  clear  exposition  of 
the  law  as  to  res  judicata.  If  it  were  necessary  for  the  decision 
and  judgment  in  the  former  suit  to  determine  the 
BwiidjadiuM  question  now  in  controversy,  then  the  doctrine  would 
crMorinjine-  ''PP'/-  The  probate  judge  had  awarded  probate  to 
Horn.  issue  on  a  will  duty  executed  by  English  law.     He 

added  In  his  decree  that  testator  was  a  domiciled 
Englishman.  The  latter  question  was  that  raised  in  the  second 
suit.  It  was  held  not  to  be  res  judicata,  as  it  was  not  essential 
to  the  decree  awarding  probate  of  the  will.  I  refer  to  the  lan- 
guage of  Lord  Herschell  and  the  other  lords  on  the  question, 
also  to  the  case  on  the  same  will  DeMora  v.  Concha,  29  Ch.  D. 
268.  It  is  of  course  to  be  noticed  that  a  large  portion  of  the 
arguments  and  discussion  in  the  case  went  to  the  point  whether 
the  awarding  of  probate  was  an  adjudication  in  rem.  This  it 
was  decidedly  held  not  to  be  as  to  the  domicil  question,  and  it 
was  held  not  to  be  binding  inter  partes  because  the  executors 
did  not  properly  represent  the  claimant  to  a  large  portion  of  the 
residuary  estate  ;  see  the  judgment  of  Bowen,  L.  J.,  in  the  29 
Ch,  D.  suit.  It  is  pointed  out  both  by  him  and  by  Lord  Black- 
burn in  the  Lords  (p.  565)  that  without  its  amountii^  to  any- 
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thing  in  rem  or  being  an  estoppel  in  that  sense  you  may  be  con- 
cluded by  its  being  res  judicata  as  between  the  same  parties. 

The  difficulty  in  our  case  is  that  no  such  question  as  is  here 
raised  appears  to  have  been  litigated  between  the  parties  to  the 
former  suit,  viz.,  the  seven  years'  limitation.  No  reference  what- 
ever is  made  to  it  either  in  bill  or  defence.  The  seven  years  be- 
gan to  run  about  1879.  The  decree  was  in  June,  1880,  and  was 
proper  in  its  form  without  any  reference  to  this  point.  Both 
agreements  are  set  out  in  the  bill.  The  decree  is  drawn  up  on  read- 
ing the  pleadings  and  agreements,  and  declares  defendants  bound 
to  erect,  build,  complete,  and  establish  stations  at  Glenhuron 
and  Nottawa,  under  their  agreements,  and  awards  an  injunction 
restraining  defendants  from  ceasing  or  refraining  to  keep  and 
use  the  said  stations,  etc.  On  the  brief  of  one  of  the  counsel 
was  endorsed  "  consent  decree  put  in,  on  a  request  as  to  limita- 
tion of  seven  years,  the  court  declines  to  insert  any  such  limita- 
tion in  decree."  A  minute  of  the  case  as  is  said  from  the  learned 
vice-chancellor's  notes  is  put  in.  (The  learned  judge  read  the 
notes  and  decree,  and  continued.) 

This  decree  in  no  way  rests  upon  any  point  as  to  limitation  of 
time ;  at  least  six  years  of  the  seven  had  yet  to  run  ;  the  decree 
professes  to  be  based  on  the  two  agreements,  and  I  can  find  no 
controversy  or  question  raised  as  to  how  this  limit  is  to  be  re- 
garded. Giving  the  plaintiffs  the  full  benefit  of  what  is  stated 
in  the  memorandum  on  the  brief  we  6nd  nothing  to  indicate  that 
the  court  was  expressing  any  opinion  on  the  question,  but  simply 
declined  to  insert  any  reference  to  the  seven  years.  I  am 
.strongly  of  opinion  that  the  proper  conclusion  for  us  to  draw  is, 
that  the  learned  judge  declined  in  any  way  adjudicating  on  such  a 
question  in  a  consent  decree,  and  on  a  point  not  argued,  leaving 
it  to  be  decided  thereafter  when  it  might  become  important.  I 
think  that  would  be  the  natural  and  proper  course  to  have  taken 
in  such  a  case.  I  should  have  been  rather  surprised  if  any  court 
had  without  argument,  and  without  such  a  question  appearing  in 
the  pleadings,  have  unnecessarily  taken  upon  itself  to  decide 
such  a  point.  I  think  the  respondents  fail  as  to  this  point.  I 
may  refer  to  Moss  v.  Anglo- Egyptian  Navigation  Co.,  L.  R.  i 
Ch.  108,  and  such  like  cases.  They  are  very  numerous.  I  can- 
not think  that  the  awarding  an  injunction  without  any  limit  of 
time,  necessarily  involves  the  conclusion  that  it  means  forever. 
Whenever  an  injunction  is  obtained  on  the  basis  of  a  contract, 
it  seems  to  me  that  its  operation  must  be  necessarily  limited  in 
duration  to  the  time  that  the  relation  between  the  contracting 
parties  and  those  claiming  under  them  may  exist. 

Apart  from  this  res  Judicata  question  I  think  the  decision  of 
the  case  must  depend  wholly  on  the  construction  to  be  placed 
S8A.&E.B.CW.— U! 
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on  the  existing  special  contract  between  the  parties.  We  are 
unable  to  agree  with  the  learned  judge  in  his 
view  as  to  the  admissibility  of  a  large  quantity  of 
evidence  offered  by  the  plaintifTs  as  to  speeches  made 
at  and  prior  to  the  voting  on  the  by-law  by  persons 
alleged  to  be  agents  of  the  defendants,  inwiiich  they  stated  that 
under  the  new  agreement,  depending  on  the  result  of  the  decision 
of  the  electors,  the  stations  were  to  be  maintained  permanently, 
and  not  as  under  the  then  existing  contract  only  for  seven  years. 
We  think  the  legal  construction  of  the  written  contract  must 
govern. 

We  can  fully  understand  the  case  of  parties  resisting  the  per- 
formance  of  an  agreement,  sought  to  be  enforced  against  them, 
by  proof  that  their  execution  of  it  was  obtained  by  false  repre- 
sentations or  fraudulent  misstatements  of  its  effect  to  the  plain- 
tiffs or  the  agents  through  whom  it  was  obtained.  See  such 
cases  as  Corporation  of  Huron  v.  Armstrong,  27  U.  C.  R.  533. 
And,  again,  we  can  understand  after  persons  have  executed  a 
contract  and  discovered  that  they  have  been  deceived  and  en- 
trapped into  its  execution,  their  applying  to  the  court  either  for 
reformation  or  rescission.  The  case  before  us  is  of  a  wholly 
different  character.  The  bill  sets  forth  two  agreements,  one  in 
1873,  the  other  in  1878,  and  states  an  insufficient  keeping  of  the 
station  at  Avening,  as  not  being  sufficient  for  public  accommo- 
dation in  the  manner  in  which  it  is  worked,  and  not  in  accord- 
ance with  the  defendants'  contract  on  which  they  obtained  lai^e 
grants  or  "  bonuses,"  in  all  (40,000,  from  the  township.  The  de- 
fendants deny  the  insufficiency  alleged,  and  state  that  their  lia< 
bility  ceased  at  the  expiration  of  seven  years  from  the  running 
of  the  trains,  which  term  had  expired.  Reply  as  to  this  res  judi- 
cata. The  claim  is  merely  a  contract  set  out,  and  a  statement  of 
its  infringement.  There  is  nothing  claimed  as  to  either  rescis- 
sion or  reformation. 

The  arguments  pressed  on  us  were  in  substance  that  the  de- 
fendants are  bound,  as  to  the  meaning  of  the  contract,  by  the 
speeches  and  statements  of  persons  in  defendants'  interest  in 
canvassing  for  votes,  and  to  influence  votes,  for  the  by-law.  I 
can  hardly  conceive  anything  more  dangerous  or  far  reaching  in 
its  evil  consequences,  than  to  insist  that  tn  construing  a  written 
contract  between  parties,  the  court  is  to  be  influenced,  or  rather 
guided,  in  its  decision  as  to  the  legal  meaning  of  the  terms  used, 
by  electioneering  speeches  uttered  ten  years  previously  in  can- 
vassing for  votes,  or  haranguing  from  hustings  as  to  the  adoption 
by  the  voters  of  any  public  contract  or  measure.  Few  by-laws 
requiring  the  sanction  of  the  ratepayers  would  stand  a  rigid  ap- 

filication  of  any  such  system  of  construction.     In  the  court  be- 
ow  the  case  was  not  decided  against  the  defendants  either  on 
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the  res  judicata  defence,  or  on  the  actual  legal  import  of  the 
contracts,  but  rested  very  much  on  alleged  speeches  and  repre- 
sentations. 

We  must  examine  the  contracts.    (The  learned  judge  read  the 
first  agreement  and  continued.)    This  agreement  is  plain  and 
explicit,  the  obligation  is  limited  to  the  seven  years 
during  which  the  stations  are  to  be  "well  and  suffi-     ,'i^^, 
ciently  kept  and  maintained,"     In  the  spring  of  1878 
the  defendants  applied  for  further  aid  from  the  township  to  en- 
able them  to  extend  the  road  from  Glencairn  to  Collingwood. 
The  second  agreement  was  dated  25th  May,  1878;  the  voting 
was  in  June,  1878.    The  road  appears  to  have  been  opened  about 
July,  1879. 

Avening  is  between  Glencairn  and  Collingwood,  and  the  addi- 
tional aid  was  required,  as  defendants  urged,  to  get  the  line  made 
from  Glencairn  to  Collingwood,  and  Avening  had  not  been  a 
station  till  1879.  (The  learned  judge  read  the  second  agreement 
and  continued.)  The  first  and  only  express  reference  to  the  first 
agreement  is  In  this  last  paragraph,  which  declares  that  the  route 
of  the  line  as  mentioned  and  defined  therein  may  be  deviated 
from  so  far  as  to  admit  placing  the  stations  at  the  points  men- 
tioned in  the  preceding  paragraph,  as  being  necessary  and  ex- 
pedient from  natural  and  engineering  difHculties,  and  the  de- 
fendants are  released  from  the  obligation  to  place  them  at  the 
points  mentioned  in  the  first  agreement,  and  "  the  places  herein 
defined  for  stations  shall  be  taken  to  be  in  substitution  for  the 
places  mentioned  in  such  former  agreement."  This  agreement 
was  made  before  the  time  named  for  the  seven  years  to  com- 


The  only  apparent  change  as  to  stations  is  as  to  locality ;  it 
seems  to  me  that  all  other  provisions  and  agreements  as  to  such 
stations,  apart  from  locality,  would  remain  unaffected.  The 
words  used  are  identical  in  each  as  to  "  erect,  build,  and  com- 
plete," etc.,  etc.,  down  to  the  words  "regular  way  stations."  It 
is  quite  true  that  the  covenant  as  to  erecting  the  stations  need 
not  necessarily  have  been  inserted  in  the  second  agreement,  a 
simple  provision  that  the  locality  was  to  be  changed  would  have 
sufRced.  Then  comes  the  provision  that  defendants  need  not 
erect  the  stations  at  the  former  point.  That  would  be  unneces- 
sary, if  an  express  change  of  locality  had  been  alone  mentioned. 
The  new  "places"  are  to  be  taken  in  substitution  for  the  "places" 
in  former  agreement.  If  there  had  been  a  special  provision  as 
to  lai^e  extra  accommodations  at  one  or  more  of  the  first  named 
stations,  I  think  the  township  would  hardly  have  considered 
that  a  change  in  its  locality  would  release  the  company  from 
providing  the  named  accommodation.  If  a  man  on  leasing  land 
had  contracted  to  build  a  bouse  and  maintain  it  in  good  repair 
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for  seven  years,  and  If  after  one  year  had  expired,  he  made  an 
agreement  with  his  landlord  to  change  the  locality  of  the  house  , 
to  another  point  on  the  premises  in  place  of  the  first  named 
point,  I  do  not  think  that  would  bind  him  to  maintain  it  beyond 
the  original  limit  of  time.  If  we  hold  the  seven  years'  limitation 
not  to  apply  to  the  second  agreement,  the  difficulty  remains  as 
to  whether  on  its  terms,  the  obligation  is  for  all  time.  Literally 
the  agreement  has  been  complied  with;  stations  were  erected, 
built,  completed,  and  established  at  the  named  points,  and  con- 
tinued there  for  a  number  of  years ;  and  as  to  the  station  in 
question,  it  is  still  maintained,  although  in  a  state  of  reduced 
efficiency. 

The  plaintifls  sought  to  strengthen  their  position  by  reference 
to  the  words  in  the  first  agreement,  "  Keep  and  maintain."  But 
this  is  followed  by  the  express  limitation  as  to  the  seven  years, 
and  must  be  subject  thereto.  Nothing  about  "maintaining," 
can,  I  think,  be  imported  into  the  second  agreement  without 
such  limitation.  Then  the  case  has  to  rest  on  "erect,  builds 
complete,  and  establish."  We  have  not  to  deal  with  an  illusory 
performance  of  the  contract,  such  as  the  mere  erection,  and  non- 
user  or  immediate  abandonment.  The  stations  have  been  used 
for  years.  I  am  of  opinion  that  the  words  "  erect,  build,  com- 
plete, and  establish "  do   not   involve   in   themselves  the  con- 

„„ .  ^  „^   tinuance  for  ever,  or  as  it  were  during  the  lifetime  or 

ud  ■■■■•  existence  of  the  undertakmg  as  a  runnmg  concern, 
uia"— Bibet  and  that  a  covenant  so  worded  is  in  a  case  like  the 
•fphns.  present  complied  with  by  the  erection  and  completion 
and  user  in  good  faith  thereof  for  a  number  of  years,  and  that  if 
it  be  sought  to  bind  a  company  for  perpetuity  or  a  distinct  term 
of  years  to  such  user,  apt  words  should  be  used  in  the  contract 
executed  by  both  parties,  and  that  in  our  construction  we  can- 
not import  into  it  conditions  not  comprised  in  the  words  used. 
We  have  been  favored  by  the  perusal  of  the  judgment  lately 
pronounced  by  Mr.  Justice  Strong  in  Bickford  v.  Town  of  Chat- 
ham. His  vigorous  language  on  this  point,  as  a  question  of  con- 
struction, clearly  shows  the  general  rule  to  be  observed — our 
view  of  the  law  in  our  judgment  in  that  case.  The  views  ex- 
pressed by  me,  and  also  by  Mr,  Justice  Patterson,  were  largely 
influenced  by  the  language  used  in  other  parts  of  the  contract 
from  which  we  sought  to  clothe  with  larger  meaning  the  bare 
words  of  the  undertaking  "to  construct." 

Lord  Selbome's  language,  in  Wilson  v.  Southampton  R.  Co^ 
L.  R.  9  Ch.  279,  may  be  applied  to  the  present  case  with  much 
force.  I  especially  notice  his  remarks  as  to  the  damages  to  be 
recoverable  in  an  action  for  not  performing  the  covenant  in  that 
case  :  "That  the  company  were  expected  to  use  it  is  very  prob- 
able, but  it  is  not  so  expresssd,  and  the  court  if  it  attempted  to 
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impose  on  the  company  anything  like  a  definite  obligation  as  to 
the  use  of  the  station,  would  not  be  executing  the  written  agree- 
ment, but  enlarging  it." 

The  plaintiffs'  counsel  cited  Wallace  v.  Great  Western  R.  Co., 
3  A,  R.  44,  in  this  court.  But  the  covenant  there  was  "  to  erect 
and  maintain  a  permanent  freight  and  passengerstation,"  Jessup 
V.  Grand  Trunk  R.  Co.,  7  A.  R.  128,  is  not  an  authority  of  gen- 
eral application,  turning  on  its  special  fact  as  to  land  granted  in 
■consideration  of  a  station  being  placed  on  it.  The  words  used 
included  "keep  and  maintain."  In  the  same  volume  is  reported 
Geauyeau  v.  Great  Western  R.  Co.,  3  A.  R.  412,  The  agree- 
ment stated  was  "to  establish  the  Western  terminus  and  depot, 
on  plaintiffs'  land,  Mr.  Justice  Patterson  leaned  strongly  against 
the  view  that  under  the  word  "  establish  "  there  was  the  meaning 
"maintain  and  use  for  ever"  (pp.  423-4).  His  language  as  to 
■construction,  is  very  applicable  here.  Moss,  C.J.,  said  he  re- 
frained from  expressing  any  opinion  on  the  meaning  of  the  word 
"  establish  "  as  he  rested  his  decision  on  other  grounds. 

I  see  nothing  in  this  particular  word  to  assist  us  in  inferring  a 
contract  for  any  protracted  user.  It  may,  perhaps,  assist  the 
argument  as  against  a  mere  illusory  erection  of  a  station,  and 
that  at  least  a  station  in  full  working  order,  in  use,  or  ready  for 
use,  would  be  implied.  There' was  a  station  set  up  and  estab- 
lished here  and  used  for  years.  Unless  we  hold  the  word  "  estab- 
lish" to  mean  permanent,  co-existent  with  the  existence  of  the 
railway,  I  see  nothing  in  it  to  help  plaintiffs.  Short  of  giving  it 
that  extended  meaning,  it  is  useless  on  tliis  point  for  decision. 

It  was  asked  what  consideration  did  plaintiffs  get  for  the  second 
$20,000.  The  answer  may  be  that  the  road  was  stopped  at  Glen- 
cairn  for  want  of  funds,  and  that  without  this  help  they  could 
not  get  the  line  through  Avening  and  the  other  points  to  Col- 
lingwood. 

On  the  whole  the  appeal  should  be  allowed,  and  plaintiffs'  bill 
dismissed. 

OSLER,  J.  A. — If  the  agreement  of  the  25th  May,  1878, 
stands  by  itself,  there  is  no  limitation  of  the  covenant  to  estab- 
lish regular  way  stations,  if  that  word  is  to  be  read  as  meaning 
to  maintain  permanently.  The  company  bind  themselves  not 
only  to  build,  erect,  and  complete  good  and  suffi- 
cient, and  suitable  station  buildings  for  passengers  ^t'"""'^ 
and  freight,  but  also  to  establish  at  each  of  the  places  specified 
regular  way  stations.  In  this  respect  the  language  is  identical 
with  that  of  the  agreement  of  the  igth  May,  1873,  In  the  latter 
agreement,  however,  the  word  "  establish  "  is  evidently  not  used 
as  equivalent  to  "  permanently  establish  "  or  "  fix  or  maintain 
permanently,"  but  merely  as  descriptive  of,  or  in  connection 
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with  the  character  of  the  station,  i.e.,  regular  way  stations. 
The  clause  which  follows  shows  that  it  was  employed  in  a  lim- 
ited sense,  providing  as  it  does  in  unequivocal  tenns  that  the 
company  shall  and  will  well  and  sufficiently  keep  and  maintain  the 
said  stations,  with  all  such  proper,  suitable,  and  necessary  build- 
ings as  the  business  done  at  the  stations  may  require  for  seven 
years  after  the  trains  shall  have  commenced  to  run  on  the  road, 
etc. 

The  object  of  the  second  agreement,  which  was  made  be- 
fore the  line  had  been  opened  or  completed,  was  first  and  prin- 
cipally to  change  the  sites  of  the  stations  as  specified  in  the 
former  agreement,  and  secondly  to  permit  the  company  to  de- 
viate from  the  line  of  route  therein  defined,  so  as  to  admit  of 
the  stations  being  located  at  the  new  sites.  The  first  agreement 
is  referred  to  for  the  purpose,  as  I  think,  of  showing  that  it  is 
not  varied  or  abandoned  except  in  these  particulars,  thus:  (i) 
The  route  of  the  line  defined  n  the  former  agreement  may  be 
deviated  from  to  such  an  extent  as  to  admit  of  the  stations,  that 
is,  the  five  stations  which  the  company  were  by  that  agreement 
required  to  build  on  the  Collingwood  section  of  the  line,  being 
placed  and  located  at  the  points  in  that  line  specified  in  the  new 
agreement,  instead  of  the  old  ;  (2)  It  is  declared  that  it  shall  not 
be  incumbent  on  the  company  to  erect  stations  at  the  places 
mentioned  in  the  former  agreement,  but  that  the  places  defined 
for  stations  in  the  new  agreement,  shall  be  taken  to  be  in  substi- 
tution for  the  places  mentioned  in  the  former.  This  was  an  en- 
tirely unnecessary  provision  if  the  two  agreements  were  not  to 
be  read  together,  for  the  line  of  route  being  varied,  the  former 
agreement  as  to  placing  the  stations  on  the  line  therein  defined 
became  impossible  of  performance. 

I  see  no  reason  for  giving  to  the  word  "  establish  "  in  the  sec- 
ond agreement  a  larger  meaning  than  the  parties  had  already 
given  to  it,  or  for  thinking  that  the  plaintiffs  meant  to  incur  the 
jsTMBuu  risk  of  abandoning  their  clear  riglit  of  having  the 
'"'!ot*i  u  stations  kept  and  maintained  as  such  for  seven  years, 
■tatioiiftir  The  construction,  in  short,  which  I  place  upon  the 
HtM  jt»n.  second  agreement  is,  that  the  five  stations  which,  by 
the  first  agreement  the  company  contracted  to  erect,  build,  com- 
plete, and  establish,  were  to  be  so  erected,  built,  completed  and 
established  at  the  places  substituted  by  that  agreement  for  those 
mentioned  in  the  first  agreement ;  the  line  of  route  of  the  rail- 
way being  deviated  so  far  as  was  necessary  to  carry  that  out. 
Having  established  the  stations  and  kept  and  maintained  them 
for  the  seven  years  mentioned  in  the  first  agreement,  I  think  the 
agreement  has  been  fulfilled,  and  that  their  obligation  is  at  an 
end, 

I  entirely  concur  in  the  view  that  the  evidence  of  representa- 
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tions  or  statements  made  as  to  the  meaning  of  the  second  agree, 
ment,  in  canvassing  the  electors  and  working  up  public  ^^_ 
sentiment  in  favor  of  the  hy-law,  was  improperly  uai 
admitted.  The  agreement  had  been  executed.  No  "** 
case  is  made  on  the  pleadings  or  evidence  for  rectification  on 
the  ground  of  mistake,  and  the  meaning  of  the  agreement  can- 
not be  controlled  or  varied  or  explained  by  what  canvassers  or 
orators,  on  behalf  of  the  railway,  may  have  said  as  to  their  un- 
derstanding of  its  effect. 

The  decree  in  the  former  suit  between  these  parties  is  set  up 
as  showing  that  the  construction  of  the  agreements  is  res  Judi- 
cata. It  is  not  pleaded  in  the  statement  of  claim,  though  I  do 
not  rest  upon  that.  It  is  a  consent  decree  based  upon 
the  two  agreements  which  are  set  out  in  the  bill.  As  ^ji°^^ 
the  first  agreement  was  relied  on  in  that  suit  by  the 
plaintiffs,  and  the  seven  years  had  but  just  begun  to  run,  the  right 
of  the  plaintiffs  to  relief  upon  the  footing  of  that  agreement  was 
clear.  The  second  was  necessarily  set  out  in  the  bill  to  show 
the  change  in  the  location  of  the  stations,  but  the  plaintiffs 
might  have  relied  upon  it  alone,  alleging  their  present  view  of  its 
meaning,  if  they  had  desired  to  obtain  the  opinion  of  the  court 
as  to  the  obligation  of  the  defendants  to  maintain  or  Ifcep  up 
the  stations  forever.  Having  pleaded  and  relied  upon  the  first 
agreement,  it  was  only  necessary  to  decide,  and  we  cannot  see 
that  anything  more  was  decided  than  that  the  company  were,  as 
things  then  stood,  under  the  two  agreements,  bound  to  keep  and 
maintain  the  stations  then  in  question.  It  is  impossible  to  say 
that  the  judgment  is  a  declaration  of  an  unqualified  liability  for 
all  time  under  the  second  agreement,  and  if  it  proceeds  at  all 
upon  the  first,  as  it  unquestionably  does,  its  binding  force  must 
be  controlled  by  the  limitation  prescribed  in  that  agreement. 

Burton  and  Maclennan,  JJ.A.,  concurred. 

Appeal  allowed  with  costs. 

Statlont— Agroemsntt  to  Influence  Location  of. — Contracts  by  which 
officers  or  other  persons  supposed  to  be  influential  with  the  company 
undertake  for  a  consideration  to  secure  the  location  of  stations,  etc.,  at  a 
^rticular  place,  arc  against  public  policy  and  void.  Louisville,  N.  A.  & 
C.  R.  Co.  v.  Sumner  (Ind.),  24  Am.  &  Eng.  R.  Cas.  641 ;  Berryman  v.  Cin- 
cinnati Southern  R.  Trustees.  14  Bush.  (Ky.)  755;  Fuller  v.  Dame,  18 
Pick.  (Mass.)  472  ;  Linder  v.  Carpenter,  62  111.  309 ;  Bestor  v.  Wathen,  60 
III.  138;  Woodstock  Iron  Co.  w.  Richmond  &  D.  Extension  Co.  (U.S.), 
ante,  p.  683.  Thus  contract  to  pay  the  director  of  a  railroad  who  owns  and 
controls  the  greater  part  of  its  stock,  asum  in  consideratron  of  his  causing 
the  line  of  road  to  be  located  on  a  certain  route  and  a  depot  to  be  built  at 
a  certain  place  instead  of  adopting  another  shorter  route  then  surveyed,  is 
invalid.     Holladay  w.  Patterson,  5  Or.  177. 

But  a  contract  to  pay  a  sum  of  money  to  one  who  should  present  a 
petition  or  proposition  to  the  directors  of  a  company  for  the  location  of  a 
depot  on  certam  land,  the  money  to  be  paid  on  location  of  the  depot  and 
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completion  of  the  road,  is  not  void  as  against  public  policy,  nntess  it  ap- 
pears that  sinister,  eitraneous,  or  corrupting  influences  were  brought  to 
bear  upon  the  company  to  induce  the  location.    Workman  v.  Campbell, 

46  Mo.  305. 

Same— Validity  of  Contract!  to  Locate  in  Particular  Placa, — Railroad 
companies  have  unlimited  power  to  locate  theirdepots  for  the  best  interest 
of  the  community  and  of  the  road,  even  though  a  money  consideration  be 
paid  therefor,  but  they  cannot  make  a  matter  of  commerce  of  them  as  a 
punishment  to  a  non-subscribing  town.  CuTTie»,  Natchez,  J.  4  C.  R.C0. 
(Miss.),  20  Am,  &  Eng.  R.  Cas.  303. 

An  agreement  between  an  individual  and  a  railway  company  for  the 
location  of  a  station  or  depot  at  a  particular  place,  in  consitteration  of  a 
donation  of  money  or  property  to  the  corporation,  is  valid  if  made  without 
any  restriction  or  pronibition  against  any  other  location  (Louisville.  N. 
A.  4  C.  R.  Co.  V.  Sumner  <Ind.).  24  Am.  &  Eng.  R.  Cas.  641  ;  McClure  v. 
Missouri  Riv.,  F.  S.  &  G.  R.  Co.,  9  Kan.  377),  and  without  any  atipulaLion 
that  the  company  should  deflect  from  its  intended  route  (Atchison,  T. 
&  S.  F.  R.  Co.  V.  Jefferson  Co.,  zi  Kan.  329);  and  a  company  may  bind 
itself  to  maintain  perpetually  a  depot  at  a  particular  place.  International 
&  G.  N.  R,  Co.  V.  Dawson,  61  Tex.  260. 

But,  on  the  other  hand,  it  has  been  held  that  a  conveyance  of  land  to  a 
railroad  company  lor  purposes  of  speculation  in  consideration  of  the 
location  of  a  freight  and  passenger  depot  upon  the  line  of  the  grantor,  is 
void  as  against  public  policy  if  there  is  no  evidence  that  the  land  was 
intended  to  be  used  for  the  general  business  of  locating,  constructing, 
managing,  and  operating  a  road.  Pacific  R.  Co.  v.  Secly,  45  Ma.  20;. 
The  court  appears  to  have  decided  this  case  upon  the  ground  that  such 
an  agreement  miglit  be  induced  by  prospects  of  mere  gain,  and  that  thus 
the  general  welfare  of  the  public,  to  serve  whicli  thecharter  of  the  company 
was  granted  in  part  at  least,  might  be  sacrificed  to  subserve  mere  private 
inter^stt. 

It  b  the  duty  of  a  railroad  company  to  furnish  reasonable  depot  facilities 
for  the  accommodation  of  the  public,  and  acontract  in  contravention  of  this 
duty  is  against  public  policy  and  void,  St.  Joseph  &  D.  C.  R.  Co.w,  Rj-an, 
II  Kan.  602.  Accordingly,  the  following  contracts  have  been  held  to  be 
invalid,  viz. :  a  contract  not  to  locate  a  station  at  a  place  where  the 
demands  of  business  or  concentration  of  population  may  at  some  future 
time  require  it  (Louisville,  N.  A.  4  C.  R.  Co.  v.  Sumner  (Ind.),  24  Am. 
&  Eng.  R.  Cas.  641);  a  contract  that  the  station  and  depot  erected  on 
lands  donated  shall  be  the  only  one  in  the  city  (Williamson  t,  Chicago, 
R.  I.  &  P.  R.  Co.,  53  Iowa,  126 :  Marsh  v.  Fairbury.  P.  &  N.  W.  R.  Co..  64 
111.  414) :  and  a  contract  not  to  h;ive  or  use  a  depot  within  three  miles  of  a 
particular  point  (St.  Louis,  J.  &  C,  R.  Co.  v.  Mathers.  71  III.  592;  Samef^. 
Same  (III.).  9  Am.  &  Eng.  R.  Cas.  600 ;  St.  Joseph  &  D.  C.  R.  Co.  v.  Ryan. 
II  Kan.  602).  But  in  \fahaska  County  R.  Co.  ».  Des  Moines  Val.  R.Co.. 
28  Iowa,  437,  a  stipulation  made  by  a  railroad  company  which  had  partly 
constructed  its  road,  that  another  company  to  which  the  road-bed  was 
conveyed  should  allow  "  but  one  other  depot "  between  certain  points, 
was  treated  as  valid  by  both  court  and  counsel  without  raising  any  question. 
And  it  has  been  held  that  a  subscription  to  the  stock  of  a  railroad  com- 
pany is  not  invalid  because  it  is  payable  on  condition  of  the  location  of  a 
depot  in  a  particular  part  of  a  town  through  which  the  road  is  to  pass. 
Racine  County  Bank  v.  Ayres,  12  Wis.  570. 

But  while  it  would  appear  that  a  contract  that  a  depot  should  not  be 
built  at  or  near  some  particular  town  or  city  for  the  space  of  one  year  is 
illegal,  the  court  cannot,  without  knowing  the  facts,  determine  as  matter 
C  to  build  a  d'.;pot  at_a  particular  place,  not  8 
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town  or  city,  for  the  space  oF  one  year  only,  would  be  against  public  policy. 
Tucker  v.  Alien,  i6  Kan.  312. 

The  parties  to  a  contract,  which  is  illegal  because  of  a  stipulation  that 
no  oilier  depoi'should  be  erected,  are  in  pari  delicto,  and  the  court  will 
not  interfere  to  protect  the  rightsof  either.  Williamson  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  53  Iowa,  136;  St.  Louis.  J.  &  C.  R.  Co.*.  Mathers  (IIl.J,  9  Am. 
&  Eng.  R.  Cas.  600.  Thus,  an  action  for  damages  for  breach  of  the  condi- 
tion cannot  be  maintained.  Williamson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  53 
Iowa,  126.  Nor  where  lands  have  been  conveyed  to  the  company  in  con- 
sideration of  such  a  contract,  will  the  court  direct  a  reconveyance  on  the 
occurrence  of  a  breach.  St.  Louis,  J.  S  C.  R.  Co.  v.  Mathers,  ji  111.  593. 
And  where  the  owner  of  lots  conveyed  the  same  in  trust  for  the  benefit  of 
a  railroad  company  in  consideration  of  the  illegal  agreement  of  the  com- 
pany not  to  establish  any  depot  or  station  within  three  miles. of  a  certain 
place  on  its  roiid,  and  the  trustee  afterwards  reconveyed  the  property  back 
to  the  grainor,  it  was  held  that  the  company  could  not  maintain  a  bill  to 
have  the  lots  sold  for  its  benefit  and  have  the  same  again  conveyed  to  the 
trustee  for  its  benefit.  St.  Louis,  J.  &  C.  R.  Co.  v.  Mathers  (III.),  9  Am.  ft 
Eng.  R.  Cas,  600. 

Same— Parol  Testimony  to  Establiih  Condition  in  Conveyance  of  Landt.— 
Parol  evidence  is  not  admissible  to  prove  that  a  conveyance  of  Uind  for 
right  of  way  was  granted  upon  condition  subsequent  of  the  erection  i>f 
a  depot  at  a  certain  point.  Galveston,  H.  ft  S.  A.  R.  Co.sy.  Pfeuffer  (Tex.). 
II  Am.  ft  Eng.  R.  Cas.  373.  But  it  has  been  held  that  where  the  owner 
of  land  relea.scs  for  one  dollar,  to  a  railroad  companv,  the  right  of  way 
through  his  land,  and  sells  it  a  lot  on  which  to  erect  a  depot,  he  may.  in  an 
action  against  the  company  tor  not  erecting  the  depot,  snow  by  parol  evi- 
dence that  its  erection  was  the  consideration  for  ilie  release.  Watterson 
V.  Allegheny  Val.  R.  Co.,  74  Pa.  St.  208.  So,  too.  where  a  deed  of  land 
to  a  railroad  company  reciting  a  consideration  of  one  dollar,  conveys  one 
parcel  "  only  for  depot  and  other  railway  purposes"  and  another  parcel 
adjoining  "  for  a  railway,"  parol  evidence  that  no  money  was  paid  for  the 
land,  and  that  the  only  consideratiou  (or  the  conveyance  wa.s  the  condition 
that  the  railway  depot  should  be  erected  on  the  land,  is  properly  admitted 
in  an  action  of  ejectment  to  recover  possession,  for  the  purpose  of  aiding 
in  the  constructl^on  of  the  deed.     Horner  v.  Chicago,  M.  ft  St.  P.  R.  Co., 

38  Wis.  165. 

Same — Nature  of  Stipulations  In  Conveyances.-- A  stipulation  in  a  con- 
veyance of  lands  that  a  depot  should  be  erected  on  the  premises  con- 
veyed is  usually  construed  as  a  condition  subsequent,  and  not  as  a 
covenant.  A  stipulation  in  a  deed  in  these  terms.  "  priiirided  a  depot  is 
permanently  located  within  one  half  mile  west  of  the  town  of  S.,"  js 
a  condition  subsequent,  and  upon  a  breach  thereof,  the  estate  con- 
veyed by  the  deed  is  defeated,  Taylor  v.  Cedar  Rapids  &  St.  P.  R. 
Co.,  25  Iowa.  371.  Wliere  a  deed  of^land  conveys  one  parcel  "  only  for 
depot  and  other  railroad  purposes,"  and  another  parcel  adjoining  the 
same  "for  a  railway, '  the  words  specifying  the  purposes  for  which  the 
grants  were  made  must  be  construed  as  conditions  subsequent:  but  a 
breach  of  the  condition  as  to  one  parcel  works  a  forfeiture  only  of  that 
parcel,  and  not  of  both.  Horner  i/,  Chicago,  M.-&  St.  P.  R.  Co.,  38  Wis. 
165.  The  following  clause  coming  after  the  description  and  preceding  the 
habendum  in  a  deed  to  a  railroad  company,  "  but  this  conveyance  is  made 
upon  the  express  condition  that  said  railway  company  shall  build,  erect, 
and  maintain  a  depot,  or  station-house,  on  the  land  herein  described."  etc,, 
was  held  to  be  an  express  condition  subsequent  in  Blanchard  v.  Detroit, 
L.  ft  M.  R.  Co..  31  Mich.  42.  Wliere  a  deed  recites  that  it  is  made  ■'  in 
consideration  of  the  suiu  of  one  dollar,  and  the  permanent  location  of 
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depot  on  grounds  conveyed,"  the  grantee  therein  does  not  undertake  any 
|>ersonaI  obligation  to  permanently  maintain  a  depot,  and  the  stipulation 
IS  only  a  condition  subsequent.  Close  v.  Burlington,  C.  R,  &  R  R.  Co. 
(Iowa),  17  Am.  &  Eng.  R.  Gas.  33, 

Accordingly,  such  c 
.he  grantee  in  the  dee 
4z);  and  tlie  grantor's  remedy  is  by  re-entry  for  breach  of  the  conditicHt 
subsequent.  Close  v.  Burlington,  C,  R.  &  N.  R.  Co.  (Iowa),  17  Am.  & 
Ens.  k.  Caa.  33. 

But,  on  the  other  hand,  it  has  been  held  that  where  the  grantor,  in 
consideration  of  $25,  and  the  building  of  the  railroad,  conveyed  to  a 
company,  its  successors,  or  assigns  forever,  in  fee  simple,  the  right  of  way 
through  his  iand,  and  added  in  the  deed  the  following  words:  "It  is 
hereby  agreed  and  undersLOod  a  depot  and  station  is  to  be  located  and 
given  to  saiW  Osborne  Reeves,  on  the  land  or  strip  above  conveyed,  to  be 
permanently  located  for  the  benefit  of  said  Osborne  Reeves  and  his  assigns, 
and  to  be  used  for  the  genera!  purposes  of  the  railroad  company,"  the 
grantee  by  accepting  such  deed,  entered  into  a  covenant  to  comply  with 
Its  terms,  and  this  covenant  ran  with  the  land  and  was  obligatory  upon 
the  purchaser  of  the  property  and  franchises  of  the  grantee.  Geoi^a  S. 
R.  Co.  V.  Reeves  (Ga.),  1 1  Am.  &  Eng.  R.  Gas.  333. 

In  Hubbard  v.  Kansas  City,  St.  J.  &  C.  V.  R.  Co..  63  Mo.  68.  an  owner 
of  land  executed  a  writing  granting  to  the  company  a  right  of  way  over 
his  land,  which  contained  this  clause,  "depot  to  be  erected  in,"  etc.,  and 
h  was  held  that  this  did  not  amount  to  a  condition,  and  that  the  railroad 
company  having  taken  the  right  of  way  and  failed  to  erect  a  depot,  the 
grantor's  only  remedy  was  an  action  for  obtaining  land  under  false  pre- 
tenses, in  which  the  measure  of  'damages  would  be  the  value  of  th«  land 
taken. 

In  Pipkin  v.  Long  Island  R.  Co.,  2  Barb.  Ch.  (N.  Y.)  2II.  the  court 
treated  the  condition  as  creating  an  easement  or  servitude.  In  that  case, 
an  agreement  was  made  by  a  railroad  company  with  a  person  owning  land 
adjacent  to  the  railroad  to  establish  and  maintain  a  permanent  turnout 
track  and  stopping  place  at  a  particular  point  in  the  neighborhood  of  his 
property,  and  to  stop  the  freight  trains  and  passengercars  of  the  company 
there.  It  was  held  that  this  was,  in  substance,  the  grant  of  an  easement 
or  servitude,  which  is  to  be  binding  upon  the  property  of  the  company,  as 
the  servient  tenement,  for  the  benefit  of  the  owner  of  such  adjacent  prop- 
erty and  his  successors  in  his  estate,  and  such  agreement  to  be  valid  must 
be  in  writing. 

Where  an  agreement  is  made  with  a  railroad  company  by  which  a  land- 
owner is  to  convey  certain  lots  to  the  company,  and  the  company  agrees 
t6  erect  a  depot  thereon,  which  would  have  oeen  of  advantage  to  Other 
property  of  the  land-owner,  the  conveyance  of  the  lots  is  a  condition 
precedent  without  the  performance  of  which  the  land-owner  could  not 
maintain  an  action  for  damages  for  failure  to  erect  a  depot.  Sayrew.  New 
York  &  H.  R,  Co,,  3  Duer  (N,  Y.l,  54. 

Sams— Subscriptions  Conditioned  upon  Location  of.'A  contract  by  which 
the  subscribers  bind  and  obligate  themselves  to  subscribe  to  the'capiial 
stock  of  a  railroad  company,  one  half  of  the  subscription  to  be  paid  in  six 
months  and  one  half  in  twelve  months  from  the  date  of  the  subscription, 
on  condition  that  a  depot  is  located  on  certain-  lands,  and  which  narrates 
that  the  subscription  is  made  to  comply  with  the  terms  on  which  the 
directors  of  the  company  have  made  the  location  of  the  depot  on  said 
land,  is  a  subscription  in  prasenti  and  not  a  mere  ^reement  to  subscribe 
in  future,  and  becomes  absolute  upon  the  location  of  the  depot  at  the 
designated  place.     North  Missouri  R.  Co.  v.  Miller,  31  Mo.  19.     A  con- 
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dition  in  the  subscription  of  a  town  to  the  stock  of  a  company  that  the 
road  "shall  be  built  through  the  town  on  the  line  as  run  by  the  engineer 
with  a  suitable  depot  for  the  convenience  of  the  public,  Is  a  condition 
subsequent  and  will  not  defeat  the  right  to  collect  the  assessments  before 
the  performance*  o(  the  contract.  Belfast  &  M.  L.  R,  Co,  v.  Brook,  60 
Me.  568.  Where  a  subscription  was  ma.de  for  stock  in  a  railroad  company 
payable  at  such  times  and  in  such  instalments  as  the  directors  might 
prescribe,  provided  the  road  is  "  permanently  located"  on  a  given  route, 
and  that  a  "  freight-house  and  depot  be  built "  at  a  point  named,  the  sub- 
scription became  absolute  on  the  permanent  location  of  the  road,  and  the 
provision  in  relation  to  the  erection  of  the  buildings  was  a  stipulation 
merely,  and  its  performance  was  not  a  condition  precedent  to  the  right  to 
collect  the  amount  of  the  subscription.  Chamberlain  v.  Painesville  &  H-. 
R.  Co.,  15  Ohio  St.  225. 

An  alteration  in  the  charter  of  a  company  by  which  one  half  of  the  pro- 
posed line  is  to  be  built  by  another  company,  is  sufficient  to  avoid  a 
promissory  note  given  in  consideration  of  the  location  of  the  depot  of  the 
original  company  in  a  certain  city.  Carlisle  v.  Terre  Haute  &  R.  R.  Co., 
6  Ind.  316. 

Sam« — P«rformance  of  ContraeU  to  Locato. — The  erection  of  buildings 
without  providing  the  necessary  agents  and  employees  at  a  station  is  not 
a  compliance  with  an  agreement  to  erect,  maintain,  and  equip  a  permanent 
freight  and  passenger  station  at  a  certain  village.  Township  of  Wallace 
V.  breat  Western  R.  Co.,  25  Grant  Ch.,  U.  C.  86;  s.  c,  3  Out.  App,  44. 

Where  a  conveyance  of  land  to  a  railroad  company  is  made  on  condition 
that  it  should  make  the  village  of  C.  a  station,  and  the  company  makes 
C  a  station,  but  locates  its  depot  about  one  quarter  of  a  mile  from  the 
town  plat,  there  Is  a  sufficient  compliance  with  the  condition  of  the  deed. 
Jenkins  v.  Burlington  &  M,  R.  R.  Co.,  29  Iowa,  255.  An  express  condi- 
tion in  a  note  payable  to  a  railroad  company  "  that  a  depot  be  constructed 
within  80  rods  of  the  present  town  of  W."  is  not  fulfilled  by  the  building 
of  a  depot  within  80  rods  of  the  limits  of  the  town  as  extended  after  the 
note  was  given.  Davenport  &  St.  P.  R.  Co,  v.  Rogers,  39  Iowa,  298.  The 
building  of  a  side  track  wliich  was  operated  as  such,  and  a  depot  thereon. 
at  a  place  within  a  mile  of  the  post-office  of  a  certain  town,  isasubsiantial 
compliance  with  a  stipulation  in  a  contract  to  aid  the  construction  of  a 
railroad,  that  the  company  build  a  depot  and  open  its  road  to  a  point 
within  one  mile  of  the  post-office,  even  though  the  main  track  of  the  road 
was  not,  nor  was  the  whole  of  the  depot  building,  within  the  mile.  Cedar 
Falls  &  M.  R.  Co.  V.  Rich.  33  Iowa,  113.  The  construction,  on  the  lands 
conveyed,  of  a  warehouse  for  the  accommodation  of  the  public  doing  busi- 
ness on  the  road  and  of  facilities  for  loading  and  unloading  live  stock, 
coal,  and  lumber,  is  a  sufficient  compliance  with  the  condition  of  the  con- 
veyance of  the  lands  that  they  should  be  occupied  for  the  western  part  of 
the  company's  depot  grounds  on  the  pan  of  the  usual  buildings  erected 
thereon,  although  the  principal  buildings  have  been  erected  by  the  com- 
pany at  a  distance  of  40  rods  east  of  the  lands  conveyed.  Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  V.  Rose,  24  Iowa,  219. 

A  railKad  company  covenanted  with  a  land-owner  that  a  piece  of  the 
land  purchased  should  forever  thereafter  be  used  as  a  first-class  station. 
The  railway  company  was  afterwards  made  part  of  a  company  operating  a 
much  longer  line,  Twenty-oneyears after  the  date  of  the  conveyance  the 
land-owner  filed  a  bill  to  compel  the  company  to  build  a  larger  station 
and  to  stop  all  the  trains  at  that  station.  Held,  that  as  the  existing  station 
had  not  been  objected  to  and  had  remained  for  many  years,  and  as  it  did 
not  appear  that  the  passengers  were  numerous,  the  court  would  not  compel 
the  erection  of  a  larger  station,  but  that  as  many  trains  as  stopped  at  any 
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other  station  between  the  termini  of  the 
express,  and  special  trains,  must  stop  at 
eastern  R.  Co..  L,  R.  s  Ch.  525. 

Where,  by  the  terms  of  a  contract  granting  to  a.  railroad  company  cer- 
tain franchises,  the  company  were  to  build  or  allow  "but  one  other 
depot "  between  certain  points,  it  was  lieid  that  a  station  at  a  qqbI  bank 
where  trains  merely  stopped  to  take  or  leave  cars  connected  with  this 
train  was  not  a  depot  within  the  meaning  of  the  contract.  Mahaska 
County  R.  Co.  v.  Des  Moines  Val.  R.  Co..  28  Iowa.  437. 

When,  by  the  terms  of  3  contract,  the  station  is  to  be  located  within  a 
certain  distance  of  a  point,  it  would  appear  that  tiie  distance  should  be 
measured  by  a  direct  tine  rather  than  by  the  nearest  travelled  route. 
Cedar  Rapids  &  M.  R.  Co.  v.  Rich,  33  Iowa,  113. 

Where  real  estate  is  conveyed  to  a  railroad  company  "  for,  and  in  con- 
sideration of  the  permanent  location  and  construction  of  a  depot  of  said 
railroad"  thereon,  and  such  depot  is  constructed  upon  said  land  but  a 
subsequently  removed,  the  removal  constitutes  a  breach  of  the  implied 
condition  subsequent  in  the  deed  and  the  lands  revert  to  the  grantor. 
Indianapolis,  P.  &  C.  R.  Co.  v.  Hood,  66  Ind.  580.  A  deed  declared  that 
the  lands  conveyed  were  deeded  "expressly  for  the  use  and 'purpose  of 
depot  grounds.''  and  that  in  ciiae  of  failure  "to  erect  buildings  and  occupy 
said  ground  fur  the  use  and  purpose  above  mentioned  "  the  ground  should 
revert  back  to  the  donors.  //e!d,  that  the  condition  was  fulfilled  by  erect- 
ing a  depot  and  maintaining  it  upon  the  land  for  a  reasonable  time  only : 
that  the  use  of  the  land  for  the  specified  purpose  for  a  period  of  thirty 
years  was  a  substantial  compliance  with  the  condition  ;  and  that,  on  cesser 
of  the  use  after  that  time,  the  land  did  not  revert.  Jefiersonviiic,  M.  &  I. 
R.  Co.  V.  Barbour  (Ind.),  14  Am.  &  Eng.  R.  Gas.  466.  The  court  dis- 
tinguished this  case  from  Indianapolis,  P.  &  C.  R.  Co.  v.  Hood,  66  Ind. 
580.  on  the  ground  that  in  the  latter  case  it  was  apparent  from  the  terms 
of  the  conveyance  that  the  use  of  the  lands  was  intended  to  be  permanent. 
In  Jessup  V.  Grand  Trunk  R.  Co.,  28  Grant  Ch.  (U.  C.)  583,  it  was  held 
that  when  land  has  been  conveyed  to  a  railroad  company  "  in  considera- 
tion of  the  company  placing  the  5ta.tioi]  for  P.  upon  his  land."  and  the 
station  has  been  built  and  maintained  for  over  20  years,  the  grantor  is  en- 
titled, upon  the  removal  of  the  station  to  a  point  a  mile  and  a  half  away, 
to  damages,  or  a  restitution  of  the  land. 

IF  a  company,  which  hns  agreed  to  erect  and  maintain  a  permanent 
freight  and  passenger  station  at  a  certain  point,  leases  its  line  to  another 
company  which  agrees  10  equip,  maintain,  and  work  the  line,  the  agree- 
ment to  maintain  the  station  is  binding  upon  the  lessee.  Township  of 
Wallace  v.  Great  Western  R.  Co.,  25  Grant  Ch.  (U,  C.)  86;  8.  c,  3  Ont. 
App-  44- 

Same  —Fraud  on  Part  of  Company.^A  statement  that  1 2  acres  were  re- 
quired for  depot  purposes  is  not  sufficient,  in  the  absence  of  evidence 
that  it  was  mnde  with  fraudulent  intent,  to  avoid  a  conveyance  of  that 


quantity  of  land  granted  in  consideration  of  the  location  of  a  depot,  al- 
though in  point  oT  fact  only  three  acres  were  required  and  actually  used. 
Jones  V.  St.  Louis,  K.  C.  &  N.  R.  Co.  (Mo.),  20  Am.  &  Eng.  R.  Cas.  371. 


Where  a  railroad  company,  for  the  purpose  of  compelling  a  land-owner 
to  convey  to  it  certain  riparian  rights,  threatened  to  remove  its  depot,  and 
the  land-owner  thereupon  conveyed  the  riparian  rights  in  question  upon 
the  condition  that  the  location  of  the  depot  should  not  be  changed,  and 
the  company  thereafter  refused  to  do  business  at  such  depot  except  a  cer- 
tain street  was  closed,  and  induced  a  mortgagee  of  plaintiff's  premises  to 
foreclose  and  sell  for  the  purpose  of  defeatmg  plaintiff's  claim  to  damages 
for  failure  to  maintain  the  depot  in  terms  of  the  contract,  the  plaintiff  has 
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a  cause  of  action  in  tort,  and  may  prove  the  agreement  to  restore  the 
depot  and  its  breach  ;  that  the  restoration  would  have  greatly  enhanced 
the  value  of  plaintifi'spropeny  ;that  the  defendant  procured  and  instigated 
a  foreclosure  sale  ;  and  also  the  declarations  of  defendant's  officers  as  to 
the  reasons  for  refusing  to  restore  the  depot.  Rich  v.  New  York  Cent.  & 
H.  R.  R.  Co.  (N.  Y.),  II  Am.  &  Eng.  R:  Cas.  594. 

Same — Remedy  of  Qrantor  of  Landi. — Where  land  was  donated  upon 
condition  subsequent  of  the  permanent  location  of  a  depot  upon  the 
ground,  and  after  its  erection  and  destruction  by  fire  the  company  con- 
veyed the  premises  to  another  company,  which  failed  to  rebuild,  but  lo- 
cated its  depot  elsewhere,  the  grantors  cannot  recover  damages  for  the 
breach  of  the  condition,  but  they  are  entitled  to  redelivery  of  notes  given 
by  them  as  an  extra  consideration  for  the  erection  of  the  depot,  and  to  a 
release  by  the  company  of  its  right  to  the  land.  Close  v.  Burlington,  C 
R.  &  N.  R.  Co.  (Iowa).  17  Am.  &  Eng,  R.  Cas.  33.  When,  by  the  terms  of 
a  deed  conveying  land,  it  is  to  be  used  for  depot  purposes  alone,  the  rem- 
edy of  the  grantor,  in  the  event  of  its  being  devoted  to  other  purposes,  is 
by  re-entry,  and  not  by  suit,  to  set  aside  the  deed.  Jones  v.  St.  Louis,  K, 
C.  &  N.  R.  Co.  (Mo.).  20  Am.  &  Eng.  R.  Cas,  371. 

If  the  company  fails  to  fulfil  a  written  agreement  to  construct  a  side 
track,  depot,  and  station  buildings  on  the  premises  of  the  land-owner,  the 
land-owner  can  at  once,  upon  breach  of  tiic  contract,  bring  hisaction  at 
taw  for  damages  against  the  railway  company,  and  need  not  resort  to  stat- 
utory proceeding  to  have  compensation  for  the  right  of  way  assessed. 
Kansas  Pac.  R.  Co.  v.  Hopkins,  18  Kan.  494. 

A  company  agreed  for  valuable  consideration  with  a  land-owner  to  con- 
struct a  station  oh  certain  lands  which  they  had  bought  from  him.  The 
agreement  contained  no  further  description  of  the  station,  nor  any  stipu- 
lations as  to  the  use  of  it.  The  company  having  refused  to  erect  a  station 
at  the  specified  place,  and  substituted  one  at  a  distance  of  two  miles,  held, 
that  specific  performance  of  the  contract  was  properly  refused,  and  that 
the  plaintiff  ought  to  be  left  to  his  remedy  by  action  lor  damages.  Wil- 
son V.  Northampton  &  B.  J.  R.  Co,,  L.  R.  9  Ch.  a79- 

The  company  having  failed  to  erect  a  depot  in  terms  of  the  condition  in 
a  deed  conveying  lands,  the  grantor  tilea  a  bill  charging  that  no  depot 
building  had  been  erected  ;  alTeging  the  width  of  the  land  occupied  by, 
and  necessary  for  the  operation,  of.  the  road,  and  seeking  to  recover  that 
portion  of  the  land  not  required  for  the  operation  of  the  road  ;  "wherefore 
the  plaintiff  prays'  that  the  court  adjudge  said  land  to  have  reverted  to  the 
plaintilT;  tliat  said  deed  be  declared  void;  that  plaintiff  have  possession 
thereof;  and  for  judgment  for  his  costs,  and  all  proper  and  general  relief." 
Held,  that  as  the  petition  set  forth  an  action  for  the  partial  rescission  of 
the  contract,  while  the  prayer  was  for  a  complete  rescission,  the  relief 
sought  was  inconsistent  with  the  petition,  and  the  action  must  be  dis- 
missed.    Crow  V.  Owensboro  &  N.  R.  Co.  (Ky.),  17  Am,  &  Eng.  R.  Cas, 

A  bill  in  equity  will  lie  to  restrain  a  breach  of  a  contract  by  which  a 
company  has  agreed  for  a  sufficient  consideration  to  stop  all  trains  at  a 
particular  station.     Lindsay  v.  Great  Northern  R.  Co..  17  Jur.  522. 

Sams — Measure  of  Damages  in  Case  of  Breach. — Where  the  company  has 
failed  to  locate  a  depot  in  terms  of  its  contract  with  an  individual  who  do- 
nated land  to  it.  the  measure  of  damages  is  the  loss  of  the  increased  value 
which  would  have  resulted  to  the  property  adjoining  if  the  depot  had  been 
located  and  hiaintained  (Louisville,  N,  A.&C.  R.  Co.  f.  Sumner  (Ind.),  24 
Am.  S  Eng.  R.  Cas.  641 ;  Watierson  -v.  Allegheny  Val.  R.  Co.,  74  Pa,  St. 
208 ;  West  Chester  &  P,  R.  Co,  v.  Broomall  (Pa,).  26  Am.  &  Eng.  R.  Cas. 
591)-  but  not  prospective  profits  of  business  to  be  engaged  in  by  the  plain- 
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tiff.  Watteraon  v.  Alkifheny  Val.  R.  Co.,  74  Pa.  St.  308.  But  it  would 
appear  that  where  a  railroad  company  has.  pursuant  to  an  agreement  with 
a  city  to  donate  lands,  erected  the  depot  on  the  location  fixed  at  the 
time  of  the  agreement,  one  who  is  induced  by  the  location  of  the  depot  at 
that  point  to  purchase  lands  and  engage  in  business  there  is  entitled  to 
maintain  an  action  in  the  event  of  the  subsequent  removal  of  the  station, 
and,  as  part  of  such  damages,  he  is  entitled  to  compensation  for  loss  of 
custom,  reduction  in  rents,  and  depreciation  in  the  value  o(  the  property 
for  the  purpose  for  which  it  was  constructed  ,  ir^.,  a  lioiel.  Houston  4 
T.  C.  R.  Co.  V.  Molloy  (Tex.).  25  Am.  &  Eng.  R.  Gas.  244. 

If  the  grantor  of  land  for  a  right  of  way  bring  an  action  for  damages 
for  breach  of  a  separate  collateral  agreement  by  the  company  to  locate  a 
depot  at  a  certain  place,  the  measure  of  his  damage  has  no  relation  to  the 
value  of  the  land  released,  but  is  determined  by  the  injury  resulting  to 
him  from  the  erection  of  a  depot  elsewhere,  and  the  non-delivery  of  pas- 
sengers and  freight  at  the  place  agreed  upon.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Pfeuffer  (Tex.).  1 1  Am.  &  Eng.  R.  Cas.  373. 

Where  the  company  has  failed  to  construct  the  depot  in  terms  of  the 
deed  donating  the  land,  It  has  been  held  that  the  grantors  of  the  deed 
were,  as  in  a  question  with  a  company  purchasing  the  road  at  foreclosure 
sale,  entitled  to  have  compensation  and  damages  for  the  appropriation  of 
the  land  assessed  as  of  the  date  when  the  erantee  toolt  pc»session.  New 
York  &  G.  L.  R.  Co.  v.  Stanley,  34  N.  J.  Eq.  SS- 
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sentalives   under  Alabama 

Eloyers'  Act.      Columbus,    etc., 
..  Co.  t>.  Bradford  (Ala.).    314. 


Autboriljr  of  attorney  to  compromlBe 
BCtioD  for  damages.  East  Line, 
etc.,  R.  Co,  V.  Scott  (Tex.).     16. 

of      conductor     to    employ 

brakeman.  Georgia  Pac.  R.  Co. 
ff.  Propst  (Ala.).     11.  16  n. 

Employment  of  hand  by  station 
agent.     34  n. 

General  freight  agent  representing 
company  at  place  where  wreck 
bad  occurred,  and  looking  ■.Iter 
the  injured  properly  and  adjust- 
ing claims  for  damages,  AeiJ  to 
have  autbority  to  com pio raise 
claim  for  injuries  to  mare.  Chi- 
cago, etc.,  R.  Co.  tr.  Kalsenback 
(Ind.).    375- 

Purchase  of  bonds  by  financial 
agents  of  company  A<'Ji/ 


ANIMALS.    See  Cakriue;  Frkcbs. 
CoDstitnlionality  of  statute  imposing 

absolute    liability  for  killing    of 

stock.    .379  M. 
Contributory  negligence.     Blockat- 

tachcd  to  cow  by  chain.     315  «. 
Caiile  running  at  large  on 

public  highway.     315  «. 


ANIMALS^  i:<»>A'<»(«/. 


ting  stock 

Hindman    z>.    Oregon,    etc.,    R. 

Co.   (Or).     310. 

Turning  stock  into  pasture 

after  fences  destroyed  by  fire 
when  owner  has  right  to  replace 
them.  Martin  v.  Stewart  (Wis.). 
316. 

Turning  animals   into  field 

with  knowledge  of  defective  fence. 
3iS«. 

Duty  to  check  train  when  cattle  seen 
near  track.     30S  k. 

to  give  signals  ^1^  to  apply 

to  persons  at  depot  of  crossing 
track,  and  not  10  stock  running  at 
large.  Nasbville,  etc.,  v.  Hem- 
bree(Ala.).     300. 

to  ring  bell  or  blow  whistle 

when  approaching  crossing, 
30in. 

Evidence  showing  that  the  engineer 
could  not  have  avoided  injuring 
stock.  ieU  sufficient  to  require  an 
instruction  10  return  verdict  for 
defendant.  Nashville,  etc.,  R. 
Co.  V.  Hembree  (Ala.).     300, 

Failure  to  ring  bell  or  blow  whistle. 
304  «. 

Fog.  Impossibility  of  stopping 
train.     308  n. 

Instruction  justifying  judgnwot 
against  tlie  company  for  negli- 
gence other  than  thai  causing  in- 
jury. A^U  erroneous.  Nashville, 
etc.,  R.  Co.  v.  Hembree  (Ala.), 
300. 
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Insufficiency  of  evidence  to  show 
negligence.     308  m. 

Misleading  instruction  as  to  < 
of  injury.     305  n. 

Negligence  ai  common  taw  In  run- 
ning train  at  an  excessive  speed 
and  failing  to  keep  lookout.  305 

need  not  be  tole  or  imtn 

diate  cause  of  accident.     304  n. 

Negligently    obstnicting    croisin 

306  ». 

Order  of  giving  signals  prescribed 
bysutute.     306 «. 
.  Owner  wilfully   exposing   »nlTnn1|f 
cannot  recover.     321  «. 

Speed.  Running  train  at  faigh  nue 
not  negligence /«r-  w.     304  n. 

-  eiceeding  limit  of  municipal 

ordinance.    306 «. 

—  exceeding    statutory    limit. 

Proximate  cause.     306  m. 

— need  not  be  reduced  in  ap- 
proaching crossing.  Nashville, 
etc.,  R.  Co.   V.   Hembree   (Ala.). 

Statuie  held  to  confer  right  to  re- 
cover for  stock  killed  on  proof 
that  track  nnfenced.  Hindman 
V.  Oregon,  etc.,  R.  Co.  (Or.). 
310. 

imposing  absolute   liability 

for  killing  of  stock  is  unconstitu- 
tional. Bielenberg  v.  Montana 
Union  R.  Co.(Mont.).     375. 

■  rendering    company    liable 

/or  failure  to  fence  does  not 
lieve  owner  from  the  duly  of  c< 
fining  stock.  Hindman  i>.  O 
gon.ctc.  R.  Co.  (Or.).     310. 

Statutory  signals  when  approaching 
crosaing.     Duiy  to  check   train. 

307  «. 

Sufficiency  of  evidence  to  support 

finding  of  negligence.      305  n. 
of    fence   to  exclude   hogs. 

Wilful  act  of  engineer.  Sufficiency 
ofeviaence.     307  «. 

Wilful  injury.  Variance  between 
pleading  and  evidence.      308  ». 

Wilful  refusal  to  drive  cow  from 
track  is  conliibutory  negligence 
precluding  recovery  under  stat- 
ute. Moody  V.  Minneapolis,  etc., 
R.  Co.  (Iowa).  319. 
ANNOTATIOM. 
Agencj. 

Authority  of  conductor  10  employ 
brakenun,      16. 


ANNOTATION. 
AgtBCy—CimtiiHud. 
Employment  o(   hand  by  Ratloa 


Constitmionality  of  statute  impos- 
ing absolute  liability  for  killing  of 
stock.     379. 

Contributpry  negligence.  Block 
attached  to  cow  by  chain.    315. 

Cattle  running  at  large  on 

public  highway.     315. 

Turning  animals   into  field 

with  knowledge  of  defective  fence. 
318. 

Duty  to  check  train  when  cattle 
seen  near  track.     308. 

■  to  ring  bell  or  blow  whistle 

when  approaching  crossing.  308. 

Failure  to  ring  bell  or  blow  whistle. 
304- 

Fog.  Impossibility  of  stopping 
train.     308. 

Insufficiency  of  evidence  to  show 
negligence.     308. 

Misleading  instruction  as  M  (aose 
of  injury.      305. 

Negligence  at  common  law  in  run- 
ning train  at  an  excessive  apecd 
and  failing  to  keep  lookout.   305. 

need  not  l>e  sole  or  imme* 

diate  cause.     304. 

Negligently    obstructing   crossing. 

Order  of  giving  signals  prescribed 

by  statuie.     306. 
Owner   wilfully   exposing  nntmaTT 

Speed  exceeding  limit  of  municipal 

ordinance.     306. 
exceeding    statutory     limit. 

Proximate  cause.     306. 
Running  train  at  high  rate 

not  negligence /fTK.   -3(4. 
Statutory  signals  when  approacliing 

crosaing.     Duty  to  check   train, 

307. 
Sufficiency  of  evidence  to  suppoct 

finding  of  negligence.     305. 
of   fence    to    exclude  hogs 

308. 
Wilful  net  of  engineer.     Sufficientr 

of  evidence.     307. 
Wilful    Injury.     Variance   bemeea 

pleading  and  evidence.     308. 
Bridges. 

Injuries    from    overhead    bridgei. 

4S- 
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ANNOTATION. 
Blidg^s —  Continued. 
Risk   of  accideni    from  overhead 
bridges  assumed  bjr  iniitor  brake- 

Chaiten. 

Fotfciiures  declared  by  tutnte.  $01. 
Consolidation. 

Transfer  of  land  grant.     Construc- 
tion of  articles.    669. 
ConstitutiontU  Law, 

Consiituiiooaliiy  of  fence  law.    375. 

ot    Washingtou    Terrilory 

fence  law,     i3i. 

Due  process  of  law.  Payment  of 
fees  of  examination  as  to  qualifi- 
cation of  servants.     5. 

Statutes  imposing  absolute  liability 
for  killing  of  stock.     379. 

Liability  for  &res.    3ja. 

Contractor. 

Liability  of  r^lroad  companies  for 
acta  or  defaults  of  contractors. 
337. 
Contribntorjr  Negligence. 

Act  of  engineer  in  running  over 
dangerous  track.     141. 

Coupling  moving  cars  in  violation 
oi  rules.     i6t. 

without  use  of  coupling  stick 

in  violation  ol  rules.     161. 

Infants.    493. 

Plaintiff  need  not  aver  absence  of. 
1B3. 


164. 
leience.     33i. 
Conveyance. 

Damages  included  la  consideration 

of.     657. 
Effect  of,  as  release  of  claim.     657. 
Nature    of    stipulations    to    locale 

Remedy  of  grantor  of  lands  upon 
condition  of  location  station.  717. 
Covenants. 

When  covenants  to  build  and  main- 
tain fence  run  with  the  land.   396. 
Criminal  Law. 
Attempt  to  wreck  railroad    train. 


531. 
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ANNOTATION. 
Criminal  l,Kw~Cimtinued. 
Criminal   liability   of  railroad   ser- 
vants.    266. 
Croasings. 
Obligation  ot  company  ti 


isibility  of  life  tables  in  evi- 

ce.     153. 

nee  as  to  expectation  of  life. 

sive  damages  for  personal  ia- 

146. 


Ejectment. 

By  land-owner  to  recover  lands 
wrongfully  occupied.    459. 

Effect  of  acquiescence  in  construc- 
tion of  railroad.     461. 

By    lot-owner    to    recover    street- 

Elerated  Railroads. 

Notice  of  application   for  appofnt- 


pTocess  of  law. 
Waiver  of  object 

incorporation. 


Dae 
o  validity  of 


Compensation  for  construction  of 
railroad  in  street.     453,  466,  46S. 

to   lot-owners  where  access 

obslnicted  by  track.     469,  470. 

to  lot-owner  for  special  in- 
juries.   47a 

Effect  ol  acquiescence  in  construc- 
tion ot  railroad.     461. 

Ejectment  by  land-owner  to  recover 
lands  wrongfully  occupied.     459. 

Estoppel  of  land-owner  from  assert- 
ing claim  to  lands.     654. 

Injuries  to  properly  adjacent  to 
track.     443. 

Injunction  against  construction  of 
railroad  in  street.     461. 

Payment  of  compensation  as  condi- 
tion precedent.     453. 

When  action  accrues  for  construc- 
tion of  railroad  in  street.    470. 
Evidence. 

Bmployee  may  testify  that  he  waa 
ignorant  of  defect.     175. 

Evidence  as  to  topography  of  coun- 
try when  accident  alleged  to  be 
caused  by  third  person.    199. 


D,g,;,zeclbyG00gIC 


ANNOTATION. 


Fences. 

Breach  of  contract  b;  railroad  to 
main  lain.     300. 

Constiiucionaliiy  of  feace  taw.  275. 

of    Washington    Territory 

fence  Ian.     sSt. 

o(  statule  which  fails  10  pro- 

T[(Je  for  jury  trial  in  appraising 
damages  10  stock.      2S1. 

Const  rue  tion.  Insufficiency  of  cat- 
tle-guaid  at  grade-crossing.     9S6, 

Duty  to  keep  cacile-guards  clear  of 
■now  and  ice.     3B6. 

Effect  and  operation  of  Peonsyt. 
vania  statute.     386. 

Nonsuit  properly  refused  when  evi- 
dence conflicting  as  to  sufficiency. 


Tender  as  adm 
otenc 


305. 


1  of  obligation 

What  are  depot"  grounds  within  the 
meaning  of  exception  from  stat- 
utory obligation  to  fence.  aSg.sgo. 

When  covenants  to  build  and  main- 
tain fence  run  with  the  land.  396. 
Firea. 

Combustible  matter  on  right  of  way. 
365. 

Constitutionality  of  stattites  impos- 
ing liability  for.     333. 

Contributory  negligence  as  a  de- 
fence.    341. 

Haystacks    near    railroad. 

34U 

Damages.     Value  of  timber.     335. 

Defective  engine.  Evidence  as  to 
fire  from  other  engines.     333. 

Presumption  a>  to  cause  of 

fire.    334- 

Delay  in  shipping  cotton  stored  on 
platform.     335. 

Duty  of   company   to    adopt    new 

e  of 


Evidence  a 


334. 


ol  other  GrM.     334. 

Id  overcome  presumption  of 

negligence.      345  • 

. to  show  cause  of  fire.  De- 
fective engine.     333. 

to  show  negligence  in  setting 

out  fire.     333. 

Instruction  as  la  negligence  not  al- 
leged in  complaint.     335. 


ANNOTATION. 
Fires — Centinutd. 


fire.     373. 

Presumption  of  negligence  where 
lire  is  set  by  locomotive.     345. 

Proximate  and  remote  cause  of  in- 
jury.    366. 

Statute  raising  presumption  of  neg- 
ligence.    346. 

Style  of  smoke-stack.  Constmc- 
334. 


Forfeiture. 

Under  statutory  provisions.     JOI. 
Homicide. 

Criminal   liability  of   railway   ser- 
vants.    366. 
Infut. 

Assumption  of  risks  by  minnr  ent- 


lajnitction. 

Injunction  agiainst  c 
railroad  in  street.     461. 
J  nria  diction. 

Actions  for  wrongful  death.    171  n. 

Federal    courts.       Inhabitancy    <rf 


discrii 


S33- 


Laud  GruitB. 

Conslrucilon  of :  when  lines  ter- 
minate at  right  angles.     675. 

Filing  of  order  of  withdrawal  ot 
Pacific  railroad  grant.     675, 

Grant  to  Central  Pac.  R.  Co.     675. 

Notice  of  title  of  railroad  company. 
676. 


side  entry  by  settler. 

Laches.     676. 

Transfer  of    Union    Pae.    R.  Co. 

grants   to   Denver   Pac.  R.  Co. 

675. 

When  settler's  entry  attaches.   67s. 

Lands. 
Sufficiency  of  conveyance  to  con- 
vey land  grant.     670. 
Lease. 
Liability  of  lessor  to  his  servant  for 
negligence  of  lessee.    6s. 
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ANNOTATION. 
Lease— CMtfimvA/. 
When  preaumplioa  ai  to  lease  of 
road  arises-    333. 
Libel. 

Publicalion  of  diKfaar^  list.     948. 
Uuter  and  Serwit. 


employ 
emplojr 


Autboriiy  of  conductor  l< 

ol  station  agent  t 

band.     34. 
Contributory    negli^nce.      Biake- 

man  ridiog  in  stirrup  on  flat-car. 

■75. 


ANNOTATION. 
Master  and  Stmnt—CmtimuJ. 
Contributoiy  negUsence.    Violation 
by  engineer  of  rule  requiring  bii 

Violation   of  ortlers'of  con- 

ductor  of  construction  (rain  as  to 
silting  on  edge  of  cars.      231. 

Whether   plaintiff   negligent 

in  failing  to  look  and  listen  a  ques- 
tion for  the  jury.     iS?. 

Criminal   liability  of   railway   ser- 


-  Continued  use  of  dangerous 
premises.      34. 

Coupling   can    moving    1 

dangerous  speed,     163. 

Coupling   moving   cars    i 

vialalion  of  rules.     161. 

Coupling    without    use    1 

coupling    stick    in    violation    of 

— Disobedience  of  rule  against 

making  flying  snitcheB.     175. 

Failure  of  Car   repairer  to 

call  for  assistance.     iSi. 

■  Getting  upon  cars  or  engine 


Upllc 


Injuries  to  brakemaa  riding 


i6a. 


through  ditch  In  yard. 

Injuries  to  track  band  stand- 
ing on  crack.     187. 

Instructions  as  10  servi 

knowledge  of  defect.     334. 

Knowledge  of  employee  of 

defect  is  matter  of  defence.  176, 

Knowledge   of   insufficienc] 

of  fences   and  absence   of   coW' 

■  Knowledge  of  proximity  of 


-  Plaintiff  need  at 
ce  of.    183. 

-  Running  engine 
1  speed.     1 8a. 


dangerous 


Settingcarsiotnolion  against 

orders.     1B3. 
Sufficiency  of  averment  that 

deceased  was  without  fault.  331. 
Switchmen  walking  on  track. 

163. 


366. 

Damages.     Evidence  a: 
tionoflifc.     199. 

Defective  appliances.  Duly  of  com- 
pany and  employee  as  to  inspec- 
tion and  repair.     34. 

Derailment  of  engine  causing  ia< 
juries  to  fireman.     183. 

Duty  of  employer  to  provide  safe 
place  to  work.     309. 

Erections  in  dangerous  proximity  to 
track,     so.  51. 

Evidence.     Condition   of  track  in 


niiy. 


199. 


mployees'  knowledge 

of  defect.     175. 
' as  to  topography  of  country 

when  accident  alleged  to  be  caused 

by  third  person.     J99, 
Relevancy,   as   to   defective 

curves  causing  derailment.   199. 
Failure  of  company  to  fence  against 

cattle.  '  33. 
Fees  of  examination  as  to  qualifica- 


Brakeman  and  station  agent 

are.     79. 

Engineer  and   fireman   and 

section  hands.     79. 

Fireman  and  locomotive  en- 
gineer.    7S. 

■  Forenwn  and  subordinates. 

loS. 

—  Locomotive  engineers  on  dif- 

ferent trains.     75. 

Section  hands  and  conduc- 
tors.    74. 

Surface  hands  and  engineer 

and  conductor  of  wild  train.   80. 

Track  bands  and  employees 

operating  trains.     86. 

Track- walker  and  conductor 

and  laborers  on  track.     79. 

Yard    inspector   and    yard 

{oremao.     7s. 


.,  Google 


ANNOTATION. 
M«*ter  uid  Strruit—CfftUiHiieti. 


ANNOTATION 
UKSter  Mid  S«nruit. — Cenlimied. 


Feilow-Bcrvanti.  Injuries  caused  by 
defective  track  or  road-bed.     laS. 

Iowa  «t«tuie  exieitdlag  em- 
ployer's liability  for  employee's 
Diligence.     140. 

Liability  to  train  haad   for 
negligence  ot  conductor.     log 

Negligence   in   loading  and 

inspecting  caia.     74. 

Negligence  of  car  inspectors 

and  repairers.     IT3. 

^  Statutes  extending  employ- 

er's liability.     119. 

-  Whether  seciion  hands  and 

bands   operating  a   constructlor 
irain  ore,'  qucatioa  fdr  the  jury. 


164  "■ 


7S- 
Incompetency  o( 
Liability  of  comi 

caused    by    del 

3*- 

to  engineer  worhlng  tem- 
porarily on  connecting  line.   333. 

—  —     of   companies  having  c 
mon    lerminal    facilities    for  In- 
juries 10  servant,     333. 

Wben  presumption  that  line 

haa  been  leased  a:'""      — 
Lessor's  liability  to 

negligence  of  lessi 
Negligence.      Derailment   of   train 

by  caw  OD  track  without  fault  of 

train  hands.     334. 

—  ■  —  Permitting  use  of  defective 
handle  of  band-car. 

^—  Construction  of  cor  render- 
ing coupling  dangerous.     164. 

—  -  —  Notice  of  defects  causing 
derallmi 

■  Sufficiency  ot  notice  of  de- 

fect in  track.     17s. 

'  Instructions  as  to  opportuni- 

ties to  discover  defects  ii    '  ~    ' 

—  Brakeman  held  to  be  charge- 
able trith  knowledge  of  defects 
In  drawhead  and  link.     161. 

Overhead  bridges  causing  injur 

to  train  hands.     45. 
Pleading.      Necessity  of    averr! 

servant's     ignorance    of    defect. 

Relative  duties  and  responsibiliti 
in  use  of  hand-car.     310. 

Risks  assumed  by  employees.    13s. 

by    brakeman   of    Accident 

from  low  joints,     33. 


-  by  employees  on  g^vel  or 

repair  train.     33. 
by   fireman   while    bncldog 

the  snow.     31. 
by   switchman    of    accident 

from  switch  stand,     io, 

■  by   truck-hand   of    accideiil 
from  dirt  train.     18S. 

by  travelling  auditor.    30. 

'—  by   using   brake   known   to 

•be  defective.     35. 
Danger    arising    fi«m  em- 
ployer's negligence    ia    not    as- 

■  Id   weighing   and    cooi^lng 


■  of    derailment    of     ea^tK 

from  unexplained  causes,    igg. 
Use  of    pusb-pole    without 

socket  on  car.     34. 
Section  hand  injured  by  extra  Inin. 

30. 
Sunday  law  does  not  bar  racavery 

for  injuries.     i6t. 
Vice- principal.      Liability  for  aeg- 

gence  of.     109. 
Criterion  of  liability  for  act 

ol.     I03. 


■ Liability  for  failure  ol.  to 

provide  safe  place  to  work,     loj- 

^-  Yard  master  acting  ••  en- 
gineer is.     109. 


Rights  of  bondholders  under  mort- 
gage by  state  ol  railroad  stock 
issued  to  it.     61S. 

Re-organitation.  Estoppel  of 
manager  to  enforce  original  obli- 


Rel< 


61B. 

Destruction  of  bonds  be- 
fore issuance.     618. 
Keciial  of  record  «I  moit- 
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ANNOTATION. 
Necligence. 

Jurisdiction  of  aciiona  (or  wraagtul 
death.     165.  17a. 

Liability  lot  injoriea  CAtued  by  vio- 
lent flood!.     141. 

at  railroad   companies   for 

acts  or  defaults    of   contractors. 
837- 

receircd  on  Sunday.     161. 

Receivers. 

Divenlon  of  "  current  debt  fund" 

to  other  purposes.     572. 
Operating  expenses  prior  to  recei»- 

er's  appointment.     573- 
Payment  of.  current  expenses  fmm 

earnings    during      receivership. 

571. 
Receivers  operatmgezpenses.  573. 

Relekae. 

Deslruclion  of  Ijonds  before  issu- 
ance.    61S. 

Effect  of  conveyance  of  rig-hc  of 
way  as  release  of  claim.     657. 

Recital  of  record  of  mortgage.  619. 
Stations. 

Agreement  to  Influence  location  of. 
711, 

Validity  of  contracts  to  locate  in 
particular  place.     713. 

Parol  testimony  to  establish  stipu- 
lation to  locate    in    conveyance. 


716. 
Nature  of  stipulations  lo  locate  in 

conveyance.     713. 
Subscriptions     conditioned      upon 

location  of.     714. 
Performance  of  contracts  to  locate. 

715- 
Remedy  of  grantor  of  lands  upon 


ion  of 


717. 


Measure  of  damages  for  breach  of 

contract  to  locate.     717. 
Stock. 

Effect  of  alteration  of  charter  upon 

subscriber's  liability.     498. 
Subscriptions      conditioned     upon 

location  of  stations.     714. 
Wtifn  subscriber  is  released  from 

liability.     498. 
Street. 
Compensation  for  construction  of 

railroad  in.     45a,  468. 


ANNOTATION. 
Sti;eet— CmtiHued. 
Compensation    to     lot-owner     for 

special  Injuries.     470. 
Ejectment  by  lol-owncc.      4^. 
Injury  to  access  by  construction  of 

railivay.     453. 
Payment  of  compensation  as  con- 
dition precedent.     453. 
Power  of  lot-owner  to  repair  street 

to  lessen  injury.     470. 
railioaid  companies  to  con- 
it  track  in.    410. 


When 


n  of  railroad  ir 


s  for 


470. 


Street  RailwaTs. 

Changfe  of  main    line    from   route 

speciiled  in  charter.     408. 
Obligation  to  repair  streets.     433. 
Power  of  street-railway  companies 

to  use  steam    instead    of   horse 


Liability   for   Injuries  received  on. 
161. 
Waters. 

Liability  for  injuries  caused  by  vio- 
lent floods.     141. 

APPEARANCE. 

Appearance  in  cause  and  filing  of 
answer  on  merits  of  case  is  waiver 
of  objection  to  summons  and  re- 
turn and  jurisdiction  of  coutl 
Union  Pac.  R.  Co.  v.  De  Buslt 
(Colo.).     33t. 


Officer  may  stop  train  to  arrest  en- 

!■  ineer  on  civil  process.  St. 
ohnsbury,  etc,  R.  Co.  v.  Hunt 
(Vt.).    338. 


Assault  upon  servant  gives  no  catise 
of  action  to  master  except  lossof 

service  results  theteftom,  Flufcer 
f.  Georgia,  etc.,  R.  Co.  (Ga.) 
379- 
Person  having  exclusive  privilege 
of  selling  lunches  at  station  is 
not  servant  .of  company,  and 
latter  is  not  liable  for  assault  upon 
competitor.  Fluker  i/,  Georgia, 
etc..  R.  Co.  (Ga.).     379. 


DigiLizedbyGcTOglc 


ATTORNEY  AND  CLIENT. 

Authoricy  of  attorney  lo  compro- 
mise action  for  dtiin<>ges.  East 
Line,  etc.,  R.  Co.  ii.  Scott  (Tex.). 
16. 

BONDS. 

Validity.  Failure  of  trustee  nnder 
mortgage  to  certify  bonds  AeU 
not  lo  invalidate  Ihcit).  AtWOOd 
V.  Shenandoah  V.  R.  Co.  (Va.). 
S34- 

Limitation  of   amount    of 

issue  contained  in  mortgage  may 
be  waived  by  bondholdeis.  At- 
wood  V.  Shenandoah  V.  R.  Co. 
(Va-).     534- 

Company  chartered  by  dif- 

fereni  states  is  not  precluded  by 
limitaiioh  of  indebtedness  ' 
state  from  issuing  bonds  in 
thereof  in  another  state,  Atnood 
I'.  Shenandoah  V.   R.  Co.  (Va.). 
534. 

Bond  valid  at  place  of  issue 

if  rate  of  interest  legal  there, 
although  void  for  usury  in  domi- 
cile of  grantor.  Nelson  v.  Hay- 
wood Co.  (Tenn.).     620. 

Bondholders  under  general  mort- 
gage heU  entitled  to  benefit  of 
lien  of  bonds  forming  part  of 
issue  under  first  mortgage.  At- 
nood  V.  Shenandoah  V.  R.  Co. 
(Va.).     534. 

Coupons  surrendered  in  exchange 
for  postponed  bonds  held  to  have 
been  satisfied  and  lien  discharged. 
Fidelity,  etc.,  R.  Co.  v.  Shenan- 
doah V.  R.  Cffi'(Va.).     559- 

Notice  to  trustee  is  notice  to  bond- 
holders. Fidelity,  etc.,  R.  Co. 
*.  Shenandoah  V.  R.  Co.  (W. 
Va.).    577- 

Purchase  of  bonds  by  financial 
agents  of  company  held  not  to 
be  in  violation  of  agent's  fiduciary 
reiaiion.  Alwood  v.  Shenandoah 
V.  R.  Co.  (Va.).    S34- 


BRIDGES— GmtiiuiaL 

Repair.  County  may  recover  com 
of  repajriitg  bridge  over  railroad 
which  company  is  bound  to  main- 
tain. Chesapeake,  etc.,  R.  Co.e. 
Dyer  Coonty  (Tenn.),     676. 

-1 Dismissal  of  indictment  for 

failure  10  keep  bridge -crossing  in 
repair  does  not  bar  civil  action  by 
county  to  recover  expense  of  re- 
pairs. Chesapealcc.  etc.,  R.  Co. 
V.  Dyer  County  (Tenn.).     676. 

Statute    requiring    railroad 

company  to  restore  crossing  held 
to  declare  and  enforce,  and  not 
destroy,  common  law  obligation 
of  company  to  maintain  bridge 
over  railroad.  Chesapeake,  etc., 
R.  Co.  v.  Dyer  County  (Tenn.). 
676. 

Risk  of  accident  from  overhead 
bridge  assumed  by  bralceman. 
Carbine's  Adm'r  v.  Bennington, 
etc.,  R.  Co.  (Vt.),     45- 

assumed  by  minor  brake- 
man.     44  H. 

CABLE  RAILROADS. 

Evidence  htldnai  to  establish  negli- 
gence of  gripman  rendering  com- 
pany liable  for  injuries  to  plain- 
tiff's horse.  Philadelphia  Trac- 
tion Co.  V.  Beroheimer  (Pa.). 
4B7. 


Carrier  of  live  stock  is  not  liable  for 
injuries  inflicted  by  animals  apOD 
themselves  or  caused  by  other 
animals.  Louisville,  etc.,  R.Co. 
f.  Bigger  (Miss.).     373. 

Condition  in  contract  for  carriage 
of  live  stock  limiting  extent  of 
carrier's  liability  may  be  waived 
by  parties,  and  compromise  by 
which  carrier  agrees  to  pay  larger 


Company    not    bound    to    provide 

against  unusual  and  extraordinary 
floods.  Columbus,  etc.,  R.  Co. 
».  Bridges  (Ala.).      136. 

Duty  of  company  lo  employees  in 
construction  of.  Columbus,  etc, 
R.  Co.  V.  Bridges  (Ala.).     136. 

Injuries  from  overhead  bridges. 
45  «. 


375- 


J.  katienbach  (Ind.). 


When  hoof  is  torn  off  mnle  tn 
transit  by  some  unexplained 
cause,  the  carrier  is  not  liable  la 
the  absence  of  evidence  showing 
negligence  on  his  part.  Louis- 
ville, etc.,  R.  Co.  V.  Bigser 
(Miss.).     373. 

CATTLE-GUARDS.    See  Futcss. 
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CHARTER.    See  alto  Fokfeitukb. 

Failure  lo  commence  constnictioo 
of  road  wiihin  staimory  period 
held  [o  operate  forfeiture  of  cbsr- 
cer  niihoul  judicial  action.  By- 
waters  V.  Paris,  etc.,  R.  Co. 
<T«x.).     498. 

Forfeitures    declared    by    statute. 

SOln. 
R^road  companj'  exten  ding  tbroug 
two  stales  is  not  joint  corporation 
of  the  respective  states,  but  sepa- 
rate corporation  in  each  state. 
Atwood  V.  Shenandoah  V.  R.  Co. 
(Va.).      534- 


tAi/J  n 


charter  obtained  under  general 
railroad  law  but  to  be  granted  of 
new  charter.  Snook  v.  Georgia 
Imp.  Co.  (Ga,).  493. 
Sale  of  road-bed  and  franchise  under 
statute  held  not  lo  extinguish 
charter  and  subject  purchaser  to 


(Tex.).     503. 
COLLISION. 

Liability  of  coinpaDiea  for  negli- 
gence of  signalman  at  crossing. 
Chicago,  etc.,  R.  Co.  v.  Snyder 
(111.).     188. 

when   signalman   is  jointly 

employed.     Chicago,  etc.,  R.  Co. 
I..  Snyder    (III.).       -• 


cago,  etc.,  R-  Co.  v.  Snyder  (111.). 
iSS. 

COMPROMISE. 

Condition  in  contract  for  carriage  of 
live  stock  limiting  extent  of  car- 
rier's liability  may  be  waived  by 
parties,  and  compromise  by  which 
carrier  agrees  to  pay  larger  sum 
may  be  proved.  Chicago,  etc., 
R.    Co.    V.    Kaizenbach    (Ind.). 

^375- 

General  freight  agent  representing 
company  at  place  where  wreck 
had  occurred,  and  looking  after 
the  injured  property  and  adjust- 
ing claims  for  damages,  icU  10 
have  authority  to  compromise 
claim  for  injuries  to  mare.  Chi- 
cago, etc.,  R.  Co.  V,  Katzenbach 
(Ind.).     375. 

Liability  of  company  for  damages 
in  transfer  of   plamtiS's  right  of 


COM  PROM  ISE—Ci»tA'>Kw</. 

property  is  sufficient  considerk- 
Cion  fur  compromise  by  which 
animal  becomes  property  of  com- 

Kny.     Chicago,  etc.,  R.  Co,  v. 
itienbach(Ind.).      375. 
Parol  testimony  as  to  compromise 
of  suit  in  nhicb  judgment  entered. 
East  Line,  etc.,  R.  Co.  b.  Scott 
(Tex).     16. 

CONSIDERATION.       See     Compro- 


CONSOLIDATION. 

Companj'  held  not  estopped  to  deny 
consolidation  by  purchase  at  exe- 
cution sale.  Gulf,  etc.,  R.  Co.  v. 
Newell  (Tex.).     503. 

Consolidation  of  companies  does 
not  invalidate  issuance  of  bonds 
jf  statute  amhoriiing  consolida- 
tion enacted  beiore  election.  Nel- 
son   V.    Hayivood    Co.    (Teno.), 


CONSTITUTIONAL   LAW. 

Amendment  to  constitution  does  not 
abrogate  subscription  to  stock  by 
municipality  when  contract  has 
been  completed  prior  lo  the  adop- 
tion of  amendment.  Nelson  v. 
Haywood  Co.  (Tenn.).'    630. 

Constitutionality     of      fence    law. 

of    Washington    Territory 

fence  law.    aSi  h. 

mposlog  liability 


for  fi 


333; 


Due  process  of  law.  Payment  of 
fees  of  examination  as  to  quali- 
ticaUon  of  servants.  Nashville, 
etc/  R.  Co.  V.  Alabama  (U.  S.). 
I.  S  "■ 

lo«a  Double  Damage  Act  ia  not 
unconstitutional  as  denying  com- 
panies equal  protection  of  the 
law.  Minneapolis,  etc.,  R.  Co. 
».  Beckwith  (U.  S.).     367. 

Rule  of  construction  of  statute. 
Bielenberg  v.  Montana  Union 
R.  Co.  (Mont.).     375. 

Statute  conferring  lien  for  rolling 
stock  furnished  ifla  not  to  be 
within  purview,  of  title  and  un- 
constitutional. Fidelity,  etc.,  R. 
Co.  V.  Shenandoah  V.  R.  Co. 
(Va.).     5S9 

imposing  absolute   liabHitj 

for  Sre  set  out  by  train  AeiJ  not 
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CONSTITUTIONAL  LAW-a«/. 

nnconstitiitional.  Union  Pac.  R, 
Co.  V.  De  Busk<CoJo.)-     S^i. 

Staluie  impoiing  absolutE  liBbility 
(or  killing  of   slock   is  uni 
lulloiuU.    Bielenberg;  v.  Mt 
Union  R.  Co   (Mom.),     a;. 

imposing    absolute   liabilitjr 

(or  killing  of  stock,     ayg  n. 

■  imposing  liabilily  for  double 

damages  for  failure   to   fence,  ji 
vaiid   exercise   of   police   power, 
and  not  a  deprivation  of  propercjr 
without    due     process    of     F 
Minneapolis,    etc.,    R.     Co. 
Beckwith  (U.  S.).     at>J. 
CONSTRUCTION. 

Companjr  Is  liable  (or  injuries  caused 
b;  obstruction  of  slreel.  if  permit 
was  issued  to  it,  although  the 
work  was  done  by  independent 
contractor.  Woodman  v.  Metro- 
politan R.  Co,  (Mass.).     484, 

held    liable  under  evidence 

for  injuries  caused  to  deceased  by 
rails  projecting  beyond  barrier. 
Woodman  v.  Metropolitan  R.  Co. 
(Mass.).     484. 

Contract  by  construction  company 

suitable  route  is  contrary  to  public 
policy,  and  a  fraud  upon  the  pub- 
lic, and  cannot  be  enforced. 
Woodstock  Iron  Co.  v.  Rich, 
mond,  etc.,  R.  Co.  (U.  S).     683. 

CONTRACTOR. 


ployees   is  ent 

rely  con 

rolled  by 

pany  is 

not  liable 

for  negliKence 

of  engin 

er.     Mil- 

ler  V.    Minnes 

R.  Co. 

(Iowa).     834. 

CONTRACTS.      See        Compromisb; 

Stations. 

Contract  by  con 

tmction 

company 

to  deviate  from  shortest 

and^st 

suitable  route  i 

contrary  to  public 

policy,    and    a 

fraud 

public,  and   ca 
Woodstnck     Ir 

not  be 

on    Co. 

V.    Rich- 

mond.  etc.,' Co 

(U.S.) 

683, 

Presumption   of 

aulhoril 

to  affix 

seal  is  not  ovc 

come  by  failure  to 

CONTRACTS— C«u!uf*frf; 

prove  vote  of  directors.  ■  Fidelity, 
etc..  R.  Co.  V.  Sbenandoab  V.  R. 
Co.(W.  Va.).  S77. 
Presumption  istbalscalof  companj 
was  affixed  by  proper  authority 
when  contract  is  proved  to  b« 
signed  by  proper  agent.  Fidelity, 
etc.,  R.  Co.  V.  Shenaadoah  V.  R. 
Co.(W.V«.).     577- 


Attempting  to  run  train  over  bridge 
during  unprecedented  flood. 
Columbus,  etc ,  R.  Co.  v.  Bridges 
(Ala.).     136. 

Coupling  moving  cars  In  violation 
of  rules.     161  ■. 

without  use  o{  coupling- 
Slick,  in  violaiioa  of  rules.  161  n. 

Defined.  Murray  v.  Gulf,  etc.,  R. 
Co.  (Tex.).     177- 

Infants.     49a  n. 

Injuries  sustained  whilst  committing 
breach  of  company's  rules.  Kan- 
sas City,  etc.,  R.  Co.  v.  Kier 
(Kan.),      iig. 

Pleading.  Defendant  need  not 
plead.  Murray  v.  Gulf,  etc.,  R. 
Co.  (Tex).     177-        ^ 

• Plaintifi  need  ooc  aver  ab- 
sence of.      1S3  n, 

Sufficiency  of  averment  thai 

deceased     was      wiihont     fault. 

Province  of  court  when  evidence 
u neon iradic ted.  Columbus,  etc., 
R.  Co.  V.  Bradford  (Ala.)      814. 

Question  for  jury'when  testimony 
conflicting.  Kansas  City,  etc., 
R.  Co.  V.  Kier  (Kan.).     119. 

' for    jury    when    different 

inferences  may  be  drawn  from 
uncontested  facts.  Nugent  ii. 
Boston,  etc.,  R.  Co.  (Me.).    s>- 

whether  child    seven   years 

of  age  is  lui  furit,  and  capable  of 
contributory  negligence,  is  for 
jury.  Slone  v.  Drv  Dock,  etc., 
R.  Co,  (N.  v.).     489. 

Running  engine  over  dangerous 
track.     141  n. 

Sufficiency  of  instruction.      164  m. 

Travelling  in  tool-car  of  wrecking 
train  instead  of  way-car.  Meloy 
V.  Chicago,  etc.,  R.  Co.   (Iowa). 


WaiV. 


r  of  defence.     331  x. 
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CONVEYANCE. 

Damages  included  In  Consideration 

of.     657  "■ 
Effect  of,  as  release  of  claim.  6S7  "■ 
Nature  of  stipuUtioni  to  locale  sia- 

lion.     713  «■ 
Parol  [eitimony  10  establisb  agree- 

Release  and  discharge  of  all  claims, 
etc.,  for  construction  of  railroad 
bari  action  for  damages  for  insuf- 
ficiency of  culvert  constructed 
prior  to  granting  of  release.  Hof- 
fedilz  V.  Southern  Pennsylvania, 
etc.,  R.  Co.  (Pa).     654. 

Remedy  of  grantor  when  lands 
granted  upon  condition  of  loca- 
tion of  staiioii.    717  a. 

COVENANTS. 

When  covenanifl  to  build  and  main- 
tain fence  run  with  tbe  land 
396  w. 

CRIMINAL    LAW,    See  also   HoMi- 

ciDB;  Indictment. 
Attempt   to  wreck   railroad   train. 

5"  ». 
Evidence   ieU  aufficient  to  sustain 

conviction     under      statute     for 

wrecking  train.     Hodge  v.  State 

(Ga).     5=0- 
Statute  against  wrecking  of  trains 

applies  to  all  railroads.     Hodge 

V.  State  (Ga.).     520. 

CROSSING. 

Obligation  of  company 

and  maintain,  689  n. 
Statute  requiring  railroad  company 
to  restore  crossing  held  to  declare 
and  enforce,  and  not  destroy, 
common  law  obligation  of  com- 
pany to  maintain  bridge  over 
railroad.  Chesapeake,  etc.,  R. 
Co.  V.  Dyer  County  (Tenn,).  676. 

DAMAGES. 

Evidence  of  expectancy  of  lite. 
iggw. 

Admissibility  of  life  tables.     152  n. 

in  case  o(  permanent  in- 
juries. Chase  I*.  Burlington,  etc., 
R.  Co.  (Iowa).     148. 

Evidence  of  expectation  of  pro- 
motion A^U  Inadmissible.  Chase 
V.  Burlington,  etc.,  R.  Co. 
(Iowa),     148. 

■  that  deceased  was  afflicted 


DAMAGES— CwiA'mmi/. 

with  complaint  affecting  continu- 
ance of  life  admissible.  Colum- 
bus, etc.,  R.  Co.  V.  Bridges 
(Ala.).     136. 

Evidence  that  plaintiff  is  married  and 
has  family  inadmissible.  Steph- 
ens V.  Hannibal,  etc.,  R.  Co. 
(Mo.),     no. 

Excessive  damages  far  personal  in- 
juries.    146  B. 

General  averment  of  damages  with- 
out averring  actual  loss  if  Id 
sufflcient.  Louisville,  etc.,  R. 
Co.  V.  Buck(lnd.).     153. 

Punitive  damages  only  recoverable 
for  .  wilful,  wanton,  or  reckless 
negligence.  Columbus,  etc.,  R. 
Co.  V.  Bridges  (Ata,).     136. 

Measure  for  breach  of 

Value  of  cattle  killed  ai 


ofei 


:ting  ai 


ing  fen 


of  breach  of  contract  to  main- 
tain fence.  Chicago,  etc.,  R. 
Co.  V.  Barnes  (Ind.).  997. 
Verdict  of  91300  for  permanent  in- 
jury .to  hand  Ar/ii  not  excessive. 
whalen  v.  Chicago,  etc.,  R.  Co. 
(Iowa).     141. 

EJECTMENT. 

Abutting  lot-owners  owning  fee  of 
street  estopped  by  acquiescence 
for  three  years  In  construction  of 
railway  from  maintaining  eject- 
ment against  company.  Reichert 
V.  St.  Louis,  etc.,  R.  Co.  (Arlt,). 
453. 

Acquiescence  in  construction  of 
railroad.     461  "■ 

By  landowner  to  recover  lands 
wrongfully  occupied.     459  "■ 

By  tot-owner  to  dispossess  railroad 
company  of  street.      460  it. 

Use  of  street  for  railroad  not  being 
within  public  casement,  abutting 

tain  action  although  construction 
authorized,   Reichert  ti.  St.  Louis, 
etc..  R.  Co.  (Ark),     453- 
ELEVATED  RAILROAD. 

Burden  of  proof  as  to  condition  of 
locomotive  from  which  coal  fell 
and  injured  plaintiff  held  not  to 
be  upon  company.  Wiedman  w. 
New   Vork   El,   R.  Co.  (N.  Y.). 
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ELEVATED  RAILROAD-O**. 

Company  held  not  to  be  liable  for 
peraonal  injuries  caused  by  bnra- 
ing  coal  falling  [rom  locomolive 
in  the  absence  of  evidence  tend- 
ing to  show  negligence  on  ita 
ert.  Wiedman  v.  New  York  El. 
Co,  (N.  v.).     481. 

Notice  of  application  for  appoint- 
ment of  cominissioners.  Due 
process  of  tan.     40S  n. 

Plans  adopted  by  commissi  oners 
under  statute  arc  sul&cient  if  they 
simpty  prescribe  minimum  height. 
/«  re  Kings  Co.  El.  R.  (N.  Y.). 

^384. 

Ptao  adopted  by  commissioners 
under  statute  limiting  number  of 
tracks  to  two  is  sufficient  akhougii 
it  does  not  command  the  con' 
siruction  of  two  tracks,  /«  n 
Kings  Co.  El.  R.  (N.  Y.).     384. 

authorizing  erection  of  col- 
umns in  wide  streets  and  making 
provision  (or  varying  widths  of 
slreela,  Atlii  sufficient  under 
stklute.     In  re  Kings  Co.  El.  R. 

m.  v.).   384- 

Plans  need  not  liir  precise  numtrer 
and  exact  locality  of  stations  and 
stairwavs.  In  re  Kings  Co.  El. 
R.  (N.  v.).     364- 

Waiver  of  objection  to  validity  of 
incorporation.     408  n. 

EMINENTDOMAIN. 
Gcnendly. 
Acquiescence    In 

Act  of  Congress  of  i873'gninting 
right  of  way  does  not  authorize 
company  to  enter  upon  lands 
included  in  land  grant  to  another 
company.  Washington,  etc,  R. 
Co.  Ti.  Northern  Pac.  R,  Co. 
(Idaho).  670. 
'  Compensation  must  be  made  for 
rights  under  building  agreement, 
although  time  {or  constructing 
building  has  expired  when  delay 
took  place  with  consent  of  land- 
lord, Birmingham,  etc..  Land 
Co.  V.  London,  etc.,  R.  Co.  (Eng.). 

Ejectment  by  land-owner  to  recover 
lands  wrongfully  occupied.  4590. 
'       Estoppel  of  land-owner  from  assert- 
ing claim  to  lands,     654  n. 
Payment  of  compensation  as  con- 
dition precedent.     453  n. 


EMINENT  DOMAIN. 
loJttncUoiL 


I  of  railPDod  in 


street.     461  n. 

Court  will  not  enjoin  condem nation 
proceedings  when  company  may 
plead  its  title  to  lands  thereia, 
Keokuk,  etc.,  R.  Co.  v.  Donnell 
(Iowa).     650, 

Id  action  to  enjoin  taking  of  land, 
court  may  declare  title  of  land- 
owner. Birmingham,  etc..  Land 
Co,  V.  London,  etc,  R,  Co. 
(Eng.J.     635. 

Recognition  ol  company's  title  to 
lands  and  estoppel  of  owner 
thereby  may  be  pleaded  in  con- 
demnation proceedings,  and  does 
not  form  ground  for  enjoining 
such  proceeding,  Keokuk,  etc, 
R.  Co.  V.  Donnell  (Iow»),     650, 


Abutting  lot-owner's  right  to  dam- 
ages for  constnictinn  of  street 
railway.  Smith  v.  East  End  Sl 
R.  Co.  (Tenn.).     470. 

is  entitled  to  compensation 

whether  he  .owns  fee  of  street  or 
not.  Theoboid  v.  Louisville, 
etc.,  R.  Co.  (Miss.).     463. 

owning  fee  of  street  estopped 

by  acquiescence  for  three  yean 
in  construction  of  railway  from 
maintaining  ejectment  against 
company.  Reichert  v.  Si,  Louis, 
etc,  R.  Co.  (Ark.).     453. 

Compensation  for  construction  of 
railroad  in  street.  453  m,  466  b, 
46S». 

— '■ for  special  Injuries.      470  ■- 

Ingress  and  egress.  Lot-owner  ii 
entitled  to  compensation  if  lail- 
road  Is  BO  laid  as  to  destroy  or  in- 
jure, Pennsylvania,  etc,  R.  Co. 
V.  Walsh  (Pa.),     465. 

where     access    obstrnaed. 

469.  470  •"■ 

Evidence  hild  Insufficient  to  show 
any  obstruction.  Iron  Mountain 
R.  Co.  v.  Bingham  (Tenn.).    444. 

Injuries  to  property  adjacent  to 
track,     443  ». 

Owner  of  property  abutting  on  street 
cannot  recover  damages  K  he 
does  not  own  the  fee,  except  bis 
right  of  ingress  and  egress  is  af- 
fected Iron  Mountain  R.  Cdn 
Bingham  (Tenn.).     444. 


DigiLizedbyGoOglc 


EMINENT  DOMAIN. 
Streets— Gmlinued. 

Temporary  injury  on  account  of 
obstruction  of  slrecl  Meld  not  to 
be  within  stalule,  but  Co  give  cause 
of  action  at  common  law.  Shep- 
herd V.  Baltimore,  etc.,  R.  Co, 
(U.SJ.      437- 

Under  Ohio  statute  owner  of  prop- 
erly "  near  to"  public  street  may 
recover  consequential  damages. 
Shepherd  v.  Baltimore,  etc.,  R. 
Co.  (U.  S.).     437- 

Use  of  street  for  railroad  not  being 
within  public  easement,  abutting 
lot-owner  owning  fee  may  main- 
ta'D  action,  although  construction 
authorized.  Reicheri  v.  St.  Louis, 
etc..  R.  Co.  (Ark,).    453. 

When  action  accrues  for  conslruc- 
lioo  of  railroad  in  street.    470  «. 


Officers  of  company  held  to  be 
estopped  by  statements  made  to 
Slock  exchange  from  claiming 
benefit  of  lien  of  first, mortgage. 
Fidelity,  etc.,  R.  Co.  v.  Shenan- 
doah V.  R.  Co.  <Va.).     559. 

EVIDENCE. 

Admissibility  of  testimony  as  to 
reputation  for  carefulness.  Elliot 
V.  Chicago,  etc.,  R.  Co.  (Dak.). 
63. 

as  lo  running  of  other  trains 

on  new  and  unbailasted  track. 
Meloy  V.  Chicago,  etc.,  R.  Co. 
(Iowa).     130. 

Burden  of  proving  that  act  done  by 
order  of  conductor.  Brice  v. 
LoQisville,  etc.,  R.  Co.  (Ky.). 
38. 

Competency  of  testimony  as  to  un- 
safe condition  of  track.  Chicago, 
etc..  R.  Co.  V.  Clark  (Neb.).    193. 

Declarations  of  deceased  while 
being  removed  from  beneath  car 
admissible  as  rei  geita.  Louis- 
ville, etc.,  R.  Co.  V.  Buck(lnd.). 

^153. 

Employee  may  testify  that  he  was 
ignorant  of  defect.     175  «. 

Evidence  as  to  topography  of  coun- 
try when  accident  alleged  to  be 
caused  by  third  person.     199  n. 

Parol  testimony  as  to  compromise 
of  suit  In  which  judgment  entered. 
East  Line,  etc.,  R.  Co.  v.  Scott 
(Tej(.>.     16. 


EVIDENCE— t:<>nA)f>w^. 

Proof  of  rule  requiring  conductor  to 
inspect  car  appliances.  Cincin- 
nati, etc.,  R.  Co.  V.  McMuUen 
(Ind.).    165. 

Representations  by  directors  of  com- 
pany at  meetings  during  election 
to  grant  aid  kild  not  to  be  admis- 
sible in  suit  to  compel  specific 
performance  of  contract  to  main- 
lain  station.  Township  of  Nolta- 
wasai;»  v.  Hamilton,  etc.,  R.  Co. 
(OnL).     697. 

Testimony  as  to  construction  of 
other  similar  buildings.  Nugent 
f.  Boston,  etc.,  R.  Co.  (Me.).    53. 

Who  may  testify  as  to  speed  of 
cars.  Chicago,  etc.,  R.  Co.  v. 
Clark  (Neb.).     193. 


FENCES. 

Breach  of  contract  by  railroad  va 

Burden  of  proving  that  company  is 
not  bound  to  fence  at  place  where 
cattle  entered  track  rests  upon 
company.  Cox  v.  Minneapolis, 
etc.,  R.  Co.  (Minn).     287. 

Cattle -guards.  Duty  to  keep  clear 
of  snow  and  ice.     3S6  n. 

Statutory  obligation  to  con- 
struct, at  wagon  crossings,  htld 
not  10  apply  to  private  ways. 
Sather  v.  Chicago,  etc.,  R.  Co. 
(Minn.).     383. 

Company  bound  to  fence  place  not 
actually  used  for  public  purpose. 
though  it  may  contemplate  such 
use  in  future.  Cox  f.  Minneapo 
lis.  etc..  R.  Co.  (Minn.).     387. 

Constitutionality  of  fence  law. 
37511. 

of  statute  which  fails  to  pro 

vide  for  jury  trial  in  appraising 
damages  to  slock.     aSi  n. 

of    Washington     Territory 

fence  law.     3B1  n. 

Construction.  Insufficiency  of  cat- 
ttc-guard  at  grade  crossing.  3S6m. 

Contract  by  grantor  of  right  of  way 

does  not  bind  purchaser  without 
notice.  Pitlsbutg,  etc..  R.  Co.  v. 
Boswonh  (Ohio).  290. 
Contributory  negligence  of  owner 
of  escaping  animals.  Cck  f. 
Minneapolis,  etc.,  R.  Co.  (Minn.).    , 


387. 
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FENCES— Cntfd»««'- 

Contribulor?  negligence.    Tunting 
Slock  inio    pasture    after  fences 
destroyed  by  fire.    When   owi 
has  right  lo  replace  [hem.     M 
tin  V.  Stewart  (Wis.).     316. 

Damages.  Value  of  cattle  killed 
and  not  cost  of  erecting  and 
maintaining  fence  it  measu 
case  of,  breach  of  contra 
maintain  fence.  Chicago, 
R.  Co.  V.  Barnes  (Ind.).     3( 

Depot  grounds:  what  are.  Within 
the  meaning  of  exception  from 
statutory  obligation  to  fence. 
aSg  n.,  S90  k. 

EfTeci  and   operation   of   Pennsyt- 

Evidence  hild  insufficient  to  show 
negligence  of  company  in  regard 
to  fastening  gate  at  farm-cross- 
ing. Sather  v.  Chicago,  etc.,  R. 
Co.  (Minn.).     883. 

Failure  to  construct  calile-guards  at 
farm-.crossing  and  make  fasten- 
ings of  gate  secure.  Atld  to  be 
breach  of  contract  to  construct 
and  maintain  fence.  Chicago, 
etc.,  R.  Co.  V.  Barnes  (Ind.). 
397. 

—^  to  fence  aa  required  by  stat- 
ute is  evidence  of  negligence. 
Hindman  v.  Oregon,  etc.,  R.  Co. 
■  (Or.).     310. 

Iowa  Double  Damage  Act  is  not 
unconstitutional  as  denying  com- 
panies equal  protection  of  tbe 
Ian.  Minneapolis,  etc..  R.  Co. 
V.  Beclcwlih  (U-  S.).     467- 

Liability  of  company  is  governed 
by  condition  of  fence  at  place 
rr  track.     Cox 


Min 


■apolis, 


:ting  i 


R.     Co. 


>  suffi- 


ciency.    305  H, 

Notice  of  agreement  by  grantor  of 
right  of  way  to  conMiuct  and 
maintain  fence  does  not  arise 
from  occupation  of  right  of  way. 
Pittsburg,  etc.,  R.  Co.  v.  Bos- 
worth  (Ohio).     290. 

Obligation  df  company  to  construct 
and  maintain.     a86  n. 

Statute  aulhoriiing  company  to  fur- 
nish locks  for  gatesat  farm-cross- 
ing, hiid  to  be  permissive,  and 
not  mandaiory,  Sather  f.  Chi- 
cago, etc.,  R.  Co.  (Minn.).     383. 


FENCES— C«rim«</. 

Statute  htld  to  confer  right  to  re- 
cover for  slock  killed  on  proof 
tbat  track  unfenced.  Hindman 
V.  Oregon,  etc.,  R.  Co.  (Or,). 
310. 

imposing  liability  for  double 

damages  for  failure  to  fence  is 
valid  exercise  of  police  power. 
and  not  a  deprivation  of  property 
without  due  process  of  law.  Mia- 
neapotis,  etc,  R,  Co.  v.  Beckiiitli 
(U.S.).     a67. 

rendering   company   liable 

for  failure  to  fence  does  nol  ap- 
ply nben  fence  has  been  de- 
stroyed by  fire.  Martin  v.  Stewart 
(Wi=.).    3.6. 

rendering  company  liable  for 

failure  to  fence  does  not  relieve 
owner  from  ihc  duty  of  confining 
stock,  flindman  f.  bregon,  etc, 
R,  Co,  (Or.).     310, 

Tender  as  admission  of  obligation 
to  fence.     305  «. 

When  covenants  to  build  and  main- 
tain fence  run  with  the  land. 
396-.. 


Combustible  matter  aa  rtgtil  of 
way.     365  H. 

Constitutionality  of  statutes  impos- 
ing liability  for.     33:  n. 

Coniribntory  negligence  as  a  de- 
fence.     341  H. 

Hay  stacks    near    raiboad. 

34'  ". 

in   exposing   property  lieU 

not  to  bar  recovery  under  statute. 
West  n.  Chicago,  etc.,  R.  Co. 
(Iowa).     340- 

Dam  ages .    Valueoftimber.     3351P. 

Defective  engine.  Evidence  as  to 
fire  from  other  engines.     333  n. 

Presumption  as  to  cause  of 

fire.     334  h. 

Delay  in  shipping  cotton  stored  on 
platform.      335  n. 

Destruction  of,  or  injury  lo,  prop- 
erty by  fire  from  engine  is  prima 
facie  evidence  of  negligence, 
Louisville,  etc.,  R.  Co.  d.  Reese 
(Ala,).     34a- 

Duty  of  company  to  adopt  new  In- 

Evldence  as  to  origia  and  cause  of 

fire.     334  ■• 
as  t»  origifl  and  spread  of 
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FIRES— f^iCiiwn/. 

fire  heldio  require  lubmlMion  __ 
jury  of  question  whether  fire 
caused  by  passing  traiu  was  prox- 
imate cause  of  injury,  Pielke  v. 
Chicago,  elc,  R.  Co.  (Dak.).  349. 

Evidence  as  10  origin  of  other  fires. 
334  ». 

' that     defendants     allowed 

brush  and  long  grass  to  remain 
uncut  on  side  of  track.  &j!i/ suffi- 
cient to  justify  submission  of  case 
to  jury  and  verdict  for  plaintiff. 
Flannigan  v.  Canadian  Pac.  R.  Co. 
(Ont.).     36a. 

to    overcome    presumption 

of  negligence.     345  «. 

10  show  cause  of  fire.  De- 
fective engine,      333 ». 

10  show  negligence  ia  setting 

oat  fire,     333  «, 

Extinction.  Company  is  liable  for 
failure  to  use  due  diligence  in 
attempting  to  extinguish  fire  al* 
though  it  may  not  have  been 
guilty  of  negligence  in  setting  it 


Mis: 


Pac.    R.   Co. 


Ptauel  (Tex.).     366. 

Negligence    in    noi    exua- 

gulsbing  fire,     373  h, 

lostmction  as  to  oegllgence  not 
alleged  in  complaint,     335  ■, 

Life.     Liability  for  loss  of.     339  n. 

Act  of  intestate  In  going  to 

Ere  and  attempting  to  extinguish 
it  keid  to  be  proximate  cause  of 
death,  and  to  preclude  recovery. 
Pike  V.  Grand  Trunk  R.  of  Canada. 
(C,  C),    336. 

Presumption  ot  negligence  wbere 
Gre  is  set  by  locomotive.     345  n. 

Proximate  and  remote  cause  of 
injury,     366  m. 

Statute  imposing  absolute  liability 
for  fire  set  out  by  train  htld  not 
unconstitutional.  Union  Pac.  R. 
Co.  V.  De  Busk  (Colo.).     331, 

raising  presumption  of  neg- 
ligence,    346  «. 

Style  of  smoke-stack.  Construc- 
tion.    334  «, 

Stifflciency  of  complaint.     33;  n. 

Testimony  that  fire  sprang  up  after 
passing  train,  and  that  there  was 
no  other  apparent  cause,  itld 
sufficient  to  warrant  finding  that 


Unio 


Pac. 


.  R.  Co.  V.  De  Busk  (Colo,).     311. 

Unconcradicted  evidence  that  wood 

used  In  coal-burning  engine  jus* 


FIRES— CwA'iiMn/, 


tifies  instruction  that  use  of  wood 

act  of  negligence.     Chicago,  etc., 
R.  Co.  V.  Ostrander  (Ind.).    346. 


Use   o(   wood    as  fuel    1 


348- 


Physical  annexation  is  not  sole 
criterion.  Atchison,  etc,  R.  Co. 
V.  Morgan  (Kan,),     658. 

Criterion  is  nature  and  character  of 
act  by  whicb  structure  is  put  in 
place,  and  its  intended  use.  At- 
chison, etc..  R.  Co.  V.  Morgan 
(Kan.).     65B, 

Intention  to  improve  property  may 
be  considered  in  determining 
question  wbal  are.  Alcbison, 
etc..  R.  Co.  ti.  Morgan  (Kan.), 
6sS. 

Boiler  and  pump  erected  on  adjoin- 
ing land  by  mistake,  htid  not  to 
be  fixtures,  Atchison,  etc.,  R, 
Co.  v,  Morgan  (Kan,).     658, 

FORECLOSURE.     See  Receivus. 
FORFEITURE, 

Failure  to  commence  canstruclloii 
of  road  within  statutory  period, 
Md  to  operate  forfeiture  of  char- 
ter without  judicial  action.  By- 
waters  ti,  Paris,  etc.  R.  Co. 
(Tex),  498- 
Subscription  which  has  lapsed 
through  forfeiture  of  charter  can- 
not be  revived  by  legislature. 
Bywaiers  w,  Paris,  etc,  R.  Co. 
(Tex.).  498. 
Under  statutory  provision*.     501  n- 

GRANTS,    See  Land  Gkahts. 


Brakeman  travelling  on  engine  not 
bound  10  look  out  for  persons  00 
track,  and  not  guilty  of  negligent 
homicide  in  failing  to  observe 
person  on  track.  Anderson  v. 
State  (Tex.).     a6a. 

Company  Is  liable  for  wrongful 
homicide  of  customer  committed 
by  deputy  while  customer  lawful- 
ly on  premises  for  transaction  of 
business.  Christian  v.  Columbus, 
etc.,  R.  Co.  (Ga.).     36t. 

-■  —  •■  not     liable    lor     homicide 
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HON  ICI DE— G»f  A'mhaI 

cominiiled  by  inunc  Btatioii- 
agent  except  latter  eroplojed  with 
knowledge  o(  insanity.  ChrlEiian 
V.  Columbns.  etc.,  R.  Co.  (Ga.). 

36l. 

Criminal  liabilitf  of  railnaj  ser- 
vanig.      366  n. 

Indictment  of  employee  for  negli- 
gent homicide  in  failing  to  ob- 
serve person  on  track  ktld  suf- 
ficient.   Andersoa  v.  State  (Tcs.), 


INTERSTATE  COMMERCE. 

Examination  of  servant*  engaged 
in,  as  to  color-blindness.  Nath- 
ville,  etc.,  R.  Co.  v.  Alabama 
(U.S.).     r. 


INDEMNITY.     See  Mastek  and  Sbk- 

vant;  Nbolickncb. 
INDICTMENT.     SeeHoMiciDB;  Nut- 
Dismissal  of  indictment  for  failure 
to  keep  bridge  crossing  in  repair 
does  not  bar  civilaclion  by  county 
to  recover  expense  of    repairs. 
Chesapeake,  etc.,  R.  Co.  v.  Dyer 
County  (Tenn.),     676. 
INFANT. 

Assumption  of  risks  by  minor  em- 
ployee.    44  "■ 
Contributory  negligence.     4C|3  n. 
Question  wbether  child  seven  years 
o[  age  is  sui  Jurii  and  capable  of 
contributory    negligence    is    for 

i'ury.     Stone  v.  Dry  Dock,  etc, 
t.  Co.  (N.  Y.).     489. 
INJUNCTION. 

Collection  of  judgment  in  favor  of 
servant  may  be  enjoined  when 
servant  bound  to  indemnify  com- 
pany for  liability  to  passenger  on 
train.  Memphis,  etc.,  R.  Co.  v. 
Greer  (Tenn.).     24S. 

Court  will  not  enjoin  condemnation 
proceedings  on  ground  that  de- 
fendant has  recognized  company's 
title,  when  company  may  plead 
Its  title  lo  lands  therein.  Keokuk, 
etc,  R.  Co.   f.   Donnell  (Iowa). 

injunction  against  construction  of 
railroad  in  street.     461  h. 

Recognition  of  company's  title  to 
lands  and  estoppel  of  owner 
[hereby  may  be  pleaded  in  con- 
demnation proceedings  and  does 
not  form  ground  (or  enjoining 
SDCh  proceeding.  Keokuk,  etc., 
R.  Co.  V.  Donnell  (Iowa).     650. 


JURISDICTION. 

Action  for  negligently  catising  death 
in  another  stale.  Cincinnati, 
etc.,  R.   Co.  f.  McMullcn{Ind.). 

Company  doing  business  within 
federal  district  Is  inhabitant  ibe re- 
of  and  subject  to  jurisdiction  of 
federal  court.  Zambrino  v.  Gal- 
veston, etc..  R.  Co.  (C.  C).    53'. 

Court  of  county  where  homicide 
was  committed  by  station  agent 
heU  to  have  jurisdiction  of  civil 
action  against  company.  Chris- 
tian V.  Columbus,  etc.,  R.  Co. 
(Ga.).     261. 

Defence  tbat  action  against  trustee 
of  mortgage  (or  breach  of  trust  is 
pending  in  another  state  must  be 
pleaded.  Hoi  lister  v.  Stewart 
(N.Y.).     599- 

Federal  courts.  Inhabitancy  of  dis- 
trict.    S33  n. 

Pendency  of  action  m  ferianam  in 
court  of  United  Stales  or  sister 
state  is  no  defence.  Hollister  v. 
Stewart  (N.  Y.}.     599. 

LAND  GRANTS. 

Act  of  congress  of  1S73  gnnllng 
Tight  of  way  does  not  aulboriie 
company  to  enter  upon  lands  ia- 
clnded  in  land  grant  to  anMfaer 
company.  Washington,  etc.,  R. 
Co.  V.  Northern  Pac.  R.  Co. 
(Idaho).     670. 

Construction  of,  when  lines  ter> 
minate  at  right  angles.     675  ■.. 

Filing  of  order  of  withdrawal  of 
Pacific  railroad  grant,     675  m. 

Grants  lo  Northern  Pac.  R.  Co. 
Atld  to  be  grant  in  prasmti  sub- 
ject to  defeasance  on  non-com- 
pliance with  giant.  Washington, 
etc.,  R.  Co.  V.  Northern  Pac.  R. 
Co.  (Idaho).     670. 

Grant  to  Central  Pac.  R.  Co.  675  «. 

Notice  of  title  of  railroad  company. 
676  >. 

Selection  of  lieu  lands  for  school 
purposes  before  survey  of  grant. 
675  ». 

Suit  to  set  aside  entry  by  settler. 
Limitation.    Laches.    676  k 
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LAND  GRAVSTS—Ontiiitiea. 

Transfer   of    Union    Pac.   R.   Co, 

grants   to   Denver   Pac.   R.   Co. 

67s  «. 
Wbensetiler'seoiryaitacheB.  67;  m. 

LAND^.     See  also  Land  Grants. 

Repeal  of  statule  conferring  po' 
10  acquire  lands  in  aid  oE  c 
struclion  does  not  aSecl  c( 
panics  chartered  before  the 
peal.  Georgia  Pac.  R.  Co. 
Wilka  (Ala.).    665. 

Sufficiency  of  conveyance  (o  convey 
land  grant.     670  n. 

Transfer  of  land  grant.  Constnic- 
tion  of  articles.     669  «. 

Under  statute  consolidated  com- 
pany ieiJ  only  authoriied  to  ac- 
quire lands  in  aid  of  construction 
wben    consolidating    companies 


form    pan    of 
Georgia   Pac.    R.  Co. 
(Ala.).     665. 


.   Wllks 


Creditor  advancing  money  to  com- 
pany not  entitled  to  subrogation 
to  lien  of  laborers  and  supply- 
men  by  reason  of  fact  Chat  money 
ivas  applied  to  satisfy  tbeir  claims. 
Fidelity,  etc.,  R.  Co.  v.  Stienan. 
doahV.  R.  Co.  (Va.).     559. 

Statutory  provision  conferring  lien 
for  rolling  stock  furnished,  held 
not  to  be  within  purview  of  title, 
and  unconstitutional.  Fidel  ty, 
etc.,  R.  Co.  V.  Shenandoah  V.  R. 
Co.  (Va.).     559. 


Although  a  lease  of  a  railroad  was 
made  witbout  statutory  authority, 
the  lessee,  and  not  the  lessor,  is 
liable  for  injuries  loan  employee 
of  lessee  caused  by  Incompetency 
of  its  engineer.  East  Line,  etc.. 
R.  Co.  V.  Culberson  (Tex.).     23;. 

Lessor  in  unauthoriied  lease  liable 
to  another's  employee  rightfully 
upon  road.  Nugent  7/,  Boston, 
etc.,  R.  Co.  (Me.).     ; ,-. 

tjability  of  lessor  to  his  servant  for 
negligence  of  lessee.     63  h. 

for  injuries  to  lessee's  ser- 
vant by  negligent  construction  of 
depot.  Nugent  zi.  Boston,  etc., 
R.  Co.  (Me.).     S3. 

When  presumption  a*  to  lease  of 
road  arises.    333  m. 


Corporation  Is  liable  for  exemplary 
damages  lor  malicious  libel.  Mis- 
souri Pac.  R.  Co.  V.  Richmond 
(Tex.).     34". 

Discharge  list  distributed  among 
other  railroad  companies  is  privi- 
leged. Missouri  Pac.  R.  Co.  v. 
Richmond  (Tex.).     341. 

prepared  for  use  by  officers 

of  company  is  privileged  commu- 
nication. Missouri  Pac.  R.  Co- 
V.  Richmond  (Tex.).     341. 

Evidence  Md  to  be  insufficient  to 
show  malice  in  publication  of  dis- 
charge list.  ^Ii3Souri  Pac.  R. 
Co.  V.  Richmond  (Tex.).     341. 

Publication  of  discharge  list.  348  n. 

Signification  of  term  "  careless- 
ness" in  list  of  discharged  em- 
ployees. Missouri  Pac.  R.  Co. 
V.  Richmond  (Tex.).     341. 


LIVE-STOCK.     See  Carbieks. 


GenentUj. 
Assault  upon  servant  gives  no  cause 
of  action  to  master  except  loss  of 

service  results  therefrom.  Fluker 
I-.  Georgia,  etc..  R.Co.(Ga.).   379. 

Homicide.  Brake  man  travelling 
on  engine  not  bound  to  loolc  out 
for  persons  on  track,  and  not 
guilty  of  negligent  liomicide  in 
failing  to  observe  person  on  track- 
Anderson  V.  State  (Tex.).     363. 

Indictment  of  employee  for 

negligent  homicide  in  failing  to 
observe  person  on  track  ie/J  suf- 
ficient.    Anderson  v.  State  (Tex.), 


Criminal  liability  of  r^lway 

servants.     3&6m. 

Indemnity.  Company  may  setoff 
against  judgment  in  favor  of 
employee  for  damages  for  injur- 
ies, liability  10  third  person  for  in- 
Sries  from  employee's  negligence, 
emphis,  etc.,  R.  Co.  v.  Greer 
(Tenn.).     348. 

■ Collection    of  judgment   in 

favor  of  servant  may  be  enjoined 
when  servant  bound  10  indemnify 
company  for  liability  to  passenger 
on  train.  Memphis,  etc.,  R.  Co. 
V.  Greer  (Teon.).    348. 
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MASTER  AND  SERVANT. 
GenerallT— Contimud. 

iDdemnity.  Conductor  permitting 
person  on  freighl  train  and  < 
pany  guilty  of  negligence  causing 
injury  to  him,  are  noi  joint  tort 
feasors.  Memphis,  etc.,  R.  Co. 
V.  Greer  (Tenn.).     148. 

Conducior  perrai  I  ting  person 

on  train  against  rules  Is  liable  to 
indemnify  the  company  for  dam- 
ages for  injuries.     Meitiphis,  etc., 
R.  Co.  V.  Greer  (Tenn.).     248. 
Contract  of  Emplojment. 

Aulhority  of  conducior  to  employ 
brakeman.  Georgia  Pac.  R.  Co. 
V.  Ptopst  (Ala.),     ir,  16  «. 

CotDf any  held  liable  for  assistance 
employed   by   tervanc   to  collect 
cattle    escaped     from    n recking 
train.     Atchison,  etc.,  R.  Co. 
Randall  (Kan.),     a;;. 

Sufficiency  of  evidence  to  show  ei 
ploymenc  of  bralcemaa  by  cc 
ductor.  Georgia  Pac.  R.  Co. 
Propst  (Ala.).     11. 

to  show  employmentof  band 

b^  station  agent.     24  n. 

Validity  under  siatuie  of  frauds. 
East  Line,  etc.,  R.  Co.  v.  Scott 
(Tex.).     16, 

Mntualiiy  and  certainty  of.  East 
Line,  etc.,  R.  Co.  v.  Scott  (Tex.). 
16. 

ESect  of  delay  in  seeking  perform- 
ance of  contract  by  company  to 
give  employment.  East  Line, 
etc..  R.  Co.  V.  ScoU  (Tex.).     16. 

Compromise  of  action  for  damages 
as  consideration  of.  East  Line, 
etc.,  R.  Co.  V.  Scott  (Tex.).     16. 

Examination  of  servants  engaged  lo 
interstate  commerce  as  to  color- 
blindness. Nashville,  etc.,  R.  Co. 
!>.  Alabama  (U.S.).     i. 

Fees  of  examination  as  10  qualiGca- 


LUbilitj  for  Servant's  Acts. 
Deviation  by  servant  from  instruc- 
tions as  to  manner  of  doing  act 
doe*  not  relieve  employer  from 
liability.    Atchison,  etc.,  R.  Co. 
V.  Randall  (Kan.).    255. 
Homicide  Company  liable  for  wrong- 
ful homicide  of  customer  cotnmitted 
by   siaiion-agenl    while 


MASTER  AND  SERVANT. 

Liability  for  Servant's  Acts— Cms/. 
lawfully  on  premises  for  transac- 
tion of  business.  Christian  v. 
Colurabus,  etc,  R.  Co.  (Ga.). 
361.  . 

Homicide.  Company  not  liable  for 
homicide  committed  by  iosaac 
slat,!  on -agent  except  liller  cm- 
ployed  with  knowledge  of  insani- 
ty. Christian  v.  Columbus,  etc., 
R.  Co.  (Ga.).     36i. 

Person  having  exclusive  privilege 
of  selling  lunches  at  station  is  not 
servant  of  company,  and  latter 
is  not  liable  for  assanlt  upon  com- 
petitor. Fluker  v.  Georgia,  etc., 
R.  Co.  (Ga.).     379- 

When  constnictioa  Iralii  faniished 
by  company,  and  operated  by 
company's  employees,  is  eMirely 
controlled  by  coniraclor,  com- 
pany is  not  liable  for  negligence 
of  engineer.  Milter  v.  Minne- 
sota, etc.,  R.  Co.  (Iowa).  t}4> 
Negligence. 


viUe,  etc,  R.  Co.  v.  Bock  (Ind.). 

tsa. 
fftld  to  be  chargeable  with 

knowledge  of  defects  indrawhead 

and  link.     t6i  ». 
Construction      of    car      rendering 

couplingdangerons.     164". 
Defective  appliances.   Dniyofcom- 

pany  and  employee  as  to  inspec- 
tion and  repair.     34  a. 
Defective  boiier-pil.  '34". 
Derailment  of  train  by  cow  on  tndt 

without    fault    of    train     bands. 

Duty  of  conductor  of  freigh|  train 
to  inspect  cars.  Cincinn^,  etc. 
R.  Co.  v.  McMullen  (Ind.).     it>5. 

of   company  to    employees 

in  construct icn  of  bridges.  Co- 
lumbus, etc..  R.  Co.  V.  Bridges 
(Ala.).     136. 

of   master  as  to  providing 

safe  premises,  machinery,  and 
appliances.  Anderson  v.  Bennett 
(Or.).     87- 

of  employer  as  to  inspeclion 

and  repair  of  hand-car.  Ander- 
son V.  Minnesota,  etc.,  R.  Cot 
(Minn.). 
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MASTER  AND  SERVANT. 
Negligence—  Continued. 

Employer'i  liablHcy  not  necessariljr 
discharged  by  enforccmeni  of 
regulations.  Missouri  Pac.  R. 
Co,  V.  McElyea  (Tex  ).     aoo. 

Evidence  as  to  exisieoce  of  defects 
in  handle  of  hand-car  kiU  suffi- 
cient to  charge  employer  with 
liability.  Anderson  v.  Minnesota, 
etc.,  R.  Co.  (Minn.).     306. 

Incompetency  of  engineer.     164  B. 

Failure  to  fence  against  cattle.  3211. 

Erections  in  dangerous  proximity 
to  track.      50  n,  51  n. 

Overhead  bridges.     45  ". 

Injuries  to  fireman  bj  derailment 
of  engine.     iSl  n. 

to  section  hands  from  extra 

Although  a  lease  of  a  railroad  nas 
made  without  statutory  authority, 
the  lessee  and  not  the  lessor  is 
liable  for  injuries  10  an  employee 
of  lessee,  caused  by  incompeten- 
cy of  its  engineer.  East  Line, 
etc.,  R.  Co.  V.  Culberson  (Tex.). 
aas. 

Lessor  in  unauthorized  lease  liable 
to  another's  employee  rightfully 
upon  road.  Nugent  v.  Boston, 
etc.,  R.  Co.  (Me.).     53. 

Liability  for  car  detached  through 
spreading  of  link.  Grlfin  v.  Bos- 
ton, etc.,  R.  Co.  (Mass.).     164. 

■  ol  company  operating  con- 
tractor. Chicago,  etc.,  R.  Co.  v 
Clark  (Neb.).     19S. 

lor  injury  to  brakeman  from 

awning  dangerously  near  track, 
jiugcni  v.  Boston,  etc.,  R.  Co. 
tf'l.     !>.  .  . 

—  -  of  companies  having  com- 
mon terminal  facilities  for  injuries 
to  servant.     333  n. 

■  of  lessor  for  injuries  to  les- 
see's servants  by  negligent  con- 
struction of  depot.  Nugent  v. 
Boston,  etc.,  R.  Co.  (Me.).     53. 

■  of  lessor  to  his  servant  for 
negligence  of  lessee.     63  n. 

to  engineer  working  tempo- 
rarily on  connecting  line,    333  »■ 

where  servant  continues  to 

use  dangerous  premises.     34  n. 

(or  injuries   to  car-catcher 

whilst  ascending  car.  Chase  v. 
BurlingtoiL  etc.,  R.  Co.  (Iowa). 
14S. 

/88  A,  &  E.  R.  Cas.—47 


MASTER  AND  SERVANT. 
Neglige  ace — Om  Hnuid. 


Liability   for   injuries   received   on 

Sunday,     161  h. 
Negligence  o(  engineer  In  coupling. 

Whalen  v.  Chicago,  etc,  R.  Co- 

(Iowa).     141, 
Negligent     inspection    of     brake. 

Missouri  Pac.  R.  Co.  v.  McElyea 

(Tex.),     aoo. 
Notice  to  company  of  existence  of 

defects  causing  derailment.  I99>i. 

to   company  of  defect    in 

track.     ITS  M. 

to  brakeman  of  change  in 

condition  of  track  rendering  it 
dangerous,  Kansas  City,  etc.. 
T..  Kier(Kan.).     119. 

Permitting  use  of  defective  handle 
of  hand-car.     310  n. 

Pleading.  Necessity  of  averring  ab- 
sence of  contributory  negligence. 
Columbus,  etc.,  R.  Co.  a.  Brad- 
ford (Ala.).     314- 

Necessity  of  averring  ser- 
vant's ignorance  of  defect,    all  n. 

Province  of  jury  when  testimony  as 
to  collision  is  conflicting.  Chi- 
cago, etc.,  R.  Co,  V.  Snyder  (III,)- 
188. 

Relative  duties  and  responsibilities 
in  use  of  hand-car.     zion. 

Responsibility  ol  company  for  neg- 
ligence in  giving  wrong  signals. 
Columbus,  etc.,  R.  Co.  v.  Bridges 
(Ala,).     136. 

Right  of  action  of  personal  repre- 
sentatives under  Alabama  Em- 
ployers' Act.  Columbus,  etc,  R- 
Co.  V.  Bradford  (Ala.).     314. 

Sufficiency  of  evidence  10  show  a 
defect  in  brake.  Ci.icinnati,  etc.,. 
R.  Co.  V.  McMullen  (Ind.)     165. 

When  presumption  that  line  has- 
been  leased  arises.     233  n. 

Whether  servant  might  have  dis- 
covered defect  in  handle  of  hand- 
car is  a  Q'lestion  (or  jury.  Ander- 
son V.  Minnesota,  etc,  R.  Co.. 
(Minn,).     ao6. 

"Wiper"  in  charge  of  engine  is  not 
avolunteer,  and  company  is  liable 
to  brakeman  for  his  negligence. 
Whalen  v.  Chicago,  etc.,  R.  Co. 
(Iowa).     141. 

Ctutribtttory  Negtigence. 
Act  of  fireman  in  mounting  moving 
tender  against  orders  of  company.. 
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MASTER  AND  SERVANT. 
CoatribntoT7  HtgUgtact—Cmt. 
Martay    v.    Gulf,    clc, 


(Tex.). 


«77- 


Auempting  lo  run  train  over  bridge 
during  unprecedented  flood.  Co- 
lumbus, eic,  R.  Co.  V.  Bridges 
(Ala.).     136. 

Brakeman  riding  on  pilot  of  en- 
gine.    t6a  n. 

in  stirrup  on  flai  car.     175  «, 

Coupling  moving  cars  in  violalion 

• cars  moving  at  dangerous 

. without  use  Of  coupling- 
stick,  in  violation  of  rules.     161  n. 

Disobedience  of  foreman's  orders. 
Columbus,  etc.,  R.  Co.  v.  Brad- 
ford (Ala.).     314. 

of  rule  against  making  ftying 

switches.      175  B. 

Failure  of  car-repairer  to   call   for 


,  R.  Co.  V.  Kier 


in.). 


to  car-coupler  through  ditch 

in  yard.     161  ». 
Instruclttins  as  (o  servant's  Icnonl- 

edge  of  defect.      224  n. 
Knowledge  of  employee  of  defects 

is  matter  of  defence.     176  n. 
of  insulEciency  of  fences  and 

absence  of  con-catcher.     175  h. 
• of  proximity  of  supply-pipe 

of  water  tank.      175". 
Pleading.     Plaintiff   need 


Bbse 
Runninj 


eof. 
igengini 


U danger 


ders.     1S2  n 
SufBciei 

deceased  nas  without  fault. 
Switchmen  walking  on  track,  163  n. 
Track  hand standingon  track.  187M. 
Travelling  in  tool-car  of  wrecking 

train  instead  of  way-car.     Meloy 

v.  Cbii»go,  etc.,  R.  Co.  (Iowa). 


MASTER  AND  SERVANT. 
Cootributorr  Ne^lieence— Odi/. 

Undertaking  haiardous  act  withotn 
orders.     175  «. 

Use  of  ladders  on  freight  cars. 
Chase  V.  Burlington,  etc.,  R.  Co. 
(Iowa).     14S. 

Violation  by  engineer  of  rule  requir- 
ing hispresenccon  engine.   12111. 

of  orders  of   conductor   of 


Whether  plaintiff  negligent  in  fail- 
ing to  look  and  listen  a  question 
for  the  jury.     187  n. 
FelloW'SerTMits. 

Assumpiion  of  risks  arising  from 
common  employment.  Ander- 
son v.  Bennett  (Or.).     87, 

Injuries  caused  by  defective  track 


Liability  t 


d-bed. 


ind   for  negli- 


for  failure  of  employ 

keep    track    in    safe    cond 
s  City,  etc.,  R.  Co.:-. 


(Kan.). 


llg. 


Negligence  in  loading  and  inspect- 
ing cars.     74  n. 

.of  car  inspectors  and  repair- 
ers.    17a  n. 

Statutes   extending  employer's  lia- 


bility. 


-of  I 


119  «. 


146  « 


t  applies  only 
10  hands  operating  roads.  La- 
vallee  v.  St.  Paul,  etc.,  R.  Co. 
(Minn.).  1.5. 
Vice-principal.  Criterion  of  liabil- 
ity for  acts  of  vice  principal.  An- 
derson   V.     Bennett    (Or.).    87, 

Foreman  of  gang  is  vice-prin- 
cipal of  subordinates.  Snphens 
V.   Hannibal,  etc.,  R.  Co.  (Mo.). 

Liability  for  negligence  ot 

109  n. 

Liability  for  failure  of,  to 

provide  safe  place  for  work 
Anderson  v.  Beanett  (Or.).  87, 
10s  n. 

Liability  for  injuries  sus- 
tained while  obeying  order  of. 
Stephens  ^.  Hannib^.eic,  R.Co. 
(Mo.),     no. 

'  Liability    for  injuries  sus- 

tained during  temporary  absence 
of.      109  M. 
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UASTER  AND  SERVANT. 
PeUow-Seiran  Xt—Omtinuid. 
Vice-principal.      Negligence  of,  \a 
conducting  drilling  and  blaaiing. 
AndeiBon  v.  Benneti  (Or.).     S7. 
■  Superin  ten  dene  ol  irack-lay- 

ing  is  vice-principal  of  track- lajrer. 
Denver,  etc.,  R.  Co,  v.  Driscoll 
(Colo.),     105. 

-  Yard   master  acting  as   en- 


gin  ee 


When  servant  is  on  duty.   St.  Louis, 

etc..  R.  Co.  V.  Welch  (Tex.).   81. 
Who  are.     Ash-man  and   engineer 

•>f  connecting  company.      74  n. 
Brakeman  and  station  agent 

are.    Galveston,  etc.,   R.  Co.  v. 

Farmer  (Tex.).    75,  79  n. 
Car  inspector  is  not  feilow- 

servant  of  conductor.  Cincinnati, 
.,  R.  Co.  V.   McMullen  (Ind.). 


165. 


Engineer  and   (ireman 
n  hands.     79  n. 
'ireman  and  locomotiv 


■ Locomotive    engineers    on 

different  trains.     75  n, 

Section  hands  and  conduc- 
tors.    74  n. 

Surface  hands  and   engineer 

andconductorot  wild  train.   Son. 

Track  hands  and  employees 

operating  trains.      8&  «. 

Track-walker  and  conductor 

and  iah. 


a  hands  and  fore 


nof 


bridge  gang.     Si.  Louis, 

Co.  V.  Welch.     <Tex.). 
Whether  section  hands  and 

hands  operating  a  construction 

train  are,  question  for  the  jury. 

75  «■ 
Yard    inspector    and   yard 

foreman.     75  1 

Sisks  Asanmed. 

Brakeman  does  not  assume  risk 
from  latent  defect  in  brake. 
Louisville,  etc.,;  R.  Co.  v.  Buck. 
(Ind.).     152, 

By  brakeman  of  accident  from  sig- 
nal-post. Scanlon  ^.  Boston,  etc., 
R.  Co.  (Mass.)      48. 

By  brakeman  of  accident  front  Ion 
joints.     33  n. 

By  brakeman  of  accident  from  over' 
tiead  bridge.      Carbine's  Adm'i 


MASTER  AND  SERVANT. 
Risks  ha»v.mtA—CeHlimutd. 

V.  Bennington,  etc.,  R.  Co,  (Vt.). 

45- 

By  brakeman  of  accident  from  stake 
near  track.     53  ». 

By  brakeman  of  accident  from  over- 
head bridge.  Louisville,  etc.,  K. 
Co.  ».  Wright  (Ind.).     41. 

By  civil  engineer  travelling  on 
wrecking  train.  Meloy  ».  Chicago, 
etc.,  R.  Co.  (Iowa)      130. 

By  employees.     135  "■ 

By  employees  on  gravel  or  repair 

By.fircman  while  bucking  the-snow. 

31  «. 
By   minor    brakeman   of   accident 

from  overhead  bridge.     44  n. 
By  section  hand  of  accident  from 

wild   train.     Cincinnati,  etc.,  R. 

Co.  V.  Lang  (Ind.).     as- 
By  shoveller  in  gravel-pit.     Song- 

siad  V.   Burlington,   etc.,  R.  Co. 
(Dak.).     211. 
By    switchman    of    accident    from 

By  trackman  of  accident  from  dirt 

train.     iSS  n. 
By  travelling^audltor.     30  ». 
By  use  of  push-pole  without  socket 

on  car.     34  n. 
By  using  brake  known  to  be  defec- 


R.  Co.  V.  Lang  (Ind.).     35. 
Employee  does  not  assume  risk  aris- 
ing from   employer's   negligence. 


In  coupling  improperly  loaded  car. 

Brice   v.  Louisville,  etc.,  R.  Co. 

(Ky.).    38. 
In    weighing    and    coupling    cars. 


vice.     32 «. 

Of  derailment  of  engine  from  unex- 
plained causes,     igg «. 

Opportunities  to  discover  defects  in 
hand-car.     310  n. 

Servant  osing  defective  tool  after 
complaint  held  not  barred  from 
recovery.  Souchem  Kansas  R. 
Co.  V.  Crocker  (Kan.).     303. 
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JUASTER  AND  SERVANT. 


AdmissfbiliCT  of  testimooy  u  . 
repucaiion  for  carefulncsi.  Elliot 
V.  Cbicago,  etc.,  R.  Co.  (Dale). 
61. 

as  to  topwrapli;  of  coantiy 

«rhen  accident  alleged  to  be  caused 
ti7  third  person.     199  h. 

as   to   unsafe  condition   of 

trax:k.  Chicago,  etc.,  R.  Co.  v. 
Clark  (Neb.).     193. 

■  ai  to  condition  o(  tncfc  in 

vlclnltj.    199 "' 

as  to  employee's  knowled^ 

of  defect.     175  «. 

as  to  constniction  of  otber 

similar  premises  on-  same  road- 
Nugent  V.  Boston,  etc.,  R.  Co. 
(Me.).     ii. 

Burden  of  proving  that  act  done  by 
order  of  conductor.  Brice  f. 
Louisville,  etc.,  R.  Co.  (Ky.).   38 

Declarations  of  deceased  while  t>e- 
ing  removed  from  beneath  car 
admissibleas  rvj^/Cn.  Louisville, 
etc.,  R.  Co.  f.  Buck(Ind.).    15a. 

Proof  of  rule  requiring  conductor  to 
inspect  car  appliances.  Cincin- 
nati, etc.,  R.  Co.  f  McMuIlcD 
(Ind.).   165. 

Relevancy  of  evidence  as  to  defec- 
tive curve's  causing  derailmcDL 
199  ». 

Evidence  ibat  deceased  was  afflicted 
with  complaint  affecting  ci 
ance  oE  life  admissible.     Colum- 
bus,   etc.,    R.    Co.    V.    Bridges 
(Ala.).  136. 

— of  expectancy  of  life  in  case 

of  permanent  injuries.  Chase  v. 
Burlington,   etc.,  R.  Co.  (Iowa). 


148. 
t99it 


}  expectation   of    life. 


-  that  platniiff  is  married  and 
nas  a  family  inadmissible. 
Stephens  V.  Hannibal,  etc^  R. 
Co.  (Mo.).     110. 

of  expectation  of  promotioi 

held  inadmissible.  Chase  v.  Bur 
lington.  etc.,  R,  Co.  (Iowa).     148J 

General  averment  of  damages  wiia- 
out  averring  actual  loss  A^^  suf- 
hcient.  Louisville,  etc.,  R.  Co. 
V.  Buck  (Ind  ).     153. 

Punitive  damages  only  recoverable 
for  nilful,   wanton,  or  reckless 


MASTER  AND  SERVANT. 
D»mM%ta~Cimtiniuil. 

negligence.  Columbus,  «tc,  E. 
Co.  p.  Bridges  (Ala.).  136. 
Verdict  of  ^300  for  pcnnaneat 
injury  to  hand  hildnol  excessive. 
Wbalen  v.  Chicago,  eic,  R.  Co. 
(Iowa),     141. 

MORTGAGE. 

Contractors  purchasing  coupons  in 
terms  of  contract  with  company 
htU  not  to  be  entitled  to  priority 
therefor  over  bondholders.  Hoi- 
lister  V.  Stewart  (N.  Y.).     599. 

Creditor  may  file  claim  in  ancillary 
suit  in  adjoining  siaie,  although 
'  he  has  made  no  claim  in  principal 
iuiL  Fidelity,  etc..  R.  Co.  v. 
Shenandoah  V.  R.  Co.  (W.  Va.). 
577. 

Interest  on  unpaid  coupons  does  not 
take  priority  overprincipal.  Hol- 
llster  V.  Slcwarl  (N.  Y.).     599. 

Notice  to  purchaser  that  properly  is 
■encumbered  is  constructive  notice 
of  facts  which  inquiry  would  bring 
to  his  knowledge.  Fidelity,  etc., 
R.  Co.  V.  Shenandoah  V.  R.  Co, 
(W.Va.).     577. 

Notice  to  trustee  ia  notice  to  bond- 
holders. Fidelity,  etc.,  R.  Co.  v. 
Shenandoah  V.  R.  Co.  (W.  Va.). 
S77. 

Officers  of  company  kid  to  be  es- 
topped by  statements  made  to 
stack  exchange  from  claiming 
benelit  of  lien  of  first  mortgage. 
Fidelity,  etc.,  R.  Co.  v.  Shenan. 
doah  V.  R.  Ca.  (Va.).     559. 

Personal  judgment  against  trustees 
for  funds  misapplied  htU  proper^ 
ly  refused,  trustees  having  acted 
in  good  faith.  HoUister  v,  Stew- 
art (N.  Y.l.     599- 

Powers  of  iiusiee-  are  limited  hy 
termsof  the  mortgage.  Fidelity. 
etc. ,  R.  Co,  V.  Shenandoah  V.  R. 
Co.  (W.  Va.).     S77. 

Price  of  rolling  slock  payable  In 
instalments  ifl  not  chargeabie 
against  current  receipts  of  re- 
ceiver. Fidelity,  etc.,  R.  Co,  e. 
Shenandoah  V.  R.  Co.  (Va,). 
559. 

Release.  Cancellation  Is  only  ^nd 
/adt  evidence  of  discharge  and 
may  be  attacked  for  fraud.  Fidel- 
ity, etc.,  R.  Co.  V.  Sbenandoak 
/.  R.  Co.  (W.  Va.).    577. 
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MORTGAGE— Cfl«A«««/. 

Releue.  DestniclJoa  of  bonds 
before  issuance.     6iB  if. 

Enlry  of  saiisfaclion  by 
mortgagee  after  parting  with  in- 
terest dues  not  discharge  mort- 
gBge.  Fidelity,  etc.,  R.  Co.  i*. 
Shenandoah  V.  R.  Co.  (W.  Vft.). 
577. 

Recital  ol   record  o(   mon- 

gage.     6ig  n. 

Re-organ  llation.  Estoppel  of  man- 
aiger  (o  enforce  original  obliga- 
tion.    6i8  n. 

Claim      of      non-assenting 

bondholders  cannot  be  defeated 
on  ground  that  re-organ iiation 
eflecied  a  distribution  similar  lo 
that  taking  place  on  foreclosure. 
Hollister  K.  Stewart  (N.  Y.).  S99- 

Rights      of      non-assenting 

bondholders  are  not  affected  by 
tchrme  of  re.organiialii>n.  '  Hol- 
lisler  V.  Stewart  (N.  V.).     509- 

Rights  of  bondholders  under  mori- 
'     gage  by  slate   of   railroad   siock 
Issued  to  it.     6iS  ». 

Subsequent  mor.Eig"  iild  to  be 
chaiecd  with  noiice  o£  terms  and 
conditio  01  upon  which  bonds 
under  released  mortgage  were 
surrendered.  Fidelity,  etc.,  R 
Co.  I-.  Shenandoah  V.  R.  Co.  (W. 
Va.).     577- 

Supplementary  bill  to  foreclose  con 
taining  no  new  matter  and  seekinf 
no  discovery,  held  to  be  propetlj 
refused.  Atwood  v.  Shenandoah 
Valley  R.  Co.  (Va.).     534. 

Trustees  held  to  have  no  power 
under  mongage  10  waive  default 
in  payment  of  interest  or  princi- 
pal. Hoitisier  r.  Stewart  (N.  Y.). 
599- 
MUNICIPAL  AID. 

Amendment  to  constitution  does 
not  abrogate  subscription  to  stock 
by  municipality  when  contract  has 
been  completed  prior  to  the  adop- 
tion of  amendment.  Nelson  v. 
Haywood  Co.  {Tenn.J.    630. 

Bond  valid  at  place  of  issue  If  rale 
of  interest  legal  there,  although 
void  tor  usury  in  domicile  of 
grantor.  Nelson  t.  Haywood  Co. 
(Tenn.).    6ao. 

Conditions  imposed  by  municipality 
may  be  waived  by  it.  Nelson  v. 
Haywood  Co,  <Tenn.).     610. 


MUNICIPAL  AID—Cmtimied. 

Consolidation  of  companies  does 
not  invalidate  issuance  of  bonds 
if  statute  authorizing  consolida- 
tion enacted  before  election.  Nei* 
son   V.   Haywood    Co.  (Tenn.). 

County  may  waive  irregulariry  in 
subscription  made  by  county 
court,  or  \n  issue  of  bonds.  Nel- 
son ".   Haywood    Co.    (Tenn.). 


scnption  to  stock  an 
donation.  Nelson  i 
Co.  (Tenn.).     6jo. 


NEGLIGENCE.  See  also  Animals, 
Cable  Railroads;  Construc- 
tion; Elevatbd  Railroads; 
Fences;  Fibbs;  Master  and 
Servant;  Street  Railroads. 

Admissibility  of  evidence  of  running 
of  other  trains  on  new  and  un- 
ballasted track.  Meloy  v.  Chi- 
cago. elc.R.  Co.  (Iowa).      I30. 

Evidence.  Who  may  testify  as  to 
speed  of  cars.  Chicago,  etc.,  R. 
Co.  V.  Clark  (Neb.).     19a. 

Inspection  of  cars  received  from 
another  company.  Cincinnaii, 
etc.,  R.  Co,  V.  McMullen  (Ind.). 
165.. 


Liability  of  companies  for  acts  or 
defaults  o(  contractors,     as?  »■ 

of  companies  for  negligence 

of   signalman   at   crossing.     Chi- 
cago, etc.,  R,  Co.  V.  Snyder  (III.). 

ise. 

of  companies  when  signal- 
man is  jointlv  employed.  Chi- 
cago, etc.,  R.  Co.  I/.  Snyder  (Hi,), 


Operating  ci 

10  servant   of  contractor.      Chi- 
cago, etc.,  R,  Co.  V.  Clark  (Neb.). 
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NEGLIGE  NCE—a'nft«w«f. 

Liability  for  jojuries  caused  bjr  vio- 
lent Bi>ods,     141  ». 

Mail-caniers  must  indemnify  com- 
pany for  judgment  paid  by  it  for 
injuriei  caused  by  their  negli- 
gence. Old  Colony  R.  Co.  v. 
SlavensfMass.).     382. 

Responsibility  of  company  for  neg- 
ligence in  giving  wrong  signals. 
Columbus,  etc.,  R.  Co.  r.  Bridges 
(Ala.).     136. 

Pleading.  Sufficiency  of  averments 
wben  defendants  jointly  operate 

Cbicaga,  etc.,   R.   Co.   v.    Clark 

(Neb.),  igi. 
Running  train  at  dangerous  speed 

on      uneven     newly -laid     track. 

Msloy   V.  Chicago,  etc.,  R.   Co. 

(Iowa).  130. 
track  frequented  by   cattle. 

Chicago,   etc.,    R.  Co.,   v.  Clark 

(Neb.).     19a. 

NUISANCE- 


ce-      Iro 
.   R.   Co.    V.    Binghat 


Street -rail  way  company,  failing  to 
keep  street  in  repair  may  be  in- 
^  dieted  for  nuisance,  and  removal 
of  obstruclion  directed.  Mem- 
phis, etc..  R.  Co.  V.  Stale  (Tenn.). 
429. 

PUBLIC   POLICY. 


Contract  by  construction  company 
to  deviate  from  shortest  and  most 
suitable  route  is  contrary  to  pub- 
lic policy,  and  a  fraud  upon  the 
public,  and  cannot  be  enforced. 
Woodstock  Iron  Co.i'.  Richmond, 
etc.,  Co.  (U.  S.).     683. 

RECEIVERS. 

Diversion  of  "  current  debt   fund  " 

toother  purposes.     572 «. 
Operating  expenses    prior    to    re- 
Payment  of  current  expenses  from 
earnings      during      receivership. 

Price  of  rolling  stock  pay.able  in 
instalments  is  not  chargeable 
against  current   receipts  of   re- 


RECEIVERS— Cenlimuii. 


Receiver!'      operating      expenses 


Destruction    of    bonds    before   is- 
'     suance.     618  n. 
Effect  of  conveyance  of  righi  of  way 

as  release  of  claim.     657  h. 

Entry  of  satisfaction  by  mortgagee 
after  parting  with  interest  does 
not  discharge  mortgage.  Fidel- 
ity, etc.,  R.  Co.  I'.  Shenandoab 
V.  R.  Co.  (W.  Va.).     S77. 

Recital  of  record  of  itiortKage.  fiign. 

Release  and  discharge  of  all  claims, 

bars  action  for  damages  for  in- 
sufficiency of  culvert  constructed 
prior  to  granting  of  release. 
Hoffedili  v.  Southern  Pennsyl- 
vania, ett.,  R.  Co.  (Pa.).  654. 
Subsequent  mortgagee  Ai-/d  to  be 
charged  with  notice  of  terms  and 
conditions  upon  which  bonds  un- 
der released  mortgage  were  sur- 
rendered. Fidelity,  etc.,  R.  Co.  t', 
Shenandoah  V.  R.  Co.  (W.  Va,), 
577- 


Company  may  set-off  against  judg- 
ment in  favor  of  employee  for 
damages  for  injuries,  liability  to 
third  person  for  injuries  from  em- 
ployee's negligence.  Memphis, 
etc.,  R.  Co,  ,!■.  Greer  (Tenn.). 
248. 

SIDE  TRACKS. 

Under  constitution,  company 
wrongfully  'removing  connection 
of  switch  leading  10  coal  bank 
may  be  compelled  by  matiJamtti 
to  restore  connection.  Chicago, 
etc-  R.  Co,  V.  Sufiem  (111).    508. 

Fact  that  switch  connected  with 
rival  line  held  aot  to  justify  com- 
pany in  disconnecting  it.  Chicago, 
etc.,  R.  Co.  V.  Suffern  (111.).  508. 

Fact  that  owner  of  coal  bank  does 
business  with  rival  company  does 
not    justify      disconnecting     of 
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SIDE  TRACKS— CenHnuaf. 

twitch.  Chicago,  etc.,  R,  Co.  v. 
Suflern  (111.).  soS. 
Discretion  of  manager  in  determin- 
ing safely  of  use  of  snitch  only 
jastiGed  by  existence  of  (acts  sus- 
taining his  decision.  Chicago, 
etc..  R.  Co.  V.  Suffern  (111.).  508. 


Contracts  to  EsUbliah. 

The  woid  "establish"  in  contract 
by  railroad  company  to  establish 
depot,  does  noi  in  ilself  mean 
■■mainlain  and  use  forever," 
Township  of  Ni'llawasaga  v. 
Hamilton,  elc,  R.  Co.  (Oni.). 
697. 

Represenlalionabydireclorsofcom- 
pany  al  meeiinRa  during  election 
to  grant  aid  AM  not  to  be  ad- 
missible in  suit  to  compel  specttic 
performance  of  contract  to  main- 
tain station.  Toijnshipof  Notia- 
nasaga  ti.  Hanailcon,  etc..  R.  Co. 
(Out,).     6c)7._ 


to  establish  and  mainiain  station 
ielJ  to  be  Incorporate  in  subse- 
quent '  modified  agreement. 
Township  of  Notlawasaga  v. 
Hamilton,  etc.,  R.  Co.  (Ont.). 
697, 
Judgment  in  suit  10  compel  com- 
pany to  keep  up  station  held  not 
lo  be  rei  adjudicala  on  quesiion 

agreement  was  applicable  thereto. 

Tow  nshipofNoiiawasagaii.Hain- 

ilton.  elc,  R,  Co.  (Ont.),     697, 

Purchaser  at   execution   sale    heU 


!  lial 


of  o 


nal  company  and  not   bound  by 
agreement    lo   maintain     depot. 
Gulf,  etc.,  R.  Co,  V.  Newell  (Tex.). 
503, 
Agreement  to  influence  location  of. 


Validity  of  contracts  to  locale  in 
particular  place.     712  n. 

Parol  testimony  to  eitablish  stipu- 
lation to  locate  in  conveyance. 
713  «■ 

Nature  of  stipulaiioiii  to  locate  in 
conveyance.     J13  «. 

Subscriptions  conditioned  upon 
location  of.     714  n. 

Performance  of  contracts  to  locate. 


Ci>ntr«cts  to  EsUtbtisb— CiwA'MMi/. 

Fraud  of  company  in  obtaining  lands 
upon  condition  to  locale.     716  «. 

Remedy  of  grantor  of  lands  upop 
condition  of  location.     717  ». 

Measure  of  damages  for  breach  ol 
o  locate.     717  «. 


Company  may  exclude  person  en- 
gaged in  selling  lunches  from  its 
slalions.  Fluker  v.  Georgia,  etc.. 
R.  Co.  |Ga.).     379. 

Implied  license  lo  sell  lunches  al 
station  may  be  revoked  at  will  of 
company.  Fluker  v,  Georgia, 
etc.,  R.  Co,  (Ga.).      379. 

Persons  selling  lunches  In  stations 
may  be  ejected  by  force  after 
revocation  of  implied  license. 
Fluker  i.  Geoi^ia,  etc.,  R,  Co. 
(Ga,).    379. 

Person  having  exclusive  privilege 
of  selling  lunches  in  stations   is 

ler  is  not  liable  for  assault  upon 
competitor.     Fluker  v.   Georgia. 
etc.R,  Co,  (Ga.),     379. 
STATUTE  OF  FRAUDS. 


Validity  of  contract  lo  employ  ser- 
vant under.  East  Line,  etc,.  R. 
Co,  I/.  Scott  (Tex.).     16. 

STATUTE  OF  LIMITATIONS- 

Amcndment  of  complaint  by  adding 
new  party  plaintiff  sets  up  new 
cause  of  action  only  as  10  new 
party,  when  action  not  brought 
originally  for  his  benefit.  East 
Line.  etc..  R-  Co-  v.  Culberson 
(Tex,).    a*5- 


Subscriber  for  stock  AfU  to  be  re- 
leased by  change  of  termmus  and 
increase  of  capital.  Snook  v. 
Geoi^ia  Imp.  Co.  (Ga.).     492, 

Effect  of  alteration  of  charter  upon 
subscriber's  liability.     49S  n. 

Subscriptions  conditioned  upon  lo. 


)  released  from 
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ANiHAu;  STREET  RAILWAYS. 
Cable  Railroads  ; 
Railkoaus. 


iTREETS  AND  HIGHWAYS.  See 
Eminbkt  Douaik;  StkketRail> 
wavs. 

Charier  of  railroad  company  aulhor- 
izing  Conslruclion  of  land  "  lo" 
city  hild  not  lo  aulhoriie  con- 
struction of  railnay  along  city 
ilreeis.  Ruttles  v.  City  of  Cov- 
ington (Ky,).    408. 

City  htld  not  authorized  under 
charter  provision  to  empower 
railway  company  10  construct 
track  on  street.  Rutllei  v.  City 
of  Covington  (Ky,).      408. 

Compensation  for  construction  of 
railroad  in.    452  ». 

Deed  calling  for  side  of  slreel  gives 
no  title  to  fee  of  street.  Iron 
Mountain  R.  Co.  v.  Bingbaro 
(Tenn.).     444. 

Ejectment  by  lot-owner  to  dis- 
possess railroad  company.  460  n. 

Evidence  held  insufficient  to  show 
such  unlawful  use  and  obstruction 
of  street  by  railway  company  as 
amounted  10  nuisance.  Iron 
Mountain  R.  Co.  v.  Bingham 
(Tenn.).     444. 

Injury  to  access  by  construction  of 
railway.     452  «. 

Loi-owner  is  entitled  to  compen- 
sation  if  railroad   is  so   laid  in 

cess.    Pennsylvania,  clc,  R.  Co. 

V.  Walsh  (Pa.).     466. 
is  entitled  to  compensation 

whether  he  owns  fee  of  street  or 

not.  Tbeobold  v.  Louisville,  etc., 

R.  Co.  (Miss.).     46a. 
Compensation  for  constnic- 

lion  of  railroad  in  street.     46B  r. 
Compensation  for  special  in- 

Power  lo  repairsireet  to  les- 
sen injury.     470  n. 

Payment  of  compensation  as  condi- 
tion precedent.     452 «. 

Power  of  railroad  companies  lo 
construct  track  in.     4to  n. 

Railway  company  changing  grade 
under  contract  with  city  hild  not 
liable  in  damages  to  abutting  lot- 
owner  Iron  Mountain  R.  Co. 
V.  Bingham  (Tenn.).     444. 

When 


s  for 
n  of  railroad  in  street.     470  * 


Affidavits  as  10  refusal  of  properiy- 


tion  of  street  railroad  laid  to  be 
sufficient.  In  re  People's  R.  Co. 
(N.  Y.).     404- 

Change  of  main  line  from  route 
specified  in  charter.    408  n. 

Charter  authoriiing  construction  of 
street  railroad  htld  not  to  author- 
ize use  of  cable  instead  of  horse 
power.  People  ex  rtl.  v.  New- 
ton(N.  Y.).     391. 

Consent  of  lot-owners  10  construc- 
tion hfld  not  to  be  necessary  in 
every  case  under  provisions  of 
statute.  Smith  v.  East  Eod  Si. 
R.  Co.  (Tenn.).     470. 

Filing  and  recording  of  consent  of 
local  authorities  under  statute  is 
not  conditioned  precedent  to  ap- 
plication for  appointment  of  com- 
missioners. In  re  People's  R. 
Co.  {N.  Y.)'.     404- 

Liability  of  company  for  injuries  to 
property  abutting  upon  streel 
when  work  done  in  terms  of  con- 
tract wilh  city.  Smith  v.  East 
End  St.  R.  Co.  (Tenn.).     470. 

Location  of  turnouts  must  be  laid 
out  by  municipal  authorities  when 
charier  provides  that  railways 
shall  be  laid  out  in  same  manner 
as  highways.  City  of  Concorde. 
Concord  Horse  R.  Co.  (N.  H.). 
425- 

Evidence  held  insufficient  to 

show  laying  out  in  manner  re- 
quired by  charier.  City  of  Con- 
cord V.  Concord  Horse  R.  Co. 
(N.  H.),     4^5- 

Option  to  purchase.     Notice  by  city 

purchase  streel  railway  held  io- 
Bufficient.  Quebec  Street  R.  Co. 
p.  Corporation  of  Quebec  (Can.). 
412. 

Court  cannot  appoint  arbi- 
trator to  value  franchise  and  prop- 
erty of  qompany  after  refusal  of 
company  to  do  so.  Quebec  Si. 
R.  Co.  1:  Corporation  of  Quebec 
(Co.).     4". 

Power  of  street-railway  companies 
to    use   steam   instead  of    horse 


pow. 


403  n 
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STREET  RAILWAYS— CM/in«^rf. 
Repairof  streeis.     Company  n 


Memphis, 


may    I 
:..  R.  Co, 


r  indicled 
emoval  of: 
directed,  i 


(Trnn.).      .   , 

Obligation  to  repair. 

Right    of    abutiing  ' 
damages    for    construction     oi 
street   railway.     Smith  v.   East 
End  St.  R.  Co.  (Tenn.).     470, 

Statute  AfWio  authorize  successive 
applications  for  appointment  of 


SU  N  D  A  V— Owi/iiwrf. 

Louisville,  etc.,   R.  Co.  v.   Buck 
(Ind.).     IS*. 
Liability  for   injuries   received  on 
Sunday.     161  «. 

SWITCHES.     See  Side  Tracks. 

USURY. 

Bond  valid  at  place  of  issue  if 
rate  of  interest  legal  there,  al- 
though void  for  usury  in  domi- 
cile of  grantor.  Nelson  Z'.  Hay- 
wood Co.  (Tenn.).     6». 


404. 
SUBROGATION.     See  Liens. 
SUNDAY. 

Brakeman  violating  Sunday  I 


Company  not  bound  to  provide 
against  unprecedented  floods  in 
constructing  bridges.  Colum- 
bus, etc.,  R.  Co.  V.  Bridges 
(Ala.).     136. 

Contributory  negligence  in  run- 
ning over  bridge  during  danfier- 
ous  floods.  Columbus,  etc.,  R. 
Co,  V.  Bridges  (Ala.).     136. 

Liability  for  injuries  caused  bv 
violent  floods.      141  "■ 
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